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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mer. P. V. RajaMANNAR, Chisf Justice AND, Mr. Justice 
CHANDRA REDDI. , 


V. K. Murugappa Mudaliar .. Appellani* 
v. ` : 
P. M. Desappa Nayanim Varu and others .. Respondents. 
an e Aa Ga a are i f ae 


The decree-holder is under no obligation to take steps to have it declared that an erstwhile, 
minor judgment-debtor has attained majority after the Spry Sone execution petition. A sale held 
without notice to such judgment-debtor as major will not invalid. 


Jagannadham v. Seshagiri Rae, (1916) 20 M.L.T. 4795 distinguished. 
If the judgment-debtor became a major after the execution petition was filed, he could have 
himself brought that fact to the notice of the Court. 
- Appeal against the decree of the Court of the Subordinate Judge of Chittoor, 
dated gth day of April, 1947, and passed in O.S. No. 44 of 1946. 
The Advocate-General (X. Rajah Aiyar) and D. Narasaraju for Appellant. 


S. A. Seshadri or ak K. B. Krishnamurthi, C. A. Vaidyalingam and A. N. Vura- 
raghavan for Respondents . 
The Judgment of the Court was delivered by ; 


The Chief Justice. —The plaintiff in O.S. No. 44 of 1946 in the Court of the 
Subordinate Judge of Chittoor is the appellant. The suit was for a declaration 
of his title to certain properties described in Schedule A to the plaint and for an 
injunction restraining the defendants from interfering with his Possession and enjoy- 
ment of some of the items in Schedule A described separately in Schedule B, : 

The suit properties according to the plaintiff originally bel to- one 
Megavaram Nayanim Varu, the father of defendants 1 and 2 daa E E 
of defendant 5. One K. L. Narasimbachari obtained a decree in O.S. No. 45 of 
1940 on the file of the Sub-Court, Chittoor, against the present defendants 1 and 2 
and tke father of defendant 5 for the amount due to him under a promissory note 
executed by Megavaram. t decree was passed on 19th June, 1940. After 
two applications filed in 1941, E.P. No. 3 of 1942 was filed by the original decree- 
holder against the father of defendant 5, defendant 1 and defendant 2 who was 
then a minor represented by his mother as his guardian in which inter alia there 
was a prayer for attachment of properties belonging to the family including the 
=—S ee er a 
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suit properties. It is not disputed that the suit properties, meaning thereby the 
right, title and interest of Megavaram’s branch in paimash numbers set out in 
the schedule, were attached on agth March, 1942. While this execution petition 
was ing another application, E.P. No. 149 of 1942, was filed bya person who 
sought to be brought on record as transferee-decree-holder, viz., Periya Dasappa 
Mudali. He was eventually brought øn record as transferee on roth akang 
1942. On grd December, 1942, there was an order calling upon the decree-holders 
to produce a draft sale proclamation and further time was granted on 17th Decem- 
ber, 1942, till and January, 1943. :On, and January, 1943, the following order 
was made on the execution petinon : i 

“ Attachment kept alive till the decree is fully satisfied. The petitioner may ly for the pro- 
clamation and sale of the attached property by means of a fresh petition accompanied Wh the DSP. 
(Draft sale proclamation) .” 


On 1st March, 1943, a fresh execution petition (E. P. No. 29 of 1943) was filed 
by the ecree-holder. In this application also enforcement of the decree 
was sought against the father of defendant 5, defendant 1 and defendant 2 des- 
cribed as a minor'represented by his mother as guardian. This petition prayed 
for attachment of properties not concerned in the suit and for sale of the suit proper-_ 
ties after due proclamation. From the indorsement on this application we find 
that the respondents were served with the sale notice and on 22nd September, 
1948, the Court declared them ex paris and adjourned. the pro ings to 27th Sep- 
alee 1943, for settlement of proclamation. - Eventually on goth September, 
1943, there was an order directing the property to be sold on 28th December, 1943. 

sale was again postponed to 14th March, 1944, on which date the sale was 
held and the suit properties were purchased by the plaintiff. The sale wasd 
confirmed and a sale certificate, Ex. P-1, was granted to the plaintiff on 16 
January, 1945. The properties were described by paimash number, with extents 
and with the remark, 

“in these properties excluding the one-half share belonging to Manikyam Naidu, that is the’ 
brother of Megavaram, the one- share belonging to the defendant, t.s., the judgment-debtors.” 
The property set out in Schedule B is described as Mamidhithota chenu in respect 
of which also what was sold was the half share of Megavaram. According to the 
plaintiff in pursuance of this sale certificate he obtained possession of definite 
parcels of property which belonged to his judgment-debtors. In the Mamidhi- 
thota chenu (property set out in Schedule B) he obtained possession of the western 
half share belonging to his judgment-debtors. The delivery was on 27th March, 
1945. The plaintiff alleged that hé was in possession and enjoyment of the proper- 
ties from the time he obtained possession throygh Court but that the defendants 
were attempting to trespass on the B schedule properties from May 1946. He 
therefore prayed both for a declaration of his title as well as for an injunction 
restraining the defendants from interfering with his possession of the B schedule 
lands. 


The main contesting defendants were defendants 2 and 6. Defendant 6 
claimed to be the purchaser, of the suit properties, t.e., the half share belonging to 
Megavaram under sale deed dated 12th December, 1942 i D-2). He contended 
that his sale would prevail over the auction sale in favour of the plaintiff. Defendant 
2’s plea was that during the execution proceedings he attained majority but he 
was not' declared a major and no notice was served on him as a major before the 
date of sale.’ There was also a plea that the ‘decree in O. S. No. 45 of 1940 
was not valid and binding on him because there was no proper and valid appoint- 
ment of guardian and because the guardian was guilty of gross negligence and 
fraud.’ But this plea has not been persisted in. g 

“The learned Subordinate Judge found that the sale in favour of defendant 6 
was pending a subsisting attachment and therefore did not prevail against the 
intiff’s sale. But-he held that as there was a failure to give notice to the and 
Da Sant az major, the sale in favour of the plaintiff was vitiated by such failure 
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and it was not binding on him. He also held that the plaintiff ‘did not obtain 

possession of any specific portions of the’ property as belonging to his judgment- 

debtors and that the plaintiff was not in possession of the B schedule lands at tho 

time of the institution of the suit. Ip the result, he held that the plaintiff was not 

pega? to the suit properties and was not in possession of the same and dismissed 
e suit, 


Before us in appeal the plaintiff attacked the findings of the lower Court on 
two points, namely, (i) the validity, of the sale in favour of the plaintiff so far as 
defendant 2 is coricerned and (ii) possession of the suit properties by him. Defen- 
dant 6 in his turn attacked the ing of the learned Judge that the sale in his 
favour Was of no avail against the plaintiff. Je Ses 


The question whether the sale in favour of defendant 6 can prevail over th 
sale in favour of the plaintiff depends entirely on whether in law there was a sub- 
sisting attachment on the date of the sale in his favour, i.e., 12th December, 1942 
and that attachment never ceased till the Court auction in 1944. The decision 
of this question eventually depends on the construction of the order passed by the 
learned Judge on 2nd January, 1943 and on the determination of its legal effect. 
The learned counsel for defendant 6 contended that this order must be treated 
in law as an order of dismissal of the execution petition on account of the decree- 
holder’s default and therefore under the provisions of Order 21, rule 57, as amended 
by this Court the attachment ceased on and from that date and there was no sub- 
sequent attachment of the suit properties before the sale in his'favour. He relied 
upon the ruling of a Division Bench in Venkata Rao v. Surya Rao Bahadurt. ‘The 
order in that case which was construed by the learned Ju as an order of dis- 
missal on account of the decree-holder’s default was as follows: | É 


“ The petitioner had ample time even after filing the E.P. Rejected.” 


The reference is to the production of the encumbrance certificate. The learned 
Judges held that this was an order of dismissal and once it was construed as ‘an 
order of dismissal on account of the default of the decree-holder, the attachment 
ceased even though the Court omitted to state that the attachment would cease. 
As was observed by the learned Judges in that case, it is not open to us to canvass 
the correctness of the order. The only question is whether the order dated and 
January, 1943, could be construed as an order of dismissal. The learned Judges 
in that case found no indjcations in the order to show that what the learned District 
Munsiff wanted to do was merely to adjourn the petition. Ultimately, we have 
to determine on the circumstances and facts of the case before us what was intended 
and what was expressed by the learned Judge when he passed the order. In our 
opinion, it is clear that the learned Judge did not dismiss the application. Still 
less did he indicate that there was default on the part of the decree-holder which 
deserved a dismissal. On the other hand, the opening words of the order keeping 
the attachment alive make it abundantly clear that the Judge did not intend to 
dismiss the application and thereby to raise the attachment. What he did was 
to keep the attachment alive and to permit the decree-holder to apply for the pro- 
clamation of sale of the attached properties by means of a fresh petition. ce ` 
we hold that there was no dismissal of the execution petition for the default of the 
decree-holder, the law is clear that the attachment would continue especially when 
the judge himself directed that it should continue till the decree was fully satisfied. 
It ee therefore that on the date of the sale in favour of defendant 6, ee 
12 cember, 1942, there was a valid attachment subsisting in ce o 
which eventually the Court sale took place and the plaintiff became che hane 
We agree with the learned Judge’s finding on this point. - 
It is difficult to follow the finding of the learned Judge that the sale in favour 
of the plaintiff cannot bind the and defendant because of failure on the part of the 
decree-holder in O. S. No. 45 of 1940 to give notice to the and defendant as major 


I. (1949) 1 M.LJ. 320, 
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It is common ground that the 2nd defendant was a minor on the date of the decree. 
He.was certainly a minor on the date of the sale in favour of defendant 6, i.s., OD 
‘1ath December, 1942. Thereafter when exactly the 2nd defendant attained majority 
there is no evidence on record. It was incumbent on him to have led evidence to 
show exactly when he attained majority. Instead of doing so, what he has chosen 
to do is to rely upon the statement in an affidavit filed on behalf of the transferee- 
decree-holder on 27th September, 1943, in E. P. No. 125 of 1943 that after the 
prohibitory order was sent it was learnt that he had ceased to be a minor. His 
application to declare the 2nd defendant, who was the third respondent in the 
execution petition a major, could not be disposed of finally till 22nd June, fae. 
by which time the sale had taken place. The position then is that one of the judg- 
ment-debtors who was admittedly a minor at the commencement of the proceedings 
in execution and continued to be a minor when decisive ‘steps were taken by the 
decree-holder to enforce his rights under the decree, attained majority some tme 
before the sale took place. From the record it appears notices were served on him 
as a minor by his guardian. The question is whether there is anything in the provi- 
sions of the Code of Civil Procedure which compels a decree-holder to bring to 
the notice of the Court tha: one of the judgment-debtors had attained majority 
and after a declaration to that effect he should take out notice to that judgment- 
debtor as major. Learned counsel for the constesting respondents was unable 
to point out any such specific provision in the Code. He relied on the ruling in 
f annadham v. Seshagiri Raol, in support of his contention that a sale 
eld without notice to one of the judgment-debtors who was a major but who had 
-been wrongly described as a minor was liable to be set aside at the instance of that 
judgment-debtor. In that case the judgment-debtor was wrongly treated as a 
minor throughout the execution proceedings from their very commencement. 
Actually he had attained majority even before the decree though he was a minor 
at the time of the institution of the suit. That was not a case in which a judgment- 
debtor was a minor at the time of the commencement of the execution pro 
but had attained majority during the continuance of such proceedings. That 
case can be likened to a suit against a major described wrongly as aminor. Strictly 
speaking, such a person cannot be deemed in law to have been a rty at all to 
c suit. On the same analogy, if a person, who was a major at the time of the 
commencement of the execution proceedings, was throughout the proceedin 
wena described as a minor and notice never went to him as a major, the t 
would be that the entire proceedings were without’ notice to him. A sale held 
in the course of such execution proceedings certainly cannot bind him. That 
is not the case here. The and defendant was certainly a minor at the 
time when E. P. No. 3 of 1942 was filed and at the time when the transferee-decree- 
holder was brought on record, and there is nothing on record to show that he 
was not a minor even when E, P. No. 29 of 1943 was filed on Ist March, 1943. 
If thereafter he became a major, there is nothing in law which made it obligatory . 
on the part of the decree-holder to have him declared as a major. Ifhe had attained 
majority, he could have bimself bêgught that fact to the notice of the Court. In 
the absence of any direct authority that the decree-holder is under an obligation 
to take steps to have it declared that an erstwhile minor judgment-debtor has attained 
Majority, we are of opinion that the sale held in this case without notice to the 
2nd defendant as major was not invalid. 


There remains then the question of possession. We do not think that this 


eee can be satisfactorily di of in this case. In his schedule to the plaint, 
plaintiff did not describe the boundaries of the properties which accerding 
to him he obtained possession of through Court in ce of the sake certificate 


in his favour. No doubt he filed an application for amendment at a late stage ; 
but that application was dismissed and rahi We are not satisfied on the evidence 
on record that the plaintiff was ih possession of the properties in Schedule B.’ In 
any event, the evidence is not of such a character as to compel us to hold that the 
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properties which belonged to the jud t-debtors in O. S. No. 45 of 1940 were 
definitely demarcated and that the plaintiff obtained possession though Court of 
definite portions of what was certainly at one time the property belonging to undivi- 
ded brothers. We think that it would be more satisfactory if this matter is fully 
thrashed out in a separate suit to which the other sharers, i.e., the descendants of 
Megavaram’s brother are also parties. 

In our opinion therefore the plaintiff in this suit would only be entitled to a 
declaration that he is entitled to the properties set out in Schedule A by virtue 
of the Court sale held in execution of the decree in O. S. No. 45 of 1940. He will 
be entitled to no other relief. À ; ‘ 

The decree of the lower Court is set aside and the appeal is allowed in part ° 
and there will be a decree as indicated above. We think that in the circumstances 
of this case each party should bear his costs, both here and in the Court below. . 


K. S. ——— ' Appeal allowed tn part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present — MR. Justice RAGHAVA Rao. 
Vasudevayya .. Appellani® 


v. 
Bhagirathi Bai and others | `.. Respondents. 


Morigage—Mortgags paying ub a prior charge decree on the kypoihsca to avert its sals in execution— Right 
to recover—Trangfer of Property Act (IV of 1882), sections ga and 72 (b) and Contract Act (IX of 1872), secttoa 
69—-Applicabulrty. 

A mortgagee who paid up a prior charge decree on the bypotheca in order to avert an imminent 
sale in execution of the decree can recover the amount paid by him from the mortgagor or his alienees 
under section 69 of the Contract Act. It is not permissible to give effect to any equitable charge 
or lien ds hors the statute. Section 72 of the Transfer of Property Act as it now stands amended, can 
only support an equity in favour of the mo ec if there is a compliance with the requirement of 
the proviso to the section and not otherwise. e right of the mortgagee to add sch money to the 
principal will not exclude the personal right of suit under section 69 of the Con Act though 
f a personal decree has been obtained the amount cannot be tacked to the mortgage. t 
facts arc not in controversy the trial Court can adjudicate on the rights of the partics irrespective 
of the precise legal label employed and the particular legal position envisaged in the plaint. Accord- 
ingly though the right of subrogation, the only basis or the plaint is found against, the suit need not 
be dismissed straightaway. The Court can adjudicate the rights of the parties. 

Appeal against the decree of the Court of the Subordinate Judge, South Kanara, 
in A. S. No. 30 of 1946, preferred against the decree of the District Munsiff, Goon- 
dapug, in O. S. No. 205 of 1944. i 


K. Srinivasa Rao for Appellant. 
K. Y. Adiga and K. P. Adiga for Respondents. 


The Court delivered the following 


UDGMENT.—In this case a mortgagee who paid up a prior Tae decree 
on hypotheca in order to avert an imminent sale in execution of the decree 
sought to recover the amotnt paid, basing himself in his plaint solely on the right 
of subrogation recognised by the rst and 2nd paragraphs of section g2 of the Trans- 
fer of Property Act. The contesting defendants were certain aliences of the b o 
theca who resisted the right so claimed. The right of subrogation has been Wa: 
against by both the Courts below on the ground that it could only be exercised 
and was not within the period of limitation applicable to the original charge 
i tive of the date oF discharge: The Courts below have however granted 
relief to the plaintiff applying section 72 of the Transfer of Property Act. The 
lower appellate Court also relied on the equitable lien or charge found by. 
it to exist in favour of the plaintiff on the authority of the ruling of the Calcutta 
High Court in Ambica Charan v. Ramgati Guha. It was also inclined to think that 

* S.A. No. 1090 of 1947. h i 27 er, 1949. 
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the plaintiff’s claim could be sustained on the basis of the personal right of reim- 
bursement ae ae by section 69 of the Indian Contract Act, although in the 
view that it took that either section 72 (b) of the Transfer of Property Act applied 
or that there was an equitable lien or charge enforceable by the plaintiff, it did 
not pursue the point further and did not give a decision thereon. 


Mr. Srinivasa Rao for the appellant, one of the contesting defendants in the 
suit, urges that the right of subrogation, the only basis of the plaint, baving been 
found against, the suit should have been straightaway and simpliciter dismissed. 
I do not agree. The facts were not in controversy and the Courts below were 
entitled to adjudicate.on the rights of the parties irrespective of the precise legal 
: label employed and the particular legal position envisaged in the plaint. 


It is next urged by the learned counsel that section 72 (b) cannot and does 
not apply to the present case, because, firstly, this suit is not for the principal money 
under the plaintiff’s own mortgage with the amount deposited in Court to avert 
the execution sale added to the principal money, as authorised by section 72 of 
the Transfer of Property Act, but only for the latter amount, there having been 
a suit for the principal money filed even before the deposit, and because, secondly, 
there is no proof that the mortgagor had been called upon but failed to take proper 
and timely steps to preserve the property as enjoined by the proviso to the section. 
The Courts below have answered the first objection by ointing out that the two 
suits were tried together. But the second objection still remains in my opinion 
unanswered. I am not therefore prepared to reject this contention of the learned 
counsel to this extent. 


Nor am I prepared to accept the view of the lower appellate Court founded 
upon Ambica Charan v. Ramgatt las correct. J am not satisfied that it is per- 
missible for the Court’ to give effect to any equitable or lien de hors the 
statute. What was decided in that case can thered from the headnote to 
the ruling. In that case the plaintiff had obtained a preliminary decree upon his 
mortgage. Subsequently the mortgagor’s landlord sold the land in execution 
of a rent decree and the plaintiff deposited the decretal amount to set aside the 
sale. Afterwards the mortgagor, defendant No. 1, sold the land to defendant 
No. 2 who paid into Court only the amount due to the plaintiff under the preli- 
minary decree. The plaintiff then brought his suit to’establish his right to a lien 
on the mortgaged land for the amount paid by him to have the sale set aside. It 
. was held that the plaintiff was engi to a decree. In so holding the learned 

Judge expresses the ratio decidendi thus : 


“ It cannot be supposed that the plaintiff intended to make a gift to the mortgagor of the amount 
deposited to avoid the execution sale. The plaintiff can have had no other intention than to add 


that amount to his It is only just and equitable to conclude that by making the deposit 
the plaintiff acquired # lien for which the mortgaged property was not discharged by the'mere pay- 
ment of the sum due under the preliminary decree. t payment satisfied the decree but left the 


P 
lien (acquired subsequent to the decree) outstanding.” 


It is not easy to see by what provision of law the lien as given effect to by the learned 
Judge had come to-be created, unless it be by section 72 of the Transfer of Property 
Act. That section could not however obviously apply because the mo 
had already ripened into a decree and there could be no further adding -of the 
deposit amount to the principal money for the purpose of a suit thereafter for the 
‘consolidated amount. However that may be, the case was decided under the 
original unamended section 72; and even assuming that that section, on the 
construction apparently put upon it by the learned Judge, supported the eguity 
relied on by him, the section as it now stands amended, can only support such an 
equity if there is a compliance with the requirement of the proviso to the segtion 
and not otherwise. 

There remains however the question of the plaintiff’s personal right to a 
reimbursement under section 69 of the Indian Cuai Act, which, although 
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mooted in the jud t of the lower appellate Court, has not been by 
it as already stated. As pointed out in Mullah’s Commentary on the Transfer 
of Property Act, pages 495 and 496 of the Third and latest edition with reference 
to a number of cases cited in footnote (W), the words “add such money to the 
principal” do not exclude the personal right of suit under section 69 of the Indian 
Contract ‘Act, although if a personal decree has been obtained the amount cannot 


bé tacked to the mo .. That I adopt as a correct statement of the law. It 
follows from this that this second appeal must be dismissed with costs. 

No leave. i 

K.S. `. Appeal dismissed. 





IN THE HIGH.COURT OF JUDICATURE AT MADRAS. 
l Present — Mp. Jorra VISWANATHA SASTRI. | 


D. \ : ; 
Viswanatha Chetty alias Subramania Chetty and others .. Respondents.’ 
Contrect Act (IX of 1872), sections 69 and 70—Applicability—Compromise deres entitling ovomers of 


motstias to reconvrpance of property on paymani o an amount within a fired date—Sala by ocomars of one moisty 
ee ey ee ri ene a amuni — Verdes if can claim from the buyers of the other share, 
1 or reimbursement. . j . 


S and R who had inherited a piece of land from their father sold it tu X who not having been 
put in possemtion of the land filed a suit for recovery af possession of the roperty. R died pendmg the 
suit and his legal representatives were impleaded as defendants. On th March, 1941, the suit was 
compromised and a consent decree was passed to the effect that X should be paid a sum of Rs. 1,900 
with subsequent intêrêst-6n 01 before gth March, 1 and on receiving such payment should re- 
convey the properties purchased by him to $ and the eirs of R. On default of payment A was to 
take possession of the properties as absolute owner. On 1st March, 1942, R’s heirs sold the entire pro- 

to Vand directed him to put into Court Rs. 2,014 for pe ent to K under the compromise 
decree. V also took an assignment of the rights of Rs heirs the decree entitling them to a 
reconveyance of the property along with 5. V paid the amount in Court before the due date for 
payment to X. On 6th March 1942, S sold his balf sharc of the property to T for Re. 1,400 out of 
which a sum of Ra. 1,007 was difected to be paid towards Ss of the amount le to 
K under the compromise decree. When Y went to deposit the amount in Court on March, 
1942, he found on enquiry that the entire suh had been deposited by V and he therefore kept the 
money in a bank. 

On 7th March, 1942 7 along with Rs heima filed an ereontion pention in get « resak of A 
property in Vs favour. $ obj to the execution of a deed of xale of the entire property inasmuch 
as he was entitled to a moiety. Thereafter X as purchaser from S deposited Rs. 1,007 into Court 
on 16th July, 1942, to the credit of K’s suit. On 25th July, 1942, a compromise was arrived at 
which A was to draw out Rs. 2,014 d ited by P execute 2 sale deed jointly in favour of 
and X. E executed a sale decd on 4th A 1942, to V and X as nominees of their ive vp- 
dors. The sum of Rs. 1,007 deposited by Pa atei m Court and was attached by ano decree- 
bolder of S and drawn out by him. ; 


as V then filed a suit for the recovery of a sum of Rs. 1,007 and subsequent interest from X. In 
circumstances, 


against X by way of reimbursement or contribution. V was bound to the Rs. 2,014 
sale deed to him. V had all along been insisting that he alone was vely entitled to the whole 
of the property and denying that X or his or S had any right thereto. It was in assertion of 
much exclusive title and to support such amertion that he paid Rs. 2,014 into Court. In such cir- 
cumstances it is not possible to sa that P lawh did aa ing for X within the meaning of section 70 
of the Indian Contract Act. TF Y found that be not got al] that he bargained for from his vendors 
his remedy is in damages for breach of the covenant for title. The mere circumstance that V’sm 
went,in discharge of A’s claim would not give V a right to contribution or reimbursement from ; 
To support such a claim there must be an obligation, express or implied to repay. i 

| Rom Tuhul Singh v. Biseswar Lall Sahoo, (1875) L-R. 2 I.A. 131 at 143 (P.C.), relied on, , A 

Appeal: agama Dede a C a E » Salem, 

in A.S. 


No. 219 of 1040: Te inst the decree of the Court of District 
Munsif, Sankaridrug, at , in O.S. . 
* S.A. No. 1795 of 1946. eo eri n. < agth October, 1949." ` 


Held : Neither section 69 nor section of tha Indian Contract Act êntitled V to eye 
cr 


No. 156 of 1944. 
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B. V.: Viswanatha Aiyar for Appellant. ; 
A. Viswanatha Aiyar, O. K. Ramalingam and R. Desikan for Respondents. 
The Court delivered the following \ 


, JUDGMENT.— The Courts below have differed on the question whether the. 
plaintiff, here respondent, is entitled to reimbursement of a sum of Rs. 1,007 to- 
gether with interest subsequent to the suit, from the first defendant, the appellant 
in this second appeal. e relewant facts are these. 


, Subramania Chetti (the second defendant) and Rajagopala Chetti (the deceased 
father'of defendants 3 and 4 and the husband of the fifth defendant) were brothers 
and sons of Chinnu Chetti alias Muniappa Chetti on whose death they inherited 
an extent of 3 acres 95 cents of land as the heirs of their father. The two brothers 
sold this land to one Kandaswami Chetti who not having been put in possession 
of the land, filed a suit O.S. No. 741 of 1939 on the file of the District Munsif’s 
Court of Salem for-recovery of pessession of the property sold. He impleaded 
as partics to the suit Subramania the present second defendant and his 
brother Rajagopala Chetti, as defendants 1 and 2. Rajagopala Chetti died pend- 
ing the suit whereupon his legal representatives, the present defendants 3 to 5 were 
impleaded as defendants 7 to g in that suit. On 8th March, 1941, the suit O.S. 
No. 741 of 1939 was compromised and a consent decree was to the effect 
that Kandaswami Chetti should be paid a sum of Rs. 1,900 with subsequent ‘inter- 
est on or before 7th March, 1942 and on receiving such payment, should reconvey 
the properties purchased by him to defendants 1 and 7 to g in that suit and defen- 
dants 2 to 5 in the present suit. On default of such payment, Kandaswami Chetti 
was to take possession of the properties ag absolute owner. Under Exhibit D-2, 
dated 1st March, 1942, the present defendants 3 to 5 sold the entire extent of 3 acres 
95 cents to the present plaintiff who was no other than the son-in-law of Rajagopala 
Chetti and the fifth defendant, as well as the brother-in-law of defendants 3 and 4 
Under Exhibit D-2 the plaintiff was directed to put into Court a sum of Rs. 2,014. 
for payment of Kandaswami the decree-holder in O.S. No. 741 of 1939, that sum 
representing the principal and interest payable to him under the compromise 
decree. The plaintiff also got an assignment of the rights of the present defendants 
3 to 5 under the decree in O.S. No. 741 of 1939, entitling them to a reconveyance 
of the property along with the present second defendant, The plaintiff paid the 
sum of Rs. 2,014 into Court before the due date, for payment to daswami. 


Under Exhibit D-3, dated 6th March, 1942, Subramania Chetti the t 
second defendant sold his share of the 3 acres. 96 cents to the present first defendant 
for Rs. 1,400 out of which a sum of Rs. 1,007 was directed to be paid to the credit 
of O.S. No. 741 of 1939, the said sum of Rs. 1,007 representing the vendor’s 
half share of the amount payable to Kandaswami under the compromise decree’ 
in O.S. No. 741 of 1939. Teis the case of the first defendant that when he went 
to deposit Rs. 1,007 into Court on 7th March, 1942, he found on enquiry that 
the entire sum of Rs. 2,014 payable under the decree had been deposited by the 
plaintiff and that he therefore isp the money in a bank and gave a te to 
the third defendant that the money was ready for payment. Ap ntly was 
not aware of the sale deed Exhibit D-2 in favour of the plaintiff. That the first 
defendant had the money ready on that date is shown y the extract from the 
bank book. 


- On 7th March, 1942, the present plaintiff, along with defendants 3 to 5, filed an 
execution petition, E.P. No. 350 of 1942, wherein it was stated that the decree in 
O.S. No. 741 of 1939 had been assigned to the ag plaintiff, that the amount 
pole to Benda are Chetti the decree-holder had been paid into Court on 7th 

rch, 1942, and that he should be directed to execute a sale deed of the property 
in favour of the plaintiff. Notice of the execution petition was served on the present 
second defendant (the first defendant in O.S. No. 741 of 1938) who objected’ to 
the execution bf a: deed of sale of the entire property in favour of the plaintiff 
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inasmuch as he, the second defendant, was entitled to a moiety of the property. 
Thereafter, the present first defendant as purchaser from the second defendant, 
deposited Rs. 1,007 into Court on 16th July, 1942, to the credit of O.S. No. 741 
of 1939 as undertaken by him in the sale deed, Exhibit D-3. Notice of this deposit 
by ae present first defendant was given to Mr. T. V. Narayanaswami Iyer, pleader 
for defendants 3 to 5 who was also the pleader for the plaintiff and had filed E.P. 
No. 350 of 1942 on lehalt of the present plaintiff as well as the defendants 3 to 5. 


The dispute between the parties related to the question whether the plaintiff was’ 


entitled to a conveyance of the entire property as claimed by him or whether the 
second defendant or rather his vendee, the first defendant, was entitled to a con- 
veyance of a moiety of the property. The sale of the entire property by defendants 
g to 5 to the plaintiff under Exhibit D-2 was clearly in excess of the vendors’ rights 
as they were entitled only to a half share, the second defendant being entitled to 
the other half share therein. But the plaintiff had professed to purchase the entire 
property and in the assertion of his right as such purchaser had deposited the sum 
of Rs. 2,014 payable by defendants 3 to 5 his vendors as well as the second defen- 
dant. On 25th July, 1942, all the parties to the present suit, as well as Kanda 
swami Chetti the decree-holder in O.S. No. 741 of 1939, filed a joint memorandum 
in E.P. No. 350 of 1942 to the effect that without prejudice to the contentions of 
the parties Kandaswami Chetti should draw out Rs. 2,014 deposited by the present 
plaintiff and execute a sale deed jointly in favour of the Laat yaan and the 
first defendant as nominees of defendants 3 to 5 and the seco defendant res- 
pectively. The present first defendant was the sixth defendant in O.S. No. 741 
of 1939 and was also a party to the compromise. Pursuant to the compromise 
a sale deed, Exhibit D-8, dated 4th August, 1942, was executed by Kandaswami 
Chetti in favour of the plaintiff and the 1st defendant, as nominees of their respec- 
tive vendors under Exhibits D-2 and D-3 . A sum of Rs. 1,007 deposited into 
Court by the rst defendant to the credit of O.S. No. ae 1939 (vids chellan, 
Exhibit D-4, dated 16th July, 1942) for payment to daswami, the decree 
holder in that suit, remained in Court and was not drawn out Pirr decree-holder 
who was paid out of the sum of Rs. 2,014 deposited by the plaintiff. This sum 
of Rs. 1,007 deposited by the present first defendant was quently attached 
by another decree-holder of the 2nd defendant and drawn out, though the money 
had been paid to the credit of O.S. No.741 of 1939 for payment to the decree-holder 
therein, namely, Kandaswami Chetti. The order for payment out to the attaching 
decree-holder in O.S. No. 660 of 1939 was, a8 pointed out by the appellate Court, 
clearly erroneous. The learned Subordinate Judge in his judgment repeatedly 
states that the first defendant had notice of the execution petition by the decree- 
holder who attached the sum of Rs. 1,007, that he raised no objection and that 
he was himself to blame for having allowed the third party who held a decree inst 
the second defendant to attach the amount of Rs. 1,007 and draw it out of 

This statement of the Subordinate Judge is not supported by the record and there 
is nothing to show that the 1st defendant who was not a party to the suit or the 
execution petition filed by the decree-holder against the and defendant was aware 
of the attachment or the payment out. : 


The plaintiff filed the present suit for the recovery of a sum of Rs. 1,007 and 
hee bai interest from the first defendant and the claim was dismissed by the 
trial Court but decreed by the appellate Court on the ground that 


¥ the plaintiff is entitled to recover the amount from the first defendant because “Whe first 
defendant is the owner of half the property and he is bound to pay to the plaintiff half the 
ammoynt deposited by the plaintiff.” ©- 


No reference is made to any legal principle recognised by statute or case-law as 

justifying or supporting the conclusion of the appellate Court. In this Court the 

plaintiff’s learned counsel rested his case on sections 69 and 70 of the Indian 

Contract Act. a A. . : 2 A sab si 
2 
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OHE MAK Dair section 69 nor section 70 of the Indian Contract 
Act entitles th Mto any relief against the first defendant. -The first defen- 
dant purchased the moiety of the 3 acres 95 cents from the second defendant 
under Exhibit D-3 on 6th March, 1942, for a sum of Rs. 1,400 out of which he 
‘was required to pay and paid Rs.1,007 into Court for payment to the decree-holder 
in O.S. No. 741 Waah This sum of Rs. 1,007 was the second defendants half 
share out of the total amount of Rs. 2,014 payable to the decree-holder by defen- 
dants 2 to 5. The first defendant found that the entire sum of Rs. 2,014 had already 
been paid into Court by the plaintiff who had taken a conveyance of the entire 
property from defendants 3 to 5 on 1st March, 1942, under Exhibit D-2 for Rs. 2,500 
out of which he was directed to pay Rs. 2,014 to Kandaswami Chetti the decree- 
holder in O.S. Nee of 1439. The first defendant kept the money in a bank 
for some time and deposited Rs. 1,007 into Court on 16th July, 1942, at a time 
when the plaintiff wanted a conveyance of the entire property under Exhibit D-2 
and the assignment of the decree in O.S. No. 741 of 1939 in ‘his favour. Even 
when the parties filed a compromise memorandum. Exhibit P-2, dated 25th July, 
1942, in E.P. No. 350 of 1942, agreeing to take aconveyance in the names of both 
the plaintiff and the first defendant, the question whether the plaintiff was entitled 
to the entire property as claimed by him or whether the first defendant was entitled 
to a moiety of the property as purchaser from the second defendant was left open. 
It was evidently for this reason ‘that thé sum of Rs. 1,007 paid into Court by the 
first defendant and lying there to the knowledge of all the parties, was not drawn 
out by the plaintiff and no. provision was made in the joint memorandum, for pay- 
ment of that sum to the plaintiff. The first defendant purchased a moiety of the 
Property from the second defendant, the rightful owner of that moiety and paid 
the entire consideration for it. The second defendant could not —and did ‘not— 
complain of any failure of consideration for the sale Exhibit D-3. The plaintiff 
purchased the entire property from his own mother-in-law and brother-in-law 
and also took an assignment of the entire rights under the decree in O.S. No. 741 
of 1939, ignoring the rights of the second defendant who was entitled to a moiety 
of the property and to a reconveyance Jointly along with defendants 3 to 5. Having 
purchased the entire property and got assigned to himself the entire decree in O.S. 
0. 741 of 1939 in denial of the rights of the second defendant of which he must 
have been aware the plaintiff paid Rs. 2,014 into Court and also prayed for the 
execution of a reconveyance of the entire property. in his favour in his execution 
petition No. 350 of 1942, Exhibit P-1 in the case. The second defendant who 
sold his rights in the property to the first defendant under Exhibit D-3 resisted 
the claim of the plaintiff in the execution petition. Thereupon without deciding 
whether the plaintiff was entitled to the entire property as claimed by him or only 
to a moiety thereof as asserted by the second defendant, it was agreed for the time 
ing that a conveyance should -be taken in the names of both the plaintiff and 
the defendant, in order to get rid of the claim of the decree-holder Kandaswami 
Chetti im O.S. No. -741 of 1939. That this was the arrangement entered into 
between the parties at the time when the joint memorandum was filed on 25th 
July, tote is clearly stated in paragraph 13 of the plaint. It was only in his 
notice ibit P-5, dated 19th fal > 1943, that the plaintiff for the first time con- 
ceded that the first defendant was entitled to a moiety of the property. The 
present suit for reimbursement was filed on 5th October, 1943. 

On these facts I am of the opinion that neither section 69 nor section 70 of 
the Indian Contract Act entitles thé plaintiff to a reimbursement or contribution 
in whichever way the claim might be viewed. The sum of Rs. 2,014 payable 
to the decree-holder in O. S. No. 741 of 1939 was not a on the property 
and the plaintiff does not claim to have been subrogated to the rights of Kandaswami 
Chetti, the decree-holder. The plaintiff when he put this money into Court was 
bound under his sale deed Ex. D.-2 to pay the entire sum of Rs. 2,014. The vendors 
and the vendee under Exhibit D.-2 agreed that the plaintiff was to take the entire 

perty-by way of sale and pay Rs. 2,014 as part of thie consideration for the sale. 
Exhibit Bie wat executed and taken in denial of the right of the and defendant to 
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plaintiff being bound to pay- Rs. 2,014 under the 
aghat sum. The first defendant was not bound to pay 
Rs. 2,014. He was bound to pay and paid into Court Rs. 1,007. on behalf of his 
vendor though beyond thé time fixed by the decree in O. S. No. 741 -of 1939. 
The first defendant carried out his undertaking in the sale deed Exhibit D-3 dnd 
the second defendant does not complain that there was a failure of consideration 
for the sale. . The plaintiff therefore was not a.person merely interested in thepay 
ment of Rs. 2,014, but he was himself bound to pay it under Exhibit D-2. e 
plaintiff’s claim for payment of Rs. 1,007 by the 1st defendant is not a claim for 
reimbursement under section 6g of the Contract Act. Nor can the claim be based 
on section 70, On all the dates when the plaintiff took the conveyance Exhibit 
D-2, paid the sum of Rs. 2,014 into Court, filed E.P. No. 350 of 1942, and entered 
into the com ise memo. Exhibit P-2 and indeed till the issue of the notice 
Exhibit P-5 dated 19th July, 1943, the plaintiff was insisting that he alone was 
exclusively entitled, to the whl of the property „and denying that the 
first defendant or his vendor the second defendant, any rights thereto. It 
was in assertion of such exclusive title and to support such exclusive assertion, that 
he paid Rs. 2,014 into Court. In these circumstances, it is not possible to say that 
the plaintiff la y did anything for the first defendant within the meaning of 
section 70 of the Indian Contract Act. If. the plaintiff found that he had not 
got all that he bargained for from his vendors we Exhibit D-2 his remedy was 
in damages for breach of the covenant for title. The Sestouwfemdany has paid 
the full consideration for his sale Exhibit! D-3. If FX, ace 

paid into Court by the first defendant could have lx 
parties to the plaintiff, but this could not be don ag 
on asserting his exclusive title to the propetty. ¥Hegte 
and say 'that he paid Rs. 2,014 for the benefit of tg PRCA 
fact he was denying the title of the first defendant and Taken : 


ag -> gtt in 
tion of his ‘own exclusive title, which assertion, is now found to hopes) 
-Lastly it was urged by the learned counsel for the respondent ‘that ep 



























“Tt is not in every case in which a man has benefited by.the money of another, that an obli- 
o 


For these reasons, I reverse the`decree of the appellate Court and restore the ` 

decree of the trial Court. The plaintiff will pay she ‘costa OF the first defendant 

in this and in the lower appellate Court. ; : 
K. S. 9 l © > © Appeal allowed. 


id ' < P = ni A gk an 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice GOVINDA MENON. 


Kuthiravattath Kottayil Kotharayan alias Nallapata Nayar alias 
ban .. Appellant* 


Prabakaran Tham 
v. = 
Muthu alias Muhammad and others .. Respondents. 
” Malabar Law—Stani— Position of succeeding stani for purposes of limitation and adverse possession. 


As limitation and adverse posession a succeeding stani is in the position of a person 
who inherits an estate so that if the period of limitation has begun to run during the lifetime of a 
Pa ma Aa ig eRe PEAS akena, wah aa ay SAC Peron naa pang seat 


Rajah of Palghat v. Raman Unni, (1917) 93 M-L.J. 26: I.L.R. 41 Mad. 4, followed. 
Appeal against the decree of the Court of the Subordinate Judge, Palghat, 
in A.S. No. 39 of 1946, presented against the decree of the Court of the District 
Munsiff, Alathur, in O.S. No. 308 of 1943. l 


C. Unikanda Menon for Appellant. 
K. Kuttikrishna Menon and V. Balakrishna Eradi for Respondents. 


The Court delivered the following 

Jupoment.—The appellant who is the present second Stani of Kuthiravattath 
Swarupam, brought the suit, out of which the second appeal arises; for recovery 
of possession with meme profits of the suit properties from the first defendant. 
It is necessary to set out in brief outline the previous transactions regarding this 
property. By Exhibit P-2 dated 7th June, 1905, one Kunhunni Thamban, who 
was then the seeond Stanom-holder of Kuthiravattath Swarupam, executed a 
Karipanayam deed in favour of one Alu alias Karumankutti for a sum of Rs, 1,500. 
On gist July, 1920, under Exhibit P-1 the same Kunhunni Thamban granted a 

i kanom over the same properties to the first defendant and the first defen- 
dant is now admitted to be in ion of the properties after having redeemed 
the ious mortgage under ibit P-2. This Kunhunni Thamban became 
the fat Sni in 1927 as a result of which, the person who succeeded to the second 
Stanom was one Appu Thamban. This gentleman lived till 1942 when the present 
plaintiff succeeded him as the second Stani. 

The basis of the present suit is that Exhibit P-1 would not be binding on the 
Stanom of the properties because they were granted by a Stani who is only a limited 
estate-holder and therefore would not enure beyond his lifetime. Even in cases 
where a succeeding Stani accepted the rent from the previous mortgagee ‘or lessee 
and recogni the position of the alienee still a person who succeeds such successor 
will not bound by such transactions. The lower Courts have found that the 
kanom deed, Exhibit P-2 is not valid and binding so far as this Stanom is concer- 
ned. But, relying upon the observations of the learned Judges in Rajah of Palghat 
v. Raman Unni}, the learned Subordinate Judge has found that the suit is barred 
by limitation. The learned Subordinate Judge has quoted in extenso pana 
from the judgment of the learned Chief Justice Sir John Wallis in Rajah of Palg 
v. Raman Unni! as well as from the judgment of his colleague iri Aiyar, J., 
in the same decision. It may be mentioned here that Seshagiri Aiyar, J., was 
himself a to an earlier decision in Patinharkara Vallabhan Chatian Blak v. 
Rama Varma? where observations tending to a somewhat contrary view point - 
ing the powers and status of Stani were enunciated by him. The learned Judge 
in Rajah of Palghat v. Raman Unni, explains away his earlier dicta and agrees With 
the learned Chief Justice that as Wan limitation and adverse possession a succeed- 
ing Stani is in the position of a person who inherits dn estate so that if the peñod 
of limitation has begun to run during the lifetime of a person who holds the property 
his successor in interest will also have such period running against him. 

*§.4. No. 1053 of 1947. 14th October, 1 

1. (1917) 33 MLJ. 26”. LLR 41 Mad. 4. 2. (1914) 28 MLLJ. 66. a 
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The learned counsel for the a t relies upon passages’ in: the judgment 
sof. their Lordships of the Judicial ittee in Vidpaveruthi v. Balusami}.‘ Mr. 
Ameer Ali, in delivering the judgment of the Judicial Committee, states that in the 
case of Mahants a succeeding Mahant is not bound by alienations created by a 
previous Mahant and that the period of limitation is governed by Article 144 of 
the Limitation Act. It is stated that one Mahant does not succeed another and 
any alienation by a particular Mahant cannot enure beyond his lifetime., The 
learned Judges in: Rajah of Palghat y. Raman Unni? follawed the Privy Council 
decision in Ba mbanda Pandara Sannadki v. Velu Pandaram?. | At page 10 of the 
Report, Wallis, C.J., makes the following observation : 


can make no difference. In both cases it seems to me that for the purposes of the ‘definition of plaintiff 


the purchaser 
the intermediate holders or owners who have taken by inheritance: It would defeat the whole scheme 
of the Limitetion Act to hold that adverse possession against the predecessors of an owner | 

by inheritance was of no avail against such owner unless it could be shown that the owner derivert 
title from him otherwise than by inheritance, and I think, as I have already said, that the succes- 
sion to mutts, stanoma, ctc., stands on the same footing.” WA as oes 
Seshagiri Aiyar, J., also discussed this aspect of the case, and at pages 14 and 16 
we find observations to the same effect. Since the learned Judge himself has 
explained away his earlier observations in Patinharkara Vallabhan Chattan Rajah 
v. Rama Varma‘, we have to take it that his view is the same as has been enunciated 
when he delivered the judgment in Rajah of Palghat v. Raman Unni*.- The obser- 
vations in Rajah of Palghat v. Raman Unni* of both the learned Judges are applicable 
to the facts of the present case and that decision is binding upon me:- Such being 
the case, I am of opinion, that the decision of the lower appellate Court on the 
question of limitation is correct and the second appeal is dismissed with costa. ` 2 

No leave. l a eo 4 © ee nae 

V. P.S. oe oat Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. - 
` Present — MR, Justicg HORWILL. 

Balakrishna Ayyar - 

D. ; 
Veerannan Servai `.. Respondent. 

Specific Relief Act (I of 1877), section 9—Suit under—Preperty in custodia legis under erder wader section 
I of the Criminal Procedure Code—Allepation of dispessassion sven prior thsrete—Maintainability of suit, if 
afaciad by citeckment in proceedings wader S. 145, Criminal Pricedare Code | 4 woe 

The plaintiff claimed that he was a co-owner with the defendants of certain properties, which 
the defendants leased to him and so was entitled to exclusive’enjoyment. His possession was dis- 
purbed whereupon he filed a petition under section 145 of the Criminal Procedure Code but the Magis 
trate who was unable to say, who OA attached the property and pūt it in the ae 

, mit, 


Patitionar* 


of the local tahsildar and directed the parties to file a civil suit. Instead ofa 

plaintiff filed a suit under section g of the Specific Relief Act within six months of date when, 

according to him, he was dispossessed by the defendants. That suit was allowed., In revision,” ' 
Held, that the-mere order of attachment Under section 145 of the Criminal Procedure Code was 

not sufficient to deprive the plaintiff of the right to relief in'a suit under section g of the Specific 


Reliaf Act, when the plaint Foia upon bis o ion of a date prior to the proceedings under 
section 145, which up to the time of his filing suit had left him out of possesion. = + |, 
dso Moors v. Manoranjan Guha, (1907) 7 C.L.J. 547, distinguished. a 


Joala v. Ganga Prasad, (1908) I.L-R. go All. 391, followed. | et 
t. (1921) 41 M.L.Jg46 : LR. 48 I.A. goa: -` g. (1899) 10 M-L.J. 99 : L.R: 97'T.Ar6y : 
wR 4 Me 8g1 at 844 and 855 (P.C.). 1. Cad: 271 Pict? ï 71 ik 
Mad 4 4 (1914) 28 M.L.J. | 


2. (1917) 93 M.LJ. 341 ae 
*CLR.P, No. 1993 of 194497 | -*° -16th September, 1949» 
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Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the decree of the District Munsif Court of Thirumangalam in 
of No. 56 of 1949, dated 27th July, 1949. 4 


N. T. Raghunathan and N. T. Ramanujam for Petitioner. 
The Court delivered the following 


Juvoment.—The plaintiff’s case was that he was a co-owner with the defendants 
of certain properties which his co-owners leased to him, and so was entitled to 
exclusive enjoyment. While in this exclusive enjoyment he was disturbed in his 

ion eas defendants. He filed a petition under section 145, Criminal 
cedure c; and as a result of the enquiry the Magistrate was unable to say 
who was in aga He therefore attached the pro and put it in the posses- 
sion of the local tahsildar, directing the parties to file a Civil Suit. Instead of 
filing a regular suit, the plaintiff filed a suit under section g of the Specific Relief 
Act within six months of the date when, according to him, he was dispossessed 
by the defendants. That suit has been allowed. 


‘Two questions arose for decision. One was whether in view of the section 145, 
Criminal Proce Code proceedings, a suit under section g of the Specific Relief 
Act was maintainable and (2) whether a suit would lie by one co-owner for posses- 
sion against other co-owners. 

As to the first point, it is ed that since the property is in custodia legis no 
suit for possession against the defendants who were no longer in possession would 
lie. The learned advocate for the petitioner relies on Leo Moore v. Manoranjan 
` Guhal. That was a somewhat similar case, except that the date of dispossession 

alleged by the plaintiff in his suit under section g was not the date when he was 
ori dispossessed prior to the section 145 eo nee but the date on which 
he alleged that he was dispossessed by the dele 


tons, though th itled tm: , and indeed, if the matisr 
kasuda A Sil fronarod Fe dér Iha T mithi nat Kawa boon bana to tal Th, Sams pat v ik di 
The learned Judge then went on to say that he was bound by Leo Moore v. Mano- 
ranjan Guha, which he was unable to distinguish. Hude, J., who added a few 
words after the principal judgment had been dictated, said : 

“I wish only to add that but for the intervening attachment I would have beld that the mere 
order under section 145, Criminal Procedure Code, was not sufficient to deprive the plaintiff of the 
right to relief in a suit under section g of the Specific Relief Act.” 

As already pointed out, Leo Moore v. Manoranjan Guha1, can be distinguished from 
the present case, in which the plaintiff relies on his dispossession on a date prior 
to the 145 proceedings, a dispossession which had, up to the time of filing suit, 
kept him out of possession. 1 find myself in respectful agreement with the decisions 
in the case cited before the learned Judges in Jwala v. Ganga Prasad*, which Tewnon, 
J., would have followed had he not found himself bound by the earlier Calcw 
decision. ° 
Although the possession of the plaintiff has been superseded by the attachment 
of the Criminal Court, I am unable to sec why that attachment would be a bar 





I. emn 7 C.L.J. 547- 3. (1908) I.L.R. g0 All. ggr. 
a. (1917) 43 LC. 153. 4 (1901) I.L.R. 26 Bom: 353. 
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to the filing of a suit under section g. The Criminal Court was merely holding 
the property until the parties established their rights in a Civil Court.’ If in a 
suit the plaintiff has established his right to possession, the Criminal Court will _ 
respect that finding and deliver up posseasion to the plaintiff. The cause. of action 
in this suit arose, as I have already said, out of the disturbance of the-plaintifi’s 
possession by the defendants prior to the section 145, Criminal Procedure Code 
It has been argued that since the proceedings under section 9 are of a summary” 
nature, they can stand on no better footing than the proceedings under section 145, - 
Criminal Procedure Code and that therefore if. the plaintiff is to be given any- .. 
relief it can only be the result of a regular suit. -The plaintiff can however only’ | 
be barred from obtaining relief in a suit under section g if his suit is not maintain- 
able or if, on account of some prior decisions, the matter is subject to the bar -of 
qes judicata, As neither of these conditions have been fulfilled, the plaintiff was _ 
entitled to a decree if his allegations were found to be true. ; bees See 
If the plaintiff is to succeed in a suit against his co-tenants it could only be of 
the ground that he was entitled to exclusive possession. He put forward a case ' 
thar he was entitled to such exclusive possession, because his co-tenants have leased 
the land to him. The lower Court seemed to have accepted the plaintiff’s case 
on that point. The plaintiff was therefore entitled to the relief he prayed for. 
The petition is dismissed. : - z 
V. P.S. — ~ Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mar. Justiag CHANDRA REDDI. 


J. V. Venkatakrishna Ayyar ' , .. Petitioner * 
v. ` 
Provincial Insolvency Act (V Inherent Insolvency Court—. be invoked by the Officig! 
Pe a a tae A N a plone asidi. i 2 z 


The Official Receiver can invoke the inherent jurisdiction of the Insolvency Gourt to rectify 
any error or mistake committed by him and the Court has ample power to prevent an injury to the 
estate resulting from any act or decision of the receiver. 


Where the Official Receiver wrongly notified in the proclamation of sale that the property was 


Petition under section 75, Provincial Insolvency Ae, Paya that the High 
Court will be pleased to revise the order of the District Court, Salem, dated 18th 
October, 1948, in G. M. A. No. 38 of 1 preferred against the order of the- 
Court of the Subordinate Judge, Salem, in I.P. No. 15 of 1941. | 

D. Ramaswami Ayyangar and P. S. Srinivasa Desikan for Petitioner. 

V. V. Raghavan and S. Kothandarama Nayanar for Respondent. 

The Court delivered the following , 


UDGMENT.— This revision petition is filed by a successful bidder. at an auction 
gale OD erty eed Wit wae ere pak ees pan oe ae 
Sal Jismninsi ak 1 whi i 4 the i t of 

ka jg anda Dee calc tn A beet reference 


see, Bee Judge of his favour. 
may be made to the facts of the case which are not in dispute. 

The Official Receiver, Salem, held an auction sale of the property of an insol- 
vent in I.P. No. 15 of 1941 on the goth December, 1946. ie on of 
sale he notified that the properties of the insolvent were subject to an encumbrance 





*C.RP. No, 180 of 1949. goth October, 1949. 
3 . 
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* “0ERs. 7,000 due to the insolvent’s-brother. In a partition suit between the insol— 
yent and his brother items 1 and 3 which were valued at Rs. 11,000 and which’ 
| form the-subject-matter-of the present-litigation, were allotted to the insolvent, 
while item 2 which- was valued at Rs.’.4,000 fell to the share of his brother. To 
equalise the value the-insolvent had to pay a sum of Rs. 3,500. But in the judgment - 
in the fmal decree i in the partition suit, the insolvent was directed 
to pay to his brother, evidently by mistake, the difference in value between items 
I 3 that fell to the share of the insolvent and item 2 that was allotted to his 
brother, and a charge was created for that amount over items 1 and 3. Mialed | 
. by this direction, the Official Receiver notified in the proclamation of sale that 
: me ie ete were subject to an encumbrance of Rs. 7,000. At the auction sale” 
on the 20th December, 1946, the petitioner who happened to be the only bidder 
purchased this property for a sum of Rs. 255 subject to the encumbrance. It is 
obvious that if it was notified in the proclamation of sale that it was subject to an. 
peerage of only Rs. 3,500 it would not have fetched such a low price’ as. 
255. f aus y 3 
. When the mistake was discovered by the Official Receiver, he moved the 
Court’ for setting aside.the auction sale and thereby rectify the error committed 
him. Thereupon notice was issued to the successful bidder who raised an. 
objection that the Insolvency Court had no jurisdiction to set aside, at the instance 
of the Official Receiver, the sale held by him, as section 68 of the Provincial Insol— 
vency Act is not applicable to a case like this. Overruling this objection the 
Subordinate Judge set aside the sale relying on two decisions of this Court, one 
reported in a Chetii v. Ramaiwand Chetti? and ‘the other in Sayyed Khasi: 
Sahib v. The Official Receiver, Guntur®. The successful bidder who was aggrieved 
by that order preferred an appeal to the District Judge who upheld the order 
of the Subordinate Judge setting aside the sale. It is against that judgment of the. 
District Judge that the present revision petition has been preferred. $ 
The.question that falls to be decided in this revision petition is whether there 
is any power vested in an Insolvency, Court to set aside a sale held by the Official 
Receiver outside the provisions of s¢ction 68 of the Provincial Insolvency Act. 


Learned counsel for the petitioner contended that the view of the Courts 
below -that the Insolvency Court has jurisdiction to set aside, at the instance of an; 
Official Receiver, a sale held by him on the ground of mistake or error committed : 
by him, is erroneous and the decisions relied on by them do not support that pro- 
position: According to him section’ 68 of the Provincial Insolvency Act has no 
application to the present, case because that section cannot be relied on by the 
Official, Receiver to have the sale held by him set aside as that section provides 

ply a remedy for “persons in ae igainst the acts of the Official: Receiver, by 

an appeal to the Insolvency: , within 21 days and there is no ote Pa san 
of law under which an Official Receiver can invoke; the jurisdiction, ofthe Court’ 
to have the sale set aside. ~ Section 68 of the Provincial Insolvency Act enacts’ 
that 3 i va aes ee een aT Cera g- Oe au | sit 

“ if the insolvent or any of the creditors qr any other person is aggri by any act or decision 
of the receiver, he may apply to the Court, and the Court may reverse or modify the act 
or decision complained of, and make sich order as it thiñks just.” $ 2 . 

The terms of this section are unambiguous and there can be no doubt that 
‘an Official Receiver cannot invoke a ag hake of this section to have his acts 
or. desisions -reversed, or modified, by the Insolvency Court. But that does not 
-conclude the matter. The question remains whether an Insolvency Court has 
inherent powers vested in it, to rectify-the defects, mistakes, or errors comiflitted, 


L 


by an ial Receiver. It cannot be disputed that if the insolvent, or any of 
the creditors, had applied to the Court to “have the sale avoided by -réason 
of the ol ious Yaigtabe committed by the Official Receiver in notifying the 'encum- 


brance to which the properties of the insolvent were subject, the Court could have 


w (19a) 44 MEL J. 284. 2. (1945) 2 ML-J.-553. - 
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set aside the sale. Does it make any difference in this case that the person that 
sought to have the sale set aside on the ground of an crror committed, is the Official 
Receiver himself who was responsible for the mistake and not an insolvent or a 
creditor or any other person aggrieved by it? In my opinion it should not. It 
cannot be said that the Court is powerless to prevent an injury being done to the 

neral body of creditors and the insolvent in consequence of a mistake committed 

the Official Receiver in the conduct of an auction sale held’ by him, merely 
because the person who applied to the Court to have the mistake rectified is the 
receiver himself and not a creditor or the insolvent. ` : 

An Official Receiver is an officer of Court,and the Court which exercises, 
control over its officers has ample power to rectify such errors EP result in 
prejudice to the general body of creditors. This principle has recognised 
in a series of decisions. In Khasim Sahkib-v. The Official Receiver, Guntur}, it 
was laid down by Yahya Ali, J., that as the receiver was an officer of Court, an 
Insolvency Court had inherent jurisdiction to rectify the errors or mistakes com- 
mitted by him. In that case an application was filed under section 68 of the 
Provincial Insolvency Act by a creditor who had not proved his debt to set aside 
a sale of the insolvent’s property. An objection was taken to the maintainability 
of the application on the ground that a creditor who had not proved his debts 
had no locus standi to maintain the application as he could not be said to be a ; 
aggrieved within the meaning of section 68 of the Act. QOverruling that objection 
the District Judge entertained the application and set aside the sale. In a revision 
petition against that order the learned Judge who dismissed the revision petition 
agreeing with the view taken by the District Judge observed :, - bane 

“ When a receiver has been appointed, he becomes an officer of the Court and if he is about 


to act in excess of his authority, it 1: competent even toa to bring that fact to the notice of 
the Gourt, which has selicrent power to review Par aa etok e receiver, 3o that the stranger may 
not be prejudiced by an unlewlul act of its own officer.” g 


It is clear from these observations that an Insolvency. Court which exercises control 
over the Official Receiver who is an officer of Court has power to rectify the errors 
or mistakes committed by a receiver and to reverse or modify his acts in its inherent, 
jurisdiction outside the provisions of section 68 of the Act. The same principle 
is laid down in Dattaram v. Deok baa ily laid down in that case t 
any person and not merely an insolvent or ‘creditor or any other aggrieved person 
coolt bring ko the noto of the Court the conduct of the neier in any Pr Ae 
respect for the purpose of having the acts or decisions of such a receiver reversed’ 
or modified and that inherent powers are vested man Insolvency Court to rectify the 
errors or mistakes or reverse or modify the acts or decisions of an Official Receiver.’ 
The facts of that case were that a receiver appointed by Court sold by public auction 
certain agricultural land belonging to the insolvent at which the highest bid of 
one Datta Ram was accepted by the receiver and,sometime later a sale deed was 
executed in favour of the highest bidder. Subsequently, the mo of the 
property and two other persons filed applications” in the Insolvency Court com- 
piune aed ht ice eke the property 
etching a very low price. It was contended in that case on behalf of the receiver 
that the objection to the sale was time-barred under section. 22 of the Provincial 
Insolvency Act of 1907 (which corresponds to section 68 of the present Act). This 
Objection did not find favour with the, trial Court and on appeal, it was held that 
the power of a Court to rectify the errors or mistakes and to modify or reverse the 
acts or decisions of a receiver is not confined: to a case where the act or the decision 
complained of is brought to the notice of the Gourt by either an insolvent or a 
creditor or any other person aggrieved thereby. The following ‘observations of 
the learned Judges at page 309 of the report are pertinent : f ee 
“ |... It is not merely the insolvedt or the creditors i person” 
AN ak ara ee aab tt pe ee padi) ge Coe 
with a view to haying the receiver’s act or-decision in any-particular matter- reversed or modified. 





1. (1945) a ML J. 553. a. (1919) LL.R.1 Lah. 907. : 
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The receiver is an officer of the Court, and when it comes to the kn of the Court that his 
action in any particular respect is open to objection, the Court must have i t powers to rectify 
the receiver's errors or mistakes, or to reverse or modify his acts or decisions. From this point of 
view it would be immaterial if the Court acted upon information supplied by persons who were out- 
side the scope of section 22 of the Act ; and in such a case the time limit by section 22 would 
be no bar to action being taken by Court.” 

The learned Judges relied upon a decision of the Calcutta High Court in Hanseshur 
Ghosh v. Rakhal Das Ghosh. In my view the principle enunciated in these decisions 
is sound and is in accordance with public policy. 

h The ruling in In re Rassul Haji Cassum3 is also to the effect that the Court has 
inherent powers to remedy a wrong resulting out of the acts or decisions of an 
| Official Assignee or an Official Receiver. It was pointed out in that case that : 


“ Since the Official Assi is an officer of the Court, what he does in that character is clothed 
with those special powers is deliberately an act of the Court over which the Court has and ought 
to have of control. Thus, if the cial Awignee is shown evidence to have acted in 


excess of his powers, as recovering property alleged to belong to the insolvent which did not in fact 
belong to him and thus amounting to grave injustice, there must surely be inherent!powers in the 
Court, summarily to provide a remedy for a wrong ultimately referable to itself.” 

In Hanseshur Ghosh v. Rakhal Das Ghosh}, it was laid down that the Court has 
inherent power to review the conduct of a receiver and to make an appropriate 
order so that the s may not be prejudiced by any unlawful act of its own 
officer. In that case the properties of an insolvent purchased by a third party 
were included in the sale proclamation and sold as properties belonging to the 
insolvent.. Thereupon the purchaser nted a petition to the Court after the 
expiry of 21 days from the date of the order of the receiver objecting to the 
inclusion of this property in the sale held by the Official Receiver. That petition 
was dismissed under the proviso to section 22 of the Provincial Insolvency Act 
of 1907. On appeal, the High Court reversed the decision of the trial Court holding 
that when a receiver was appointed he became an officer of the Court and if he 
was about to act in excess of his authority, it was competent to the Insolvency Court 
to prevent, in its inherent jurisdiction, by an appropriate order, a stranger being 
prejudiced by an unlawful act of its officer. 

All these decisions make it abundantly clear that the Official Receiver can 
invoke the inherent jurisdiction of the Insolvency Court to rectify any error or mis- 
take committed by him and the Court has ample power to prevent an injury to 
the estate resulting from any act or decision of the receiver. For the reasons stated 
above, I agree with the view taken by the Courts below and confirm the judgment 
of the lower appellate Court, The petition is therefore dismissed with costs. 

K.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. Present — MR. Justicg KRISHNASWAMI NAYUDU. 
Sankala Ramaswami and others ~ .. Patitioners* 
v. 4 

Godavarthi Jagannathaswami .. Respondent. 

Madras Estates Land Act (I , section Estate—Confrmation excluding mi 
a ape pire an ie T a pe 

Where the confirmation by the British Government was in respect not of the entire com- 
Pasting the gudri, Wit oe o Epara ee ee ee ee ee t the 

ui in e 


property which is minor inams would be part of the confirmed inam 
simply because it is situated in that village and such property would not come under the definition 
of an estate in section 3 (2) (d) of the Act. A 


. Vinoanadhan Bros. v. Subbaypa, (1945) 1 M.L.J. 443 and Mangamma v. Appadu, 
MLJ. 247, relied on. (1948) 1 





1. (1919) 18 GW.N. 366. 8. (1910) 9 I.C. s44. ° 
* C.R.P. Nos. 1950 and 1951 of 1948. 11th October, 1949. 
* 
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; Petitions under section 115 of Act V of 1908, praying that the High Court 
“will be pleased to revise the orders of the Court of the Subordinate Judge, Masuli- 
patam, dated 16th March, 1948, in C.M.A. Nos. 28 and 29 of 1947, preferred. 
past the orders of the Court of the District Munsif, Gudivada, dated 26th 
ovember, 1945, in O.S. Nos. 135 and 136 of 1945 respectively. 
M. Appa Rao and B. Srintoasamurthi for Petitioners. 3 
P. M. Srinivasa Ayyangar for Respondent. 
The Court delivered the following 
UDGMENT.—The defendants are the petitioners in these two revision petitions 
which arise in two suits instituted for possession and mesne profits, the main defence 
ing that the suit properties, i.e., certain lands, form part of an “ estate ” as 
defined in the Madras Estates Land Act, and therefore Civil Courts have no juris- 
diction to try the suits. The suits relate to three items of lands measuring on tho 
whole 7 acres 33 cents in Sankarashanapuram Agraharam. The plainti claims 
to be a minor inamdar of these lands and has instituted the suits for recovery of 
possession and profits. The village of Sankarashanapuram is an Agraharam and 
it would be an “ estate’, within the meaning the Madras Estates Land Act 
by virtue of the latest amendment whereby Explanation 1 has been incorporated 
under Act IT of 1945. 
- The learned District Munsif held that the lands which are covered by the 
suits form part of an “estate”? under the Madras Estates Land Act and the Civil 
Courts no jurisdiction. An ap was filed and the learned Subordinate 
Judge held that these lands do not form part of Sankarashanapuram Agraharam 
and it is not an inam which comes within the definition of an “ estate” or part 
of an inam vi subject "to the provisions of the Madras Estates Land Act. 
against the said decision the defendants have filed these revision petitions. l 
In respect of the Sankarashanapuram Agraharam, Exhibit P-1 which is an 
extract from the inam fair register discloses that the entire gudicat of the village 
. was 939 acres 27 cents and out of it 32 acres 58 cents have been excluded as 
pares and 59 acres 53 cents were deducted as being minor inams and the 
Agraharam proper is stated to comprise of 247 acres 35 cents. In respect of these 
247 acres 35 cents of the Agraharam the inam was confirmed in favour of the 
n ars on a total quit rent of Rs. 132 and title deed No. 981 was 
granted to them in 1859. The 7 acres 33 cents of land comprised in these suits 
admittedly form part of the 59 acres 5 cents of the lands that were deducted from 
the entire ayacat of the village and referred to as inam in Exhibit P-1. In respect 
of the 7 acres 33 cents, Ex. D-1 is an extract from the inam fair register and it shows 
that it is comprised in a minor inam. Demarcation No. 57 is given to if. It is 
found by the lower appellate Court that the inam must have been granted before 
1793 A.D. and at the time of the inam commission a separate title deed No. 977 
was granted in 1859 in of these lands to the minor agraharamdar, the ances- 
tor of the present plaintiff. It will therefore be seen that these 7 acres 33 cents 
were treated as a separate entity in respect of which a separate title deed was issued 
` under Ex. D-r and have been in the possession of the minor agraharamdar. 
The question for decision is whether this item of 7 acres 33 cents would come 
under the definition of “‘ estate ” as defined in section g (2) (d) of the Madras Estates 
Land Act. Section 3 (2) (d) includes in the word “estate”, any inam village 
of which the grant has been made, confirmed or recognised by the British Govern- 
ment notwithstanding that subsequent to the grant, the village has been partitioned 
among the tees or the successors in title of the grantee or grantees. The 
i of | agan A aa has not been granted by the British Government 
as it is found that it was granted by Kamadana Rayanam Garu in about 1731 A.D. 
But it has been recognised by the British Government, by the inam commission, 
and the recognition is in respect of the village of Sankarashanapuram to the 
extent of 247 acres 35 cents in any event excluding 59 acres 53 cents of which the 
7 acres 33 cents is a portion. It cannot therefore be said that this is part of the 
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inam of Sankarashanapuram. Further these lands cannot be said to be 
a named vi as defined in section 3 (2) (d) and Explanation vad. topper: 
The village o Sankarashanapuram would be an inam village coming under the 
definition of the word “ estate eee ee the t of which was 
by the British Government and a se title d was issued and wo still 
be estate because it is a t of an inam village notwithstanding that it did not 
include certain lands sack as poramboke and other lands mentioned in the title 
deed. But that would not make the 7 acres 3g cents also part of that Sankarashana- 
uram inam village. It embed named slice and since a separate title deed has 
Een tented ia vespectiof the miter aaa Mae aaa hoan ts be part of 
the major inam of Sankarashanapuram. If it is not an estate, certainly the Civil Court 
has jurisdiction and it is not open to the defendants to claim whatever rights they 
-may have under the Madras Estates Land Act. This view finds support in the 
decision of Kuppuswami Aiyar, J., in Viswanadhan Bros. v. Subbayya’ and in Achuta 
/ v. 2 and Mangamma v. Appadu*. As pointed out by Kuppuswami 
“Aiyar, J., the question as to jah leda the nirman or recognition by the British 
‘Government, was in respect of the entire inam village or only of a pany would 
be the basis for a decision as to whether the land is an estate or not. e confirma- 
tion was in respect not of the entire village comprising the gudicat of 339 acres 
27 cents, but only of 247 acres 35 cents excluding the minor inams. Simply because 
it is situated in the village of Sankarashanapuram it could not be said to he part 
of the inam village of Sankarashanapuram. I am therefore ofopinion that the 
suit properties are not properties which come under the definition of an inam in 
scction 3 (2) (d) of the Madras Estates Land Act.” It is pointed out, and it is also 
referred to in the judgment of the lower appellate Court that an unreported decision 
of this Court in Sruagaram Venkatacharyulu v. Pillamsetti Ramachandrarao* holds a con- 
trary view. From a reading of the unreported decision it doss not a r that 
the’ matter was considered, but the learned Judges simply stated that the District 
Judge was quite right in holding tha the Court which had jurisdiction in 
that matter was the revenue Court and the land with which the appeal 
was concerned was held to form of an agraharam village which was made 
an inam in 1749. But the facts of this case are not identical. Moreover, in view 
of the subsequent legislation by the adding of Explanation I by Act IL of 1945 | 
questions relating to the distinction of major inam and a minor inam, as to whether 
2 portion of a major inam could still be said to be a part of the major inam or 
separate -were not before the Court which decision was with reference to the 
icular facts of the case that the learned District Judge was asked to decid» upon. 
am inclined to accept the view of the learned Judges whose decisions I have cited 
before. It seems to be in consonance with the and the meaning of an 
inam village included in an “estate ” as defined in section 3 (2) (d) of the Madras 
Estates Land Act. In the result the revision petitions are dismissed with costs— 
ane advocate’s fee. - : AE 
V. P. S. - eens ` Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Jusrce Maor. i 


Thalluri Lakshminarasayya v Patitionsr* 


D. 
Narella Appalaswami and another .. Respondents. 
~ Limitation Act (IX of 1908), Article 182 (7) and Civi! Procedure Gods (V of 1908), section 55—Bond 
bp surety Starting point of the parted of limitation for execution against tro of the pelad ef 


_A surety executed a bond under section of the Civil Procedure Code on behalf of a judgment- 
debtgr whereby he undertook to pay the entire decretal amount if the judgment-debtor did not file 


1. EET 1 M.L J. 443. 3- (1948) 1 M.L J. 247. 
“a (1 a M.L.J. 19 (Short Notes). 4. AA O. No. 79 of 1942. 


.* C. R. P. No. 1582 of 1947. ` ae 16th September, 1949. ` 
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_ an insolvency petition within a month and did not prosecute it, The insolvency petition was dis- 
. Doissed for non-d it of gazette notification charges, and within three years from the date of dis 
mina] the deres holder equght execution against- the sUrcty: On a question whether it was in time, 

Held, (i) Article 182 (7) of the Limitation Act applied to the case and as the decree-hokder 
. had three years from the date on which the insolvency petition of the judgment-debtor was 
-dismissed for non-prosecutian, his application was in time. s ; | 

(i) Tho period covered by the insolvency petition can be excluded in calculating the three 
year from the date of the last orde: ou the execution petition, ' ~ 

Sambaypa v. Padda Subbeyya, (1937) 2 M-L.J. 708, considered. 


' Petition under section 25 of Act IX of 1887 praying that the High Court 
will be pleased to révise the order of the Court of the District Munsiff, Kakinada, 
in E. P. No. 497 of ‘1946 in S. C. S. No. 25 of 1938. ` ; 


K. Kameswara Rao and V. Sethu Madkava Rao for Petitioner. 
K. Venkataramana for Respondents. 
The Court delivered the following 


; Jupoment.—The itioner is a decree-holder who on August, 1946, 
: filed an execution Aja to enforce a bond against a surety had pea fe 
a bond under section 55 of the Civil Procedure Code on behalf of the 
judgment-debtor on 28th December, 1942. The judgment-debtor had been 
arrested in execution and been produced in Court when on security being furnished 
. he was released. In the bond the surety undertook to pay the entire decretal 
| amount if the judgment-debtor did not file an insolvency petition within a month 
< and did not prosecute it ; or if he failed to produce the judgment-debtor. whenever 
called upon. The insolvency petition was dismissed for non-deposit of gazette 
notification charges on 13th September, 1943." The learned District Munsiff held 
that this execution against the surety was time barred- on the curious ground 
that as execution was barred against the ju salad saha howell Gt was barred 
against the surety also. It appears to have ‘conceded quite wrongly before 
t the learned District Munsiff that execution against the judgment-debtor was barred 
because the execution petition in which this ‘bond was -filed was dismissed on 
grd April, 1943 and more than three had elapsed since the present execution 
tition was filed on grd August, an oars observe that the bond under section 55 
fas only been executed by the surety and not as it should have been also by e 
judgment-debtor himself. The view taken by. the learned District Munsiff that 
if execytion is barred against the judgment-debtor,. it is also barred against the 
surety is quite erroneous. Execution so far as the surety is concerned js clearly 
in time as the bond executed became enforceable only on 13th September, 1943, 
when the insolvency petition filed by the judgment-debtor was dismissed for non- 
prosecution. The decrec-holder clearly had three years from this date in which 
to enforce this bond in execution, the date of the dismissal of the original execution 
petition in which this bond was filed namely, grd April, 1943, not being any criterion 
date at all. Art. 182 (7) is the applicable article of limitation prescribing as it does 
three years and the time from which the period begins to run where the application 
is to enforce any payment which the decree or order directs to be made at a certain 
date, “ such date.” In this case the surety amount becomes payable on a specified 
: date of default. The decree-holder clearly has three years from this date in -which 
-~to execute this bond. Execution against the surety is-clearly in time, quite apart 
“from any other considerations. Stas = ee 
“The learned District Munsiff has also made an erroneous assumption that 
in computing time, as the insolvency petition’ was not prosecuted to the stage 
` of adjudication the period covered by the insolvency: petition cannot be excluded 
5 alela the tee years from the-date of the order on the execution 
petition. The learned advocate for the respondent has. argued at length that 
the period from the date of presentation of the insolvency petition cannot be 
-excluded under section 78 (2), but only the period from the date of adjudication 
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upto the date ofthe order ofannulment. He has relied on the decision of Sambayya v. 
_ Pedda Subbayya, which dealt with the period of limitation in a suit filed by a plain- 
_tiff on two promissory notes. Creditors filed an insolvency petition against this. 
‘debtor on 7th November, 1922, and the order of adjudication was passed on 21st ` 
1923 and it was annulled in 1928. The plaintiff sought to exclude the 
whole period from the presentation of the insolvency petition up to the annulment 
of the adjudication with reference to section 78 (2) read with section 28 (7) by which 
an order of adjudication shall relate back and take effect from the date of the presen- 
tation of the petition on which it is made. The ratio decidendi of this decision is. 
that it was open to the creditor to have filed a suit even after the creditors had 
filed an insolvency petition with leave of the Court and that if he did not do so and 
no order of adjudication was made he may find his claim barred. The facts. 
in the present case are really answered in the following observation of Venkata- 
ramana Rao, J., in that decision : 

“Tf the presentation of an msolvency petition per se laid the creditor under a disability, of course, 
it may stand to reason that the time occupied bv the pendency of the insolvency, that is, commencing 
from .the date of the petition should be excluded ; but since the creditor is placed under no such dis- 
abiy, me Legislature has provided that the period during which he is under disability should be 
CXC. . 


In the present case there can be no doubt that the decree-holder was immediately 
pa aa a disability by the release of the judgment-debtor on the surety bond 
under section 55 (4) of the Civil Procedure Code and by the filing of the insol- 
vency petition. Section 28 (7) does apply in my view to the present case for which 
there is support in this very decision cited by the learned advocate for the respon- 
dent. The view adopted by the learned District Munsiff would result in an asto- 
-nishing position, namely, debtor filing an insolvency petition, wilfully dragging 
it on for two or three years and then after putting creditors under disability 
to add the whole period of his slack prosecution to the time against the creditor. 
The learned advocate for the ndent is unable to find a single case to por 
his present position and I should be very much surprised as I have info 
. yesterday if he would be able to produce one. The legal position as regards the 
point raised in the present case quite apart from the applicability of section 28 (7) 
. to section 78 (2) is simple and clear. ‘The execution petition is in time as against 
the surety and execution will proceed. 
The petition is allowed with costs. 
V. P. S. — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— MR, Justicg KRrISHNASWAMI NAYUDU. 


Venkateswara Ettu Naicker .. Appellant* 


v. 
Ayyammal and others .. Respondents. 


Civil Procedure Code (V of 1908), Order 21, rals 66—Absence of proclamation—Hffect on sale—Application 
te sat aids sale—Limitaten Act re 1908), Articles 166 and 181—Articls applicable. 

Teis no doubt not easy, to draw the line bètweca-irregülarity and ilegali in an execution sale, 
but where a substantial provision of law like Order 21, rule 66 of the Civil Procedure See 
violated the sale should be regarded as having been illegally conducted and would be void. 
object of Order a1, rule 66 is to afford a security for the fairness of public sales, that it has been 
properly publi and that it would attract purchasers. But, if the specific provision as to- 

tion is violated, there could be no doubt that the sale cannot be allowed to stand. It 

cannot be said that the total failure to make the proclamation under Order 21, rule 66 of the Code 
is a mere irregularity in the publication or conduct of the sale. . 

Jayarama lyer v. Vridhagiri Aipar, (1920) 39 M-LJ. 188 : I.L.R. 44 Mad. 35, followed. 

It is Article 181 of the Limitation Act that would be applicable to an application to sef aside 
such an oe is three yeacs from the time when thoright to apply accrues, and not 
Article 166. 


1. (1937) 2 M-LJ. 703. 


SA. A. A. O. No. 880 of 1947. yth October, 1949. 
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< Appeal against the order of the Subordinate Judge, Tuticorin, dated 1gth 
March, a No. 8 of 1945, preferred against the order in E.A. No. ‘233 
of 1944 in O.S. No. 186 of 1939, District Munsi Court of Koilpatti. 


V. Ramaswami Aiyar and R. M. Halasyem for Appellant. 
T. K. Subramania Pillai for A. C. Sampath Aiyangar and M. Natesan for Respondents. 
The Court delivered the following 


Jopoment.—This is an appeal against the order of the Subordinate Judge 
of Tuticorin in C.M.A. No. 8 of 1945 allowing the eae te the order of the 
District Munsiff of Koilpatti in E.A. No. 233 of 1944 in O.S. No. 186 of 1999- | 
The appellant is the second defendant, first defendant being the- father. In 
execution of a mor gagé decree in O.S. No. 186 of i939 the properties of defendants 
1 and a were brought for sale. Sale was held on the 15th September, 194, the first 
respondent here being the auction p . The sale was confirmed on the 18th 
October, 1943. On the 24th February, 1944, the appellant filed an application 
under section 47 and Order 21, rule go of the Civil ure Code for se 
aside the sale held on the 15th September, 1943. The grounds which he 
for setting aside the sale were (1) that there was no service of notice on him at 
any stage of the execution, (2) that there was no publication of the sale proclamation 
in the village as required Order 21, rule 67 of the Code of Civil Procedure, 
and (3) that the properties were grossly under-valued by the a e 
suppression of material facts and fraudulent representations and that she 
to t a very low upset price fixed for the properties and that as a result of the 
inder valadon and fraud the petitioner has sustained substantial injury, in that 
the properties worth several thousands have been sold for an inadequate and low 
price of Rs. 269. The learned District Munsiff who heard the application held 
that the sale was vitiated by fraud and irregularity, that there was no proclamation 
of the sale in the village and that the ppan were grossly under-valued and there- 
fore allowed the application and set aside the sale. On appeal the learned Subor- ` 
dinate Judge remanded the application for finding on certain matters. That 
order of remand was taken up in appeal to this Court in C.M.A. No. 694 of 1945 
and Chandrasekhara ele E ale awai a further remand to the Subordinate 
Judge for a finding as to wie there was a proper proclamation or not and on 
the question of absence of notice and under-valuation. The learned Subordinate 
Judge did not take any further evidence but on the material on record proceeded to 
_ ‘record findings on the three points referred to him. The learned Subordinate J 
found that even though notice was not personally served upon the appellant, 
must have been kept informed of the proceedings by his father who is the first 
defendant in the case. As proclamation he held that there was no due 

clamation. | Regarding er-valuation he was of opinion that the valuation 

by the Court was not grossly inadequate and observed that it followed from 

the ings that the appellant has not suffered substantial injury on account of 

the i ity in the matter of publication. He also held that the petition was 

barred by limitation. The appeal against the order setting aside the sale was 
allowed. This C.M.S.A. is against the kaid order. á 


Mr. Ramaswami Iyer, counsel for the appellant, mainly contended that in 
view of the findings of both the Courts that there was no proclamation, the sale 
held in such circumstances is void and is illegal and this is not a case where in 
the publication and conduct of the sale there were material irregularities on which 
an application under Order 21, rule go could be made. He argued that the 
application was nnder section 47, and the making -of the proclamation being 
prior to the sale, the application must be deemed to be one under section 47 
and not under Order 21, rule go of the Civil Procedure Code. There are con- 
current findings of fact of both the learned District Munsiff and the Subordinate 
Judge that there was no proclamation of sale. The learned District Munsif finds 
that there has been no publication of sale proclamation as required by Order 21, 
rule 67 read with rule 54 (2), while the Subordinate Judge holds that after examining 


4 
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-the evidence that there has been no due tion. In the affidavit of the process 
‘server who is alleged to have made proclamation, Exhibit D-8, it is stated ` 
as follows : 5 i , 

“ On 18th July, 1943, I proclained by beat of tom tom the particulars of the sale by the Court 
of the properties mentioned in the proclamation of sale at the village of Ayya Kottayur where the 
property. is stiate gad tied one of e two copies of the proclamation and raised st on a pole fixed 

e garden No. an4 being Lot No- 1 of the property, paid Rs. o-8-o (eight annas) to the man who 
beat the drum, took his signature and took the signature of the le resident in the place at the end. 
On 29th July, 1943, the other copy was affixed to the Court notice board and the signature of the 
process server was obtained.” 7 ; 

.The process sêrver was examined as R.W. 2 and he deposed that he caused pro- 

* clamation by tom tom by totti Sup Pagadai and the proclamation was attested 

“by three persons Chinnaswami Nadar, M. A. N. Kamal Patcha and S. V. Chinna- 
swami Nadan. The totti who is admitted to be alive was not examined, nor any 
of the three attestors, and the evidence of R.W. 2; the server, has not been 
accepted by both the lower Courts, and the learned Subordinate Judge observes 
that : i E 


“Tbo totti who is alleged to have beaten the tom tom is a fictitious person and the 
decree-hokder made a farce of an attempt to summon him once or twice, but be made no real 
attempt to get at him and examine him in Court, and that the appellant had not examined any 
of the attestors to the attakshi.to the sale proclamation.” ; 


In thé end he concludes that there has been no due proclamation of gale in the 
village. lam not inclined to disagree with these findings of fact by both the Courts 
that there has been no proclamation. But it is contended by Mr. Subramania 
Pillai that the learned Subordinate Judge only says that there has been no due 
proclamation. Apparently what he means is that there has been no proclamation 
in accordance with law. Under Order 21, rule 66, Civil Procedure Code, when 
any property is to be sold by public auction, the Court shall cause proclamation 
to be made in the language of such Court, and under rule 67 the proclamation 
Shall be made and published as nearly as possible in the manner prescribed 
rule 54 (2). Rule 54 (2) relates to attachment eae and it directs that the 
order shall be proclaimed at some place on or adjacent to such property by beat 
of drum or other customary mode. The mode by which the process server, 
R.W. 2, is alleged to. have made the proclamation tas not been accepted by the’ 
Courts, and that being the only mode meritioned it is not brought to the notice of 
the Court that it was proclaimed by any other mode. If in fact it has been found 
that there has not been this publication by the mode prescribed by rule 54 (2) and 
as alleged to have been made by R.W. 2, the effect is that there has been no - 
proclamation which is mandatory under rule 66 of Order 21. 


It has therefore to be considered whether a sale held without a procla-` 
mation as required under Order 21 rule 66 could be said to be valid and not 
_void. There is the Bench decision of this Court in Jayarama Iper v. Vridhagiri 
-Atyar1, where it was held that : ; f 

“Where a proclamation of sale of lands in execution of a decree, as framed by the Court, was 
mot published in the village where the lands were situate but the process server intimated at the 
village thai the sale would be held ata place and by an officer different from those fixed by the 
proclamation, a sale held at the place and by the cial fixed by the proclamation is illegal and 
gouty and not merely: "i ” within the meaning of Order ar, rule go, Civil Procedure 

e. 
“There is no difficulty in applying the proposition laid down in this case to the facts 
‘that arise in the present ae as dhene has been no proclamation at all in the 
village 


-> Mr. Subramania Pillai relied on a decision in Subbanna v. Satyanarayana Musthi?, 
where it was held that a sale without fresh proclamation was not illegal or invalid 
-and could be set aside only if substantial loss is proved since it is only an irregu- 

larity. In that case, in execution of a decree the sale of properties was fixed on 
.gist March, 1941. On that day the judgment-debtors had the sale adjourned 





I. (1920) 39 M.L.J. 188: LLR. 44 Mad. 2. (1943) 2 M.L.J. 295. 
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to goth June and waived fresh proclamation.. Meanwhile the original decree- 
ho er died and steps had to be taken to bring the legal representative on record. 


held. There: was no: fresh proclamation of sale. The case in Jayarama Iyer v. 
Vridhagiri Aiyarl was distinguished by the learned Judges in that case and the 


period of adjournments exceeded the thirty days fixed in the Madras rule as amended in 1996, and 
that the sale was held without a fresh proclamation, it a peg the sale cannot be held 
to be an illegal one or a nullity and the sale will be set ant e only if substantial loss is proved.” | 


ig the decision cited on behalf of the respondent, viz., Nripatht Nath Bhattacharjee v. 
Jatindrakumar Das’. There is one distinction between the proclamation that has 
to be made under rule 66 and a fresh proclamation under rule 69 of Order 21. 
With reference to the proclamation that is to be made under rule 66, the Court 
shall cause the proclamation to be made, whereas under rule 69 (2) if the judgment- 
debtor consents to waive it, there could be ‘a sale without a fresh procla- 
mation. No such latitude is given under rule 66. Even the consent by judgment- 
debtor could not waive a proclamation provided for under rule 66 which is obli- 
gatory. As pointed out by Seshagiri Aiyar, J., in Jayarama Aiyar v. Vridhagin Aiyar', 
it is no doubt not easy to draw the line between irregularity and illegality, but 
where a substantial provision of law has been violated as in this case, Order 21, 
rule 66, the sale should be regarded as having been illegally conducted. The 
object of Order 21, rule 66 is to afford a security for the fairness of public sales, 
that it has been properly published and that it would attract urchasers. But if 
the specific provision as to proclamation is violated there ou: be no doubt that 
the sale cannot be allowed to stand. It cannot be said that the total failure to 
make the proclamation under Order 27, rule 66 is a mere irregularity in the 
publication or conduct of the sale. In view of the decision in Jayarama Aiyar 
‘ v. Vridhagiri Aipar?, and on the findings of fact of both the Courts the sale held 
on the 15th September, 1943, must be held to be illegal and void and cannot be 
allowed to stand and is therefore liable to be set aside. 


4 A further point was argued on the quéstion of limitation. It is conceded, 
that if it is an application under Order 21, rule go the provisions -of Article 
166 of the Limitation Act would apply, i.e., an application should be filed within 
go days from the date of sale. But in the view that I am now taking that the 
sale itself is illegal and void, Article 166 would have no application and residuary 
Article 181 would be the provision that would be applicable to an application 
of this nature, i.s., three years from the time when the right to apply accrues. If 
Article 181 is applied, the application is within time. 


It is also argued by learned counsel for the respondent that the sale if at all 
is set aside could be set aside only as regards the share of the applicant and not in 
respect of the share of the first defendant who has not preferred an application 
for setting aside the sale. But since the sale itself has been held to be an illegality 
I do not think that any such distinction could be made and the sale in its entirety 
must be deemed to be void and is therefore set aside. This point as to the void 
nature of the sale does not appear to have been argued in the lower Court and has 
beer? raised for the first time by Mr. Ramaswami Aiyar. But since it is a point 
of law I have allowed him to argue it. In the circumstances of the case the appeal 
ig allowed and the order of the trial Court is restored, but there will be no order 

as to costs in this appeal and in the lower appellate Court. Leave refused. ` 


V. P. S. He o Appeal allowed. 


A ai a a a MM 


1. (1920) 39 M.L.J. 188 : I.L-R. 44 Mad. g5. 2. ALR. 1926 Cal. 577. 
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IN THE HIGH COURT. OF JUDICATURE AT MADRAS. | 
| ; Present — MR, JUSTIGE PANGHAPAKESA AYYAR. f 
N. Pachiappan and others - .. Petitioners.* - 
Sarni MAT Code (XLV of 1860), section 124.4—Casas of sedition —If all should ba commitied ts Cnet of 


Tt is neither desirable nor expedient to commit all of cases of sedition in the Madras City, 
big or small, important or unimportant, sensational or petty, to the High Court Sessions, wasting 
high Jal power, when arnt cases can Sange dalt with by the GN Praideacy Magistrate, 
especially en hcisa v t wi e mw. ¢ speeches were made, 
mod competent to inflict Fibs punike decreed in a Na if conviction ensues. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
` Praying that the High Court will be leased to revise the orders of the Chief 
idency Magistrate of the Court of Presiden Magistrates, Egmore, Madras, 
dated 8th July, 1949, gth August, 1949 and gth July, 1949, in C.C. Nos. 2191, 
2017 and 3211 of 1949, respectively. 
` A. Ramachandran for Messrs. Rao.and Reddy and S. Krishnamurthi for Petitioners. 
. The Crown Prosecutor (S: Govind Swaminathan) on behalf of the Crown. 
- The Court made the following 
-~ OrpER.—These are petitions filed by three persons, Pachiappan Velayudham 
and Gajapathi, accused of offences under section 124-A of the Indian ‘Penal Code, 
in C.C. Nos. 2191, 2017.and 3411 of 1949 on the file of the Chief Presidency Magis- 
trate, Madras, requesting me to interfere in revision with the order of the -Chief 
Presidency Magistrate of Madras refusing to commit these cases to the High Court 
Sessions for trial, and reserving the cases for disposal by himself. - 
The learned counsel for all the petitioners in these cases contends that the 
learned Chief Presidency Magistrate was wrong in refusing to commit the cases 
for trial to the High Court Sessions in view of the observations of Kuppuswami 
Ayyar, J., in In re aihnam!. I have looked into that ruling and do not consider 
that it will apply to the facts of this cast. As the learned Crown Prosecutor urged, 
that ruling went on the particular facts of the case, there being two peculiar and . 
istinguishing facts, one of them was that the mother-tongue of the then Chief 
Presidency Magistrate was Urdu, and Kuppuswami A , J., Was not sure whether 
his knowledge of Tamil, in spite of his passing a test D Tamil, would be sufficient 
to enable him to unders the alleged seditious article with all its implications 
and to consider and decide what impression it was likely to create upon the Tamil- 
reading public. Here, of course, the case is different. The Chief Presi 
Magistrate is a Goundar and a Pucca Tamilian well acquainted with the Tamil 
ig, and all its shades and nuances of meaning, and fully competent to under- 
stand the alleged seditious speeches with all their implications and to consider what 
impression they were likely to create upon the Tamil-reading or hearing public. 
The second special circumstance which seems to have weighed with Kuppuswami 
. Ayyar, J., was that, perhaps, the seditious article in that case might require a sentence 
higher than what the Chief Presidency Magistrate would be competent to inflict, 
and that therefore, the case deserved to be committed to the High Court Sessions 
for imposing the appropriate sentence. Here the alleged seditious speeches have 
-been made by the accused, comparatively obscure persons to comparatively insignifi- 
cant audiences, and the sentences, even if they are found guilty and convicted, 
will never exceed the competency of the Chief Presidency Magistrate, as he himself 
has remarked. Kuppuswami Ayyar, J., has not stated that all cases under soetion 
124-A of the Indian Penal Code in the city of Madras should be committed to the 
High Court Sessions. Indeed, he has remarked that, since the Legislature has not 
directed that seditious cases should be tried solely by a Sessions Court, the Chief 
— A od med solely by a sessions Court, the Unie: 


1. (1945) r M.LJ. 237. 
“Cr. R. C. Nos. 837, 1059 and 1060 of 1949. 27th October, 1949. 
R. P. Nos. 773, 994 and 995 of 1949.) 
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Presidency Magistrate would be entitled to try it in suitable cases. That is also 
obvious from the schedule to the Criminal Procedure Code which says, under the 
e what Court triable ”, Farang sa offence under section 124-A of 
the ian Penal Code, “ Court of Sessions, Chief Magistrate, etc.” It is, in my 
opinion, neither desirable nor expedient to commit all cases of sedition, big or small, 
important or unimportant, sensational or petty, to the High Court Sessions, wasting 
high uses boas , when ‘minor cases of this description can easily be dealt with 
by the Chief idency Magistrate, especially when he is a person fully acquainted 
with the in which the speeches were made, and competent to inflict the 
punishment deserved in such cases even if conviction ensues. . 

Lastly, it was urged that the Chief Presidency Magistrate has, in his order, 
remarked that the decision in In re Ramarathnam1 was rendered in January, 1946, 
when the political conditions of our country~were absolutely different, and that 
he has not mentioned what the difference is in the political conditions between 
then and now, and that he is also not justified in referring to any change in political. 
conditions as a reason for his passing a judicial order. It is obvious that what the 
Chief Presidency Magistrate meant was that sedition in 1946, under British rule, 
when the Indians were fighting a non-violent war of independence against the 
British, might be dealt with by Magistrate sitting singly rather severely and without 
consideration, as they were paid servants of the British Raj, and that the accused 
would perhaps get better consideration when tried by a jury of their own contrymen 
whose sympathies would naturally be with the independence movement, but that 
such considerations have after 15th August, 1947, when the British quit 
India and India has recovered its independence. Though I am decidedly of 


to discuss it further. i 
These petitions deserve to be, and are, hereby, dismissed. 
V.S. SS Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— Mp. JUSTIGE PANGHAPAKESA AYYAR. 


Public Prosecutor .. Appellant. 
v. < 
Munuswamy and others .. Respondents.* 
Penal Cods (XLV of 1860), section Using criminal te constables i Ting in of breaches 
df bce 1G), seri Using rita Lo bias mocge ahar Moy had seabed fm 
custody—Offence. 


While under our law, a person is entitled to inflict the necessary minimum injuries, even on 
constables and other public officers illegally aresting him, in order to release himself from such unlawful 
custody, he is not gi any right to beat them or pelt stones at them or use criminal force towards 


1. (1946) 1 M.L.J. 237. 
* Cri. Appeal No. 432 of 1949. 24th November, 1949. 
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purpose of such escape, an offence under séction 353, Penal Code, will be tade out’ against such 
. roe Š r s 4 


persons. f i r | ey 
Appeal against the judgment of the Court of the Sub-Divisional Magistrate, 
. Tiruvallur, in Case No. 200 of the Calendar for: 1948. ead 
. The Assistant Public Prosecutor (A. S. Sivakaminathan) for Appellant. 
- Abdul Ghani and S. S. Bharadwaj for Accused. : =e 
‘The Court delivered the following 
Jupoment.—This is an Te by the Madras Government against the acquittal 
of the three respondents by the Sub-Divisional Magistrate, Tiruvallur, and involves 
an important question of law, namely, whether police constables can be subjected 
to criminal force by persons by them for a non-cognisable offence after 
their escape from custody and in reyenge. The facts are briefly these. At about, 
4 P.M. on 21st June, 1948, the three respondents and the mother of respondents. 
.2 and 3 (accused 4 in the lower Court who was discharged, and is not the subject 
of this appeal) were quarrelling with each other and abusing each other in a public 
lace, and were in fact committing an affray falling under section 160, Indian 
l Code. P. Ws. 1 and 2, two constables of Gummidipundi station, within 
whose limits the affray was.taking place, went to the spot with a head-constable 
P.W: 3, and tried to stop the affray in , and warned the ndents not to 
quarrel. The story of P.Ws. 1 to 3 that the Sub-Inspector of Police sent them to 
stop the isnot proved. The respondents paid no heed whatever ta the warn- 
ing of P.Ws. 1:40. 3,but continued quarrelling. ‘Thereupon, P.Ws. 1 to 39 arrested 
the three respondents and the di accused. The respondents escaped 
from custody and also pelted stones.on P.Ws. 1 to 3 after the escape. 4 ee 
Z The learned Publi¢-Prosecutor urges that even if the arrest of the respondents 
was illegal, as an affray is a non-cognisable offence, and even if section 57, Criminal 
Procedure Code, will not apply. to this case, and the respondents were, therefore, 
justified in’ wriggling out of the constables’ grip and running away after inflicting 
some slight injuries iù the process of. escape, and the offence under section 224, 
Indian Penal Code, charged against them must also necessarily fail, the case is 
different with regard: to the offence under section 332, Indian Penal Code after 
the escape’ of the respondents from custody, in ae them. He went 
_ on to say that though an offence under section 3332, ian Penal Code, as 
not stand, in the circumstances of this case, there was an undoubted offence er 
section 353, Indian Penal Code, clearly made out by the evidence on record, since 
the respondents .not only caused some injuries to the constables in the course of 
escaping from their custody, but also threw some stones at them in revenge after 
their escdpe and caused-some contusions and other slight injuries on P.Ws. 1 to g. 
1 agree. ile, under our law, a person is entitled to inflict the necessary minimum. 
injuries, even on constables and other public officers illegally arresting him, in 
order to release himself from such unlawful custody, he is not given any right to 
beat them or pelt stones at them or use criminal force towards them in revenge 
after escaping from their custody. These constables are alleged, by the learned. 
counsel for the respondents, not to have been on duty, at the time when they inter- 
fered in this quarrel and arrested the respondents and got the stone, peltings after 
the escape. It was urged therefore that the offence would be only one under. 
section 352.- But-I agree with the learned Public Prosecutor that constables, are, 
under section 21, of the Madras District Police Act, always on duty when interfering 
in breaches of the public peace like this; withiir their station limits and jurisdiction 
whether in muff or in uniform, as police officers of the Indian union discharging. 
the functions of such officers named in various Acts and Rules. Of cours? if a 
constable is having a private: quarrel-with another man and is beaten in the course 
of that quarrel that will not be use of criminal force in the course of his duty, falling- 
under section 353, Indian Penal Code. So too if a constable is trying to commit 
an offence like theft-and is caused hurt during a scuffle to prevent it. But'a cons- 
table interfering in an affray in order to prevent it, as here, is only discharging 
\ his'dyty as a publie servant though he may not be entitled to arrest the persons 


oe 


` 
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committing an affray as it is à non-cognisable offence. If, as-a result of his warning 
to. persons committing the affray to desist from committing the affray, or even, 
asa result, of his taking them illegally into his custody for persisting in the affray, 
he is subjected to criminal force, as here, by pelting stones, after the po have 
escaped from his custody and there is no need to inflict any criminal orce on him 
for thé purposes of such escape, an offence under section 353, Indian Penal Code, 
will be made out. To hold otherwise will be against’ public interests and will 
subject constables going homewards along the road after their duty at the station 
is over and trying, in public interests, to stop affrays in progress to assaults of, this 
kind and without any effective remedy. 

* I, therefore, set aside the acquittal of the three respondents and convict them 
under section 353, Indian Penal ¢, alone confirming their acquittal of all other 
offences. The learned Public Prosecutor says that a small fine will do. I sentence 
all the respondents to pay a fine of Rs. 5 each, or, in default, to one week’s simple 
imprisonment each, as the circumstances of the case and the ends of justice do. 
not ,demand a heavier sentence. Time till g p.m. on 15th December, 1949, to 
pay the fine. Steps in default only thereafter. 

V. s. Appeal allowed. “Accused sentenced to a fine. 


“ 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. - 
; Present -—Mr. Jorra Maar. 

M. K. Rajagopal Chettiar - u .. Petitioner * 
D. . | a #2 - 
Madras City Tenants’ Protection Act (III of 1922) sections 3 ard G—Swits in ejoctmeat—T enans filing 
petition under seclion Q—Dismissal of suits for sjectumt—Potition wader section 9, if should alse be dismissed. ' 
Reading sections 3 and 9 of the Madras City Tenants’ Protection Act together it is clear that 
the tonant’s right to file a petition under section 9 of the Act accrues on his being served with a notice 
of a suit in ejectment and such a right cannot be taken away by the dismissal of the suit for ejectment. 5 


Where in a suit for ejectment the tenants file petitions under section g (1) of the Act for an ordet, 
Wang oe eae ee GE ada Lan a ice to be fired by the Court, the fact that the 
landlord's suits for ejectment are dismissed cannot affect the right of the tenants to have their petitions 
under section 9 disposed of according to law. ` It cannot be said that these petitions should be merely 
dismissed because no ordera for cjectment had been pamed, The statute gives the tenants a specific 

to di of their petitions under section 9 
quite apart from the manner in which the ejectment raits have terminated. ; 


K. Sriniwasan for Petitioner. - svt 
` S. S. Vijayaraghavachari for Respondent. ` 
The Court delivered the following 


Jopemenr.—The petitioner is a landlord who filed four suits for ejecting four 
tenants from huts built on a piece of vacant land in Washermanpet. The tenants 
pleadtd that they were enti to protection under the City Tenants’ Protection 
Act and within one month of service of notice of the suit, filed petitions under 
section g of the City Tenants’ Protection Act for an order that the landlord be 
directed to sell the land to them for a price to be fixed by the Court in accordance 
with that section. The suits were dismissed as three months notice was not given 


4 d 





#CLR.P. No. 378 of 1948. gth August, 1949. ` 
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under section 11 of the Act upholding the contentions of the tenants that they ‘were 

entitled to protection. At the time the suits were dismissed, the petitions of. the, 
tenants under section 9 were pending. It was contended on behalf of the’ laridlord' 
that these petitions-should have been merely dismissed as no order for ejecimeht 
had in fact been passed. The Registrar of the Small Cause Court has “rightly 
in my opinion repelled this contention and held that notwithstanding the dis- 
sa of the ejectment suits these petitions under section 9 should be enquired 
into and disposed of; but only one revision petition has been filed by the landlord 
against’ one tenant, apparently as a sort of test case. 


The same argument which failed to prevail with the lower Court is advanced 
before me, namely, that on a construction of section 3 of the Act read with section 9, 
a tenant is only entitled to compensation on ejectment and that no decree for eject- 
ment having been passed, the tenants’ petitions under section g do not legally 
arise for determination. According to section 3 every tenant shall on ejectment 


» `- 


T be entitled to be paid as compensation, the value of any building which might 


have been erected by him, etc, Section 9 (1) is as follows : : 


“ Any tenant who is entitled to compensation under section 3 against whom a suit in ejectment 
has been instituted . . sa may within one month wte the sevice om a mona apply 


»'to the Court for an order that the landlord shall be directed to sell the land for a price to be 


-by the Court, etc,” 
Section 9 of the City Tenants’ Protection Act gives no right to a tenant to apply 
to the Court for an order directing the landlord to sell the land to him under the 
provisions of that section until the landlord files a suit in ejectment against him. 
There are two conditions prescribed to entitle a tenant to make such an appli- 
cation: (1) He must be entitled to compensation under section g and (2) a suit 
in ejectment must be filed against him. The contention advanced before me is 
based on section 3 which entitles the tenant to “ compensation on ejectment ”. 
It is argued that until an ejectment decree has been passed no claim to compen- 
sation arises. This construction taken to its logical conclusion read with section g 
would make it impossible for any tenant to make any application at all under 
section 9, unless there has been an ejectment decree against him ; whereas 
section g clearly lays down that a tenant is entitled to file a petition under section 
if he is entitled to compensation and if a suit in ejectment has been institu 
prescribing a period of one month from service of notice of such suit, within 
which these petitions must be filed. The learned advocate for the landlord urges 
that the petitions filed under section 9 should be dismissed with an order that no 
further orders are necessary in view of the dismissal of the ejectment suits. I am 
wholly unable to a and as I read the two sections 3 and g, the tenant’s right to 
file a petition er section 9 accrues on bis being served with notice of a suit in ' 
ejectment nor can that right be taken away by the dismissal of the ejectment suit. 
I am unable to follow the learned advocate’s arguments that with the dismissal 
of the ejectment suit the paries shall be merely restored to the position they 
occupied before the ejectmert suits were filed. The statute gives the tenant a 
specific right under section g (1) and it is incumbent on the Court to dispose of his 
oe under section 9 quite apart from the manner in which the ejectment suits 

ave been terminated. I agree with the view taken by the learned Registrar and 
dismiss this petition with cosis. 
V.S. Petition dismissed. 
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INAMDAR’S SUIT FOR FJECIMENT OF TENANT. 
By Mr. S. RAMASWAMI IYER, Advocate. 


The recent decision of the Privy Council in Lakshmanna v. Venkatasiwarlu! 
would be welcomed by Courts in South India as it resolves a conflict 
-of judicial opinion on the subject of onus of proof in suits by inamdars 
to eject their tenants. The judgment of the Privy Council delivered by 
Sir Madhavan Nair will, for long, be remembered as one of the great contri- 
butions of that tribunal to the literature on our land law. This part of our law 
has always been difficult and obscure because it could not be understood without 
a knowledge of peculiar tenures and their terminology and ‘history. Anybody 
who desires to understand the law of inams cannot do better than turn to the 
‘masterly exposition of it in this judgment. ~ 

The decision was in a case of a minor inam but the question of onus may arise 
in regard to majoras well as minor inams. ‘Though major inam estates will disappear 
along with zamindaris, the decision will still be useful in regard to minor inams 
which lie scattered in large numbers throughout South India. 

It may seem strange that a poinť about onus of proof should have occasioned 
a long controversy and conflict. That it actually did so proves that it is not merely 
‘questions of substantive law and rights of parties but also rules of procedure and 
evidence that are important in litigation and cause difficulties in decision. The 
rules on burden of proof are no doubt intended to regulate the mode of adducing 
evidence. They do not decide the fate of a cause when there is evidence to be 
adduced by both parties in support of their allegations. But they assume great 
importance when evidence is not available or is scanty or inconclusive. Such is the 
case in this class of suits where the nature of an inam grant made more than a 
century or two ago, by: the then ruler or his deputies is in issue. The party 
on whom the onus lies to prove his case on such a matter would often stand to 
Jose it. i 

The difficulty that has resulted in a conflict of decisions has arisen in a plying 
the basic rule as to onus (section 102 of the Indian Evidence Act) and de rule 
regarding the mode of framing issues panak Oda ap rule 1, Civil Procedure ` 
Code)—rules which are simple and commonp to this class of suits. The 
application of these rules ires an answer to the question : what are the facts 
which the plaintiff should -alege and prove in order to show his right to sue the 
defgndant? Is it enough for him merely to allege and i an 


obvious. These facts will not give him a right to immediate possession, He 
will have to allege and prove further the following facts: that the inam grant 
-comprised the Kudivaram interest in the land (i.¢., the right to be in possession 
of the land), that he or bis predecessor in title placed the defendant or the defendant’s 





; 1. (1949) a M.L.J. 500 (P.C.). 
a, 
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predecessor in title in possession of the land under a contract of lease which was 
terminable and was terminated in one of the modes specified by law, ¢.g., efflux 
of time, notice to quit. If the plaintiff is able to prove the above contract of lease 
it is for him to prove his ownership of the Kudivaram interest under 
the t; in fact ik int Gpen 10 the delsnds ak the lower, to deny die diical 
thie, eset In such a case it will be for the defendant to displace the plaintiff’s 
right by proof that he had acquired a right of permanent came These principles 
should not have been in doubt but for the confusion created by the use of ambiguous 
words, ‘landlord,’ ‘tenant,’ and ‘rent’ to refer to two different relationships, 
namely, of lessor and lessee and of Melvaramdar and Kudivaramdar. i 
confusion crept into a judgment of the highest Court, i.s., the Privy Council, 
in Nainapillay’s cass1, where Sir John made the following observation :— 
“ Jt cannot be doubted that when a tenant of lands in India in a suit by his landlord 
to eject him from them, sets up a defence that he has a right of permanent tenancy 
in ie lands, the onus of proving that he has such right is upon the tenant.” The 
proposition is perfectly correct if the word ‘ tenant” is understood in the sense of 
a person let into possession of land by his lessor and holding it under him. It was 


E appien to the facts found in that case which showed that the defendants had 
o 


obtained possession under leases or muchilikas for terms of years. But it is mis- 
leading in a case where the parties are at issue on this very question and the plaintiff’s 
allegation of a relationship of landlord and tenant in the strict sense is denied by the 
defendant who sets up a relationship of landlord and tenant in the sense of Mel-, 


` varamdar and Kudivaramdar. These relationships differ in the respect which 


is most material for the present purpose, namely, landlord’s right to terminate 
the tenancy and eject the tenant. The lessor has this right in the events specified 
the Transfer of Property Act. But a Melvaramdar has no such right; and the 
divaramdar is in the position of a co-owner with a permanent right of occupancy 
and subject to the obligations laid on him by the tenancy law of South India. 
The mere fact of payment of rent by the defendant to the plaintiff would not prove 
the former elationahip because it is also a feature of the latter. To infer on the 
strength of it a lease under which the defendant got possession and then apply 
the presumption of yearly lease is an error which would result in destroying the 
rights of occupancy of a class of people whose possession has been long and 
cannot be traced to any lease at all. This was pointed out in forcible language 
by Subramania Aiyar, J., in a passage which is cited in the judgment of the Privy 
Council under discussion. But that line of reasoning was adopted on the strength 
of the above observation of Sir John Edge in a number of cases in Madras which 
included besides the decision of the High Court set aside by the Privy Council 
in tbe instant case, a decision ofa Full Bench in Brakmayya v. Sundaramma?. 
‘In this case it was held that the defendant’s admission of payment of rent 
to the plaintiff amounted to an admission of the relatiotahip of landlord 
and tenant and, on the analogy of section 106 of the Transfer of Property Act 
the tenancy would be presumed to be from year to year. In other words, a statement 
by the defendant that he is a Kudivaramdar or co-owner, having a permanent 
ight of occupancy and pays rent as such, would amount to an admission that he 


righ 
`- ds-not a Kudivaramdar, but a lessee.and tbat the lease is from year to year. With 


u 


t4 


great respect, one cannot help expressing surprise at a method of interpretation 
-which would make out a statement to mean exactly the opposite of what it says 


~or is intended to say. As against these cases there were others which took the 


correct stand and have now been upheld by the judgment of the Privy Council. 


~ One of them was Lakshmana Reddtar v. Kumara Kotl?, where Venkataramana Rao, 


-J., pointed out that the view of the law applied in the above cases was fanda- 
mentally o to the conception a oa. ri system of tenure which 
recognises Kudivaram and Melvaram interests in land and was based ‘on # mis- 
apprehension of some of the decisions of the Privy Council (6:g., Wainapillay’s case1), 
1 (1 M.L.J. 2 DR. 51 LA. 83: 757 (F.B.). 

#7 Mad. a 
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“In Nainapillai’s cass Sir John Edge made another observation which is also 
open to objection on the ground that it is misleading and too broadly stated. He 
said, “no tenant of fonds in India can obtain any right of permanent 
tenancy by prescription in them against his landlord from whom he holds the 
lands”. At first sight this would ‘appear to be in flat contradiction of the decision 
of the Privy Council in Pandara Sannadhigal v. Vesrama Reddi1, where it was held in 

~a suit by an inamdar to eject his tenants that the latter had acquired a 

occupancy right by prescription. Therefore it is evident that the above proposi- 
tion does not state adequately the conditions which determine its application to 
different sets of facts. The last few words in it, “his landlord from whom be 
holds the lands”, may be interpreted to refer to sorne of the conditions which 
preclude acquisition by prescription, such as the subsistence of a lease under which 
the tenant entered into possession ; but these words cannot be considered to be 
clear or adequate for the purpose. —— 


The difficulty of deciding suits of the kind discussed here does not end with 
-settling the incidence of onus of proof. The method and quantum of proof present 
even greater difficulties. This is only to be expected when the nature of an ancient 

t is in issue and has to be decided in the absence of clear indications in the 

eed of grant and sometimes of the deed itself. The circumstances that existed 
at the time of the grant and the conduct of the parties during a long stretch of 
time have to.be surmised from meagre or.dubious materials. It is, therefore, 
not surprising that Courts sought to simplify their task by the aid of artificial 
presumptions. ' They held in some cases that there was a presumption that the 
grant was only of the Melvaram. They heldin others, especially in the case 
of minor inams, that there was a presumption that the grant included both varams. 
The Privy Council disapproved of this method of decision by holding that there 
was no presumption either way. It is obvious that neither of these presumptions 
can have a general application to thousands of inams granted at different times 
and occasions and ae different conditions. Besides in cases where the inam 
grant did not purport to carve out two distinct interests in the land, it would be 
artificial to interpret it and the conduct of bakes after it in the light of comparatively 
‘modern notions of Melvaram and Kudivaram rights and their legal incidents 
as settled by decisions and statutes during the last fifty or sixty years. Therefore 
the fact that there were tenants on the land at the time of the grant—a fact often 
relied on in decisions for inferrring a grant of Melvaram alone—is not any sure 
indication that they had a Kudivaram right as now understood and the grant could 
not have rised such right. It may be mentioned that Madras Act XXVI 
of 1948, p for he abolition of Zamindari and estates enables a Settlement 
Officer and a Tribunal to presume in the absence of evidence to the contrary that 
an inam village is in aa estate, in other words that the inam grant oomprised only 
the Melvaram, The presumption here is limited only to whole inam and 
the nature of the grant in most of such cases is perhaps now well-known and 
beyond any serious doubt. 

- There is no doubt that cases of this kind have, in the past, presented unusual 
-difficulties to Courts, but they are likely to become rare in future partly because 
most major inams will altogether an oe partly because the ie pi ain 
to the other inams that remain have. clarified by the judgment of Privy 
Council in the recent case. . 





1. (1922) 43 M.LJ. 640: L.R. 49 LA. 286 I.L.R, 45 Mad. 586 (P.a). 


T 


82 THE MADRAS LAW JOURNAL. [1950 


EXERCISE OF SUMMARY JURISDICTION—IN CONTEMPT ` 

ar PROCLEDINGS ` 
sk By 

ae V.G. RAMACHANDRAN, M.A., B.L., ADVOCATE, TIRUKKOYILUR. 

< The condition of contempt law in its summary jurisdiction has always been a 
fascinating subject for study to jurists, judges and lawyers. This extraordi 
jurisdiction by which the Egh Courts of record exercise powers of padishing all 
contempts arising before it or its subordinate courts, ‘ Brevi Manu,’ has 
commented upon from time immemorial. This jurisdiction has an ancient historic 

_origin. This p ative of the Seat of Justice, traces its origin to Royalty, the 
original fountain of Justice and later beginning from the King’s Circuit Court, 
Curia Regis, Aula Regis, etc., to the later courts of King’s Bench, Queen’s 
Bench, Court of Exchequer, Chancery, Common Pleas, etc., and ultimately now 
extending to the Privy Council, which has jurisdiction over all Courts in the 
Dominions of the British Commonwealth. In India’ the powers of the superior 
Courts of England had devolved on the High Courts and Courts of Record of the 

The need for such summary powers had been so excellently stressed as early 
as in the famous unreported Almon’s case. Justice Wilmot’s’ opinion expressed 
therein holds good even to-day. ‘* The power, which the Courts in Westminster 
Hall have of vindicating their own authority is coeval with their first foundation 
and institution ; it is a necessary incident to every Court of Justice whether of record 
or not to fine and imprison for a coniempt to the Court, acted in the face of it 
KAN niet Baas ats The arraignment of the Justice of the Judges is arraigning the 
King’s Justice ; it is an impeachment of his wisdom and goodness in the choice 
of the Judges, and excites in the minds of the people, a general dissatisfaction, and 
indisposes their minds to obey them ; and whenever man’s allegiance to the laws is 
zo fundamentally shaken, it is the most fatal and most dangerous obstruction of 
Justice, and, in my opinion, calls out for a more rapid and immediate redress than 
any other obstruction whatsoever ; not for the sake of the Judges, as private 
individuals but because they are the channels by which the King’s Justice is 
conveyed to the people.” 

Need for Brevi Manu Procedure. 

Oswald? put it “‘ It is now the undoubted right of a Superior Court to commit 
for contempt. The usual criminal process to punish contempts was found to be 
cumbrous and slow and therecore the Courts at an uncertain date assumed jurisdic- 
tion themselves to punish the offence summarily—Brem Manu, so that the cases might 
be fairly heard and.the administration of justice not interfered with. A Court of 
Justice without power to vindicate its own dignity, to enforce obedience to its man- 
date, to protect its officers or to shield those who are entrusted to its care, would be 
an anomoly which could not be permitted to exist in any civilized community?, 

Without such protection Courts would go down in public respect and the main- 
tenance of Law and Order will lie in jeopardy.. Hence moni for contempt has 
been vested with Courts—“ co keep a Blaze of glory. a round them and to deter 
people from attempting to render them contemptible in the eyes of the public.” 3 

In Johnson, In ret, Bowea, L.J., declared “The law has armed the High Courts 
of Justice with power and imposed on it the duty of preventing revi Manu and by 
summary proceedings any attempt to interfere with the administration of Juftice. ” 

Later Lord Russell pronounced in.1900, in Rex v. Grey’ that Courts should not 
shun criticism if it is reasonable and its judgments are contrary to law or public 





. Pages 8, 9. . Rev. Almon, Wilm. i 
3 R: y, dimen, (1785) Wilm. 24 : 97 E.R. Eko ; KA 243 at 270 ; 97 
; R. v. Davisen, (1821) 4 B. ld. gag : 106- _ 4. -(1887) 20 4 A 
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good. But “in this case (R. v. Grey) it is not criticism. I repeat it isa personal 
scurrilous abuse of Judge as a Judge. We have therefore to deal with it as a case 
of contempt and we have to deal with it Brevi Manu. This is not a new fangied 
jurisdiction, it is jurisdiction as old as the common law itself of which it forms 
a part.” s f 

Thus a long catina of cases in England demonstrates that this extra- 
ordinary power of summary jurisdiction is the offshoot of the ancient curia Regis ; 
though some of its features are contrary to some well-known fundamental features 
of criminal jurisprudence, yet on the ground of expediency, this power was justified. 
In actual working it has been very properly exercised. There has rarel been 
an occasion when this power had been arbitrarily exercised by the lake 
This reserve power had been utilised so well by Courts of Justice that it 
always enhanced their prestige. 

Indian Cases. 

It was in the matter of the Amrita Bazar Patrika case! that Mookerji, J., 
had ar opportunity to first discuss the various authorities on the matter of the 
summary jurisdiction in contempt and he opined :— 

‘* The principle deducible from these cases is that punishment is inflicted for 
attacks of this character upon Judges not with a view to protect either the Court from 
a repetition of the attack but with a view to protect the public. ..... . from 
the mischief they will incur if the authority of the Tribunal be undermined to and 
impaired.” The summary power was recognised in the case following the prin- 
ciple in S. N. Banerjes v. Chief Justice of Bengal, ets.* and Legal Remembrancer v. 

otilal Ghose’. 

In French v. French*, Sir William Mac Mohan observed: “A tribunal 
administering laws without authority to protect its proceedings from outrage or 
disturbance presents to the mind the idea of ap Institution which must be impotént, 
dependant and frequently useless.” 


Apart from contempts in face of Court, constructive contempts which occur 
in speeches, writings, private communication to Judges, newspaper comments and 
other similar publications, contempts called as ‘scandalizing the Court >_these 
also have been dealt with by the High Court from time to time. 
There has been a sharp controversy over the summary powers of the High Courts 
in these matters. 


It is argued by some that the summary powers of the High Court are 
archaic, out of date and not in consonance with the general standards of 
judicial principles. The same Judge who is the victim of the ‘ contempt ’ is there- 
by made to act as a prosecutor, a juror and a Judge in his own case. This is an 
illogical relic of antiquity and strikes at the very root of the basic princi les of criminal 
jurisprudence. The absurdity is made worse when superior Counts ve unlimited 
powers to punish such contempts with imprisonments of unlimited duration 
and with fines, of unlimited extents and these are non-appealable. The following 
fundamental maxims are broken : 

1. “ Nemo sibi esse judes vel swig jus decere debet,’ i.c., 
No one ought to be his own judge or the tribunal in his own affairs. 
2. “Nemo potest esse simul actor et judes,” i.c., 
No man can be at once suitor and judge. 
e 3. “ Aliquis non debesi esse judex in propria causa; quia non potest esse judex 
et pars,” i.e., . 
$ A man ought not to bea judge in his own cause, for he cannot be at 
once a judge and a party, i 


1. (1917) I.L.R. 45 Cal. 169 (S.B.). © 3. (1913) ILL.R. 41 CaL 1 S.B.). 
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‘It will be seen that both under the Law of Contempt as in The Contempt 
of-Courts Act and under section 228, Indian Penal Code, where direct contempts 
are dealt with, the Court can deal with contempts arising in the very face of the Court 
and summarily punish the contemners while in the former, ce Superiore Courts of 
record can Hin constructive contempts (in fact any kind of contempt whether 
before the Court or outside it of itself or its subordinate Courts) by the procedure 
* Brevi Manu’. It may be stated here that the objection regarding sn eras 
bility and unlimited duration of conviction or fine have all been remedied by the 
Contempt of Courts Act of India, 


The unlimited powers of a Court in dealing with contempts throughout 
along historical period only shows the immense need for such powers and the 
immense faith reposed by the public in their Courts of Justice. They had 
such a power which even the executive head of the State or any legislative 
officer did not possess. In ancient days the claim of the Judge was based 
on the ground that disobedience to their orders was an insult to the 
King, the fountain-head of Justice. In modern times the claim is urged in 
order to defend the public. The protection claimed is not for the person of the 
Judge but the safety of the public in whose interest, the dignity, decency and decorum 
of courts of Justice should be preserved. 

The best argument for the retention of powers is that it has stood the 
test of time. Humanity has been largely betchited’ by it. By clothing the courts 
with such supreme powers respect for Law and the Majesty of Courts has been 
maintained. High and low, even the King and Heads of State have been taught 
to obey Courts of Law. By such powers of Courts, the executive of the Government | 
was often kept in proper cheek in the interest of the public. The question is, have 
the Courts of Justice abused this power? The answer is an emphatic ‘No’; 
on the other hand this power which is called, the legal thumbscrew, has been 
very judiciously used. 

_ Judges have laid down how and when and in what manner these powers may 
be used. The three Latin maxims quoted above which form the bedrock of crimi- 
nal jurisprudence have been specidlly held not applicable to cases of contempt 
of Court. This y well-established basic principle had been enunciated by 
centuries of tradition and precedents and the common law rules of all civilised 
nations as an exception to the general rule. The reasons for the recognition of 
this exception are quite sound. 

The Answer to the Thres Maxims. 


> The objection that the Judge should not try contempts of his own Court and 
that the procedure should not be summary but should be by way of a regular 
indictment by a Jury and in the normal procedure adumbrated in the Criminal 
Procedure Code—these points were raised in Legal Remembrancer v. Motilal Ghose? 
before a Full Bench consisting of the Hon’ble Jenkins, C.J., Stephens and 
Mukherjee, JJ. They held that no Court or Counsel in this country or in England 
had ever successfully argued since the days of Justice Wilmot’s memorable undeli- 
vered judgment of Rsx v. Almon, in 1765, that the Court against whom the contempt 
was committed should not sit in judgment over the accused. The principles laid 
down in Almon’s case hold good to the present day. Unless the same Judge deals 
with the contempt, the progress of fair trials and due course of Justice will be 
delayed and frustrated. The same Judge can dispose off the matter in, shorter 
time and the accused also cannot evade truth or be encouraged to take false 
defences in such an event. The procedure in being summary is help to 
the public. and the due course of administration of justice. the 
procedure was in the ordinary way, it will tend to be dilatory and effeqtless. 
A prolongation will lead to mere waste of time and the principle behind the speedy 
summary prosecution will be lost sight of in the long winded procedure of the 


' I, Oseald, p. 10; R. v. Devism, (1821) 4 | 2 (1919) LL.R. 41 Cal. 173 (8.B.). 
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ordinary criminal trial, The position that thé prosecution should prove, does not 
arise here since the accused is asked to answer the charge by the Court only by way 
of explanation or extenuating circumstances so as to escape the penalty for contempt. 
The fact of happenings in Court or elsewhere which start the contempt cannot 
be denied. Particularly in the former case it is incapable of being denied as the 
Court itself is a witness to the same. No accused has till noW dared to question the 
veracity of Courts in this matter. To reduce the Court to the position of a private 
prosecutor and asking the Court to figure as prosecution witness in another Court, 
and-subject it to cross-cxamination on facts, is all ever so humiliating to the prestige 
of the Court. For once the Judge is examined as a witness the field is open to 
the Court which examines him to accept his testimony or not. 


This will lead only to the lowering of the prestige and dignity of Courts, 
the very thing that the Law of Contempt wants to protect. Thus the object of the 
Law of Contempt will be lost, if the summary med is abrogated or if the forum 
is changed. A 


Ina later case K. L. Gauba, Inrel, the advocate who was charged with contempt, 
argued his own case before the Chief Justice and contended that the same judge 
could not try contempt proceedings in his own Court. The Full Bench negatived this 
contention. Similar points regarding the forum and the summary procedure was 
argued by Pandit Motilal Nehru in the Search Light case*, in the Patna High Court, 
but with the same result. The catina of cases where such powers of inherent 
jurisdiction and summary procedure were recognised in the Indian High Courts? 
only prove how these principles laid down in Rex v. Almon were strictly followed. 


However one point in the above arguments is capable of solution. 
While in the subordinate Courts acting under section 228, Indian Penal Code, 
only the same Judge should act, in the High Courts which are composed of 
a number. of Judges, the point worthy of consideration is whether the contempt 
before one Judge may not be posted before another Judge for hearing. 
Of course no question of the examination of the Judge arises. Only the other 
Judge hears the arguments on affidavits, proceeding on the basis that the facts 
mentioned in the charge are substantially correct as facts. But this may not be 
possible where in some cases the entire Court composed of all the Judges are 
maligned. f 


In Tushar Kanti Ghosh, In ret, Sir Manmathanath Mukherjee, J., held that the 
case of scandalization of Judges which amount to general contempts upon Judges 
without reference to any particular case should not be tried in the summary way 
and that all the decided cases till then had not given such powers to Courts. But 
the other four judges of the Full Bench did not adopt this view and stated that 
= summary mode was prescribed and is necessary in all cases before the High 

urts. 
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Linit Prescribed. 6 

| But as already mentioned these s powers are not to be exercised ` 

arbitrarily. There are limits to the same. ese are the ‘ Brakes’ which Judges.. 


must apply to themselves lest they be tempted to abuse their inherent, extraordinary ` 
and limitless powers. | ; 


The memorable words of Sir George Jesel, M.R., in Clements, Republic of 
Costa Rica, In rel, are worth quoting here : “It seems to me that this jurisdiction 
of committal for contempt, being practically arbitrary and unlimited, should be: 

; most jealously and carefully wa ched and exercised, if I may say so, with the great-- 
est reluctance andthe greatest anxiety on the part of Judges, to see whether there- 
is no other mode which is not open to the objection of arbitrariness and which can 
be brought to bear upon the subject. I say that a Judge should be most careful 
to see that the cause cannot be fairly prosecuted to a hearing unless this extreme- 
mede of dealing with persons brought before him on accusations of contempt 
should be adopted, I have myself had many occasions to consider this jurisdiction, 
and I have always thought that, necessary though it be, it is necessary only in 
the sense in which extreme measures are sometimes necessary to preserve men’s 
rights, that is, if no other pertinent remedy can be discovered after consideration 
to be the true measure of the exercise of the jurisdiction.” 


. _ Hence on the above reasoning unless there is pressing necessity for immediate- 
and prompt punishment, the akasa may as well be directed to face the ordinary 

Tribunals of the country. The summary mode should not be exercised unless 

there is absolute necessity for doing sot. In Hunt v. Clark?, it was held, “ The 

question is not whether technically a contempt was committed but whether it is. 
of such a nature as to justify and require the Court to interfere.” 


"Summary Power not to be exercised when the Offence is Trivial or Technical. 


In Legal Remembrancer v. Motilal Ghoss*, already referred to, Jenkins, C. J., 

ing the summary jurisdiction stated : 

“It is not enough that there should be a technical contempt of Court, it must 
be shown that the publication would substantially interfere with the due adminis- 
tration of justice. There is good reason for this. What is charged is a criminal 
offence and the trial is not with those safeguards, that the ordinary procedure for 
the trial of a criminal offence requires, by way of summary proceeding, It is 
therefore no matter for surprise that the cases are full of warnings that this arbi = 
unlimited and uncontrolled’ power should be exercised with the greatest caution.” 


The Court will not therefore exercise this special power of committal if the 
offence is of slight or trifling nature and unless it is likely to cause substantial 
Prejudice to the parties in an action. Even in the case of comments in a news- 
paper of a pending action, when it is not malevolent or libellous or likely to interfero- 
with the due course of justice, the complainant cannot succeed on the mere tech- 
nical contempt. The comment*must be calculated and intended to prejudice - 
sala and so éxcept in extreme cases motions for committal should not bé- 

es. 


In the case Macleod v. St. Axbyn*, Lord Moris put it pithily describ- 
ing contempt as “a weapon to be used sparingly and always with 





1.° In re Claments of Costa Rice v. ` g. (1889) 58 LJ. QB. 490 (Per Cotton, ` 
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erence to the interests of the administration of Justice”. Jessel, M. R., in Plating 

. v. Farquharson, commented that these committals will “lead to a great waste 
of time and costs. Unless the Court is satisfied that the publication is a contempt 
which interferes with the course of Justice, the Court ought not to interfere. 
In the same case, James, L.J., went to the length of saying that “‘it is idle and extrava- 
gant and a thing to be strongly discouraged ” particularly when itisa case of 
technical and trifling contempt.. Headded “I think these motions are a contempt 
of Court in themselves because they tend to waste the public time.” 


In King v. Dolan? the Lord Chief Justice laid down that “the mere fact 
that the speech in question constituted a contempt would not warrant exercise 
of summary powers. The question must be asked—Is the contempt of so serious 
a nature as in the circumstances disclosed to call for the exercise of the very 
and summary jurisdiction vested in the Court?” His Lordship further com- 
mented with reference to the case in question. “There is nothing more calculated 
to defeat the ostensible object of the motion than the motion itself. What does 
it all amount to? A possibility upon possibility, a remote contingency. We 
must look to the realities of things.” 


In Hunt v. Clarke?, Cotton, L.J., rightly obserevd “ I express my opinion 
that if a thing is done wilfully which really will prejudice the parties to the cause 
before it comes on, I should not hestitate to commit to prison any one who so 
offended but of course the jurisdiction has only to be exercised in extreme cases. . .” 
So also Lindley, L.J., said in Seaward v. Paterson‘, “ that the Court ought to be very 
charry in committing people for contempt particularly in cases of fanciful con- 
tempts.” 


From a careful perusal of all the authorities one thing is clear. That is, not 
one single pronouncement can be found which repudiates the principle that the 
High Courts should possess and exercise the summary powers in matters of contempt. 
The only caution suggested is that such powers should be used sparingly and only 
in case of Substantial danger to the due administration of public justice. 


General Contempt. 


The question was raised by Sir Tej Bahadur Sapru in dn Advocate of Allaha- 
bad, In re® that while the Indian High Courts possessed the powers of the Courts 
of Record of England under Acts and Letters Patent such summary powers had 
never been exercised either in England or in India in what is called ‘ General 
Contempt’, i.e., scandalizing a particular Judge by making general reflections 
against bim without reference to any case pending before him. Sir Tej Bahadur 
relied on The Bahama Islands cass* and Mc v. St. Aubyn”. But they were not 
accepted by the Division Bench who held that even a general reflection upon a 
Judge amounting to contempt is punishable even though it does not refer to any 
parat case. In another case, Tushar Kanti Ghosh, In re? a Bench of 5 Judges 

eard Sir Tej Bahadur for the contemner on the same point and all except Mukherjee, 
J., disagreed with Sir Tej’s view. Only Mukherjee, J., opined t a general 
reflection on a Judge is no contempt and the summary process should not be resorted 
to often and that they should not extend the bounds to a new class of contempt 
relying on the dictum of Lord Morris in Me Leod v. St. Aubyn”. Sir Tej’s view is 
worthy indeed of consideration. Lord Morris had stated : 


“Ttisa eg ag pens and should be used only from a sense of duty and 
under “pressure of public necessity.” Lord Morris went further and said: “ Gom- 
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mittals for contempt of Court by scandalizing the Court had become obsolete in 
this country.” ; 

~ -But this was not correct. For later on there was a conviction by summary 
process for contempt, in Rex v. Grey! and Rex v. Editor of Statesman®. In India a. 
number of cases followed these principles.? 


„In Legal Remembrancer v. Matilal Ghose‘, Jenkins, J., said: “The responsi 
-bilities of a judicial Tribunal is always great ...... I ask in the interests 
of the judicial officers worki in Muffasil Courts of this Presidency that the 
weight of the responsibility should not be increased however unwittingly 
comments on the cases before them or on themselves in connection wi 
those kanga ggah Ka = in Moti Lal Ghoss,-In re® opined: ““ The 

on of this power (of committals for contempt by summary process 
by a judicial Tribunal (however cautiously and sparingly it may have to be oe 
cised) is also not ‘irreconcilable to clear legal principle’, nd controversy... 
This is essential to the preservation of order in judici proceedings, to the 
maintenance of the authority of the Court and to the enforcement of its judgments; 
it 18 a necessary incident and attribute of a superior Court without which it could 
no more exist than without a Judge.” : 


But Courts in using this power sparingly should make itself sure whether 
such a procedure had ever been adopted in a similar prior case ; and should also 
feel that no other efficient remedy is really available. If any other procedure 
than the summary procedure will meet the needs of the case, the Court must 
unhesitatingly resort to it. 


The oe tear that contemners should be tried in the regular Courts in a detailed 
way with all the detailed process of a criminal trial demanding all the rights of an 
Dagan Ka het che sam 7 aT: the accused do not have a fair 
hearing—these are erroneous in principle so far as the special position of the Law 
of Contempt. This objection is more fancied than real. It is answered well by 
Woodroffe, J., in Moti Lal Ghose, In re® at 200. ‘‘It is not the fact that the civil 


‘proceedings are slack and criminal proceedings are strict.” 


The standard of proof in regular criminal trials and in trials of contempt 
Brevi Manu is the same. The proof in both must be as per section 3, Evidence 
Act. Whether the case is civil or criminal a fact is only proved or disproved if it 
comes within the terms of that section. Further, contempts are punished in public 
interests. The service of this cause is more important than the technical desire 
to have a more elaborate procedure. The Brevi Manu procedure produces swift 
results and upholds the dignity of the fountain of Justice. The Judge, if he 
were dragged into an elaborate ritual of trial, will lose all that dignity. Kent,-C.J., 
Yates v. Lansing’ said: ‘‘ Whenever we subject the established Courts of the 
land to the degradation of a private prosecution we subdue their importance and, 
destroy their authority. Instead of bei venerable before the public they 
become contemptible and thereby embolden the licentious to trample upan 

ing sacred in society and to overthrow the institutions which have 
hitherto, been deemed the guardians of Civil Liberty.” 


Blackstone in his commentaries (vii, iv, 286) stated “Law without a compe- 
tent authority to secure their administration from disobedience and contempt 
would be vain and nugatory. A power therefore in Supreme Courts of Justice to 
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Suppress such contempts by an immediate attachment of the offender, results from 
the first principles of judicial establishments and must be an inseparable attendant 
upon every superior Tribunal.” ~- 


Field, J., in Bx parte Robinson! expressed the same view: “The power to 
commit for contempt is inherent in all Courts. Its existence is essential to the 
tion of order in judicial proceeding and to the enforcements of the 
Judgments and orders and writs of Courts and consequently to the due adminis- 
tration of Justice.” 


The above citations do emphasise and will convince the strongest opponent 
Of summary powers that these powers are necessary not only for the smooth running 
of the due course of justice but also for the very existence and functioning of Courts 


of Law. Law is meant and made for man and not man for Law. This Law must . 


be for the well-being of Society and for the welfare of the public. If the latter is 
secured by a particular system of Law tested by time and long usage, that 
should be maintained. The wisdom of the ages expressed though the 
authoritative pronouncements of so many trials all indicate the need for the 
summary process. When we have summary ure both m civil and criminal 
work in other matters, when the Crimi Procedure Code provides various 
machinery for various kinds of offences and when our Courts of Small . 
Causes are clothed with summary powers—all this show to us that the 
ure: is to be modulated to the needs of particular kinds of actions. 
y then this meaningless opposition to the summary mode in Contem 

cases? The defects of the summary mode, if any, has been cured by the 
Contempt of Courts Act of XII 1937) by which an upper limit of six months and 
Rs. 2,000, are fixed as maximum imprisonment and fine. Further in Jeevan Lal 
Guba v. The Chief Justice, the Privy Council had decided that the Privy Council 
had rights to hear appeals from the High Courts in cases of contempts. Now the 
Fed Count or Indes has dered these powers If in England now the Law 
is not in use it is not that it does not exist but that the growth of the civic sense 
and democratic responsibilities had prevented such occurrences. The Press as well 
as the public of India cannot be said to have reached such a standard of civic 
sense responsibility. A perusal of some of the leading cases would show the 
variety of ways in which the Press in India from the earliest times till to-day 
offended the Law of contempt. The persons arraigned as contemners 
are leading publicists and newspaper editors of sufficiently good erudition. 
Newspapers of standing and wide circulation commit such offences. Then where 
is the case for abolition of the summary method? If the latter is abolished there 
is a distinct and possible danger to the administration of Justice. Any slackening 
of the Law will be disastrous. ‘The, tendency of modern legislation in ousting the 
jurisdiction of Courts in many matters which are sought to be by the Execu- 
tive, leave the Courts powerless in many a sphere. Public confidence in them will 
be further jeopardised if this summary power of dealing with contempts is taken 
away from them. Our Courts of Justice stood the test of time and have demons- 
trably shown that they know how to use these summary powers in a judicious 
way. They have never abused this power. With the growth of National Freedom, 
several forces are gathering, clamouring for varied rights and freedoms. In their 
enthusiasm for alleged rights the public are prone to forget their duties. Mankind 
itself is in a nebulous state of unrest now. It is therefore all the more important 
that our Courts of Justice should be strong, dignified and possessed of all powers 
to enforce all rights, Law and Order and command all legal duties from the public. 


Fair Criticism. 


- But the foregoing does not mean that our Judges—should be ‘touch 
me nots’ and that no criticism should be made of them. Mankind has 
given so much power to Courts. No one till now had dared to question 
DO a a a L 
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decisions of our Courts. Some may seem to grudge these powers to Courts. 
For they curtail their alleged freedom to be irresponsible. No doubt the public 
and the Press must be given full liberty of expression of opinion against conducts 
and decisions of Judges. “ Justice is not a cloistered virtue. She must be 
allowed to suffer the scrutiny of the respectful, even though outspoken comments 
of the ordinary man.” Fair criticism is not contempt when couched in 
proper language and is intended to help the public particularly when a case 
18 over. Soon after a trial the Judge must not feel touchy in being handed over. 
to criticism?. The criticism must be a reasoning or a discussion with a view to 
elucidate the truth. Vituperation, invectives, against judges or parties only 
interfere with due course of justice. In Andre Paul Terence Ambard v. 
The Att.-Genl. of Trinidad and Tobago? it was observed pithily: “ I desire to 
add that while I do not underrate in the least degree the importance of the 
` liberty of the Press, I cannot hold it expedient that any class of community 
should be privileged to attack the Courts so as to interfere with the rights of 
litigants or to embarrass the administration of justice... .. But the liberty of 
the Press must not be confounded with licence or abuse of that liberty and 
though it may be true that where the liberty of the Press and the freedom of public 

comments end, there y begins: it is at least equally true that where 
, Vituperation begins there the liberty of the Press ends”. In Moti Lal Ghose and 
others, In re? the same Judge held that in matters of criticism the power of the 
Press is no sae than the power of every citizen of the State. The Majesty of 
Law and its Judges is ever so important and adjunct, nay the very foundation of 
any highly developed State. It is stated that a country can afford to lose 
confidence in its parliament, in its executive and even in its King, but that it will 
be an evil day for its people to lose confidence in its Judiciary. The summary 
power in contempts is therefore a very little price we should gladly pay for the 
continued existence and public service of our judicial institutions‘. 





1. In re Narasinha Chiniaman Kelker, (1908) A.C. gan: A.1.R. 1996 P.C. 141. 
33 Bom. 240. 8. (1917) I.L.R. 45 Cal. 169 (S.B.). 

2. Andre Paul Terence Ambard y-Attorney-General 4. is an extract the author’s 
of Trinidad and Tobago, 71 M.L.J. 665: 1936 contemplated book on the Law of Contempts. 
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SUMMARY OF ENGLISH CASES, 


Re DAvIDsoNn, (1949) 2 All E.R. 551 (Ch. D). 


Will—Consiruction— Grandchildren”’—Whan applicable to persons not really 
grandchildren but described as such by testatrix. ` 

The true rule is to determine by the and context of cach will, including 
the consideration of the whole instrument any evidence properly admissible, 
the meaning of the expressions contained in it and the persons who are entitled 
to share in the benefits thereby conferred. _.- | 

Where the testatrix deliberately chose to describe named persons as her “grand- 
children ” such persons cannot be excluded from the. category of “. dren” 
though they were not really her grandchildren but children of the son of her husband 
by a former marriage to her deceased sister. A | j Sa 


) i E 5. 


INDUSTRIES AND GENERAL MORTGAGE Co. o. Lews, (1949) 2 AILE.R. 573 
(K. B. D.). i ; 

Bribe—Corrupt motive: if essential—Secret commission—If bribe—Right of principal 
to recover damages from the other party to contract. - 

For the purposes of civil law, a bribe means the payment of a secret commission 
which only means (1) that the making the payment makes it to the agent 
ofthe othe: pee qitiewhon he is dealing: (ii) that he makes it to that person 
knowing that that person is acting as the agent of the other person with whom he 
is dealing ; and (iti) that he fails to disclose to the other person with whom he is 
dealing he has made that payment to the person: whom he knows to: be the 
other person’s agent. Those three are the only elements necessary to constitute 
the payment of a secret commission or bribe for civil purposes. Proof of t- 
ness or corrupt motive is unnecessary in a civil action. For the purposes of a civil 
action, where you have two parties to a contract introduted by an t of one 
of them, once it is established that one of the parties to a contract a secret 
payment to the n whom he knows to be the agent of the other, the law will 

e against hii that he has acted corruptly, that the agent has been influenced 

the payment to the detriment of his popel kod that the principal has suffered 
damage to at least the amount of the bribe. The principal is entitled to recover 
damages from the other party. WE oe ake TEn 


Joun Ler & Son v. Ramway EXEGUTIVE, (1949) 2 All E.R. 581 (C.A)... 

Indemnity—Railway warshouse—Tenant’s ppg A against loss “ which but for the 
tenancy tvould not have arisen” —Loss by fire caused shark from exgine—indertaty &f 
' A railway warehouse was let to a tenant whose tenancy agreement provided 
“ The'tenant shall be responsible for and indemnify the company and their servants 
ian cea oct a Peame a Nabil Eor porsanal ajung loss ar damage to 
and any other loss however caused or incurred 7 but for the tenancy hereby created 
or anything done pursuant to the provisions hereof would not have arisen.” 


Held, the indemnity was confined to liabilities which arose by reason of the 
i of landlord/and tenant and the tenant cannot be called on to release 
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or indemnify, the Railway from liability for damages caused by fire (due to spark 
from engine) to goods stored in warehouse, where the fire was due to negligence 
of the railw railway. | 


~ NELSON AND Co, v. RoLrg, (1949) 2 AILE.R. 584 (C.A). 


Ag ency—Agreemsnt to pay commission on introfuction of person “ able, ready and willing 
pe sa ont pe PA A Des an option to another before ent introducing 
gik T A pan E 

Where there is a contract to pay commision toan estate t on introducing 
a person “ able, sat Sees willing to purchase ” the sr E ere isno necessity 
to. imply a term : the agent p to forefeit the right to commission 
simply ‘becasuse before the introduction the owner had ‘entered into an arrange- 
ment with a third person: which made him feel himself morally bound to'sel to 
that third person. The ete ear eve entitled to his. commission. . .. 


jak aan (A BANKRUPT), (1949) I 1 AILE.R. 605 (Ch. D.). 


Leaie—Covenant that tenani and successors in title were not tò assign without consent— 
If binding on trusies in bankrupicy of tenant. 
— In a lease there was a covenant by the “-tenant” (which was to include his 
successors in title) not to assign or underlet or part with the possession of the demis- 
ed premises or any a thereof without the written consent of the landlord”. On 
the bankruptcy tenant, the trustee in ‘bankruptcy even though he obtains 
the property by operation ‘of law is a sucsessor in ti a debian (tenani end 
the trustee'is bound ‘by the’ terms af the covenant. 


n Lown Leo. v. NEWMAN, (1949) 2-All E.R.. 783 (KBD). 
to pay commission “ in the event of business resulting ” —Prospec- 

Payee eed IN aa ie Rae RN a mana, 
—No Tight to commission. , 

Where the contract was ‘nat the ‘agents were to be entitled to commission on 
the scale recognised by the professional institutions in the event of business pulang 

their efforts there must be a binding contract entered into by the p 
pas te introduced .by ‘the agent to. entitle him ,to the commission. P Where 


the person introduced agrees:to buy subject to his being able to arrange a mortgage, 
there is no binding contract and the agent is not entitled to commission. i 


PARIS v. STEPNEY Borovan Counc, (1949) 2 AU E.R. 843 (C.A). 


Master and Seroant-—Garagefter— Injury to eya from fying piace of matal from hammering 
a boli—Miaster if liable: - 
. , A workman- was employed in the ee s as fitter and part of his 
duty was to attend to the maintenance and kami motor vehicles. For removing 
a bolt which was rusty he used a hammer. A piece of metal blew off the bolt 
and injured his-only good eye (the other ally already useless on account of cat&ract.) 
The result was the. workman became ‘blind. In an action for the injury, 


' Hald, there was: nò unusual danger to which the workman was exposed, He 
a a ag ag ie say oe a a ae 
in the ‘The employer was er no duty to provide’ goggles to this di 
cular employee because if an accident’ did happen the consequences would be 
a cae rg aa a a rather than to another, 


rhe atid 
een dope. DSSL at ses ` Eug a A re ae ay 


1, tak uabpad raw jobbhaL. ab 


STONE v. BOLTON AND OTHERS, (1949) 2 All E.R. 851 (C.A.). 
i: Negligence—Ball hit in cricket match injuring person using adjoining highway—Liabilsty 
of occupiers of the ground. as, ig eoum TS l 
_: The hitting of a cricket ball striking on, isolated occasions a person on the 
adjoining. highway cannot properly be brought under the head of nuisance on-a 
highway, and the members of the ker dab cannot be made liable under that 


~. Pa Singleton and Jenkins, L.JJ. (Somerwell, Ly. diisentisnte) —The occupiers 
of the grounds (the cricket club) using it as they id for the purpose of playing 
cricket matches ised by them were under some duty to prevent balls being 
hit out of the ground to the danger of persons onthe adjoining highway so far 
as there-was at reasonably; foreseeable risk of this happening and the person 
injured is entitled to succeed’ on the claim in negligence... 

(1949) 1 All E.R. 297, reversed. 
- a ' Á “yo eae aa matah ' = 
"O INLAND REVENUÈ COMUS oNERS 0. Coax Russe, & Ço., Lro., (1949) 2 All 
E.R. 889 (K.B.D.). ` A T : | mee 

Excess Profits Tax—Computation of profits—Stock-in-trade—Valuation—If to be at 
cost or market valus. 


_ In the absence of a statutory modification where the evidence showed that 
according, to principles of, commercial accountancy each item of stock was to be 
valued at cost or market price, whichever was lower, in computing profits, the 
same method can be adopted in computing..profits for purposes of income-tax 
and. excess profits tax.. What is the value of stock-in-trade at a particular time 
is. clearly a question of fact... . . Wan ' ' 


Turner v. ARDING & Hoesms, LTD., (1949) 2 All E.R. gtr (K-BD.). i 

Tori—Negligence—Slippery substancs on floor of shop—Injury to customsr—Liability. 
_ The plaintiff, who, had been shopping in a store and passing between two 
counters slipped on a piece of vegetable matter and fell heavily. In an action 
for damages for the injury, ee = 

Held, the duty of shopkeepers in. this class of cases is to use reasonable care 
to see that the shop floor, on which people are invited, is kept reasonably safe, 
and if an unusual danger is present which the injured person is unaware, apd 
the danger is one which would not be expected an ought not to be present, the 
onus of proof is on the defendants to explain how it was that the accident happened. 
When no explanation is given by the defendants as to how. the slippery substance 
got on the floor and how it was such a thing could happen. at the time, (slack hours) 
when it did happen, the injured person is entitled to damages. | 


Re Turner, (1949) 2 All E.R. 935 (Ch.D.). 

' Will—Bequsst to eleven named persons with specific gift of a gold wrist watch to ons 
of them—Construction—Testator leaving will in solemn form—Will to be read as leading 
to testacy and not intestacy. ` i , | 

. The testator. made his will on, a, rinted form and said “ I gi ano benak 
unto” and, then followed a list of eleven named, nephews and nieces includin 
C. After a blank space: the will continued.“ My wrist watch to go to.C,’ 

Held, the bequest of the gold wrist watch: was an after-thought, and , is 
clearly a specific and separate: bequest. It is reasonably clear that the testator 
Sarena to give all the.named persons the whole of his estate, and in the absence 
of words of severance, they take as joint tenants. i aer WA 
< “When ‘a testator, has'erecuted a will in solemn form it must be 
that-he did not intend to die intestate. “The will must be-read as ‘to lead toa 
testacy and not intestacy, > 0 a, a G EEE nd 

a NGA E pgs TENG CE ETA OS EE D A e g PERA E E E E igs 


oe SEN 
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Laxe v. Busey, (1949) 2 All.E.R. 964 (K:B.D.). ” 

Solicitor—Sams solicitor acting for vendor and vendee—Failure to inform vendes that 
weeny ee Dek Akbar lien eaten Neah Eee» fe an 

Where a purchaser had retained vendors’ solicitor who was. aware that 
“no plans been’ approved by whe local authority” but did not inform the 

of the same; the solicitor is liable in damages for negligence. The duty 

which a solicitor owes to his client arises ex contracty and the purchaser is entitled 
to recover such ate a aa aa aaa 
reasonably foresceable as liable to result from the breach. 


AT Waiki e ANTOINA, (1949) 2 All E.R. pe KBD). 
'  Income-tax—Employer deducting incoms-iax from wages Wan a angi 
bag in a safe—Loss of bag kafi Ajaa “Liability of the employer if oases. ‘ 
Where an employer deducted wages the income-tax and kept it in a 
separate bag in a safe but it was stolen and not recovered, the employer is liable 
for the payment of the,tax to the Collector. The money deducted and placed 
in the bag remained,the property of the employer when stolen and at her risk. . 


Regs’ Writ Trusts, Re, Coso) 2 2 ATLE.R. 100g (C.A). 

Will—Bequsst “to sey Weh koneng dha aad 

Ni ah. ngedan kanhi utely they well knowing my wishes 

the same‘and direct them to permit my brother L. J. R., to have and 

receive the rents and profits of my pre at F” sy mo 

Held, on a proper construction ‘the will gave the trustees an estate on trust 
and not a conditional gift. Oral evidence to show that the testator informed the 
trustees that he intended the trustees to take beneficial interests is not admissible 
as it will be in conflict with the terms of the will on its true construction. 


DoLLAR v. WINSTON AND -ANOTHER, (1g49)'2 AI E.R. 1088 (Ch.D.). 

Lease—Covenant tenant not to assign premises withowt first obtaining written consent 
piste eee conssnt to prevent creation of statutory tenancy—-Reasonableness. 

A tenant who had covenanted inter alia not to assign the premises without first 
ob written consent of the landlord was refused such permission on the ground 

EAB Da Tease kag nag oi seeks alen ©) nin clone eect a ences 


tha 
would in all probability result in the creation of a statutory But the tenant 
assigned ay gs ent out of occupation of the premises. "The landlord clanmed 


possession. 
Held, the refusal af consent was not Mareescaable and therefore the landlord 


was entitled to possession. 


SAUNDERS V. Prramer, (1949) 2 AUER. 1097 (GA). y 

PTEE aan EA E kingan DA fe E i E 
with the crop of fruits— A bapae pina Barnes saba aa sts apake ka ae 

It is a well settl Pt pei x that outla e purchase of an income bearing 
gamel is in the nature of capital outlay, an no part of the capital so laid out van’ 
for icome tas porpoers, be set off aa erprnditure aginst income accruing from 
the amet in question. This ciple ho. good even in the case of a wasting 
assets such as a‘coal mine, Cate A ae ds ngka ae Kg 
consumption of the capital asset itself. A fortiori does it apply in the 
cpa amor meh en an char ft rees weh wale to Pande dical neplacegaenn 
of casualities among the trees and the usual attention in the form 
spraying, manuring and 10 on, constitute what may be described as a permanent 
E EE Cherries are fructus natursles and sot fructus industriales and where 
an assessec; has an orchard with the crop: of cherries on it he cannot 
claim to deduct the value of the cherries{from the assessable, ts of his fruit 
growing and fruit selling business for purposes of income-tax ax excess profits tax, 
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LOCAL SITUATION OF INCORPOREAL PROPERTY 
i BY g l x 
~ S. VENKATARAMAN. - 


The local situation of incorporeal pro assumes importance in law for,. 
several differing purposes. In the case of debts, for instance, the decision of the 
question of jurisdiction, the liability to pay death duties, the grant of probate and 
letters of administration would mainly a upon the locality-of the debt. The. 
distinction between movable and immovable pro is one. which, strictly speak- 
ing, is appropriate and applicable’ to material objects only. Yet the distinction 
has been carried over by law to the case of rights as well. ‘Thus rights are regarded 
in law as having a local situation and as being either movable or permanently 
fixed in a definite place. This concept is traceable to the identification of rights. 
of ownership with the material objects thereof. Lands, goods, stocks, easements, 
debts are all equally property, and since some of them have admittedly a- local 
situs, law has, as it were, loosely, attributed. that quality to all of them. This 
feature is found not merely in English law but in other systems of law as well.* 


A right is regarded as movable or immovable if its subject-matter possesses 
that icular quality. In that way, all rights over immovable property are 
eta. immovables and all rights over movable property are regarded as 
movables. Even*rights which have no material objects, like patents, copyright, 
goodwill, etc., are treated as bona mobilia. The reason is the class of movable property 
is residuary and all that could not be regarded as immovable are classified as movable. 
To attribute, however, a local situation in respect of a right which has no material 
object seems metaphysical and incongruous. In Smelting Company of Australia v. 
Commissioners of Inland Revenus?, this feeling finds expression. Lopes, L.J., remarked : 
“I do not see how a share in a patent or a licence to use a patent, which is not a 
visible or ible thing can be said to be locally situate anywhere.” Lord Esher 
also doubts whether incorporeal onal’ Topan could be said to 
be situate anywhere. He observed : ““ But the pro ere in. question cannot 
be toyched, or seen or placed anywhere. It is incapable of being brought within 
the fair and true meaning of the words ‘ locally situate’ or of being said to exist 
in any locality”. These remarks were distinguished by Vaughan ii LJ: 
in a later case as at any rate not-having force in regard to-intangible-rights annexed 





L Baudry, Lacantinere Des Biens, section 2. (1897) 1 Q.B. 175 (C.A). 
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to realty or to anything which itself has a local situation. Thus in Muller & 
Company's Margarine, Lid. v. Commissioners of Inland Revenue}, the learned Lord Justice 
said: “The observations which were there (ier, in the Smelting Compary case?) 
made as to the impossibility of a thing which was not physical and tangible havi 

a local situation were no doubt very appropriate with reference to the case ser 
which the Court were there dealing ; but there is nothing in those observations 
which leads me to suppose that in any case in which you find an intangible right 
annexed to realty, or to anything else which itself has a local situation, the right 
annexed may not have the same local situation as the thing to which it is ag 
When the case went on appeal to the House of Lords, the remarks of Lord Esher 
and Lopes, L.J.;;in-the Smelting | cass’ that -incorporeal personal. property 
could not be sajd to be situate anywhere were explained by Lord Lindley as “ of 
course, true, physically speaking, but not, I think, in contemplation of law ”, see 
The Commissioners of Inland Révenils w. Muller & Company's Margarins, Limitsd®.- It is 
thus now settled that however i nk it would be to attribute a local situation 
to intangible rights and however difficult the task might be, such rights have in the 
contemplation: of law at-any-rate a situs and it makes no difference whether it is an 
in ible right annexed to realty or is merely personal. The assumption made 
by law is that all‘propérty/which' exists ‘must. exist somewhere. “This. assumption 
is prominent both in revenue law as well as in private international law. The 
principle was thus stated by Lord Lindley in the above case : “ The legal concep- 
tion of property appears to me to involve the legal conception of existence some- 
where. Incorpo property hasmo'eristence in nature and has physically i 
no locality atall....... But to talk of property as existing nowhere 1s to use 
language which:to me is unintelligible ”. ror. a 


m. The leading principle as to the local situation of rights:is that they are situated. 
where they are enjoyed, The Commissioners of Inland Revenue v. Muller @ Company’ s 
Margarine, Limited®. ‘Thus, ‘for instance, the goodwill of a business has its situs 
in‘ the place where the business:is carried.on, tbid. “In regard to the shares of a 
joint stock company their situation was held to be the place where they can be 
effectively dealt with. ‘The-test of local situation is supplied by the question where 
oould:the shares be effectively déalt with, Brassard v. Smith‘... In Danubian Sugas. 
Factoriés v.' Inland Revenue Comomissioners*; with reference to the situs of the benefit. 
tb arise out‘of’a contract;! Stirling, LJ., said : “It is a mere personal right and it 
does not appear: to'me'that it is so ‘attached to land as to give it a | situation 
and thus bring it within “the decision in ‘Muller & Companys Margarine, Limited: 
v. Inland Repenus Commissioners’. This remark however loses its force in view of 
Lord Lindley’s exposition on ‘appeal from the latter case of the true principle and 
the test formulated By hin therein to determine the situs of rights. MP. 

_ Of all kinds of intangible property, tHe ‘case of debts, iri specfal, has come up- 
before the courts frequently and from fairly early times in regard to the determination, 
of their local situation. The test by which the locality of a debt is ordinarily’ 
deterinizied is the place of residenct ‘of the'debtor. In Aitornsy-General v: Bouwens®, 
Lord. Abinger, C.B., observed: “ As to the locality of many descriptions‘of effects,’ 
Household and movable goods, for instance, there never could’ be any ‘dispute ; 
but to ,prevent cones Jere san bene different ordinaries with respect 
to choses in action ‘and titles to property, it was established as law, that’ judgment 
debts ‘were assets for the purposes of jurisdiction where the judgment is recorded ; 
leases where the land lies ; By pare) debts where the instrument hap ‘tO be; 
and simple contract debts where the debtor resides at the ‘time of the testator’s! 
death”. | Accordingly in Earl of Tyrone y., Marquis of Waterford? and Guthrie v.: 


r | b 
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“Walrond, it was held that prima facie a simple debt is locally situated where the 
debtor is resident. - Fhe reason for the rule and its evolution, its artificial character 
and the fictions on which it is based were explained by Atkin, L.J., in. Nsw hubs 
Life Insurance Co. v. Public Trusteæ*.: The Lord Justice observed : “The 

as to the locality, the situation of a debt or a chose in actior is obviously difficult, 
bee it involves consideration of what must be considered to be legal fictions. 
A debt or a chose in action, as a-matter of fact, is not a matter of which you can 
predicate position ; nevertheless, for a great many purposes it. has to be ascertained 
where a deve t or chose in action is situated, and certain rules have neen laid down 
in this country which have: been derived from the practice of the ecclesiastical 
authorities in granting administration, because the jurisdiction of the ecclesiastical 
authorities was-limited territorially The ordinary had only a jurisdiction within 

a particular territory and the question whether. he should issue letters of adminis- 
tration depended upon whether or not assets were to be found within his juris- 
diction, and the test in respect of simple contracts was: ‘ Where was the debtor 
residing ?’' Now, one knows that, ordinarily speaking, according to our law, 
D debtor has toreak out his Er and pay hint :but it seems plain that the 
reason: why -the residence of the debtor was adopted: as that which determined 
where the debt was situate was because it was in that place’ where the debtor was 
that the creditor could in fact enforce payment of the debt...... The result 
is that in the case of an ordinary individual by that rule for a long time the situation 
of a simple contract debt under-o circumstances has been held to be where 
the debtor resides; that being the p where under .o circumstances 
the debt is enforceable, because it is only-by bringing suit against the debtor that 
the amount can be recovered”. The situation of.an ordinary contract debt is thus 
where the debtor is; but it may also be. fixed by the contract itself. Professor 
Dicey formulates the rule thus: “ Debts or choses in action are generally to be 
looked upon as situate in the country where they are properly recoverable or can 
be enforced ’*. The rule that the residence of the debtor is the determining factor 
has'been subjected to the qualification that if under the ‘contract the debt is pay- 
able at a PE place notwithstanding the residence of the debtor elsewhere, 
the situs o i Be Pada gg so’ retoverable, Swiss Bank Corporation 
v. Boshmische Industrial ‘Russo-Asiatic Bank,’ In re : Russian’ Bank for ‘Foreign 
Trade, In reh. In Attorney-General v. Lord Sudeley", it was stated that as to debts 
due to a testator at the time of his death, the rule to be deduced from the cases 
is that if the debtor is, at the date of the death of the testator, abroad and the debt 
is payable only abroad and could only be got from him abroad, either by some 
act to bs done there or some proceeding taken there the debt is a foreign asset, 
but if, although the debtor is abroad, a legal proceeding could be taken here, which 
-would in law directly order and enforce the payment here of the debt, then the 
debt is an asset here liable to the probate duty”. Where a ing concern has 
Se ke chal a asine as an AoA Wt ous Ce eh ches, the 
situs of the debt due to him is the place where the particular branch is situate, 
Joachimson v. Swiss Bank Corporation’. Bonds stand on the same footing as simple 
debts. Debts do not follow the n of the creditor. For purposes of suing 
bond debts must be deemed to be located where the debtor is resident, In re Clark 
dc Kecknie v. Clark*. If a debt is a specialty, its situs is where it is “ conspicuous ”, 
that is, found. In Gung v. Rawlins*, the executors of a deceased person claimed 
Se ee bate. The claim was in respect of a policy of 





insurance under seal the capital stock of an insurance company was 
_made le with yale claimed. It was contended by the defendants 
that they in London and the capital stock of the company being outside 
1. (1883) aa Ch. D. 15, 6. (1 1 Q.B. 354, 360. 
2. igan a Gh. 101 6 A: a 3 K.B. 110, 127, 
“Bg. of Laws, edition; p; 342. nS I 1 Ch. 2947 -` aa 
4 {i928} I KG, G oak a- (1830) 2 M. & W. 87. ' A ê 
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the diocese the probate in question would not avail the plaintiffs to recover the 
amount. It was h held that the policy was within the diocese at the time 
of the death of the testator because the debt was by specialty and so bona notabilia 
where it was found at the time of death. The distinction between a simple debt 
and a debt by speca A this purpose is fully brought out in a judgment of the 
Privy Council, issioner for Stamps v. Hope’. It was there stated: “A debt 
per se, although a chattel and part of the personal estate which the probate confers 
authority to administer, has, of course, no absolute local existence ; but it has 
been long established in the courts of this country, and is a well-settled rule i 

all questions as to which court can confer the required authority, that a debt does 
possess an attribute of locality arising from and according to its nature, and the 
distinction drawn and well settled has been and is whether it is a debt by contract 
or a debt by specialty. In the former case the debt being merely a chose in action— 
money to be recovered from the debtor and nothing mo uld have no other 
local existence than the personal residence of the debtor, where the assets to satisfy 
it would presumably be, and it was held therefore to be bona notabilia within the area 
of the local jurisdiction within which he resided ; but this residence is of course of a 
changeable and fleeting nature and depending upon the movements of the debtor, 
and inasmuch as a debt under a seal or specialty might be reduced to a certainty 
and was a debt of a higher nature than one by contract it was settled in very early 
days that such a debt was a bona notabilia where it was ‘ conspicuous’, i.s., within 
the jurisdiction within which the specialty was found at the time of death”. Debts 
due from the Crown and debts arising under Statutes are also regarded in law as 
Specialties for this purpose, Royal Trust Company v. Attorney-General for Alberta*. 
It was held in that case by the Privy Council that bonds not under seal issued by the 
Government of Canada under Dominion statutory authority are for purposes 
of succession bona notabilia and locally situate in the province in which they are at 
the time of the death of the halder. < 


In India, however, no distinction is made between simple debts and debts 
specialty. As to the situs of debts the Indian law follows generally the principles 
English law. A recent pronouncement on the question is to be found in the 

decision of the Madras High Court in Krishnammal v. Lakshmi Ammal’. 
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DIAMOND JUBILEE OF THE PALGHAT BAR ASSOOIATION.i | 
We extend to the t Bar Association ‘our hearty. greetings: on its 
attaining an Laa Ena A itutions grow stronger .as they grow older and 
the ambit of their ess increasts correspondingly. We are sure that the 
Palghat Bar Association . will continue to:.maintain and further its high tradi- 
tions in the days to coms. Both Mr: fustice Govinda-Menon who presided over 
th: Diamond Jubileét Celebrations and Mr. Justice Ch. Raghava Rao who deli- 
vered the Inaugural Address, have in their addresses dealt with the position of 
law and lawyers in relation to the State and Society and have emphasised ‘the 
high standard that should bs maintained by ‘the profession at all times. The 
addresses which we publish below, would, we are sure, receive a careful study 

and pondering over by all interested in the administration’ of law., , ae 


Inaugural Address- -6f the Hon'ble Mri Justico- Oh:-Bagtiava Bao. 


After thanking the Association for having invited him to deliver the inaugura 
address, His Lordship said :— ‘ 
Tt has been a moot question for,a Jong time which jurists have. debated ““ Which 
comes first : Law.or-the State ?;’, |: As one writer has remarked (This is. like,asking 
‘ Which comes first : the hen op the egg?” There is no doubt. however „but 
that the existence of the one im Wie ee eee : Law has in its turn 
meant Lawyers and Courts w they practise before J wha; preside over 
them. It has also meant institutions in. which the theory ‘of tw is studied, before 
it is practised in Courts. The of the vicisitudes of experience which the 
‘profession has undergone in the course df’cénturies and in several countries 
: the World over,’ makes an. interesting study ih ‘itself. ° Ont ‘printiple which 
on careful consideration comes up to the mind fairly clearly is that the complexion 
‘df law in any given case has' been onthe whole’ determined by ee ae 
ear connected with it—the ideology’ of the Ruler iva: see hee 
se uoo ay o S Are oe ae) poly of ie Dean 
Pe SE State. ‘ Characterised-esstntially by“ Keesler complex~ 
ea aes eines ew ee eine as is BM pgn 
Eta the Geccui ond ceiences of tha memba of Sike Ehi ieee i 
several realms of their activities.. Such ramifications are illustrated ee 
of Contracts, the Law of Forts, the-Law of Property and of Succession 
The constitutional complexion of Soviet Law, for instance, is determined by the 
economic theories of Marxian Philosophy. It is the reflection of. economic 
relations as legal principles that. constitutes the foundation of the fabric of the 
Soviet Law and accounts for the essential operations.of its Law in the ‘several 
ee ee es The foundations of the Juristic o 
aga era inger e A a Bae pangan ker atan alae on..the other 
les of individual freedom and liberty of course, sive le 
ka ga nah in practical _o tion by pel bas À 
Tenin alone the peculiarities:of the Federal ‘Structure. and' broadly! with 
reference to fundamentals, the foundations of the Constitution of the United States 
of America are similarly traceable to such principles: In India till the. other day 


pci eal scence hoa Saal 
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and Operation of Law. With the advent of independence and even ‘more with’: 
the birth of the ign Democratic Republic here, we have in theory substantially- 
the same principles as in England, other countries of the Commonwealth and the 
United States, in operation, together with those specific personal laws which have 
from time immemorial been in operation with reference to thè several communities 
prevalent in the country. _ : bt y i 

The complexion of law in any given area being what it is, as I have stated 
above, the Lawyers and Judges who have to co-o te in the administration of 
Justice, have necessarily to conform to the basic features of .such complexion in 
ıbeir activities as such. They have also to master, before can practise or 
: dminister, the several laws determined by such complexion which are in force 
in their:State. The degree of estimation in which they hold themselves which 
daana E ES o which they are held, or the degree of 
estimation in which they are held which determines the degree of estimation in 
which they hold themselves must depend therefore upon the degree of such loyal 
conformity on their part to those several laws. . < 
7 De TEs ace adie ie irement of a great depth of study on their 
part of the legal system with which are concerned in its internal essence ‘and 

tessénce as well as in its external operation. That is how the ession of law 
has been from the very beginning of‘times regarded as a learn profession, arid 
Judges as well as Lawyers have been accordingly styled learned as a matter of 
immemorial convention. Under no system of administration of Justice is this 


ee wia E ee essential as where ents govern : 
no state of Indian society is it so essential as in the increasingly ape an Tiare 
of the modern day, with its unending spate of legislation, Provincial and Central. 
` Conflicts. between precedents and conflicts in legislation between State Legislatures 
‘and the Supreme Parliament are bound to occur which only a spacious study. 
.on the part of lawyers and Judges, ever on the vigil for accuracy, is calculated to 
‘resolve. - Our-municipal laws are so much based:on principles of British Jurispru- 
dence and our constitution is so much based on so many foreign constitutions, 
federal and non-federal, that the bourids of study of our lawyers and Judges have 
become too far widened indeed to admit of easy reach or exact definition. 


, , Gi), That means secondly, the requirement of a high degree of integrit 
SoG a ae a he Pasa OF fhe Ga son A lie Up the eee, 
mercenary in itself, becomes, so much. the more heinous and despicable, without 
which the administration of Justice in Courts will become a matter of foul and 
“filthy traffic and bargain on e part of the Judges—thereby in each case-tainting 
at the source the stream of Justicé and sapping the foundations of the structure of 
the State. That is why the profession of law has been from the beginning of times 
asan honourable profession and the Judge has been designated as His 

‘Honour Mr. So &.So or THe HONOURABLE Justice X, Y, oR Z. 
iii) That means thirdly, the requirement of intrepidity and independence’ 
sites I paste thele activities and in the disthere of thax dudes 
especially when situations of conflict arise between the liberty of the individual 
and the authority of the State which it falls to their lot, as guardians of the -one 
as well as of the other, to help resolve by ing the excesses in individual conduct 
as well'as in Corea mental functioning with due emphasis on the responsibilities 
as well. as the rights of, the State and the citizen alike in their relations towards 
each other. Never, Gentlemen, is this quality on ihe part of la and Judges 
so much called for here as in these days of communism jali a sakin aaa 1 
to tear asunder this democratic secular and sovereign State of ours evenlin its infancy; ° 
never so much as in these days of subversive activities in the name of communism 
against life and property;-when-hundreds : and thousands’ of Habeas Corpus Cases 
ais Bang oni Pa a, never so much as in these days of conflicting 
ideologies of Pakistan and Bharat into which, our beloved Bharat Varsha of yore 
became split up on the 15th of August, 1947. The State in the words of that great 


Jurist HL Lask, asa system of legal imperatives, ‘is a temporary parallellogram’ of 
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forces, the character of which shifts as the forces alter which determme its momentary 
Pan The poise between the scales of the Balance in situations of conflicting. 
swayed by conflicting ideologies is by no means easy to achieve. It is in the 
achievement of such WG Oe ee at a) ete 
lawyers ad a a lies with the bent of mind which their tradition and 
gives them of a py mean between instincts of conservatism and progressivism 
and which qualifies them to keep the balance wheel of the constitution going 
in the manner most conducive to the largest good of the State and its citizens, 


In terms of our own culture these three requirements are traceable to the 
fundamental conceptions of Satya and Dharma on which the ideology at the root 
of our constitution is based. Our country is called Baarar in our Constitution 

. “ Satyameva Jayate” is the motto of our National standard. The Father 
of the nation lived and died for Satya and Ahimsa. We our Courts as 
temples of Justice. We have come to up the Portrait of Mahatma Gandhi 
on of such temples as their High Priest. We consider his inspiring pre- 
sence through ts in Courts as the counterpart of the inspiring presence of 
our Gods and Saints in their shrines, Our Bharat State is planted in traditions 
connected with the t nativity and life of the Baaratas which is called 
the MAHABHARATA as Vyasa describes Maha Bharata at the inning of the 
work. Vyasa says further “ Thro Bharata is the glory of the B . And 
after Bharata is this lineage Bharata.” , ; 


anda AGA FEMI STA | 

MATAR FIAT ATCT FEA || 
The Shanti Parva of that work enshrin ncepts of Dharma and 
Baka tice nase Ges : ji a an 

a: Gada: Ga aa TÅ GANTAL | 

aa va: n: she: at aa aaa || 


“ Truthfulness is the eternal Dharma—Truthfulness is the ‘eternal Brahman— 
Truthfulness is the greatest offering to God—Everything is based on truthfulness.” 


awa: aT: GaN Gala TEA | 
aga Tra KF angi dad Wa: | 
CAT: THT CHAK TA I | 


“ Truth is God head. Truth is ce; One goes to heaven by Truth. Fake- 
hood is of the form of darkness. By darkness one is taken down. Heaven, they 


ps 
> 


say, is light, and Hell darkness.” i 
Truth is further declared as the secret meaning of the Vedas : 
FTAA, | 


Sri Krishna declares thus in ASswAMEDHIKA Parva when restoring the child of 
ABHIMANYU to life : aur 


à qq aaa war ah fret AEA | 

. an qe: Riga Amaga: || 

Then again, our Sri RAMA is described by Valmild as oe 
: aÀ Ta LNT: 

That is, “in truthfulness like another Dharma”, | 
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‘The relationship between Satya and Dharma as revealed by the stanzas 
Saree ag eee es aa epee ye Dae asi es paced yc 
wyer or as administered by the Judge. The injunction of the Baacavap 
Grra in the 24th stanza of the 16th discourse is well worth noting in this connec- 


tion : 
TUSHAR HAART | 
gen seem a ages | 


“ Therefore let what is ordained by the Sashtra be thy authority in determining 
what ought to be done or what ought not to be done. Knowing what hath been 
declared by the ordinances of the Seah, thou oughtest to work in this World.” 


Of course, the Judge as well as the Lawyer—in fact, the lawyer even more 
than the Judge because he identifies himself with one side only—ought to work 
like'a Karma Yogin with the prescription of the 47th Stanza of the and discourse 
of the Baacavat Gita'in mind :— i 


ROTA A HST HAT 1 / 
“Thy business is with the action only—never with the fruits.” 

Having said so much with reference to the three qualities required of lawyers 

and Judges alike now-a-days and the fundamental conceptions of Bharateeya 
culture to which they must stand related before they can be so much the better 
fulfilled in this land of Bharat, I shall deal somewhat with the present position of 
the lawyers in India in order to help you to ascertain. the ways and means by 
which to improve it. 
.. There is no denying the oft-made complaint that the profession has long fallen 
on days of evil repute. Never immune altogether from the reproach that he is 
a Kan janah ia ama pia the Judge and the litigant, if is said that the 
practising’lawyer has lent furtaer support to the reproach by encouraging a further 
middleman between himself and ‘he Kiang the tout, by whatsoever name he 
may be called. Never immune altogether from the reproach that he is selfishly 
absorbed in ing lucre for himself whether by fair means or foul, it is said 
that the practising lawyer has lent further support to the reproach by dissociating 
himself in recent times, from social service and from politics with which he was 
intimately associated not many decades back for the p of the achievement 
of Indian Freedom from the rule of Foreign Bureaucracy. Ever reputed to make the 
worse a the better reasbn, he has latterly exposed himself to further censure, 
it is said, by shaping a case in its original stages, so as to suit the ends of his client, 
irrespective of the propriety of the means and to twist truth off its native complexion. 
Always consoling himself in championing a bad cause with the racy remark of 
Dr. Johnson that nobody knows whether a case is good, bad or indifferent unless 
‘and until the Judge says so, he has latterly ceased, tt is said, to discriminate at all 
between a worthy and an unworthy cause. Ever feeling in himself the spirit of a 
race in trade for its gains and profits, he has latterly sought to aggrandise himself 
it is said by i Serene ka ng e an ETDE One es kan I a 
Often in quest of the loaves and fishes of officialdom as the crowning glory of his 
career of practice he has not infrequently stooped it is said to worship of officialdom 
at the sacrifice of principle. | , 

Well, gentlemen, it is not for me on this occasion to dwell upon the details 
of those means and methods, by which you can conquer this hydra-headed Monster 
of reproach. Possibly the introduction of a dual agency system under which those 
that plead and those that act become two different limbs of the profegsion— 
counsel or advocates on the one hand and solicitors or agents on the other—will 
serve to mitigate some of the evils of the situation responsible for the reproach. 
That however is a matter on which public opinion has still to be sensed and ascer- 


tained in view of its comparative css in ,relation to the system now 
obtaining. T can only content myself now and here with just exorkag you to 
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bear in mind every day of your professional lives those basic’ principles of Satya 
and Dharma of our ‘hoary culture in order to translate them into actual practice 
and thereby sublimate the ession to a height far far away from the region of 
dross and filth, from the region of self-interest and self-aggrandisement in which it is 
unhappily to-day situate. May the lawyer by his scrupulous adherence to and 
i F those basic principles în his daily life in the profemion make of bis 
ice of the esssion a means and aid to the realisation of the glory of the 
igher human life of dedication to loka-sangraha for which in the long run and 
final issue he ought to live. ; a. 

There is the reproach which some of you will remember, Edmund Burke 
cast upon the element of the third estate as ted in the States General at 
the time of the French Revolution in his sublime work of REFLECTIONS ON THE 
Revotution. Says Edmund Burke“ Judge, Sir, of my surprise when I found 
that a very great proportion of the assembly (a majority I believe of the members 
who attended) was composed of practitioners in law. It was composed not 
of distinguished istrates who had given pledges to their country of their service, 
prudence and integrity, not of leading advocates, the glory of the bar, not of renowned 
professors in Universities, but for the far greater part, as it must in such a number, 
of the inferior, unlearned, mechanical, merely instrumental members of the pro- 
fession. ‘There were distinguished exceptions. But the general composition was 
of obscure provincial advocates, of stewards of petty local jurisdictions, country 
attorneys, Notaries and the whole train of the Ministers of municipal litigation, 
the formentors and conductors of the petty war of.village vexation.” Let not, 

tlemen, sort of charge and reproach ever be laid at your doors or upon your 

Member bf this mufussil Bar Association, whether you function in Legislatures 
or in Courts. May your Association ever remain a feeder and rich for the 
main stream of the Bar of Madras, which in its turn ought like other Bars of other 
High Courts to prove a feeder likewise rich and pure for the Bar of the Supreme 
Court. A mofussil lawyer, like a metropolitan ought to be a Liason officer between 
the Court and the litigant between the law and the State. Through the mofussil 
Bars may the Bars of the High Courts and the Bar.of the Supreme Court to which 
in their turn must contribute grow from strength to strength in the degree of 
their reputation so as to produce lawyers not merely of all India Importance but 
of importance international so as to raise the stature of India in the comity of the 
nations of the world! May the creation of an All-India Bar become a fait accompli 
of the near future ! . 

There is too no-denying the fact that the bar everywhero is getting overcrowded 
and ill-paid. The remedy for such a plight has taxed the mind of many a thinker. 
Certain suggestions have made from time to time on which thought is worth 
bestowing. Every Local Board and Municipality that can afford it will do well 
in my opinion to run a Board of legal advice, even as it does a sthool or a hospital 
so as to man it with paid able lawyers at leisure in its threefold work—advisory, 
mediatory and preparatory for a cause in Court. The advisory staff which may 
advise on all matters of private and public law will refuse to advise, where 
a practitioner has been already consulted or where advice is sought to defeat 
or evade the law. But otherwise its services will be available at reasonable rates 
to all litigants who cannot afford the | of a consultation with a ae 
muti ”. The mediatory staff wil be available to settle numerous cases 
could be tactfully handled so as to avoid a judicial settlement—such as 
cases of judicial tion and divorce (which thanks to the recent legislation 
have been rend possible in the realm of Hindu Law also) libel and slander 
and several other heads of Tort, Partition cases and Maintenance cases. If the 
mediatory staff is invested with some of the dignity and powers of a Court of Law 
and selected with due regard for dexterity in negotiation and if their decisions 
‘are made binding so as to bar a subsequent suit in a Court of Law, the system is 
bound to reduce much suffering’ am the litigant public. The preparatory 
staff will study the briefs and prepare to enable course! 65 in Courts. 
This will incidentally do away with the parasitic middlemen who go by various pere 
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nicious names such as touts, privates agents, etc., whose influence, in so far as it has 
served to foment discord and perpetuate litigations and whose nexus in so far as it 
“has served to fetter the discretion of the counsel and lower the ethical standards 
of the legal profession have been incalculably deleterious to the public good. The 
Board will run the business on service lines and remunerate its staff reasonably. 
This will relieve the ion at the Bar and inspire confidence in the compara- 
tively poor that seek justice in Courts of Law. 
-,Ţ I may also suggest in this connection that it is up to Bar Associations of this 
kind to function not merely as a sort of trade union but also encourage research 
by payments made in the shape of honoraria if nothing more from out of its funds 
to the lawyers engaged in such research. A regular fiind must be created by 
every Bar Association for itself, with liberal subscriptions from more fortunate 
members of the Bar and from others for such purposes. 

Let me heartily endorse also the plea made by the Chief Justice of Madras 
some time ago in another notable connection that ‘ there should be established 


a separate department of t with expert personnel from outside the class 
of party politicians,’ and that such a department should be in long RF 
Investigations based on juristic studies and social inquiries “ for dealing with 


day-to-day complaints and defects in the actual operation of the laws and for 
making proposals for improvement.” Such a department which should provide 
for permanent places for some active and successful lawyers must function as a 
necessary adjunct to the Ministry of Law so that the Government also may be 
appraised as it were of the warnings of the conning tower, of the changing needs 
society and the legal system on which society rests. 
__ There as put another topic, friends, to which I want to allude before I close, 
‘there is the relations between the Bench and the Bar. The two are equally important 
corner stones of the structure of justice. The cordiality of their co-operation tends 
to strengthen the efficiency of the system of administration of Justice which is 
‘Mm emence, a matter of common endeavour by both of them. Want of such 
cordiality; conversely serves to impair the efficiency of the system of justice. May 
the advocate put himself into the position of a Judge and vice versa, as far as 
possible for the purpose of mutual understanding in their work so that like two good 
stecds yoked to a single chariot they may draw it along without jolt or jar, and 
reach their common goal for their good as well as the good of the State of which 
they are both but humble instruments. A misleading or contankerously persisting 
and an irritated or prejudiced Judge, anxious to dispose of cases somehow, 
‘hardly make the pair that the State needs and wants for the fulfilment of its ends 
` aims. 

As Edmund Burke observes, every profession not excepting the glorious one 
of a soldier or the sacred one of a priest is liable to its, own particular vices which 
however form no arguments against those ways of life; nor are the vices them- 
selves inevitable to every individual in those professions. Please remember those 
words in relation to yourselves. The legal profesion has indeed all the glory 
of the profession of a soldier and all the sanctity of the profession of a priest. Let 
not the glory be tarnished or the sanctity sullied by mis-practices or mal-practices 
on the part of the practising lawyer. He like the soldier ought to be an instrument 
, for achieving peace and he like the priest ought to be an instrument for fulfilling 
truth as God. The history of law, says a t American writer, is the history of 
"ig sena OF ppedial-and Grecariods peace the peice of the kindred. thé peace OF 
, the Church, the peace of the market and the of the King. These very 
_peaces, all rest on the foundation of sndividial pea and taper to the 
of the State and further to the peace between nations at the top. The purity of 
‘the priest likewise must fulfil itself through the lawyer in the discovery df truth 
_ in its purity from the first stage to the last. Ma iat Sage aaa kng tov Aura 
_ Which the lawyer shall live be part and parcel of the peace and purity of the State 
of which he is a needed member and not by any means an unwanted nuisance. 
` ADRE Vor, 
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|, Presidential Address of the Hon'ble Mr. Justice P. Govinda Menon.. 
| After ing the Association for having conferred on him the Presidential 
honour and after ving referred to the history and progress of the Association, 
‘His Lordship said :—_ Fie tees 
- The role of the lawyer in the future set up of India should be the concern, of 
all who have the interests of the. legal profession at heart. Our Constitution is 
built up on the principle of the “ Rule of Law” wineh ip a goldea ha O T 
„seen in the woof and warp of that document and if the Rule Law has to prevail, 
the lawyer has to take a prominent part in the administration. It is that which 
gives stability and without stability neither law nor Judges „can exist as useful 
members of society. It is up to you to help e administration by pointing out 
its defects in a free and frank manner ; but at the same time not put obstacles 
in the way of smooth and efficient working of the State. A strong and healthy 
criticism of the policies and actions of the Government would never be discouraged 
because the legal training and the critical faculty which the lawyers can 
be properly harnessed for legitimate and healthy criticisms of the actions of the 
Government, but it should not be used to assist in undermining society. Especially 
at such a time as the present when a great Nation is being grad built up, it 
is up to us to fearlessly criticise any wro action undertaken by the Government. 
At the same time one should be careful that the criticistn should be constructive 
and not destructive or obstructive. Lawyers as functionaries of-a State can exist 
only if there is a well-ordered society an such a society cannot exist if there are 
disruptive elements creating irredentism among the Various cultural and linguistic 
units existing in our country now. According to tradition and logic, the State 
gives protection to all persons within its confines and in return expects their obedi- 
ence to its laws. The process is reciprocal. When ren: within the confines of 
the State are obedient to its laws, they have a right to claim its protection. Itis a 
maxim of law quoted by the great ish law-giver Coke in the 16th century : 
“Protection draws allegiance and allegiance draws protection 5” (Protectio trahit 
subjectionem et subjectio protectionem). I may also quote before you a from 
a very ancient book written in the 18th Century, namely, Hale’s of the 

Pleas of the Crown, in the 17th Century, where it is stated as follows : 7 
~ Become asihe subject kan bis protelon fron toe King and his laws, 
so on the other side the subject is bound by his allegiance to be true and faithful 
to the King.” f Sia 

It would therefore be abundantly clear that so long as the State is engroæed 
in administering and enforcing laws intended for the well being of the people at 
large, it is the duty of the lawyer to see that help is given to the administration. 
We must also remember that legal conceptions and doctrines which have been 

‘considered to be the bed-rock of institutions in the 1gth and early goth centuries 
Have alee foo) Dange WEOE EES ae ae The significance 
of the social revolution that is gradually wiping away the existing system is that 
whereas in the past the balance was much too hea y in favour of the rights of 
property and freedom of contract, islators, in recent times, have repeatedly 
intervened so as to restore public to its proper . We should 
try to adapt ourselves to the changed conditions law must also be moulded 
in such a way as to conform to the great revolution that is gradually shaping the 
destinies of our country. f x ' ' mite, 
.  4Friends, let me now before. you a few suggestions for your conside ati 
The idea of members of the Bar forming thtmselves into associations must 
have taken shape from the English system of Circuit which obtains there even today. 
When a Judge of the High Court of Justice in d goes out on circuit to any 
of the Assizes, the members of the Bar who ordi practice in London and who 
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Bar Associatioris to that system which obtains in-England. A Bar Association | 
in a mofussal District should afford not only a legal library with all up-to-date 
and modern books where the lawyer can consult authorities but also should provide 
a mecti lace where topics of current and political interest can be discussed. 
It should sho ide proper amenities for food and ordinary like coffee 
and tea'to which we have now become accustomed. It is only if there is such a 
meeting place that the object of an association can be fully achieved. | 
. I should like to refer to the system of recruitment to the judici . Under 
‘Article 234 of our Constitution, ‘appointments of persons to posts other those 
of District Judges in the judicial service of the State shall be made by the Governor 
in accordance with the rules made by him in that behalf after consultation with 
the State Public Service Commission and with the High Court and Article 2 5 
vests the control of the Courts in the High Court. Now members of the Bar w 
have more than three years standing and who are below 32 years of age are recruited 
as District Munsifs and in that category we have some brilliant yo men entering 
the service. No doubt it is true that those entering the service ae that age should 
have proper chances df promotion; but that does not mean that in the higher 
ranks there should be no direct recruitment from the Bar. As it is, 30 far as our 
Province is concerned, out of 26 District’ Judges, only 11 are now from the Indian 
Civil Service. Out of the remaining 15, five are direct recruits from the bar and 
11 places are now occupied by motion from among the ee nee: 
I am only expressing my personal view when I place before you for consideration 
the fact that at least by the time the Indidn Civil Service District Judges go out of 
judicial service either by promotion to the High Court or by retirement, the vacan- 
Cies zo created should be fillec up largely from among the members of the Bar. 
I have heard it said that one of the items regarding recruitment to the judiciary 
seriously considered by the Simon Commission in 1928 was the direct recruitment 
of District Judges and there was 2 large body of opinion in favour of filling at least 
half the number of District Judges by directly appointing them from among the 
practising members of the Bar. 

. The Madras Government has recentl atttempted to separate the Judiciary 
from the Executive and that is a move in the proper direction. It is in the fitness 
of things that Subordinate Judges are promoted as District Magistrates, because 
Subordinate Judges with their long judicial experience are expected to try criminal 
cases with the due judicial detachment and without any kind of executive 
interference. I would therefore place before you as a matter for consideration 
that Bar Associations should take upon themselves the duty af i 
that direct recruitment from among their members to the District Judge- 
ships should be increased. It seems to me that the ideal system of recruitment 
to the Judiciary for a demoratic country is that which obtains in England, though 
something has to be said in favoùr of the recruitment in some of the States constitu- 
ting the United States of America. The County Court Judges and the Stipendiary 
Magistrates who resemble our District Munsifs and Magistrates are all persons 
directly recruited from the Bar and in my own view it is very much better if no 

is fed for such recruitment. A ing member of the oe nas bar or one 
wW. original side experience in a Sub-Court or a District Court attaining 
forty years of age would be an ideal choice for being recruited as a District Munsif ; 
and if the penson rules are made a little attractive, a large number of members 
of the Bar would come forward to these posts. What I want to place before 
you is this: As in England, the Subordinate Judiciary should expect no promotion 
in the usual course and should not be tied down by any kind of so caHed adreinis- 
trative controls. They must be free and independent to act on their own initiative, 
During the last century and a half, in land there have only been four instances 
of a County Court Judge ever being appointed to a High Court. The Stipendiary 
i tes or the Metropolitan in the City af London do not expect any pro- 
motion at all but they are fairly well paid ‘and they dispense justice without any 
kind of interference or control. My own opinion is that a District Munsif once 
recruited. should not expect a promotion but should be paid amply for doing that 
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work. Similarly a District Judge or a Subordinate Judge directly recruited and 
well paid should remain as such and should not expect any kind of promotion. 
It is possible that the Offices of District Judge and the Subordinate Judge may be 
combined and the number of posts in If this kind of grading or hierarchy 
is established without the hope of getting iotion and without being in any 
way controlled in judicial work by the fer judical machinery, justice will be 


more effectively and to the sati ion of the litigant public in a demo- 
cratic state. The pattern ought to be the English pattern but that is a matter 
which cannot be thought of for the t because our constitution following 


the Government of India Act, 1935, which itself had adopted the in vogue 
in this country from the East India Company days, has fixed and laid down the 
method of recruitment and promotions to the exitire judiciary of the Province. It is 
therefore our duty to work the system properly but at the same time have infusion 


of fresh blood at least at the stage of District Judgeship. 


Another subject which the members of the Bar can usefully concern themselve 
about hereafter would be regarding the simplification of the land tenures and the 
adoption of a uniform system regarding land holding. In our State the abolition 
of Zamindaris has created a different kind of holding land from which it was before. 
What its repurcussions are, it is too early to say and so far as people in Malabar. 
are concerned, it does not affect them very much. But in my view there should 
be uniformity of land tenures all over the State. At present as a relic of the previous 
rule, the of holding lands differs from district to district and even in one and 
the same district we have different kinds of land tenures. If our country is to ee 
rapidly, both in the field of agriculture and production, it is very necessary that 
ou a uniform system of land tenure. I do not wish to enter into the details 
of such a system ; nor am I com t to pronounce upon the various attempts 
made to effectuate the same. The State Government oF Madras, I understand, 
is appointing a committee to devise ways and means for simplifying the system of 
land holding in various parts of the State and I do hope that that committee would 
be able, after their deliberations, to evolve some uniformity in land tenures. We 
hear very much nowadays about giving protection-to the actual iculturist. 
How far that slogan has to be carried into effect I do not wish to say t giving 
protection to the agriculturist does not mean that the owner of the land should be 
deprived of every right in it or the means of sustenance which he had been enjoying 
from it until now. It is a matter for Bar Associations like yours to appoint com- 
mittees, and place before the Government your:opinions on the subject. 

With reference to the Jaw regarding the inheritance of land, it seems to me that 
unless we have a lex loci ret situs by which all’ the personal laws regarding inheri- 
tance are swept away, it will be difficult for the people of the country to form them- 
selves into a homogencous whole. In no country in the world is there such a diversity 


of of inheritance especially as regards land as we have in this country. 
In d for example to whatever religion one might belong, whether he be a 
follower of the Anglican Church or the Presbytarian Church, or a follower of 


Roman Catholicism, the law of inheritance to property is exactly the same to all. 
The Central Government is now attempting to codify Hindu Law with a view to have 
a uniform system of personal law for all Hindusin India. The Hindu Code Bill 
also attempts to sweep away customary laws like the Marumakattayam and the 
Miyana Tawa by witcha large body of peuple trom thin part of India have 
been governed traditionally. How far such customary laws should be 
by a uniform statute law is a matter which ought to seriously, be considered by the 
members of the Bar. Personally speaking, I wish to say that there must be unifor- 
mity at least so far as the State is concerned. T hopeall af you will seriously study 
the Htndu Code Bill, express your criticisms fearlessly and place constructive sugges 
tions before the Government. i Ai 
It seems to me that the uniform system of law. should apply not only to the 
Hindus as is now contemplated by the Hindu Code Bill but the same uld be 
made applicable to all the persons following various other religions in India, 
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for our country is a secular state and it should not take note of different religious 
persuasions. For example, gentlemen, whatever might be the nal law by 
‘which one is governed, if he acquires property in a country like England or the 
United States of America, or any one of the central European countries, the system 
of inheritance would be the law of the land and not the personal law. The British 
rule and the system of jurisprudence by which we were governed until now had 
made it ible for us to carry what is known as the personal law wherever, we 
go in India, and this fact has resulted in quite a lot of anomalies. It would be better 
if throughout the length and breadth of Bharat whoever is an inhabitant of this 
land, should, in matters of inheritance, be governed only by one system of law. 
That system should provide for inheritance, testamentary disposition and other 
tatters in which there is so much diversity in our country among aan belonging 
to different religions and even among persons belonging to the same religion. 
Take for nee the Mussalmans. They are governed by the four different 
classes of law and in addition in some places they are governed by customary law. 
Among Hindus there are many more customs than can be counted ina day. It is 
therefore of the utmost importance that a system of uniformity should be introduced 
in the personal laws of the country as well as in land law. 


Another subject on which the members of the Bar have to rivet their attention 
is the simplification of procedure in Civil Courts. Very much can be done in the 
matter of simplifying the procedure to be followed in original suits. Our Civil 
Procedure Code is founded to a large extent, modified in such places as are found 
necessary in view of the conditions of this country, on the English Annual Practice. 
We find practically for every order and rule in the Civil Procedure Code, a corres- 
pe progenitor in the English Annual Practice. There are quite a large 

dy of circumlocutory rules which are unnecessary for the speedy EE ieee 
ofjustice. The Court and the Rule Committee are taking as as is 
po ssible for simplifying the procedure and for expediting the work of Courts. I 
would earnestly request you to make suggestions to the High Court for the simplifi- 
cation of the procedure in original suits. One need not remind you that the law’s 
delays have become proverbial and it is up to us now that we are a full-fledged 
independent Republic to see that foreigners do not accuse us of having justice 
delayed by circumlocutory provisions of procedure. Even in a country like England 
law’s delays are of common occurrence and the Lord Chancellor appoints com- 
mittees to devise ways and means as to how such delays can be reduced. Recently 
there was a committee appointed by the Government of which the present Master 
of the Rolls, Sir Charles Evershed, was the President and he submitted a report for 
reducing the delay in the disposal of suits in the English Courts. Those of you 
who have the inclination may acquaint yourself with such reports and other modern 
documents which attempt to make justice simplified and speedy. If I were to 
catalogue on what points the Civil Broced Code requires simplification, it will 
take enormous time and this is neither the forum nor the occasion at which such an 
attempt should be made. But one matter should certainly and seriously engage 
-your attention and that is the expeditious disposal of applications under section 47. 
The three words “ execution, discharge or satisfaction” of a decree contained 
therein have grouped around them a body of case-law which is often bewilderi 
and complex. Not even the ion “ due process of law” in the 5th a 
amendments of the American Constitution has produced such a body of case-law 
in the whole of the forty-cight states of the United States of America as these three 
words have done in our ieee he It is a common thing to say that the troubles 
of a decree-holder begin i iately ee a decree. In many instance, it is 
much more difficult to realise the fruits of the decree by execution than to get a 
decree itself. It is up to you, gentlemen, to suggest what should be done to simplify 
the system of execution and to see that decrees are executed speedily and its fruits 
realised. How far Article 182 of the Indian Limitation Act which gives conse- 
cutive periods for executing the decree is a beneficent provision is a matter for 
consideration. It is for you to evolve a scheme by which justice is speedily 
dispensed i n 
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Another aspect that requires serious consideration is the number of appeals 


which are allowed under the existing law. In England though there are in some 
instances four appeals it is very sel om that the trial Court’s view on a question 
of fact can be canvassed in a . We find very often a decision of a County 


Court taken in appeal to the ision Court of the High Court from which again 
there is a right o appeal to the Court of Appeal and finally to the House of Lords. 
But in all these matters it is very seldom that findings of fact arrived at by the Come 
of first instance are ever challenged or I do not for a moment say 
that in our country, expecially since the jurisdiction of the Subordinate and District 
Courts in civil matters is unlimited so far as the.value of thie subject-matter is con- 
cerned, that a right of appeal on a question of fact should be iscouraged. As it 


is, we have an appeal on a question of fact to the High Court from inal suits 
above the value of Rs. 5,000 and in reversing judgments where the of the 
subject-matter in the Court of first instance as well as in the Court of A is 
above Rs. 20,000 a right of appeal is allowed to the Supreme Court. tever 


„might be said about the fixing of the pecuniary jurisdiction at Ra. 10,000 At a 
when the appeals were by the Privy Council situated far away from our 
country, it is a matter for serious consideration as to whether the Rs. 20,000 limit 
fixed in the statute is sufficiently high. In ordinary litigations, you do not find 
that the United States Supreme Court has any appellate powers. It is a Court 
which deals solely with the in ion of the Constitution and other allied 
subjects. So far as litigation in e ordinary sense is concerned in the United 
States of America, in addition to the ordinary State Courts, there are the Federal 
Courts established in some of the States or of a group of States and a Federal Court 
of Appeal. But even there, you do not get this system of two appeals on a question 
of fact. How far it is beneficial in a country like ours when we are ually heading 
towards a socialistic state that so many a should exist should the 
consideration of all lovers of the country. I do not wish to tire your patience by 
laying before yona com ive schedule of the different ways and modes by whi 
a are allowed in the continental countries of Europe, where the ground work 

the system of law is not the Anglo-Saxon one which has been adopted in our 
country. But it is really instructive and ee compare and contrast the 
various systems of jurisprudence and procedure obtaining in other countries as 
well. Students of comparative jurisprudence of whom I am sure there are man 
among you will be able to study these matters and bri Sita pals by oul 
a system of procedure applicable to our country in the ture can be ironed out. 
May I suggest for your consideration as to whether Subordinate Judges or District 
Munsiffs trying suits in the first instance and coming to conclusions on estions 
of fact should or should not be made the final arbiters on questions of fact? That 
would reduce and minimise a large body of the somewhat unsuccessful appeals 
that are now finding their way into the High Court and the Supreme Court. 


A more serious matter which certainly ought to engage the attention of every 
one interested in the administration of justice is the multi icity of law reports 
which we have at present. It is really difficult fora m lawyer to be abreast 
of all the case-law reported in the official as well as the unofficial journals all over 
the land. ’ Decisions of single Judges of the High Court which have no binding 
nature except in Subordinate ak abah PAE pra jen a ag t 
often that we find tbat some of them are di from immediately after their 
publication. The ice now in is for the Judge who has decided the 
case to give permission for reporting. ven Judges are human and it is very seldom 
thata Judge refuses permission when it is sought for, for the reporting of a judgment 
of his. In such circumstances, the bewildering and confusing array if I may use 
that expression, of case-law that is comi out in a torrent, resulting especially 
in the mofuseal lawyer finding it impossible to keep pace with the advancement 
of it, will have somehow to be met. It is for you to consider the matter and put 
forward in your annual Lawyers’ Conferences a workable scheme. It seems to me 
that the jon of stopping unofficial reports will not be of any good because 
some of very good judgments are reported anly in unofficial journals. What 
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1 would is—the matter being only one of personal opinion,~that a 
judgment re it is reported in either an official or unofficial journal, should 
receive the sanction of at least two Judges other than the Judge who had decided 
the case and a Judge who has laid down a decision should never be asked the permis- 
sion for publishing his judgment. This again, as I told you, is a matter for your 
earnest consideration. : wé i 


“Now, friends, a matter of topical interest for you will be the separation of the 
Judiciary from the Executive. State has wisely taken up this scheme which 
15 ing at a fairly rapid pace. The magistracy is being completely divorced 
from the executive and the control over the former is being solely vested in the Hi 
. Court. You will find that as and when democracy advances, the nature of 
litigation also changes. For you would have noticed that during the last decade 
there are many cases of a quasi-criminal nature tried by Criminal Courts. If 
you take the statistics of the number of cases pending in each of the Criminal Courts 
in the land, it will be interesting to learn that the Indian Penal Code offences form 
a ‘minor propottion. We are now faced with a large body of litigation with 
eard to the various new systems of law, the Rationing Act, the Prohibition Act, 
the Accommodation Control Act, etc., and various other matters and it is very 
often in Criminal Courts that principles of constitutional and international law 
will have to be seriously discussed. In such circumstances it seems to me that the 
persons who conduct the prosecutions in these Courts should also have a kind of 
detachment and a fair knowledge of constitutional as well as other kinds of law. 
No doubt since the last ten years or more we have had a system of Assistant Public 
Prosecutors for prosecuting in the various magistrates’ Courts. But unfortunately 
those gentlemen though they are recruited from the Bar, immediately on their 
appointment pass out into the control of the police administration in the district 
or in the City as the case may be. ' There is no difference thereafter between 
an Assistant Public Prosecutor in the practical sense and the erstwhile Prosecuting 
ae aed who formed.part of the police force. The remedy which I would suggest 
is that so far as prosecutions are concerned, the entire investigation and the prepa- 
ration of the case should be left in the hands of the police officers themselves who 
should act as solicitors briefing a counsel. But the actual presentation of the case 
in Court and the discretion to be exercised in conducting cases should be left in 
eee Ol A Taly peace Ja who should be unhampered by any kind 
of control. It might be that a Public Prosecutor just like the Public Prosecutors 
in the Sessions Courts may be appointed for each of the magistrates’ Courts or it 
might be that the officers who prepare the case for presentation to Court may be 
given the discretion of engaging prosecuting counsel from among the practising 

wyers for cach and every case. In my opinion this would certainly be a great 
improvement on the existing for 1 envisage a situation that is likely to come 
Seer aperia with advent of a socialist State. Hereafter the forms 

litigation also change and we are not likely to have the big suits which had 
‘been eae attention of lawyers and Judges for months to .- With the 
abolition of the Zamindaris and with the advent of the new u Code, it is very 
seldom that you might have either big partition suits or property disputes here- 
after. The bulk of the litigation will be either, as they have in ee -company 
litigations or matters concerning Trade Unions or other forms quasi-criminal 
litigation and it is for the lawyers to equip themselves for such forms of ape Saas 

Gentlemen, I am only placing this matter in order that you might think about it 
and consider how best to equip yourself in the incoming ‘situation. a 

a 5 , ' e 4 

Another matter in which I must specially claim your indulgence is that the 
approach to the study of law hereafter should also change. We are having more 
or less one world and the lawyers should not lect the study of comparative 
jurisprudence and international law. A study of the constitutions of the varioys 
republican countries along with our constitytion will reveal to you the scope 
‘for development and improvement in the interpretation of our own constitution. It 
‘is an organic whole which has to be studied not in any legalistic or-narrow spirit, 
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but as a germ from which will ernerge one of the greatest constitutions that the world 
would have ever seen. In this connection I would earnestly appeal to you not to 
mix up the religious doctrines contained in our ancient books with the systems of 
law that have to be administered in future. Law has to be thoroughly secular 
and cannot be theocratic and it is in the fitness of things that a unified system 
of law of inheritance, etc., is being tried to be developed in India by. the Central 
Another matter which ought to engage the attention of all of us is with respect 
to the system of court-fees and jurisdictional values now prevalent in our 
. It may interest you to note that the levy 0f court-fees in proportion to 
amount of the subject-matter of the suit is a matter introduced for the first time, 
in our country by the East India Company who were commercially minded and 
who wanted to raise as much funds as ible. In England, even to-day, there is 
no system of paying court-fee in accordance with the subject-matter of the contro- 
versy. A clause in the Magna Charta wrested by the Barons from King John at 
Runnymede runs as follows : 


“ To none shall we sell ; to nong shall we deny or refuse justice.” 


The levying of court-fee in accordance with the value of the suit is to sell justice 
in my opinion. You will remember that whatever might be the value of the suit, 
in an appeal to the Privy Council there had been no payment of any court-fee 
whatever ; and the same system now applies in the a to the Supreme Court. 
u of the High Court on ious occasions have strongly animadverted 
ee system of -court-fees levied especially in the a E For example 
one of the’ previous Chief Justices of our High Court, the late Sir Murray Coutt- 
Trotter, was of opinion that there should be no court-fee levied on the basis of 
jurisdictional valuation. -I would suggest that irrespective of the value of the suit 
there should be a fixed minimum institution- fee and additional fees should be 


collected in proportion to the time taken for the trial and di of the suit. 
That is a practice obtaining in the Original Side of the Madras Court copied 
as it is from the English Courts. The anomalous situation by the levying 


of a large sum of fees in an ex paris suit, say on, a promissory note for a lakh of 
sitchen take hall anv hour for a jorge to Ey contrasted with a tile mult erar OP 
property which might drag on for days on payment of a fee based on ten times 
the revenue fixed on the bodia naking ustration of the way in which court- 
-fees are levied in our country. It might on the other side that the State 
cannot afford to expend on the establishment of a high paid and efficient judiciary 
except by levying some subsidy on litigation. But if you look at the budgets of the 
various States in our country it will be interesting to note that the judicial adminis- 
tration is never on the debit side; the incomes very often exceéd the expenditure. 
In my opinion, if the State is not morally justified in making money on the foibles 
of men such as the addiction to drinks and drugs and therefore enforces prohibition, 
all the more reason there is that the State should not make money on the litigious 
tendencies of the subjects. Now that we are going to have a Legislature fully - 
sentative of the common man elected .on an adult franchise, it will be for such a 
Legislature to consider how far the system of court-fees now in vogue in our country 
ought to undergo a radical change. 


Finally I would refer to another‘ topic which is engaging the attention of all 
members of the Bar all over this country and that is the unification of the Indian 
Bar.e There can be no doubt whatever that a unified Bar for the whole of the 
‘territory of Bharat is an ideal thing. Bar Associations should sce that there should 
be a*central governing body which would look after the interests ofall the lawyers 
practising all over the land; This matter has been so much discussed in the Press 
and other places that I shall not take up any time by discussing about it. It isa 


matter for your earnest consideration. 


4 


~ 
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SUMMARY OF ENGLISH CASES. 
Bostoax v. Bosroax, (1950) 1 All E.R. 25. 


Divorce—Mesting between parties with a view to reconciliation—Evidencs of what took 
place—Admissibility. 

What took place at a mecting of the parties and their solicitors with a view to 
reconciliation cannot be taker as being without prejudice and is admissible jn 
evidence as it was not “ privileged.” 


(c api In re, (1950) 1 All E.R. g0, affirmed in (1950) 1 AU E.R. 442 
A. 


Bankrupigg—" Debt ”— Arrears of rates—If debt on which a petition for bankruptcy 
can be based. 


Sum due for rates is a provable debt which would support a bankruptcy petition. 


Tebok FURNISHERS, Lrp. 2. Montacur & Co., (1950) 1 All E.R. 65 (Ch.D.). 

Practice Security for casts in interpleadersuts—Discrtion of Court to ordar—Prineple 
governing. 

In an interpleader suit, when security for costs is asked for by one party against 
the other, the urt has to look at the substance of the matter and not merely at 
the form in order to see what is the true position in the issue between the parties. 
Se eae cade ce ee nae 
both claimants, and it is a fort: uitous circumstance that the one appears as plaintiff 
and the other as defendant the Court ought to exercise its discretion either by 

that no security should be given by either of the parties or that no security 
ought to be given by one party except on the basis that corresponding security is 
gawen Dy Hie othe pany also yehe appka tor the security. 


GRAHAM AND Soottr, Lto. o. OILADE, (1950) 1 AD E.R. gt (K-B.D.). 

Agency—Contract to pap commission on introduction of person “‘ willing to purchase” —~ 
Introduction of person prepared to purchase “ subject to satisfactory suroey”—Sale of the 
poy to a saintly. Jor commission, 

De, “subject to satisfactory survey” cannot be 
Jae ee eae and an estate agent introducing such 
a ped will uot been aa ep eee 
on introduction of a person “ willing and able to purchase.” TEPA aoe 
duced is willing only on a contingency and if the authority is with before 
any survey the agent will not be entitled to commission. 


JAGOBS v. “JAGO, (1950) : All E.R, 96 (P.D.A.). 

Divorce—Claim for damages against co-respondent—Maintainability in England when 
husband is not domiciled there. 

Where a husband is merely making a claim for damages damages against a co-respondent 
it is wrong to say that he must prove that he is domicil that country (if 
he has obtained a divorce) or is resident there (if he has obtained a judicial separa- 
tion). 


Watson v. Lows, (1950) 1 All E.R. 100 (K.B.D.). 

Highways Act (1835), section 78—Driver of stationary motor car opening door and 
ia alae A ac gan ne P 

The driver of a motor. car rpc Se opened the door, a stationary 
car‘on the highway. and struck thereby a cy Showa was passing js guilty of interrupt- 
a Wd d a aaa E a ka (1948) 2 All E.R. 
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R. v. Payng, (1950) 1 All E.R. 102 (C.C.A.). 

Criminal trial—Ons of the prisoners jointly charged pleading guilty—Proper tims 
for passing sentence. 

It may be a very convenient course to sentence on the first day prisoners who 
plead guilty, but that ought not to apply where two or more men are indicted 
together. one pleads “ guilty ” and the others “ not guilty” the Propet course 
is to postpone sentence on the man who has pleaded guilty, until the others have 
been tried and then to bring up all prisoners to be dealt with together, because 
by that time the Court will be in possession of the facts relating to all of them and 
will be able to assess properly the degree of guilt of each. 

This however does not apply in the exceptional case where a man who pleads 
ty is going to be called as a witness. In those circumstances it is right that he 
sentenced there and then so that there can be no suspicion that his evidence 
is coloured by the fact that he hopes to get a lighter sentence. 


4 


Lews v. Tuomas, (1950) 1 All E.R. 116 (G.A). 

Eassment—Right of Ways Act, 1932, section 1—Interruption—Intention if necessary. 

To succeed in the defence that there was a right of way in an action for tres- 
pass the defendant must establish (1) enjoyment as of right for the prescribed ae 
and (2) no interruption. Prima facie a question of that kind is one of fact for the 
fudge who saw the witnesses. Interruption means interruption in fact. A deli- 

e td a way for an appreciable period would not necessarily lose its | 

effect merely use no one happened to try to use the way during that period. 
But where the only user in controversy was user by farm vehicles and cattle and 
such user is very improbable at night, the fact that the servient owner locked the 
gate at night at certain periods of the year when his corn was stacked and always 
saw to it was unlocked in the morning it js open to the trial judge to find “ no 
interruption ” and that the locking was done at such times only as would not be 
likely to, and did not in fact interrupt the user for farm vehicles and cattle. 


Re Davies, (1950) 1 All E.R. 120 (Ch.D.). 

Will—Bequsst to pay income “to my children in equal shares” —Joint tenancy or 
tenancy in common. 

A direction in a will to pay the income “to my children in equal shares” 
plainly signified a tenancy in common and not a joint tenancy. 


WiTLLIAMB o. CARDIFF CORPORATION, (1950) 1 All E.R. 250 (C.A.).. 

Tort—Negligence—Waste land used for tipping rubbish by the defendants—Children 
playing on the ground—Injury by pisce of glass to a child—Liability. 

A site, a piece of flat ground with a sloping bank, was used by the defendant 
corporation for tipping rub ish but it was not fenched off and there were no notices 
on it. It was littered with broken bottles and scrap metal, etc. A child of 4 years 
while playing on the slope fell down and cut his nose on a piece of broken glass. 
In an action for damages against the corporation, 

Held, it constituted a trap and sae rset of glass was concealed danger to the 
childwen who were licensees and the defendants were liable. The ration 
knew of or, ought to have anticipated the presence of young children on the piece 
of waste ground and the standard of care due to such ns demanded that unless 
and until the corporation took -measures td prevent their presence om the ground, 
it was the duty'of the*corporafion to keep the ground free from traps:or concealed 
dangers of the of such things as brokén ee ee 
from which would clearly not be apparent to persons of years, : a 
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CHARLES Rioxarps o. Opgnnem, (1950) 1 All E.R. 420 (C.A.). 


Contract—Contract to build motor car body—Waiosr- of tims fixed—Subsequent notice 
giving a month’s tims to complete contract—Effect. 

If a person wants something done, or if he wants a particular article and agrees 
to buy it, and that which he has contracted to have done is not done within a 
reasonable time, or the article which he has bought is not delivered within a reason- 
able time he has the right, in the circumstances to say ““ Well I will not have it 
unless you deliver it within a certain length of time” and state a reasonable time. 
There was a contract by the plaintiffs to supply a chasis and fix a body on it within 
6 months. They did not do it. The defendant waived that stipulation and for 
three: months after the time had expired pressed them for delivery. But still they 
did not deliver it. Being tired of waiting any lo the defi t gave a four 
weeks’ notice and as there was no delivery cancelled the contract. 

ald: The defendant was entitled to cancel the contract and the notice was 
a reasonable notice. 


Re Bunnert, (1950) 1 AU E.R. 495 (Ch.D.). 

CounssPs fes—Originating summons for construction of a will—Counsel for trustess 
or executors—Entitled to sams fess as counsel of other partiss. : 

Briefs for plaintiffs executors or trustees in ordinary cases have been marked 
similarly to those for defendant beneficiaries and it is right that it should be so. 
Counsel for the plaintiffs in such cases has much preliminary work to do, which 
calls for skill and judgment and is remunerated only on a moderate scale. At 
the hearing such a counsel owes a considerable responsibility to his clients in seeing 
that nothing is overlooked. Further the Court is entitled to his assistance in 
argument, and frequently calls for it. For these reasons it would be very regretable 
if a rule were to grow up that plaintiffs’ counsel in such cases should receive a lower 
fee than that of counsel for the beneficiaries. 


< Turner v. M. G. M. Picrurss, Lro., (1950) 1 AN E.R. 449 (HL). 

Libsl—Privilege—Review of film in a broadcast—Criticism of reviewer by producers 
of film—Opfinions-—When privilsged. 

The producers of the film reviewed in the B. B. G. wrote a letter to the Director 
of Talks of the B. B. C. saying that the reviewer was “out of touch with the tastes 
and entertainment requirements of the picture going millions who are also radio 
listners and her criticisms are on the whole unnecessarily harmful to the film 
industry.” In an action for damages for libel, 

Hed: On the facts the words were written without malice and the privilege 

Lord Greene.—A criticism is a literary work which is itself a fair object of criti- 
cism, as much so as the work it criticises, and a professional critic holds no privileged 
position in that respect. i | 

Lord Oaksey—There is an analogy between the criminal law of self-defence 
and a man’s right to defend himself against written or verbal attacks. In both 

, cases he is entitled, if he can, to defend himself effectively, and he only loses the 
fection. of an aw IF ne goes Perona deare aud procordi ko ostence. , Thm 
is to say, the circumstances in which he defends himself, either by acts or words, 
negative the malice which the law draws from violent acts or defamatory words. 
If you are attacked with a deadly weapon you can defend yourself with a deadly 
weapon or with any other weapon which may protect your life. The law does 
not consider itself with niceties in such matters. If you are attacked by a Prize 
fighter you are not bound to adhere to. the Ouesmbiry fale ih your derace 
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3 Paor vc ALLEN, -(1950): 1-AILE, R. 476.. 4 

aab ambe jené le lading ows of eg sip- Siamani oe 
sly wata ak ihu Sciagim and of Keh Lich. 

Where the steward of a club ` able De che Lading of the pemba ait a 
‘fit condition negligently switched a light and the plaintiff, a member, leaving 
De lub was ad by fliag dowa because of the yali ted steps the steward is 
liable in damages. err o ee club owed no duty to 
a sees aa liable. os 


Punan v. Pee ‘Lp, (1950) i. All E.R. 581 (K.B.D.). 

Practice — Action for damages for wrong fub dismissal without notice—Claim for T ODEN 
ration for period: of notice-—Not sustainable unless there was plea as to such special 

In ‘an action for damages for wrongful dismissal without reasonable notice 
ee ese ee ee 

is pleaded Domipa for loss of salary and commission which the plaintiff 

would have earned during the period of reasonable notice if it had been given, is 
special damage and unless picadod int be recovered. It is, of course, extremely 
common, when damage is alleged in general terms, for an application to be made 
to obtain particulars of the special damage, if any, relied on, but there can be no 
obligation to ask for such particulars, and the true position is: that unless they are 
contained ‘in the statement of claim evidence leading to damage in respect of which 
Cempe ane eine center techy be cone on ak eer 


` 


Kaye v. Levinson, (1950) 1 All E.R. 594 (C.A.). 
Practice—Order dismissing action unless statement of claim be seroed on or befor‘ 
ipecifed date—Delivery after 4 pum. on the last date—Effct—RS.G., Order 64, rule 11. 


; An order dealing with the.dismissal of an action unless is done should 
be absolutely and perfectly precise in its terms so that there ma no doubt as 
to the steps to be taken to avoid the action being dismissed. 


Where an order said “ delivery of statement of claim on November 28” but 
the same was delivered after 4 paz. on that date the Court in the exercise of its discre- 
tion can extend the time for delivery of claim but on stringent terms as to costs. 


Reriti REDPATH, (1950) 1 All E.R. 600 (C.A). m i 


gee ee AT tes Ws plea that she dias dated Bi ajan 


“If, while a husband is overseas, during any posible period of conception, a 
child is born, the proof of that in ordinary circumstances would be regarded as 
sufficient evidence to satisfy the Court that adultery had been committed. That 
would be the conclusion if that was the only evidence. Intercourse having been 
established, consent would be presumed. - If; however, the wife sought to say that 
the birth of the child was the result of intercourse having taken place force— 
the resale ol rape the onus would be on Nerto Dring eaaa > sana Court 
that that was so. . 


— -~ ~ 


Mannine o. MANJING, (1950) 1 All E.R. 602 (C.A.). 

Divorce—Adulisry—Connivance by husband to obtain evidence—Effact..- | >. 

ff a husband promotes and encourages the adultery of his wi ele ought 
not to be granted. - - 

Where two petitioners (à mañ and a woman) ruspócting their spouses of forming 
an adulterous association E Ba that that association: would almost inevitably: 
lead to adultery, if indeed adultery not -already taken place, not only made 

J—iı 
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no effort to stop the association, not only acguiesced in its continuance, but actually 
took part in promoting and enco it, for the purposes of secretly on 
their spouses to obtain evidence for divorce, while at the same time aag 
(aera b) iba aning a ahe ee ak borma! married Nie, icre iif cogaRrance 


“which disentitles them to relief. 


7 


2 


Mouna v. Munar, (1950) 1 AIER. 607 (P.D.A.). 

` Divorce—Adultery—Connivance— Test. 

In a husband’s petition for divorce on the ground of adultery, it was contended 
that the fact that the husband along with certain detectives watched the wife 
committing adultery and did nothing to prevent it amounted -to connivance. 

Held, the husband had neither connived at or been an accessory to the wife's 
adultery and therefore entitled to a decree nisi. The wife was not lulled into a 
false sense, of security, because she had no knowledge of the observation of her 
husband and it makes no difference whether the watching or the passivity was 
that of the husband himself or that of his agents. 


_ R v. Evans, (1950) 1 Al E.R. 610 (C.G.A,). 
Criminal trial—Confession of murder of pau and child—Trial for murder of child 


—Confession as to murder of wife—Admissibility 


In a trial for the murder of his child the prosecution sought to pat in evidence 
a confessign that the accused murdered his wife and child. The defence oes 
that confession as to murder of wife was inadmissible. : 


Held, as the confession was relevant evidence it was admissible. 


HODGEINS v. Hopomma, (1950) 1 AlL E.R. 619 (G.A). 
Husband and wife—Petition by husband for nullity on ground of his own impolence— 
Husband’s evidance—If needs corroboration, 


In a petition for nullity by the husband on the ground of his own pone 
the only evidence was that of the husband himself as to his physical condition. 


Held, corroboration of the evidence though’ desirable was not essential. 


Rs Boys’ Wr Tais, (i950) 1 All ER. 624 (Ch.D.). 

Will—Direction to invest ın “ shares ”— If includes stocks. ` 

Where you have an express power to invest in “shares” that is a reference to 
a form of investment which is not in any material or real respect different from 
stock, the two things being substantially identical. Unless there is a context to the 
contrary, the testator must be interpreted to have intended to include in shares, 
the form of investment which i is known as stock. 


- FowLER v. Bratt, (1950) i; All E.R. 662- (C.A). ec 
` Agent—Employment jo ‘find d purehaser— When entitled to ‘commission. | 
l : An agent instructed to find purchaser to cam , his commission must produce 
a purchaser.who was bound in law to ‘purchase. the property at the. Price agreed. . 
- (194 De tees OE 2 194, wa A ERs ang 
(1949) 2 All E.R. 783, referred l i 


CAaKETT 2. CAGKETT, (1950) 1 Al ER. 677. (P. D.A.). 

Husband and wife—Husband persistently practising coitus in ainst wi TS 
wishes— Relief—Nulltty detres if can be passed. fraps < 7 
-- Where a “husband against the wishes of the wife practised- coitus interruptus 
it cannot be said that there was no consummation of the marriage to entitle the 
wife to a decree of nullity. See tec or aa ae divine cu the eccerad 
sells > 


4 


“ 
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Pearson v. LAMBETH BOROUGH Coonan, (1950) 1 AN E.R. 682 (CA). 

Fort—Negligence—Public convenience—Grills over door pulled by children playing 
—Injury to person coming out of the lavatory by being hit by ths grille—Borough Counel— 
If invitor or licensor—Liabulity, ; f 

A overhead grille on the doorway of a public convenience was ed by children 
plying there and hil (Ha pinni ee eee i In an action 
or damages against the Borough Council for negligence, ` : 

Held, the defendants were liable to the plaintiffs as licensees. A licensor is 
liable for injury caused by hidden dangers of which the licensor “ actually knows.” 

Distinction between duty to licensee and invitee discussed. 


LEAF 0. INTERNATIONAL GALLARIES, (1950) 1 AUER. 693 (C.A). 


Sale of goods—Oil painting purchased on representation that it was by Constable—Dis- 
covery after fioe years that it was not by Constable—Buyer if can rescind contract: 

In March 1944, the buyer brought from the sellers an oil painting. On the 
back of the picture there was a indicating that it had been exhibited as a 
Constable and during the negotiations for the purchase the sellers represented that 
it was a painting by Constable. Nearly five years later the buyer took it to Christies 
to be put into auction, and he was then advised that it was not a Constable and 
was worth very little. The buyer brought a claim for recission of the contract. 

Held, the right to reject for breach of a condition is limited by the rule that 
once the buyer has accepted or is deemed to have accepted, the goods in performance 
of the contract, he cannot thereafter reject, but is relegated to his claim for damages. 
The buyer is deemed to have accepted the goods when after the la of a reasonable 
time he retains the goods without intimating to the seller that he rejected them. 
Five years is much more than a reasonable time to report. If a claim to reject for 
breach of a condition is barred, a fortiori a claim to recission on the ground of inno- 
cent misrepresentation is also barred when once the buyer has acce ted or is 
deemed to have accepted the goods. The remedy is for damages“only. 


GRIFFIN v. LONDON TRANsPoRT Exscorive, (1950) 1 All E.R. 711 (K.B.D.). 


Factories Act an section 151 (1)—Tramecar depot repair shop where substantia 
repairs necessitated by collisions are carried out—lIs a factory. 


A tramcar depot where substantial repairs necessitated by collisions are 
carried out is a factory within the paning of section 151 (1) of the Factories Act. 
It cannot be said that the depot was used for running repairs or minor adjustment, 
Where the ir pits had not been properly fenced, an employee who broke 
his leg by falling through the opening is entitled to recover damages from the 


management. 


BorssEVIAN v. WEIL, (1950) 1 All E.R. 728 (HL). 

Defence (Finance) Regulations (1939), Regulation 2 (1}-—Scope and affeck—British 
subject promising to repay in sterling a loan contracted in foreign territory tn ensmy occupa- 
tion—Promises if can recover. 

” In 1944 while involuntarily resident in Monacco which was in military occupa- 
tion by enemies X a Dutch subject lent a sum of money to Ya British subject who 
to repay it in sterling not later than one month after declaration of armistice. 

ap action by X to recover the amount from Y, 

Held: The borrowing was prohibited by Defence (Finance) R: tions 
(1939), Regulation 2 (1) as a purchase of foreign currency and therefore X was not 
entitled to repayment. Nor can the courts impute a promise to repay money, 
the borrowing of which was forbidden by law. (1949) 1 All E.R. 146, affirmed. 
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, JAGOBS v. Lonpon County Counan, (1950) 1,All E.R. 737 (HLL). 


. _ Tort—Nuisancs and negligence—Fore court adjoining highway—Psrson (crossing to 
"reach shop) injured by. protruding stop cock—Liability of owner of fore court. 4 Na 

The respondents built a number of shops with flats aboveithem. The frontage 
of the shops were set back from the pavement a distance of about ten feet six inches 
and the intervening space ‘which constituted a series of fore courts, was levelled 
and paved with paving stones similar to those of the pavement of the’ highway. 
The fore courts were not fenced but the paving stones were so laid that there was 

:a continuous line indicating which was fore court and which was pavement. The 
fore court was not included in the demise of the respective’ shops and was in the 
ownership and occupation of the respondents. In the fore court in front' of shop 
No. 240 at a distance of about two feet from the line marking the boundary between 
the pavement and the forecourt, there was a stop cock which controlled the 
water supply to the flats above the shops. The paving stones surrounding this 
stop cock sunk so that it projected to the extent of an inch and a quarter above 
them. The appellant one day having walked alongthe pavement until she was 
nearly opposite to shop No. 240 turned to the left and walked towandsit. Perforce 
she crossed the fore aourt and doing so she caught her toe against the projectin 
stop cock. She fell and sustained a serious injury and in consequence commen 
an action against the respondents claiming damages for negligence or alternatively 
nuisance. - 

Held: (1) The appellant was only a licensee and not an invitee and not entitled 
to succeed in her claim on the ground of negligence. (1923) A.C. 74, followed. 
The leading distinction between an invitee and a licensee is that, in the case of 
the former, invitor and invitee have a common interest, while in the latter, 
licensor and licenseé have none. 

(2) As it was not as user of the highway that the ap t ysuffered injury 
but while she was on the fore court the respondents will not be liable on the 
ground of nuisance. : r 7 

There is no justification for regarding as obiter dictum a reasoii given by a judge 
for his decision because he has given another reason also. Neither of those 
grounds is a dictum. 

a- ., (1949) 1 Al E.R. 790, affirmed. 


[Exp or (1950) I M.L.J.] 
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SUPPLEMENT. 
REPUBLIC OF INDIA. 


On the 26th of January, 1950, a new era dawns in the chapter of 
Indian History with the proclamation of India as a Repusic. The 
very word Republic conjures up in our imagination the magic words 
of liberty, equality and fraternity, the ideal for which the people of 
France paid so dearly a hundred and fifty years ago. But ey a 
contrast in India! It has been a glorious and bloodless revolution 
unparalleled in the RoN of nations—all thanks to that departed 
Saint who preached to the world his gospel of peace and non- 
violence. e have pee through the stages of dependency and 
dominion status and have reached the summit of our ambition— 
Republic. It is a giddy height and requires great sobriety and > 
restraint to keep the balance and avoid a tumble down. To those 
who have evolved such an dern Republic out of a confused 
medley of diverse elements which India once was, greatest credit is 
due and must be ungrudgingly tendered. 


The Constitution of India as finally drawn up and passed by the 
Constitutent Assembly is a rernarkable document bearing ample testi- 
mony to the great legal and administrative talents of those who laboured 
hard all these two years and more at the stupendous task of evolving a 
Constitution which while guaranteeing to the citizen all conceivable 
rights had also to provide for the smooth and efficient administration 
of the affairs of the State. It is an achievement of which the whole 
nation may be justifiably proud. 


The Constitution of India is a triumph for the system of Parlia- 
mentary form of Government. Whatever grievances we might have 
: had against the Britishers, it must be said in fairness to them that 
it is they that initiated us into the forms of democratic Government 
and created in us an appreciation and an ardent desire to copy’ 
that form of Government. Our democracy is very radical in that 
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we are to have adult franchise without any restriction either on the 
basis of property, income, taxation or the like. It looks as if we 
are to have after all, a Government of the people by the people and 
for the people. 


At no time perhaps is it more necessary than now to stress the 
supremacy of law in a State. It is the law that protects the subject 
even from the encroachments of State action. Respect for law and 
for those who ‘administer the law should be instilled in the minds of all 
citizens and should be steadily fostered. Recognition of the rule of 
law isthe ‘sine qua nonof a well ordered-society. «© 9 00 o0 T 

The judiciary in whose safe-keeping lies the fundamental liberties 
‘of the’ subject occtiples “deservedly an exalted position in the State. 
An honest, upright, independent and fearless judiciary is the visible 
sign of a true and genuine democracy. In the Constitution of the 
Supreme Court we have all the elements necessary to make it occupy 
its exalted role in the State. 


W Thé ‘citizen should not only be keen on asserting his rights but- 
‘equally ready to discharge his duties as a citizen as well. | 
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Crummar Law.—The plea that certain gi were not received as illegal 
apesan ga eee ly as mariyadas or urs done to a person by others 
efited by his recommendations, who gave them vone and even uy 
out of gratitude for the recommendation made, was held in Varadadesikachan, In re}. 
would not avail in a prosecution for an offence under section 161 of the Penal-Code. 
D Was comme Dy E Judge mi tii aon attaches little weight 
to euphemistic terms or to the so-called free will of the bribe giver and that the 
essence of the matter was the real nature of the payment to be gathered from the 
circumstances. The presumption in section 4 of the Prevention of Corruption 
Act, 1947, was also pointed out. In Muhammad Abdul Khadar Marakayar, In re* an 
owner, who knowingly or negligently allows overloading of his boats so as to endan- 
ger the life of persons sailing therein was held liable under section 282 of the Penal 
Code and that it was not open to him to plead in defence that it was the tindal 
who was in actual charge of the boat that was alone liable. Even in the absence 
of direct knowledge, his negligence in that he did not take due care and attention 
was held would make him liable. The words “ proceeding in any direction in 
section 399 of the Penal Gode was held in Abraham, in re*, to mean only proceeding 
in the same direction and not in any other direction, much less in the reverse direc- 
tion and that therefore the driver of a bus who makes his bus stand across a road 
in such a manner as to prevent another bus which was coming behind to proceed 
further would be guilty of an offence under section 341 of the Penal Code. In 
Ponnuswami, In re,* it was pointed out that if a person has caused the death 
of any pale by a rash and negligent act not amounting to culpable homicide he 
wtould ilty of an offence under section 304-A of the Penal Code and that the 
liftle contributory negligence of the victim would be irrelevant except for the purpose 
of the sentence as contributory negligence in the strict sense of the term, has no 
place in criminal Jaw. Where a person though he had the right of private defence 
of property keeps a public officer locked up in a portion of the house far beyond the 
limits dictated by the need to protect the property and to prevent criminal trespass 
- he would be committing an offence under section 342 of the Penal Code is what was 
decided in Ramaswami iar, In re’. A jewel taken from a goldamith as sample for 
approval if subsequently retained towards a debt due by the goldsmith would accor- 
ing to v. ajut, amount to an offence under section 406 of the Penal 
e as the jewel has been used for a purpose nol endag ad aoe express 
agreement. A mere insult, however gross it may be, is not ient according 
to the decision in Mohammed Ibrahim Maracayar v. Ismail Maracayar’, to bring the 
case within the provisions of section 504 of the Penal Code. There must be an 
immediate likelihood of a breach of the peace as a result of the provocation caused 
by the alleged insult and so a letter written by a father from the moffusil to his 
daughter in Madras, though the contents of it may constitute‘an insult to the Sr sani 
and her husband would not constitute an offence under section 504 of the Pen 
Code. As pointed out in Munuswami Naicker v. Kanniappa Naicker®, the mionn 
of the offence under section 504 lies in the utterer provaire de victim by his words 
i imply that the words 
must have been uttered in the ce of the victim or conveyed to him. An 
enticement is not necessary to a person liable for an offence under section 498 
of the Penal Code according to the decision in Akkiraya Sarasi, In te*. It was 
pointed out that the offence is completed if any person “ takes away” anotper man’s 
wife with the intention that she may have illicit intercourse with him. In Bavayt, In ret 
is discussed as to what would constitute an attempt to commit an offence. Accord- 
ing to that decision, there must be first of all an intention to commit the crime, 
then & t of the commission and then an act towards the commission. 
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Mere forming of the intention or the mere preparation for an offence’ is not 
punishable. | i | | 2 is 
i Evmence.—In Sheik Khadar Sahib, In rel, after di ing the Privy Council deci- - 
sion ip Kotaypa v. King Emperor*, it was held thatthe extentof the statement admissible 
under section 27 of the Evidence Act does not depend upon whether the extent serves 
to corroborate or not the other evidence in the case. The only limitation is that 
the extent must relate distinctly to the facts discovered, subject to its relevancy 
being proved by other evidence. Their’ Lordships of the Privy Council 
` have pointed out in Bhuboni Saku v. The King, that the confession of a co-accused 
can be used only in support of other evidence and cannot be made the founda- 
tion of a conviction. “Nor is the Court bound to accept the confession of a co- 
accused : as corroboration of the approver’s evidence, Padmaraju Shetty, In ret. 
The section, only enables the Court to take into consideration such a confession. 
In Paramban Manmadu v. The King’, in discussing the value of evidence afforded 
by footprints in comparison with that afforded by finger prints it was pointed out 
‘that the opinion ‘of the footprint expert is not Ka ag as evidence. The deci- 
sion contains an exhaustive discussion as to the value to, be attached to footprints. 
As regards the prohibition with referénce to the proof of an oral agreement under 
section 92 of the Evidence Act, it was held in Prattakatu Mayan v. Palakkoianteakatice 
Mammad Kunhs*, that it applies only as between parties to an instrument or represen- 
tatives in interest and not between one of the parties to'an instrument and a third 
party. A plea of discharge is nothit though an ent to give a discharge in future 
may be.” In Vesraswamı v. Narayya’, the Privy Council have laid the considerations 
in regard to the admissibility of oral evidence of an ‘agreement for reconveyance 
of property sold. They point out that where a'sale of land is in truth a mortgage, 
the vendor cannot claim specific performance of an oral agreement to reconvey, 
for in that case the oral agreement would obviously contradict the terms of the 
deed and evidence of such agreement cannot be let in. But where there is an 
outright sale, an oral agreement that on the happening of a certain event it Was 
to be followed by a reconveyance of what has been sdld, the oral agreement cannot 
be held’ to contradict, vary, add to or subtract from the terms of the sale deed. 
It was pointed out that to add a stipulation which is quite unconnected with the 
terms of the sale is not an addition of the kind struck at by section g2 of the Act. 
` In discussing as to what would amount to f of non-access within the meaning, 
of section 112 of the Evidence Act, it was held in Kasi Ammal v. Ramaswami Reddiar 
that if a husband proves that notwithstanding the existence of opportunity of 
having an intercourse with his wife he hdd no actual co-habitation with her, lie 
. establishes “‘ non-access”’ within the meaning of the section: The law relating 
to evidence of accomplices in India was indicated by their Lordships of the Privy 
Council in Bhuboni Saku v. The King’. According to that decision while it is not 
illegal to act upon the uncorroborated evidence of an accomplice it is a rule of 
prudence so universally followed as to amount almost to a rule of law that it is unsafe 
to act upon the evidence of an accomplice unless it is corroborated in material 
respects so as to implicate the accused and that the evidence of one accomplice 
cannot be used to corroborate the evidence of another accomplice. In this con- 
nection it was pointed out that the statement made by an approver under section 164, 
Criminal Procedur@ Code does not amount to the corroboration ‘in material parti- 
culars which Courts require in relation to the evidence of an accomplice and that an 
accomplice can never corroborate himself.: Though their Lordships recognise that a 
conviction gan ad ep the evidence ofan accomplice supported oniy PY the con- 
fession of a co may-be justified in law under section 133 of the Evidence Act, 
they point out that Courts should: be slow to d ‘from the rule of prudence” based 
on long-experience which -requires some independent evidence implicating the 
re aa 
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icular accused. This rule of prudence was echoed in Padmaraja Shetty, In rel. 
Where an approver’s evidence is bare and fails to carry conviction, then according 
to the decision in Paramban Manmada v. The King, very substantial corroboration 
of the approver’s story would be necessary before it would be possible to bring 
home the guilt of the offence beyond all reasonable doubt. In regard to giving 
a ruling as to admissibility of evidence it was pointed out in Ponnammal: v. Modern 
Stores?, that it should be as brief as possible and the trial should proceed thereafter 
without a break and that fuller reasons may be incorporated in the judgment. 
in long judgment as to admissibility and the posting of the case to a future date was 

eprecated. 

Torts.—The exceptions to the general law that a person is under no duty 
towards a trespasser were pointed out in Herbert Richard Ferrington v. Munisami*, as 
being (1) that he cannot do something which is dangerous to a trespasscr if he 
knows or has reason to believe that the trespasser is already on, or may 
be on,.bis property and (2) that he cannot do anything to lure on to 
his land and Kill animals who would keep outside his land but for the 
allurement. Where an owner laid traps to catch trespassing pi which 
damaged his crops but a neighbour's cow strayed into the field and fe into the 
trap and got killed, it was held that the owner of the land will not be liable. Their 
Lordships of the Privy Council in a case from Canada, William Yachuk v. Oliver 
Blairs Co., Ltd.,® in considering the liability of a company for the negligence of its 
employee in having sold a quantity of petrol to a small boy who played with it 
and Wes injured by an explosion, it was pointed out that the boy could not be 
found guilty of contributory negligence. It was held that the boy’s deceit in giving 
a false reason for buying petrol could afford no excuse to the supplier. The su lier 
ought to have known the natural propensities of children and ought not to have 
put a highly inflammable substance into the hands of a small boy which in effect 
is to subject him to temptation and the risk of injury.. The principles governing 
the question of privilege in regard to the publication in a n aper of the Report 
of a statutory commission without any comment thereon fell to be decided in 
Perera v. Andrav Vincent Peris*, by the Privy Council and it was pointed out that 

rts of judicial and parliamentary proceedings and perhaps of some bodies 
which are neither judicial nor parliamentary in character, stand in a class apart 
by reason that the nature of their activities is treated as conclusively establishing 
that the public interest is forwarded by publication of reports of their proceedings. 
Animus injuriandi would be negatived if malice is not present in the publication 
which it is in the interest of the public to publish and privilege will attach to publi- 
cation of such reports.“ ' 

Hou Law.—In Lakshmi Sundaramma v. Suryangrayana’, in considering the 
nature of the obligation of a father to marry his daughter it was held 
that under Hindu Law a father is under no legal obligation to get his 
daughter married and that a wife who has expended money on their 
daughter’s marriage is not entitled to recover it from her husband. The 
obligation cast to marry his children is cast upon a father by law only 
if there is any joint family property in his hands and not in other cases. Every 
marriage in which memenekanam—payment of a small sum to the bride’s father— 
is received by the father need not, according to the decision in Muthu v. Narain®, 
necessarily be a marriage in the asura form. If it is merely made to conform to 
custom or out of respect for tradition, it will not render the marriage one in asura 
form. But it will be otherwise if it is really a bride’s price in fact. In Neslangouda 
v. Ujjangouda?, following Anand Bikkappa v. Shankar Ramchandra)®, it was held by 
the Prjvy Council that where an adoption by a widow of a predeceased coparcener 


takes place after the property ha in the mother of the last surviving 
copargener who had also subsequent to such vesting adopted .a son. to. her husband, 
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the subsequently adopted son is entitled to claim a half share from the previously 
adopted. boy. The question whether it is open to a widow to give up by agreemenc 
her right to adopt was held not to arise for decision. The Fed Court applied 
` the Pes of the decision in Anand Bikkappa’s case1, as re-affirmed in Neslangouda 

v. Ujjangouda*, to the case of an adoption by a predeceased coparcener’s widow 
after extinction of coparcenary by partition in Tatya Shantappa v. Ratnabai?. It was 
there pointed out that there is ro distinction in principle between extinction of a co- 
parcenary by the death of the last surviving coparcener and its extinction by partition 
so far as the right of the widow of a predeceased coparcener to make a valid and 
effectual adoption is concerned it was held that the principle of the decision of the 
Privy Council must apply a fortiori to cases where the coparcenary became extinct 
by partition, for, the family properties would still be in the hands of the members 
of the family, though divided end there would be no question of divesting property 
vested in a stranger to the family. The’refusal of the nearest sapinda to give his 
consent to an adoption by widow on the ground that the proposed boy was not a 
Sapinda or sagotra or a gnutt was held in Venkatarayudu v. Seshamma* will not be proper 
and that an adoption made with the consent of remoter sapindas in such a case 
would be valid. The law on the question of consent of sapinda is exhaustively 
discussed in the judgments in Si a Rama Rao v. Satpanarayanamwo this. The 
actual decision in the case was that a Hindu widow in the Madras Presidency 
could make a valid adoption with the consent of a divided sapinda of her husband 
when an undivided coparcener of her husband, whose consent was sought in the 
first instance, withholds his consent wrongfully. It was pointed out that the 
question as to whether a refusal is proper or not has to be decided on the facts of 
each case. Where a will gave authority to a widow to adopt with the approval 
of five trustees appointed in che will, an adoption with the consent of the sole 
Surviving trustee at the time of the adoption was held to be an adoption validly 
made in Kothuruswami v. Viravoa*. Where an elder brother, who is in fact the 
manager, alienates ily property for a binding purpose, it must according to the 
decision in Muthu Nadar v. Chinnadorai Nadar*, be construed as conveying the entire 
interest in the joint family property which the manager was capable of conveying 
to the alience and the minor would be bound. In Papanasam Chettiar v. Muthaypa 
Chetitar®, it was held that where in a suit against the manager of a joint Hindu ` 
family, though not described as such, in which the adult coparceners are also im- 
pleaded a decree is passed it would bind the family and the minor coparceners though 
not ea nomine parties would be bound where the decree against the father is passed 
against him for payment out of the joint family properties. In Ramanathan Chettiar 
v. Ramanathan Cheitiar®, it was pointed out that in the case of an ancestral banking 
business, the manager of the family has power to pledge the credit of the family 
for the ordinary purposes of the business and that in respect of a debt binding on 
the family, the manager can give the joint family property as security. But after 
partition, the power of a father or manager to represent the other members would be 
at an end and any decree that may be passed thereafter cannot be executed against 
the divided members who were in no sense parties to the suit. It was further held 
that the position of a junior member of the family after a partition is not the same 
as that of a er of a dissalved firm and the powers of the erstwhile manager 
to incur liabilities so as to bind the other members is a limited power to be exercised 
for the preservation of the business as an asset of the family pending a final partition. 
Where a father endorses for valuable consideration a promissory note executed in 
his favour and in a suit brought by the endorsee against the father, a decree is passed 
against the sons on the death of the father, it was held in Maria Pillai v. Muthukumaran?! ° 
that there was no question of any surety debt and that the decree could be extcuted 
against the joint family assets. A father as manager can give a valid discharge 
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in respect of a promissory note in favour of a son in respect of a debt due to the 
family where the son dies—Nallamilli Veerayamma v. Karri Amireddi*. In Guruswami 
Goundan v. Marappa Goxndun?, it was held after a discussion of the texts and case-law 
that a renunciation of his rights in the joint family properties by a father after 
agreeing to receive maintenance would be valid. If a pre-partition'debt loses its 
identity and merges in a new cause of action that arose after partition, there would 
be no pre-partition debt at all as pointed out in Subba Naicker v. Subbaraman Naicke: ? 
and the family pro in the hands of a son obtained on partition could not be 
made liable for such debt. That a notice to the of a Mitakshara Hindu 
joint family or the karnavan of a tarwad governed ji the Marumakkathayam 
would be enough to create a division in status and that it would not be necessary 
to give notice to the other members was decided in Kathssumma Beechu‘, by a third 
judge on a difference of opinion between two judges. An unregistered cadjan 
mun which ex facie purports to embody a division iy metes and bounds of a house 
worth some lakhs of rupees would be inadmissjble to prove a division according 
to the decision in Ramanathan Chsttiar v. Ramanathan Chettiar®. It was also decided 
in that case that the mere fact that the members of a joint Hindu family divide 
among themselves a portion of the family assets does not by itself create or imply 
a division in status among them and that the intention must appear from the 
document itself. According to the decision`in Ttruchandur Sivathwaja Matam v. 
Sami Bhattar*, in the Madras Presidency a male bandhu is entitled to preference 
over a female bandhu even though the latter is nearer in degree. It was pointed out 
in Kuppuswami Asari v. Manickasari? that the rule of succession to the stridhanam 
property laid down in the Mitakshara schoo] of Hindu Law has not been in 
any way altered: by the Hindu Law of Inheritance (Amendment) Act. A decision 
against a woman in regard to her stridhanam would generally bind all who claim 
it after her was one of the points decided by the Privy Council in Nulandaivelan 
Chettiar v. Official Receiver of South Arcot®*, On the question whether a decree against 
the widow would bind the reversionary interest it was pointed out in Natarqja Pillai v. 
Appaswami Naidu®, that it is one of construction depending on the terms of the decree. 
Where a debt is binding on an estate in a suit brought by an endorsee of a promissory 
note executed by the widow, it cannot be said that a decree could only be passed 
nally against the maker, the widow, and not against the estate as upon a debt 
Binding on the estate. Where the donor was the sole owner entitled m absolute 
_fee-simple to the estate which she was making a gift of to ber daughter, the use of such 
words as “ hold and enjoy the property itarily,” ‘‘ from son to grandson and 
soon” and “as long as the sunand moon last” were held to be more than 
enough to confer an absolute estate on the donee in Pxgalumperwmal Pilla v. 
Thangathammal!®, In Aniruddha Mitra v. The Administrator-General of Bengalli, the 
Privy Council has held that bequest of residuary estate to son or sons of testator’s 
son natural born or adopted when such persons are unborn at the time of the 
testator’s death to be a valid bequest. In regard to the custody of a girl aged two 
and a half years it was held in Kalia Goundan v. Valliammal1?, that though 
the father is the guardian of Hindu child, if the mother is suitable and living 
it is impossible to find an adequate substitute for her for the custody of a child 
of such tender years and that in the interests of the child the mother should have the 
custody till it is 18 years. In two elaborate judgments, Sriramulu v. Pundarikakshayya’* 
and Bapayya v. Pundarikakshayyal*, the Federal Court has held that the de facto 
guardian of a Hindu minor (in the cases, the natural father of a minor who had 
been given away in adoption) cannot in law execute a promissory note in the name 
of the minor so as to bind the minor’s estate. It cannot form a valid consideration 
for tle subsequent sale of the minor’s propertv by the ds facto guardian. The 
ee 
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entire law on the subject mning with Hanooman Prasad’s caset, has been very 
fully discussed. A custom t in case of estrangement between husband and 
wife, all presents made by the bride’s people at the time of the marriage to the 
bridegroom was to be returned to the bride was held not only to be not opposed 
to public policy but in the interest of the women. In Kulandainelan Chettiar v. 
Offictal Receiver of S. Arcot*, it was held that a custom among Nattukottai Chettiars 
with regard to stridhanam which involves radical alteration of the ordinary law 
would not be recognised without very definite evidence. A Full Bench of the High 
Court in Sankaranarayana Aiyar v. Poovananthaswamt Temple*, has now finally decided 
that a suit by a ds facto trustee on behalf of a religious and charitable trust for recovery 
of property belonging to an Idol or Mutt held adversely to the trust by a stranger 
would be maintainable. In Tiruchendur Sivathwaja Matam v. Sami Bhattar*, it was 
pointed out that though the logic that underlay the statutory change in the order 
of inheritance introduced by the Hindu Law of Inheritance (Amendment) Act 
may justifiably be extended to provide for propinquity and not sex as the deciding 
factor for establishing rights of inheritance, the statutory provisions specifically 
enumerating specific classes of heirs cannot be extended in that manner by Courts. 
The rule of succession to stridhana is not affected by the Act—Ku i Asari 
v. Manickasari*. In Palla Sanyasi v. Kayitha Guruoulu*, it was held that section 5 
of the Hindu Widows’ Remarriage Act would not affect the operation of a custom 
according to which there is a reverter to the husband’s family of the jewels given 
to a woman at the time of her marriage if she were to remarry. After laying 
down the test to be applied to' find out if land is “agricultutal land” for purposes 
of the Hindu Women’s Right to Property Act, it was held. in Subramanyam v. 
Narayanamma’, that the user of lands for a very long time as salt pans for producing 
salt would be enough to make them non-agricultural. The right to perform Archa- 
katvam service carrying perquisites in whatever shape it may be for the performance 
of the said services is “property” within the meaning of the Hindu Women’s 
Rights to Property Act accarding to the decision in Surpanarayanacharyulu v. 
Seshamma’, 


MAHOMEDAN Law.—In Fatma Binti Hafidh v. The Administrator-General, Zanzi- 
bar’, the Privy Council has held that where no marriage is shown to exist the mere 
admission of paternity is not enough for the purpose of affording proof of legiti- 
macy ; the treatment must be such as to convey the fact that the child is acknow- 
ledged not merely as the DE of the father but as his legitimate offspring. 
Once, however, a marriage is established on acknowledgment of paternity would 
be enough. 

InsoLveNcy Law.—Wher= an Official Receiver was, made a party to a suit 
by a defeated claimant to the attached properties but did not contest the suit and 
the plaintiff’s claim was allowed it was held in Gannamani Ramanna v. Donga Sur- 
amma’ that it would not be open. to the Official Receiver to reagitate the question 
by filing an application under sections 4 and 53 of the Provincial Insolvency Act. 
In Ammanna v. Ramakrishna Rao", it was pointed out that the effect of the insertion 
of section 28-A in the Provincial Insolvency Act was to alter the law laid down 
in Ramasastrulu v. Balakrishna Rao'? and that the provision was retrospective. In 
Palaniyandi Mudaliar v. Palamivel Mudali1? it was pointed out that the insolvency _ 
proceedings came to an end with the annulment of the adjudication and that the 
subsequent vesting in the Official Receiver under section 37 of the Act has not the 
effect of oe ae insolvency proceedings. The applicability of the proviso to 
section 72 also fèll to be decided in the same case and it was held that the proviso 
refers only to the debts proved ee the pendency of the insolvency 
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“1. (1856) 6 MLA. 393 (P.C) 7 B. (1949) 2 ML. 75. 
2. (1949) 2 M.L.J. 238 rc) h 9. (1949) 2 MLL]. (P.Q). : 
3- (1949) 2 M.L.J. 171 (F.B.). 10. (1949) a M.L.J. 128. | 
4. (1949) 1 M.L.J. 448. 11. (1949) 1 M.L.J. 249. can 
$ 1949) 2 M.L.J. 126. IR. (1942) 2 M.L.J. 457 : LL.R. (1943) Mad, 
1949) 2 M.L.J, 738 yE | 
7e (1949) 1 MLJ. 537. | | 18. (1949) 1 M.L.J. rog. 


I] THE MADRAS LAW JOURNAL. II 


ment and that the Act contemplates only proof of debts during such period. The 
result in that case was that where a person proved his debt after annulment and 
the property was vested in the Official Receiver under section 37, he could not 
avail himself of the proviso to save limitation. ‘Where pending an appeal inst 
an order‘under section 53 of the Provincial Insolvency Act setting aside an aie - 
tion by the debtor, the alience enters into a compromise agreeing to deposit enough 
money to pay off all the debts and makes the deposit and there is a surplus left after 
payment of all the debts, on a question as to who has the preferential right to it, 
it was held in Narayana Rao v. Official Receiver, Rayahmundry1, that the alienee, 
rather than the debtor, had a more equitable right to it, the reason being that the 
balance left after such payment cannot be considered as surplus remaining after 
administration and payment of all creditors in full to which the insolvent is entitled 
under section 67 of the Act. In Muthukaruppayes Achi v. Pothapular Pillai?, where 
the powers of an Official Receiver was in question-it was held that he had an un- 
questionable legal right to sell all properties of the insolvent and was not to go 
the administrative advice tendered to him by the Insolvency Court, though he 
undou btedly stands in danger of being removed from the office or being sued by 
the parties for damages, for such failure. : i . 
Property Law.—In Gulab Rasod Saheb v. Hamida Bibi*, it was held that the 
doctrine of lis akak should not be extended to cover an involuntary alienation 
“in execution of a mo e decree where the mortgage was prior to the suit relied 
on as operating to affect rights of the parties under the provisions of section 52 
of the Transfer of Property Act. A mere agreement by the buyer of some items 
of the property mortgaged to pay off the mortgage debt would not amount to a 
“ contract to the contrary” within the meaning of section 56 of the Transfer of 
Property Act to enable the mortgagor to claim that the items sold to the buyer 
must be first proceeded against by the mortgagee in executing his decree, was 
what was decided in Mangayya v. Achayamma‘. - The liabilities imposed by section 
of the’ Transfer of Property Act on a mortgagee in possession continues till the 
relationship of the mortgagor and mortgagee comes to an end, and in the case of a 
suit till the final decree is passed and on this principle it was decided in Satya- 
narayana v. Suryanarayana’, that the mortgagor is entitled to have an account taken 
of the profits received by the mortgagee ın possession between the date of the preli- 
minary decree and the date when possession is given under section 76. In Krishna 
Raya Kodgi v. Sankaypa Shetiy® it was held that it could not be.said that the procedure 
ibed in section 83 is limited to mortgages properly so called and that it could 
not be extended to charges securing a recurring liability. It was pointed out that 
the language of section 100 of the Act permits the procedure prescribed in section 
83 to be availed of by the person who is hable to pay the money charged on the 
land. In Naidu v. Bhimalingam’, the distinction between legal and con- 
ventional subrogation is pointed out and it was further held that it could not be 
said that the crucial date for the application of the doctrine of subrogation is the 
date of the sale deed under which the vendees undertook to discharge a mo ; 
The right will arise only on the discharge of the mortgage and not earlier. ere 
Sen je Woe ed ee ee Mg aa aa wa 
of property which in fact belonged to another, he is not according to the decision 
in Saraswathi Madthi v. Rama Shetty®, entitled to a charge. In Narayanaswamy Aiyar 
y. Mutherethnam Ayyar*, it was held that section 120 of the Transfer of Property Act 
could not be construed to confer on an assignee of the party within the meaning 
of section 119, rights which section 119 conferred on that party. . 
Manpras Esrates LAND Aaor.—In Penjun ees Chayappa>®, the charging 
of mera, fishery rent and fee for use of landlord’s g floor was held to be quite 





6. (1949) 1 M.L.J. 196. 
1949) 1 M.L.J. 660. ie (1949) 2 M.L.J. 520. 
1949) 2 MLJ. 534: . ee a M.L.J. 419. 
1949) 2 M.L. J. : 9- (1949) 1 M.L. | bae. i 
5. (1949) 1 MLL.J. r16.. i 10. (1949) 2 M.L. J. 770. . 


\ 


Peer 


12 THE MADRAS LAW JOURNAL. . [1950 


tadul, being personal inams would come under the expression “other tenures ” 
in Explanation (i) to section 3 (2) of the Madras Estates Land Act. Another 
point decided in the same case was that the exclusion of porombokes in an inam 
grant could not stand in the way of applying the Explanation (i) to section 3 (2) (d) 
to that grant. According to decision in Satagoparamanuja Charyulu v. Venkata- 
rayudu® the fact that in the case of a grant of a named village it is exclusive of 
poromboke will not take it out of the category of an estate within the meaning 
of the Estates Land Act. In deciding the question as to what is private land, 
there is an exhaustive discussicn of the case-law on the subject in Pentakota Narayudu 
v. Venkataramanamurthi?. It was held that direct or personal cultivation may be 
and is often a useful test for Cetermining the character of land in an estate (i.s.} 
whether it is private land o- ryoti land, but leasing by itself is not fatal to the 
claim that the land in question is private land. The inaccuracy underlying the 
notion that private land of a zamindar is confined to land surrounding his residence 
was also pointed out. In the Province of Madras v. Sri Vedaranyaswam Devasthanam*, 
it was held that the doctrine of res judicata can have no application to decisions 
of revenue authorities on questions of title like orders under section 20-A of the 
Act. It was also decided in the same case that a road poromboke or Puntha - 
boke is not Communal property and the right of reversion is in the landowner 
and not in the Government and that the same principle would apply to cases of 
whole village inam areas. Ifaryot has been paying rent to the landlord at a 
particular: rate for a period of 20 years, then a presumption arises under section 27 
of the Act that he holds at the same rate and under the same conditions as he did 
in the preceding year ; v. Chayappa*. Their Lordships of the Privy Council 
point out in Swarama Prasad Bahadus v. Majeti Potharaju® that before a ryot can 
claim relief under section 55 of the Act he has to show that the relationship of 
landlord and ryot subsists when he claims the relief. After pointing out that 
“ abandonment ”. implied an mtention to abandon their Lordships decided on the 
facts that the plea of abandonment failed. In Kandaswami Naick v. Ponnu Naick", 
it was held that a sale held in the absence of a notice to the ryot under section 
112 of the Act is a nullity as the service of such a novice is an imperative condi- 
tiou precedent to the Co r appointing an officer to conduct a sale for arrears 
of rent unde: Act and as such there is no duty cast upon the defaulters to bring a 
suit to set aside such a sale. It was further beld that unless it was shown that 
reasonable and due diligence Lave been taken to serve the defaulter personally, 
affixture cannot be justified and it would not be service as contemplated by section 
119 of the Act. In Chelapatht Reddi v. Provincial Government of Madras®, it was pointed 
out that the procedure laid Cown in sections 136 (1) and 139 of the Act, which 
have relevance only to cases af applications under section 198 of the Act need not 
be followed in cases of action taken under section 142 of the Act. It was also held 
that section 142 embodies a general provision applicable to all tanks which serve 
partly an estate and partly Government land and that there is no reason to restrict 
its application only to tanks not endowed with desabandham inams. According 
to the decision in Ramachancra Rao v. Narasimhanarayanam Garu*, the appellate 
Court could exercise the ers under section 192 (5) only after going through 
the procedure prescribed by that section, namely, after stating what the amount 
payable was and after giving an opportunity to the party to pay the same. It was 
further held that section 192 “5) only takes away the right of the tenant to plead 
that the rent claimed was excessive and that the party was entitled to urge all other 
pleas open to him. A landlord obtaining decree for rent against his tenant under 
the Estates Land Act and afterwards ceasing to be his landlord cannot execute 
his decree in a Revenue Court and realise his arrears in a revenue sale but should 
execute the decree in a Civil Court was the point of the decision in The Official 
Receiver, West Tanjore v. Sakkuwar Bai Ammal. . ' 
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LAND Acgumrrion Acr.—The Revenue Divisional Officer is ‘under no duty 
as pointed out in Revenue Divisional Officer, Tanjore v. Venkatarama Iyer}, to draw 
the claimant’s attention to his omission to mention the amount of his claim in the 
memo filed by him and the Act nowhere casts any such obligation on him. Where 
a Claimant files a statement complaining that the valuation adopted was grossly 
“ inadequate and that he was entitled to not less than a‘particular amount for his 
nanja and a particular sum in respect of garden lands, it cannot be said that 
the provisions of section g -(2) of the Land Acquisition Act have not-been complied 
with so as to disentitle the claimant to pray for enhancement of the award; was one 
of the points decided in Lakshmi Narasimha Devaru v. Revenue Divisional Officer, Manga-. 
lore*, Another point decided in the same case was that for fixing compensation 
in the case of wet lands, capitalisation of the net annual income àt twenty years’ 
purchase is the proper method to be adopted: and that there is no reason to adopt 
a different rule in the case of lands which were ordinary dry lands-at the time of the 
notification though they hdd a potential value as building sites. In Faswantnall 
Sowcar v. The Collector of Madras*, it was held that the right o appar under section 54 
of the Act is limited by section 110 as well as by Order 45, Civil Procedure Code: 
and that section 54 of the Act excludes: a right of appeal to the Federal Court on 
the ground of a case being a: fit one-to appeal under clause (c) of section 109, Civil 
Procedure Code.. f 

Conrracts.—The Federal Court in Jainarain Ram Lundia v: Surqjmull Sagar- 
mull‘, after pointing out that a contract once completed can be. got rid of only 
with. the concurrence of both parties,-indicated that if further. negotiations are 
started with regard to new matters, that would not prevent full effect being given 
to the contract already ‘existing unless it is established as a fact that the contract. 
was rescinded or varied with the consent of both the parties or-that both the parties 
treated it as incomplete and inconclusive. It was a further point of decision in 
that case that when parties enter ‘into an agreement on the clear understanding 
that some other person should be a party to it, no perfected contract is possible 
so long as this other person does not join the agreement. But where there is no 
such intention and where there could be no injustice, a party would be made to 
perform the contract which he has made. ere there is a‘ non-performance 
of a contract within a-reasonable time the other party has a right to repudiate 
and cancel the.contract was a point decided in Hanuman Prasad Pragdas v. Nanjappa 
Chetty’. Another point decided in-the same case was as to jurisdiction. Where 
the parties had agreed that the Railway receipts in respect of the goods contracted 
for should be sent to'a Bank ‘in Madras, against payment, the Gourt at Madras 
would have jurisdiction to try a suit relating to that contract and that on the same 

inciple the damages are`also to be assessed according to the market rate in Madras 
use the performance of the contract and the payment for the goods are at 
Madras and not the place of despatch. ‘The effect of mistake’ on ts 
came in for a critical and full examination in Ramanjulx Naidu v. Gajarqja Ammal* 
and it was laid down that if an assumption of a basic or fundamental character 
made by the parties to an seren ent is erroneous, ie aera is void at its 
inception, the law ing such errors as striking at the root of the agreement , 
itelt. E ae cy Ge ae a 
given in respect of a mistake of law. It may be that owing to the combined effect 
of the views of both parties of the law and the facts, they made a mistake at the 
time of entering into the transaction as to the nature of their pre-existing private ' 
rights to the property forming the subject-matter of the transaction. Such a 
mistake would not be a ‘pure mistake of law and may be a ground of relief. The 
decisign of the Federal Court in ‘Jainarain Ram Lundia v. Suri Sagarmull*, points 
put that unlike English Law, the Indian Law by virtue of the provisions of section 
43 òf.the Contract Act makes all joint liability, joint and several in the absence of 
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an agreement to the contrary and that it is, therefore, open to the promisee to sue 
any one or some of the joint promisors, and it is no defence to such a suit that 
all promisors must have been made parties. A shrotriemdar repairing works of 
irrigation in the village hasa right to reimburse himself of the money by asuit under 
section 69 of the Contract Act was decided in Chslapatht Reddi v. Provincial Govern- 
ment of Madras}. The scope of section 72 of the Contract Act fell to be decided 
in Shiba Prasad Singh v. Srish Chandra Nandi?. Their Lordships point out that section 
72 makes no distinction between mistakes of fact and mistakes of law and that it 
must be read together with the rest of the Act and in particular with sections 21 
and 22 which also deal with mistake. Payment by * mistake” in section 72 
must according to the decision refer to a payment which was not legally due and 
which could not have been enforced : the “ mistake ” is thinking that the money 
paid was due when in fact, it was not due. Their Lordships are careful to point 
out that it cannot be said that every sum paid under a mistake is recoverable, no 
matter what the circumstances may be. 


ee a eee en Kana his own cause 
will apply to the case of a chairman of a meeting of the olders of a company 
whose functions are to decide as to the validity of certain nominations, nak be 
his own was decided in Nagappa Chettiar v. Madras Race Club®. As poin 
out therein there is no distinction in this respect between the meeting of a company 
anc other meetings. The same case has laid down the circumstances when the 
sharcholders of a company are entitled to bring an action against the company. 
In se eae Mudaliar v. Samarapuri* it was held that it could not be said that the 
Court no jurisdiction to appoint a receiver in a going concern like a company, 
which is carrying on the managing agency business of another company. There 
is no provision in the Companies Act which excludes the jurisdiction of a court 
to appoint a receiver. Where the managing agency agreement shows that the 
appointment was due to any peculiar confidence reposed in another company, 
it may not be proper to appoint a receiver. When a receiver is appointed he is 
not substituted for the Company. In Mahalakshmi Textile Mills, - v- Meyappe 
Chettiar’, it was held that a forfeiture on non-payment of the call money cannot 
be attacked on the ground of any irregularity or illegality because that the parti- 
culars as to its payment were not mentioned in the resolution making the . In 
The Jawahar Mills, Lid. v. Mulchand & Company®, after pointing that an application 
under section 38 of the Companies Act for rectification of the register does not fall 
either under Article 48 or 49 of the Limitation Act and that therefore it falls under 
Article 120, held that in a proceeding under section 38, the company can only be 
ordered to pay damages when their register is ordered to be rectified and not 
otherwise. It was further held that the Court cannot order rectification of the 
register in re ah ai shares in the absence of those third parties to whom 
they had been allotted and whose rights will be affected by the rectification. Another 
int that was decided: in the same cause was that a forfeiture of shares 
or non-payment of unpaid call money after a further notice which is shorter 
than that required by the articles of association, the irregularity, in the matter 
of the period of notice makes the forfeiture voidable at the option of the shareholder. 
But where the conduct of the shareholder amounts to standing by to see whether 
the company would ultimately turn out sufficiently profitable to make it worth- 
while to assert his claim as shareholder, he will not be entitled to relief especially 
where the company had parted with the forfeited shares to third parties on the 
footing that the forfeiture was valid. The tests to be applied to find out the validity 
of a document creating security over company’s assets were pointed out in Karundia 
v. Official Liqui , Andhra Paper Mills, Co., Lid.?, as also when registration with the 
Registrar of Joint Stock Companies is essential. On the construction of the deed 
in that case it was held that it was not a floating charge under section 109 (fY 
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of, the Companies Act and that. non-registration of the deed could not invalidate 
the security. The expression “not ‘less than. twenty-one daya” ‘ occurring 
in section 81 (2) means according to the decision in Nagappa Chettiar v. Madras Rate 
Club1, twenty-one. clear days-exclusive of the day of service and exclusive 
also of the day on which,the meeting was to be held. That is, there must be an 
interval of twenty-one days in between the date. of the meeting and the date of the 
service of the notice. But this requirement can be dispensed with by an agree- 
ment of all the members entitled to attend and vots and not merely of those entitled 
to vote and present in parson or proxy at the meeting. An‘express consent of all the 
members to waive the notice to be established.to sustain a plea of waiver of, 
objection ‘as to legality of notice. In Seethtah v. Venkatasubbiah*, it was held that 
in the absence of misappropriations ót malversation of funds by the management, 
a company should not be wound up merely on account of differences of views 
between the majority directors and the minority directors. A point of tice 
and procedure in regard to compulsory winding up applications in the High Court 
Original Side, namely, as to whether oral evidence is admissible and if so how far 
, was examined. It was pointed out that there is no inflexible rule or practice prohibiting 
the adducing of oral evidence or the cross-examination of the deponents of affidavits. 
Where necessity suggests or expediency requires, it was said, it would be open to 
the Ju trying winding up proceedings to allow oral evidence. It was also 
indicated that the Court’ a discretion to award costs to a creditor, appeatmg 
Toppo apa ag te In Natesan, In re? it was held that unless there 
are statements in the balance-sheets of material particulars wilfully made by 
the auditor and directors knowing them to be false, they cannot be held guilty 
of an offence under section 282 of the Companies Act. Unless the prosecution 
shows mala fides or want of good faith on the part of the directors or auditors they 
cannot be held to be criminally liable. Thal thi Copi Des Pe initiate 
misfeasance proceedings even in the case of voluntary liquidation against the 
managing director or a liquidator was the point of the decision in Parandamiah v. 
Narasimha Rast. It was pointed out that the language of section 235 is general 
and applies to all the three modes of winding up of a company contemplated by 
section 155.. bile : n ; 


it lies upon the party secking to defeat a prior contract of sale of land to prove 
that he is a purchaser for value bona fide and without notice of the previous contract. 
Though the initial burden may be upon the purchaser, very little evidence on 
his part would be sufficient to discharge the onus in a particular case. In Mumi. 
Samappa v. Gurunanjappa® it was held 

mance of an agreement to sell executed by a Hindu father and another and simply 
impleads them alone without making the sons parties, the question of the inability 
of the father to convey the shares of his sons could not.be pleaded in defence as a 
ground for hierar specific performance where the purchaser is willing to take 
such title as the fa 


are the subject-matter of the suit are limited in number and are not ordinaril 
available in market it is quite proper in view of illustration (iii) under clause a 


taken place beyond the jurisdiction of the High Court, it has no tion 
to give relief under section 45, Specifi Relief Act, even though the ndent 
may have his office in within the Ordinary, Origin jurisdiction of the High 
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Stamp Act.—In Sambasiva Rao v. Venkatasuryanarayanamurthy! an interesting 
question was raised, ie., whether the signature in an account book showing a 
certain amount as due on previous dealings is admissible as an acknowledgment 
without being stamped. i ‘deciding that it need not be stamped it was pointed 
out that the signature is merely an acknowledgment of the correctness of the account 
‘and is not evidence of the debt of which there is already evidence in the account 
book. é ' fot Me 
CourT-FEE3S.—On the question of the proper provision of the Court-Fees Act 
applicable,to a suit for, a declaration that an order of the Deputy Commercial 
Tax Officer, was illegal, it was pointed out in Kalla Suraya and Sons v. Ths Province 
of Madras? that impugned order is not a “ decree ” within the meaning of section 7 
{iv-a) of the Court-Fees Act so as to attract the operation of that ‘section and that 
is section 7 (iv) (c) that would apply and that the plaintiff is entitled to value:the 
relief under that section, put his own valuation, and pay the court-fee on the value 
so fixed by him. Where a plaintiff values his relief for purposes of jurisdiction at a 
particular amount, as: consequential reliefs court-fee is payable ad valorem 
on same valuation was ’ t was decided in Seshachariar v. Pattammal®. In Ke | 
payee Ammal v. Periasami Goundan * where the suit was for a declaration that the - 
plaintiff was entitled to the suit property and for a permanent ‘injunction restrain- 
ang the, defendants from interfering with the plaintiff’s possession, it was pointed 
that: the relief of injunction is consequential on the relief of declaration because 
both the reliefs were not founded on the same ret of facts. Where a plaintiff sues for 
partition and possession ofher share of her father’s estate and also states in the plaint 
that an ex decree obtained against her was a, nullity, it was held in Azima Bi 
v. Zohra Bil that the plaintiff could not be, called upon to pay court-fee under 
section 7 (iv-A) when she has paid fixed court-fee and separate court-fee for posses- 
sion under section 7 (v). ere a suit relates to setting aside an order on a claim 
petition relating to immovable property the suit is to be valued for purposes of 
Jurisdiction according to section 7 (v).—Singarachariar v. Lakshmana Chettiar®, A 
plaintiff whose plaint 1s returned for oe to a proper court cannot by merely 
tuisting the language of the plaint file a fresh plaint in the same court—Manikkam 
v. M pa Nadar". The nature of the discretion conferred on a court by section 
11 of the Court-Fees Act was pointed out in Kotiah v. Decaiah® and it was held 
that a court cannot and should not deprive itself of the statutory dise 
cretion in anticipation by stipulating that in any circumstances the suit or petition 
will be: dismissed if the additional court-fee is not paid within the prescribed time. 
For this discretion to come inte operation there must be-an application for extension 
tendering a sufficiunt cause on which a judicial mind has to D brought to bear. In 
Suryanarayanamurthi v. Ramakrishnayya*, the Court had to consider whether an appellate 
Court can after the appeal (against decree passed in a suit for accountson which 
‘court-fee on the tentative valuation has been paid) has deen directed to be numbered, 
entertain an objection by the Court-fee examiner and order the appellant to pay the 
deficit court-fee. It was held that it was open to the Court to make such an order 
and that was the kind of decision contemplated by section’ 12 (1) of the Court- 
Fees Act. It was pointed out that the order directing the appeal to be numbered 
could not be deemed to be a considered order. The decision in Thangaswami 
Pillai v. Dhanabagyammal)°, discussed the question what distinct subjects: mean 
under section 17 of the Court-Fees Act and on the facts held that the suit did not 
‘embrace distinct’ subjects. In Pervadhannulu v. Pervadhannulu1!, it was pointed that 
for fiscal purposes the liability of a manager of joint Hindu family business 
td ‘account ‘to other members of the family could not be differentiated from an 
ordinary suit for account as between partners and that in a plaint or memorandum 
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of appeal the court-fee payable is on the amount. or value of the subject-matter 
in dayak Applying this principle it was held. that where a defendant who has 
been directed to pay a specific sum to plaintiff in such..a suit, and the defendant 
appeals, the subject-matter in dispute having become ascertained, ad-valorem court-fee 
UN bene whiri he wanted eo ered ae De pad As regards the stamp 


dary payable under Article 12 ) of Schedule | of the Court-Fees Act it was 
eld in Venkatachalapatht v. The rovince of Madras! that it is the e e as 
debts and securities specified in the certificate that must determine duty 


payable and that it cannot be said that such duty is payable on the individua debts 
only. A Registrar acting under section 57-A of the Meadas tive Societies 
Act was to be deemed a Civil Court for the purposes of Article 17 (1) of Schedule: 
TI of the Court-Fees Act according to Subramaniya Ayyar v. Official Liquidator, Mocheri 
ative Socisty®, and that for a suit by a claimant to set aside an order by the 
Registrar only a Court-fee of Rs. 15 was payable. ‘Article 17-B was held in Pelu- 
chami Pillai v. Sankaralingam Pillai*, to be the only article that would apply to an 
appeal against either a preliminary or a final decree arising out of a suit for partition 
and that Article 1 of Schedule I is not applicable to ‘such a case. Where in respect: 
of the same transaction the plaintiff in one is sued as defendant in the other. and’ 
proper court-fees has been p: in the two suits on the respective claims, ab-valorem 
court-fee need not be in respect of a set-off in the written statement in'one 
suit as it cannot be deemed a set-off in the circumstances of the case was what was 
decided in Athimuthu Nadar v. Subramania Nadart.. Where a defendant in a partition 
suit pleads the existence of benamidars in whose names family properties have been 
uk Bae and states that they should be added as parties and they are added, 
the defendant is not bound to pay court-fee on his share of those ‘items of family 
Bre was the point decided in Joga Rao v. Venkata Rao*. < 
'ATION.—In Arishmya Chetty v. Dr. Varadaehari?, in discussing the, 
question of sufficient cause for not age an daa aa in time to add 
legal ‘representatives it was out that the failure of a legal 
representative „of . the lian aga to . instruct | his advocate about, 
his death can be ,taken into PTEE in deciding whether under; 
section 5 of the Limitation Act, the other party had sufficient cause 


for not ing the application in time. That ignorance of the death of a 
defendant wo d be a sufficient cause within the meaning of section 5 of the Limi-- 
tation Act for ex the delay in’ to set aside the abatement caused, 


by the death of that defendant was decided in Ramalingam v. Kotgswara Rao’. In, 
Akkal Naicker v. Kumaraswami Red¢iar® it was held that a decree-holder in the case 
of decree passed by Munsiff as Small Cause Judge, ‘who bona fide files a number of, 
plications on the or side of the same Court and later on realising the mistake . 
files an app lication on Small Cause Side, can invoke the provisions of section 14 
of the Lintation Act. The conditions to be satisfied to get the benefit of section , 
20 (2) of the Limitation, Act were pointed out ip Palaniswami Goundan v. Ramaswami 
® to be, one, that the person the rents or produce must be a, mort-. 
and the. other that he should be ving n of the land‘and that, the. 
eae of the mangge is irrelevant "ot ‘the ap Ls a „of clayse(2) of section 20. 
this it was held that the receipt of produce by a usufructuary mortgagee 
Appl been ‘subrogated to the rights of an earlier mortgagee would come acai 
under section 20 (a) The difficulty in regard tp ap lying Article 31 wan 
in Sestharama Sastri y. The Hyderabad State1°,as e to the ‘fact that t oe article | 
fixes no specific time, for delivery of goods, the ‘ordi inary rule being that, goods have 
to be delivered by a carrier within a reasonable ti c, and as to what is a reasonable, 
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was held that in a suit’ on an instalment bond with a default clause Article 75 will 
only operate if the plaintiff elects to enforce the default clause and in such a 
Gase his right to recover the instalments as on an ordinary instalment bond within 
three yéars prescribed by Article 74, remains unaffected. Jt was further held 
reading the two articles together, that Article 75 is no bar to a suit on the instalment 
bond itself either before or after the expiry of the instalment period for the recovery 
of the instalments which the debtor tas contracted to pay and which have not 
become themselves time-barred under Article 74 and that the two remedies are 
co-existent. Where after sale proceeds have been distributed between creditors, 
the sale as to one item is set aside and the auction-purchaser’s application for refund 
is set aside,a suit by him for recovery of the amounts drawn by thé various creditors, 
would be poem by Article 97 and the starting point would be when the plaintiff 
was dispossessed and not When the sale was found to be void—Murug 
Chettiar v. Arunachala Goundan}. In Chenchurama Reddi v. Ademma*, it was held 
that adverse enjoyment of immovable property for over twelve yam whether 
by a single person or by several persons in succession even thoug they do not 
claim’ from one another provided it is continuous and without a break would 
bar the true owner under Article 142. As to the requirement of proof of possession 
required by Article 142, it was pointed out ‘that a declaratory decree pure and 
simpliciter or even a decree for possession not effectively executed would not satisfy 
it. As substituted service is as effectual as if it has been made on the defendant 
personally, where an sx-parte decree is sought to be set aside, the want of knowledge 
of the defendant of the passing of the decree will not, according to the decision in 
Shah Shantilal v. Shiborwalla*, affect the running of time and the application 
would be barred if made more than’ go days after the ‘decree. In Arunachala Reddiar 
v. Muthusadasioa Mudaliar* it was held overruling a decision to the contrary in 
Kamalammal v. Rajarathna Naicker* that where in a first'application to execute the 
decree, the certified copy of the decree i not filed, it cannot for that reason, be 
said that the application is not in accordance with law under Article 182 (5). Where 
an order under Order 21, rule 24, Civil Procedure Code, is judicially and properly 
made it would be a final order.—Annapurnamma v. Fagannadham 4. 


‘Civ. Procepure.—As usual the largest number of cases decided in the year 
ig under the Civil Procedure Code including some by the Privy Council, the 
Federal Court and by Full Benches. The effect of failure to raise a plea as to 
finality of the order on a claim application where a suit has not been filed was 
the subject of discussion in the Full ch case of Sesthamma v. Xotareddi?. There 
was a suit by the money decree-holders on behalf of all creditors for a declaration 
that a decree in respect of the properties of the judgment-debtor obtained 
by the mother of the judgment-debtor was collusive and not binding. This suit 
was filed before any clan by the mother was put in and was pending when the 
claim was decided against the mother. There was a sale in execution and the 
claimant did not file a separate suit against the adverse claim order under Order 21, 
rule 63. In the creditors’ suit the finality of the claim order was not taken and 
their suit was dismissed which was ultimately confirmed in second appeal, When 
the claimant sought to execute her charge decree which was found to be valid 
one, it was resisted by the purchasers at the sale in the prior execution who filed’a 
suit for a ‘declaration, that since the charge decree-holders had failed to file a suit 
under Order 21, rule 63, they had obtained an absolute right to the properties. 
On a question whether they were barred by res judicata from raising such'a 
question, it was held that they were not barred. The Privy Council had # deal, 
with a question of res judicata in Sha Shivraj Gopalji v. Ayissa Bi®, and it was held 
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that where in a suit to which the decree-holder was a party it has been held that 
the property of a Mappilla Tarwad of which the judgment-debtors were members 
was not liable to attachment and the execution petition is dismissed, itis not open to an 
assignee of the decree from the original decree-holder to claim in a fresh execution 
petition that the judgment-debtors were entitled to share in the properties. under the 


provisions of the Mappilla Maruta kati yan Act and ask for attachment of the 
debtors’ rights in the property as such a claim is barred by res judicata as that is a 


point which the decree-holder could have raised in the earlier proceedings but failed 
to da so. The decision in Naganna Shedthi v. Korathu Hengsu) held. that a person 
must be deemed to have litigated in good faith or bona fide within the meaning of 
Explanation VI of section 11, Civil Procedure Code, if he did litigate honestly, 
whether he did so negligently or not and that the onus of proving want of bona 

in respect of the previous litigation is on the party secking to avoid the previous 
decision and aa Ak ligence is not sufficient to establish such want of bona . 
The Privy Council inthe Government of Bombay v. P. A. Wadia, consid the 
circumstances in the case and held that Explanation IV to section 11, Civil Pror 
cedure Code, could not be used to preclude the Government from raising a point 
which they raised in a subsequent suit inasmuch as in a prior litigation the Govern- 
ment chose to admit certain facts in relation to that point. It was pointed out 
that a decision on such admission did not involye the decision as to the facts. In 


the case of a suit on an ent executed in French territory to sell immoveable 
prope in British India, it was held in M Eusoof Maricar 
v. Subramanian Chetitar®, that the criterion for jurisdiction is whether the defendant 


owns ie A in the jurisdiction of the. Court in which the suit is filed and whether 
the suit sought to be filed against him is to obtain relief respecting such property. 
In the case of a non-resident foreigner owning property within the jurisdiction 
of the Indian Court entering into a contract regarding the property, the Indian 
Court has jurisdiction to try the suit, no matter where the contract is entered into. 
An objection as to territorial jurisdiction in respect of a decree passed cannot be 
raised in execution and should be raised only by way of an appeal or revision against 
the decree—Pattabhiramayya'v. Malla Reddit. The conditions necessary for award- 
ing compensatory costs under section 35-A, Civil Procedure Code, were laid down 
in Bharoda Raju v. Lakshminxarayana® and it was pointed out that before passing 
such an order the Court has to satisfy itself that the claim was false or vexatious 
to the knowledge of the plaintiff, that the interests of justice require compensatory 
costs to be awarded and that the defendant has put forward his objection that the 
suit was false or vexatious at the earliest PEN According to the decision 
in Kotiuraswami v. Virava’, a suit involving arguable and complicated questions 
of fact and law cannot be held to be “frivolous or vexatious” to warrant the awarding 
of com tory costs and that the past activities of the plaintiff in connection 
with other suits by him cannot be taken into consideration. On the question as to 
the person who is entitled to have the decree transferred to another Court for exe- 
cution, it was held in Amikuliy Umma v. Remochen Nedungadi', chat a person entitled 
to restitution (under a decree) by reason of a variation of the decree owing to the 
scaling down under the Madras Agriculturists Relief Act, can get his decree trans- 
ferred as there is an order for restitution capable of being executed. A purchaser 
of attached property has to be deemed to be a representative of the judgment- 
debtor under section 47, Civil Procedure Code—Subramania Chettiar v. The Oficial 
Receiver, Ramnad*. In Gulam Raseol Saheb v. Hamida Bobi’, it'was pointed that an 
auction-purchaser cannot be considered to be the tative of the mortgagor 
judgment-debtor for purposes of section 47 where the decree-holder in a subse- 
quent suit yere mortgagor applies to remove the obstruction of tbe auction- 
P Sa application to set aside~the sale held in contravention of a stay 
order is, as between the parties to the suit, an application under section 47, Civil 
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Procedure Code—Ayyammal v. Thangavelu Padayachi*. That an executing Court 
executing a decree cannot go into a question where the correctness of the decree 
itself is sought to be attacked was pointed out in Doratrajan Nayanimvaru v. Vemaswami 
Rama Naidu’. In Paramanandaswami v. Shanmugham: Pillai? the circumstances in 
which it cannot be said that the judgment-debtor was shown to have the means 
to pay the amount of the decree and refused to pay the same came to be considered 
and it was held that where time is taken by judgment-debtor for payment of decree 
amount it is impossible to say that the judgment-debtor impliedly or expressly admit- 
ted that he was diable to be azrested in case the amount was not paid. A director 
of company who is ordered to pay a sum of money in misfeasance proceedi 

can be arrested in execution proceedings though he is a pauper and unable to raise 
the money to discharge the decree was the point decided in Malik v. Thiruvengada- 
swami Mudaliar*. In the case of a decree in a suit prior to rst June, 1937, where 
the judgment-debtor’s salary is only Rs. 52, no part of it could be attached was 
the point decided in Lakshminarasimhayya v. Sri Mahani Prayag Dossjee Varu’, where 
the effect of Act LX of 1937 and Act V of 1943, were considered. In Thatht Naicker 
v. Co-operative Socisty, Kundalaputhur*, it was held that a sale under an award at the 
instance of a Co-operative Society is not a “private transfer” within the meaning 
ef section 64, Civil Procedure Code. Irrespective of the question whether a pur- 
chase was made before or after 1908, it was held in Chinna Basamma v. Veeradhi 
Veerappa’ that a suit cannot be maintained against the person claiming from the 
purchaser on the ground that the purchase was made benami for the plaintiff. 
As to the crucial date as to receipt of assets for purposes of section 73, Civil Procedure 
Code, it was held in Ths Melarkode Bank v. Damodaraswami Naidu*®, that where in 
pursuance of an order by a superior Court, assets realized in execution 
of a decree of a Subo te Court are transferred to the superior Court, the assets 
are deemed to be received within the meaning of section 73, by the transferee court 
when they are actuallly received by that Court. The Privy Council in the Govern- 
ment of Bombay v. P. A. Wadia* pointed out that the provisions of section 80, Civil 
Procedure Code, are imperative and should be strictly complied with before it can 
be said that a notice valid in law has been served on! the Government. In that 
case it was held that where after service of a notice by trustees under section 80, 
Civil Procedure Code, one of the trustees dies and ka is appointed in his place, 
a suit by the new trustee along with the old trustees would be Incompetent without 
a fresh notice. In Sxbbamma v. Narayenamurthi!™ it was held that it was open to an 
individual member of the public to maintain a suit for removal of obstruction to 
a public highway which constitutes a nuisance without the sanction of the Advocate- 
General, under section gt and even without proof of special marriage. It was 
held in Rayarappan Nainar v. Madhavi 4mma1', that an appeal against an order 
removing a receiver would not lie as there is no special provision in the code in 
regard to it and that an order removing a receiver would not become appealable 
merely because it is coupled with an order appointing fresh receivers. It was 
Pointed out in Balasubramania & Company v. Radhakrishnamurthy1*, that though 
a case may involve a substantial question of law, it would not be a ground entitling 
a party to obtain leave to appeal Lana it is not every substantial question of law 
that can be treated as a question of public importance to justify the grant of a 
certificate under section 109 (c) of the Civil Procedure Code. In 7 Lat 
Babu y. Kamalaksha Chowdhurz1*, it was held by the Privy Council that orders passed 
in revision do not fall within section 109 (a) of the Civil Procedare Code and that 
sub-sėction (e) of that section is clearly wide enough to cover an appeal from an order 
made in revision. In Rayarappan Natnar v. Madhavi Amma‘, it was pointed oyt that 
the final order as contemplated by section 10g (a) of the Civil Procedure Code must 
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be one which affects finally the rights Sroa and that an order removing or 
appointing a receiver does not affect at all the rights of the parties It was also 
stated that as a geperal rule, the power of making interlocutory orders is one which 
is not suitable fer review by the Federal Court and it was nge fed held that 
an.order dismissing as not maintainable an appeal against an order removi 
a receiver is not a fit one for the granting of a certificate for appeal to the Fed 
Court. In Balasubramania & Company v. Radhakrishnamurthi1, it was held that the 
word “ Court” in section 110, Civil Procedure Code, must be understood with 
reference to the scheme of the code in general and refers to one of the Courts in the 
hierarchy of Civil Courts in the country as envisaged by the Civil Procedure Gode 
and that accordingly arbitrators cannot be described as the “Court of first instance ”” 
within the meaning of the section for purposes of valuation. Where the High 
Court confirmed a decree for Game ng bul modified the quantum of damages in 
favour of the defendant but the -subject-matter of the suit and ap exceeded 
Rs. 10,000, leave to appeal to Federal Court was grantcd—Viraraghava Rao 
v. Narasimha Rao*. The scope of the revisional jurisdiction of the High Court under 
section 115, Civil Procedure Code, came up for inunciation by the Privy Council 
in Venkatagtri Ipengar v. The Hindu Religious Endowments Board. Tt was held that 
section 115 applies only to cases in which no appeal lies and where the Legislature 
has provided no right of appeal, the manifest intention is that the order of the 
trial Court, right or wrong, shall be final. The section, according to the Privy 
Council, em the High Court to satisfy itself upon the three matters mentioned 
in clauses (a) to (c) of section 115 and if it is satisfied upon those three matters, it 
has no power to interfere because it differs, however profoundly, from the conclusions 
of the Subordinate Court upon questions of fact or law. it was finally pointed 
out that there is no justification for the view that sub-section (c) of section 115 
is intended to authorise the High Court'to interfere and correct gross and palpable 
errors of Subordinate Courts so as to prevent gross injustice in orn apnea 
cases and that it would be difficult to formulate any standard by which the degree 
of error of Subordinate Courts could be measured. In Foychand Lal Babu v. Kama- 
laksha Choudhury*, the Privy Council have said that some of the decisions of the 
High Courts in regard to section 115, Civil Procedure Code, prompt the observation 
that the High Courts have not always appreciated that although error in a decision 
of a Subordinate Court does not, by iet involve that the Subordinate Court itself 
has acted illegally or with material : irregularity so as to justify interference in 
revision under ion (c), nevertheless, if the erroneous decision results in the 
Subordinate Court exercising’ a jurisdiction not vested in it by law, or failing to 
exercise a jurisdiction so vested, a case for revision arises under sub-section (a) 
or sub-section (b) and sub-section ©) can be ignored. The actual decision is that 
where in respect of a decision of a Subordinate Court that a’loan is a “commercial 
loan” within the meaning of the Bengal- Money-Lenders Act, the High Court 
thinks that the loan is not a “ commercial loan ” it is open to the High Court to 
interfere in revision under section 115 (b). ‘In Simhagiri Dora v. Zamindar of Chem- 
udu’, it was held that an order of amendment of a decree consequent on the amend- 
ment of the. decretal portion of the judgment would not be revisable as the amended 
decree is appealable. Where the lower Court has wrongly held a suit as bad for 
‘misjoinder of causes of action, it was held in Venkatasubba Naidu v. Sundara Varada- 
charlu*, that the. High Court could interfere in revision. - In Ramalingam v. Koteswara 
Rao’, it was held that the question of ae the delay and the question whether 
sufficient cause for excusing the delay is made out are essentially within the discre- 
tion gf the Court concerned and there is no ground for interfering under ‘section 
115, Civil Procedure Code, with the exercise of such a discretion by a lower Court. 
In Pichireddi v. Sri Vigneswara Swami Varu, it was held that the Collector i 
under section 44-B (2) (d) of the Hindu Religious Endowments Act is not a Ci 
or Revenue Court whose orders are liable to revision under section 115, Civil 
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Procedure Code. It has been now finally decided in Anandaloar v. Ths Second 
- Judge, Court of Small Causes}, that the order of the Court of Small Causes as an 
appellate authority under the Madras Buildings (Lease and Rent Control) Act 
cannot be the subject of a revision to the High Court. As an election 
‘commissioner exercising jurisdiction under the rules framed under the District 
Municipalities Act s be deemed to exercise such jurisdiction as a persona 
designata and not in his capacity as a Judge of the Court over which he presides, 
a petition under section 115 to revise his order would not lie—Bammidi Nagula v. 
Bhanoji Row*. There is a good discussion in Pentakota Narayudu v. Venkataramana- 
murthi?, as to the scope of section 115 and the principles governing interference 
‘by High Court in revision. In Chinna Venk ba Naidu v. Sundara Varadacharlu*, 
it was held that the High Court could in the exercise of its revisional jurisdiction 
‘interfere when the lower Court has wrongly held a suit bad for moisjoinder of causes 
of action. In Salma Bi v. Mohammad Ebrahim Sahib*, the Judge had occasion to 
remark that the time has comè when section 132 (1) should be given a fresh judicial 
interpretation to accord with the changed customs and manners of the country 
and held at the present day no Muslim lady or pardanashin lady has an absolute 
right to claim exemption from persqnal appearance in Court. The scope of the 
power of the Court ordering execution was explained in Umanath Bhandary v. 

edru Souza*. It was pointed out that the jurisdiction to grant restitution is not 
confined to those cases which directly fall within the strict language of section 144, 
Civil Procedure Code, and the power and duty of Court to grant restitution is 
extensive and is not circumscribed by the wording of section 144. In the Province 
of Madras v. Kalavakwu Adsmma’, it was held that the Court had no power to order 
a refund of stamp duty when the application is made beyond the period fixed for 
granting a refund under standing order g2 passed by the government amending 
the Stamp Manual. But in Chinna Varahalu v. Reddayya®, it was held that in cases 
where no specific provision is made for refund of court-fee, section 51, Civil Procedure 
Code, can be invoked to meet the ends of justice. In that case deficit court-fee 
was tendered with an application for an the delay in the payment but 
it was dismissed and it was held that the Court has power in such a case to order 
Tefund of the deficit court-fee paid. On a question whether a Court other than a 
High Court could invoke the powers under section 151, Civil Procedure Code and 
stay a suit, it was held in Ahmed Abdul Sukkoor v. Vallabhadas Kanji Firm, that there 
“was no reason why the powers should be restricted to the High Court and that the 
word ‘Court ” in section 151 is wide enough to include anv Court. The powers 
under section 151 cannot be invoked by a person who has been found to be guilty 
of a fraud on the Court—Pollamma v. Sooramma!®, Where the issues raised are 
common to all the plaintiffs, ic was held in Chinna Venkatasubba Naidu v. Sundara 
Varadacharlu*, that they should not be driven to file separate suits except in the 
case of those between whom and the defendants different issues arise. The sole 
criterion for granting permission to sue under Order 1, rule 8 is whether the plaintiff 
or plaintiffs are representatives of numerous persons having the same interest 
in one suit—Chanappa Indra v. Fagatpala!+, In the above cases it was further pointed 
out that it is not necessary in the case ofa S or an Association that all the 
members should have an identical interest in oe suit and if there is opposition 
between two groups each group can file a representative suit under Order 1, rule8 ` 
to get their disputes resolved. In the case of infringements of the rights of the 
residents of a village or a section of a community in pathways, wells and banks 
of rivers and so on, it was held in Swbbanna v. Nar. 1a, that a member of 
such a class can file a representative suit under Order 1, rule 8, Civil Procedure 
Code, for relief in respect of infringement of such rights. In Palanisamy 
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Chettiar v. Komara Chettiar}, it was pointed out that in an. application under Order 1, 
tule 10, Civil Procedure Code, the Court should consider mainly whether the presence 
of. the proposes pera would..be necessary for adjudicating upon the questions 
that are involved in the suit and that ‘an order for addition of parties should not 
be made merely with a view to avoid multiplicity of suits if otherwise their presence 
is not necessary for determining the real questions involved in the suit. Applying 
the principle above stated it was held that in a suit for specific performance of an 
agreement to sell .the sons of the executants would not be necessary: patties even 
though they may plead that the agreement would not bind them. In Adisesha Iyer 
v. P 3, the imperative natureof the duty of the Court under-Order 5, rule 14 
-was pointed out and it was held that if the Court does not act as required 
by t provision of law, there cannot be ‘said to be a proper service. In 
Govindaraja Mudaliar v. Saravana Mudaliar?, . it was he d. that leave to 
amend plaint by substituting a fresh declaration even after deficit court-fee has 
been ordered to be paid can be allowed. It was pointed ‘out that the Court has 
the power to permit amendment till the plaint is actually rejected. In Mutyallamma 
v. Narayonatwamy*, it was held that it is ordinarily not open to a Court, (though 
there may be some exceptional circumstances which may justify the course) to 
allow an amendment of any plaint which may help to bring within its own pecuniary 
jurisdiction a doubtful plaint really within the jurisdiction of a superior Court. 
Ordinarily it is its duty to decide its own jurisdiction to. the -original plaint 
filed before it. Where the allegéd facts in a proposed amendment were available 
even at the time of the filing of the plaint which the party. had not then chosen 
to mention in the plaint, it was held, in Gopalakrishnamarthi v. Sreedhara Rao*, that 
it would not be open to the Courts to permit such an amendment where it would 
result in a new case being made on facts which were available but were not pleaded. 
In Krishna Rao v. Sri Gangadeswarar Temple®, it was held that an intended amendment 
‘of a written statement should not be discussed and- found against even before it 
is allowed to be incorporated and issues framed thereon and evidence and 
arguments adduced on it and that a refusal to allow an amendment staightaway 
on a finding against the allegations in the amendment sought is not proper. When 
a Court ‘cancels the stamp on a plaint and returns it for presentation to proper 
‘Court, it was pointed out in Sarabhamma v. Peda Veeranna”, that it is the duty, of the 
Court to which such a plaint is returned to give credit for fee already paid in the former 
Court. But the plaint re-presented must substantially be the same as the original 
plaint. In Narapanappa v. Suryanarayana’, it was pointed out that there is no provi- 
sion in the Civil Procedure Code to enable the Court to permit the substitution 
in toto of one written statement for another already filed and that a Court has no 
jurisdiction to pass an order directing such substitution. The point of the deci- 
zion in Kodi Makku Naicker v. Agathiahpa Gounder? is- that, where certain defendants 
had been declared ex parte and they fail to get the order declaring them ex parts 
set aside, it is not open to them to claim a right to file a written statement. The 
Court may grant them permission by way of indulgence ; otherwise, they have no 
right. In Gopalakrishnamurthi v. Madireddi*®, it was pointed that for rule g of Order 9 
to operate as a bar two things are essential‘ (1) the intiff must be the same, 
(2) the cause of action must be identical. Applying, this it was held that where 
the plaintiff in ‘the subsequent suit was only. a defendant in the prior suit, rule 9 
‘cannot operate to bar the plaintiff in the later suit.. In the same case no final 
„opinion was expressed on the question whether the disability under tule 9 applies 
to persons deriving title through the plaintiff cither-as assignees from him: or as 
legal gepresentatives. In Subbayya v. b 11, jt was held that in the absence 
of any kihd of mala fides or negligence or misconduct: on the part of the 
.defengant’ who had come to Court with his application for restoration - within 
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an hour of the passing of the co aks decree, it would be wrong not to set it 
aside. The scope and limis of rule 2 of Order 10 were pointed out in 
Arunagiri Goundan v. Vasantaropa Goundan! and it was held that the rule was 
intended to be used to elucidate the matters in contro in suit before the 
trial began and that it is not. a provision intended to! be used to 
supersede the usual procedure to be followed at the trial. The condonation 
of delay in filing documents cannot be done in an arbitrary manner was 
pointed out in Thayammal v. Baggyathammal* where the Judge excused the 
delay. in regard to documents as .to which the other side had no objection 
and refused to excuse the delzy in regard to the rest. According to the decision 
in Ganapathia Pillai v. Somasundaram Pillai?, the discretion that a trial Court is called 
upon to exercise under rule 2 of Order 14 is a nice one to be determined by the 
facts of each case, in other words, whether the preliminary issue of law raised would 
be sufficient and is so clear cut that it will decide the suit finally and once and for all. 
A Full Bench in Hanwmanthappa v. Esranti Seethayya and Co.4, has laid down that 
when a decree is passed in favour of a firm, payment made outside Court to one 
partner decree-holder can bind the other partners decree-holders, provided that 
the other partners decree-holders would be at liberty to establish special circum- 
stances why such a payment should not bind them. In Ammanna v. Ramakrishna 
Rao”, it was pointed out that the language of Order 21, rule 22 clearly implies that the 
rule will have no application to a who even prior to the decree had been 
declared an insolvent and where the Assignee or the Receiver in insolvency had 
not been made a party before the decree. According to the decision in Chinnabba 
Chetty v. Chengalroya Chetity’, rule 32 (5) of Order 21 is intended to cover. only 
mandatory injunctions and it does not apply to prohibitory injunctions preventing 
interference by defendants with plaintifs ight of-way. In Subramaniam Chettiar 
v. The Official Receiver of Ramnad’, it was held that the dismissal of an execution 
application for non-compliance with an unn direction of the Court. would 
not entail the penal consequences contemplated by rule 57 of Order 21. The 
effect of rule 57 (Madras) of Order 21 was considered in Venkata Rao v. Surya Rao 
Bahadur®. It was pointed out that the language of the rule, does not make it a 
condition’ precedent for the termination of the attachment that the Court should 
make an order that the attachment ceased. It merely directs the Court to state 
the consequences of the dismissal, that is, termination: of the attachment. It is 
the dismissal that brings about the termination ofthe attachment. Failure of the 
Court to state that an attachment is terminated would not prevent the attachment 
coming to an end. But it may be different in cases not covered: by the proviso 
to rule 57. The facts to be proved in suits under Order 21, rule 63 and rule 103 
andthe distinction between them was pointed out in Bhimavoa v. Nagappa? While 
in a suit under Order 21, rule 63, the plaintiff is only required to prove his right. 
to possession, in a suit under rule 103, the Code: lays down affirmatively that the 
plaintiff should prove his title. That a person who failed in his application 
under rule 58 of Order 21 is not barred from applying under Order 21, 
rule 8g. to have the sale set aside was decided in: Viriah v. Subba Rao’®. According 
to the decision in Kandasoami Koundan v. Sanni Krishnama Naidu! an application 
under rule 89 of Order 21 and a deposit by a mortgagee from the judgment-debtor 
under the specific terms and conditions of the mortgage would be a valid appli- 
cation and could not be attacked on the ground of absence of locus standi of the 
applicant, who has clearly acted as an agent of the judgment-debtor. Where 
a prior purchaser from the judgment-debtor of some of the items sold applies under 
Order 21, rule 89 and makes the deposit ““ without prejudice ”’.to his conteptions 
in another appeal in regard to the properties; it was held in Edward Mathuram v. 
Abdul LakfSahib**, that the deposit was not a valid deposit. under the law as the 
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Bie ie One a ae iene ce aire ap ehistos not claim the benefit of 
89 of Order 21. The dismissal of a prior application under Order a1, rule 97 
as “not ressed ” was held in Narayanaswami i v. Vesrappa Chettiar? would not 
bar d subsequent application’ under the same provision to femove obstruction 
on a latet execution application. In Bhaskara Rao v. Hemalatamma’*, it was held 
that where an execution sale is in the names of two persons but in the application 
under Order 21, rule go, only one of the purchasers is impleaded, that would not 
be a ground for dismissing the application as it is unnecessary under sub-section (2) 
of rule 92 of Order 21 that.all persons affected should be formally impleaded. 
In Ummanath Bhandary v. Pedri Souza, it was pointed out that it cannot be said 
that‘even when there is in respect of the same property, a suit or appeal filed by 
a defeated obstructor pending at the time when an order'under Order 21, rule 98 
is‘ passed against him, it-is still obligatory on his part’ to file another suit under 
Order 21, Tule 103 -after'the paming of-the said order. The effect of the failure 
to file a suit under rule 103 of Order 21 was decided i in Venkataramiah Chstty v. 
Chiana Pulliah* with reference to the facts of that case.’ The consequences of a 
sagahi to make an application under Order 22, rule 10 was fully discussed in 
ak ie Iyer v. Ammalu Amma? and it, was pointed out that the mere omission 
such an application will not by itself lead to any consequences, will not 

confer any right on parties or take away any rights from them. ‘The provisions 
of Order 22, rules 10 and 11 are‘of an enabling character and there is nothing 
in them to compel an action at the risk of a loss of any right. According to the 
decision in Venkata Reddi v. Lakshmi Reddit, a Court would be acting without juris- 
dictign and with material irregularity if it allows withdrawal of a suit with liberty 
to file a fresh suit at such a late stage as after the’ closing of the arguments in appeal, 
if sufficient reasons within Order 23, rules 1 and 2 (a) or (b), Civil Procedure 
Code, are not given. Varadarayulu y. Narayanaswami Naidu”, it was pointed 
out that there must be something in the nature of a formal defect before the per- 
mission under rule 1 of Order 23 is granted and it was held that a withdrawal 
with leave should not be allowed merely because of the necessity to secure a wider 
consideration of matters raised by, the written statement. The limits to the right 
of a plaintiff to withdraw his suit for partition was indicated in the decision in Hasan 
Badsha v. Sultan Razia Begam®. It was held that where the litigation has reached 
a stage at which the rights of parties have become fixed, it would not be o to 
the plaintiff to withdraw his suitand thereby seck to wipe out the effect of the ad- 
udication of the Court in’respect of those rights. In other cases a plaintiff cannot 
ts conipelled to remain’ on record at the instance of the defendant to prosecute 
the suit. In Subbarami Reddi v. Sankaramma®, it was held- that on the death of a 
plaintiff in a suit for partition against his own sons, his brother and his son, the 
right to sue ‘survives to his widow. Where a commissioner has been appointed 
and'he has submitted a report, it would, according to the decision in Ramachar v. 
Krisknachar'®, be contrary to the provisions of Order 26, rule 10 (3), for the Court 
to appoint a fresh commissioner and without giving any reasons why the previous 
commissioner’s report should be ignored.- In -Saboora Bivi Ammal v. Fulaika Bivi 
Ammal11, it was held thatthe phrase’ f expenses of commission’? in rule 15 of 
Otder 26 cannot be construed to include the expenses to be defrayed by the popore 
py to the one applying for the’ issue of a’commission for proceeding from the 
ty where. the Court is situate to the place where the commissioner 

is: to function. The :desirability of some Court control over irresponsible 
suits. by next friends was pointed'in Vedachala Reddy v. Nar Reddy1*, where 
a fresh next friend brought a.second suit for the same relief as in a prior suit by a 
formes next friend which was dismissed for default. The test of pauperism in regard 
to leave to sue in -forma Paran isih in a. repfesentative capacity was Sebingd in 
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Vellingiri Naicken v. Sri Patteswaraswami Devasthanam), According to the Madras 
Explanation (iii) to rule 1,Order 33, the question of pauperism has to be determined 
with reference to the means by him in such capacity. In Ponnuswamt 
Goundan v. Alamelu Ammal*, it was held that a plea raised bya ndent to an appli- 
cation for leave to sue as a pauper that the suit is barred by limitation has to be 
considered by the Court and the evidence adduced by the respondent cannot be 
shut out. In Bhavamma v. Surayya*, there is an obiter dictum that strictly, the rejec- 
tion of an appuaton to sue in forma pauperis is under the Code intended to be 
penalised under Order 33 rule 15 and there is no statutory support for the practice 
which has grown up of giving the pauper applicants after rejection of their peti- 
tions, time to pay Court-fee and allowing them in fact to sue, first paying the costs 
.of those opposing their pauper applications. The requisites for an application 
under er 34, rule 6 came up for consideration in Shanmugam v. Radhakrishna Sarma 
and it was held that it is not necessary for the maintainability of an application under 
Order 34, rule 6 that the proceedings in execution of the final decree should be 
completed by actual delivery of possession to the auction purchaser. All that 
is required is that the net proceeds of the sale held under rule 5 should be found 
insufficient to pay the amount due to the plaintiff. A further point was, decided 
that it cannot be said that the right to apply under rule 6 of Order 34 is peculiar 
or personal to the original plaintiff in the mortgage action and does not avail an 
assignee from the plaintiff. In Murhari Rao v. Bapayya*, it was held that a Court 
can condone the delay in the matter of asking for leave to defend in a suit 
under Order 37, rule 1, if no decree had been passed by then. When stay 
is ordered by an appellate Court on furnishing security, what is contemplated 
is the tender of security within that time and that the testing also need not 
be within that time. Subba Reddi v. Koti Reddi* besides deciding that though 
the discretion under rule 33 of Order 41 vested in the Court is very large, the discre- 
tion is invokable only in a pending appeal, also held that where a party has pursued 
a remedy by way of appeal or objection but failed he could not apply under the 
rule. The Federal Court in Hari Sankar Pal v. Anath Nath Mitter” has after explaining 
the scope and nature of the discretionary power of the Court under rule 33 
of Order 41 has held that where in fact there is an omission by the appellaté Court 
to consider the provisions of that rule when it passed its judgment, such omission 
would constitute a sufficient ground analogous to those mentioned in rule 1 of 
Order 47 and the Court would not be incompetent to reconsider the matter when 
it is brought to its notice by a review application. A Full Bench in Lakshminara- 
simhacharyulu v. Ratnam® had to decide as to the requisite conditions for ordering 
consolidation ofappeals. Where the same question i denan by almost the same 
judgment and by a common judgment in first and second appeal, the petitioners for 
leaye to appeal against the judgment in Letters Patent Appeal would be entitled 
to an order for consolidation of the several suits for the purposeof pecuniary valuation. 
It was further pointed that though there is no express provision of law correspond- 
ing to Order 45, rule 4 permitting consolidation in respect of deposit of printing 
charges or furnishing security, the matter must be looked at from the point of view that 
after consolidation there is only one appeal in which alone the appellants can be 
asked to furnish security. Though in some cases security for costs for more may 
be ordered, in the case of printing charges one deposit would suffice. ' 


CRIMINAL Procepure—In Om Prakash Gupra, In re’, it was held that the 
“knowledge” and “appearance” in section 151, Criminal Procedure Code, are those 
of the police officers concerned and are not capable of independent investigation. 
The object of section 151 is to prevent the commission of an offence which a person 
designs or intends to commit. The facts are not capable of investigation is order 
to find out whether in fact, a cognizable offence was intended to be committed 
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. or not, as the offence would still be at the stage of an intention and has not passed 
into the rekion of facts, An arrest under section 151, according to the decision in. 
Dasappa v. Ths District Magistrate, S. Kanara‘, does not render the subsequent deten- 
tion under the provisions of the Madras Maintenance of Public Order Act illegal or 
invalid. The scope and extent of the obligation imposed by section 162, Criminal 
Procedure Code, on an investigating officer came to be considered in Subbaratnam, 
In re? It was pointed out that the section does not impose a statutory obligation 
on an investigating officer to produce all his rough notes and jottings out of 
which he writes up his case diary for the day All that an accused is entitled to- 
demand is that when a written record is kept of the statement of the witnesses to an 
investigating officer, he shall be entitled to a as of that record, and if the case 
diary contains as it should, the substances recorded separately of the statement of 
each witness to the police officer, the latter is under no obligation to preserve- 
or produce any other record, rough or otherwise of such a statement. Privy 
Council in Bkuboni Sahu v. The King? have laid down that a statement made under 
section 164, Criminal Procedure Code, can never be used as substantive evidence 
of the facts stated, but it can be used to support or chall evidence given. 
in Court by eee who made the statement. It was further held that 
the statement e by an approver under section 164 does not amount to 
the corroboration in material particulars which Courts require in relation. 
to the evidence of an accomplice. That section 188, Criminal Procedure Code, 
though not wholly extra-territorial is extra-territorial in that it provides for 
punishment of offences committed by a British subject of Indian domicile resident. 
in a Province for affences committed by him outside the Province was the point 
decided in Touse, re‘. The Privy Council in Phanindra Chandra Neogy v. The 
King’, reiterated what they had said in GilPs case*, in regard to the interpretation 
of the words ‘ while ac or purporting to act in the discharge of his official. 
duty ”’ in section 197 of Criminal Procedure Code. The power of a trial 
Judge at Sessions to alter or vary the charge was indicated in Subbarainam, In re}, 
where it was held that he is not bound by the charges framed in the committing 
Court and he has ample power to revise and alter them not only at the commence- 
ment of the trial under section 226, Criminal Procedure Code, but under section. 
227, at any stage of the trial before the verdict of the jury is returned or the opinion 
of the- assessors are recorded. In Narayana v. Rudrayya’, it was pointed out that 
it was wrong to think that in cases where offences may be la y compounded, 
the accused cannot be discharged under section 259 of the Criminal Procedure- 
Code without being given permission for compounding. The scope of the powers. 
of a High Court for interference with the vehe of a jury on a reference under 
section 307 was the subject-matter of the decision in Andi Thevar, In re!, where 
it was pointed out that in such a case the High Court can interfere only if the 
verdict is such that no reasonable man would come to that conclusion, or, to put 
it in other words, the verdict is perverse. Where a charge shect is filed under 
section 307, Penal Code, but achargeisframed under section 337, it amounts to a 
i of the offence under section 307, according to the decision in Parameswar- 
awa, In re? which went on to point out that in such a case section 403 of the Criminal 
Procedure Code, would not be a bar to the trying of the accused for any offence 
which might be constituted by the. facts already proved along with other ingre- 
dients. In Nathaniel, In re!°, a Full Bench after an exhaustive examination of the- 
rovisions of the Government of India Act, it was held that section 411-A (intro- 
Faced by Act XXVI of 1 3) is a valid enactment of the Central Legislature and 
the appeals as provided therein are maintainable. Under section 414, Criminal. 
Procedure Code, no appeal could lie against a sentence of fine of h rupees 
in a ca where the accused is tried summarily under section 260 of the Code for 
an offence under the Madras Rationing Order, according to the decision in The 
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Public Prosecutor v. Desigan!. In A.K. Gopalan v. The District Magistrate, Malabar*, it was 
pointed out by the Third Judge to whom a case in which two Judges hdd differed 
in regard to an application under section 491, Criminal Procedure Code, that the 
latter should state in their reference to a Third Judge the point upon which they 
differ as the proceedings under section 491 are governed, where there is such a 
difference of opinion, by clause 36 of the Letters Patent and not by section 429 
of the Criminal Procedure Code. A direction by District Magistrate to’ the 
Public Prosecutor to withdraw a case under section 494, Criminal Procedure: 
Code, must be- viewed as an administrative order according to the decision in 
Abdul Karim, In re? and as pointed out therein, at that stage there is no order to 
revise under section 435. In the case of an application by a first wife for main- 
tenance, an offer by the husband to take her back cannot, according to the decision 
in Senapatht Mudaliar v. Deivanai Ammal*, be taken to be sincere and an order for 
maintenance would be justified. In Govindan v. Margaret Ammal*, it was held that’ 
the period of three months mentioned in the proviso to clause (6) of section 488 
does not mean three months from the -date of the knowledge of the order. It was’ 
further held that the change in the circumstances means change in the existence of 
circumstances and not change in the proof of circumstances. The scope of the juris- 
diction under section ion Compal Procedure Code, has been the subject of dis- 
cussion and decision in regard to cases of detention under the Madras Maintenance 
of Public Order Act. The leading judgment is that delivered by a Full Bench in 
Narayanaswami Naidu v. The Inspector of Police, Mayavaram*, which ha been taken in 
subsequent cases’, as laying down the law on the subject. The appointment 
of the Advocate-General as Public Presecutor under section 492, inal Pro- 
cedure Code, was held to be quite legal by the Privy Council in Bhagwan Dasv. The 
King’. In deciding the question that an order of acquittal passed in a prosecution- 
launched without a proper sanction could not be pleaded as a bar to a su uent 
prosecution on the same facts, but after obtaining a proper sanction, the Privy 
Council in Yusofalli Mulla Nocrbhoy v. The King®, pointed out that the whole basis 
of section 403 (1)-is that the first trial should have been before a Court competent 
to hear and determine: the case and to record a verdict of conviction or acquittal.’ 
The question whether ‘section 403 constitutes a complete Code in India upon 
the subject of autrefois acquit and autrefois convict or whether in a proper case the 
Common Law can be called in aid to supplement the provisions of the section 
was left undecided. In Vedanta Destkan, In re?°, it was held that the summoning 
of defence witnesses at Government expense was discretionary and not mandatory. 
After an elaborate discussion it was held in -Mistry, In re11, that the Magistrate 
before whom a person dees to the military law is brought in respect of an offence 
for which he is liable under the Army Act, is bound to follow the procedure pres- 
cribed by section 549, Criminal Procedure Code and rule 105 of the Criminal 
Rules of Practice. e same case also indicates the scope of the jurisdiction under 
section 561-A in regard to quashing of proceedings. It was pointed out that in 
an: application to quash a charge, all that the High Court is concerned with is 
whether the Court which has framed the charge had jurisdiction on the materials 
placed before it to act as it did. It was further held that in the interests of the admi- 
nistration of justice, the High Court ought to exercise its inherent powers if it finds 
that the lower Court:has acted without jurisdiction in framing a charge and not 
for any other reason. In A. K. Gopalan, In rel, it was held that the High Court 
has. had the power to safeguard the rights of parties before it in civil and criminal 
cases ever since its inception and those rights have been safeguarded and continued 
under section 561-A of the Criminal Procedure Code and the High Court ought 
to see that those rights are ‘not infringed. 
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NOTES OF RECENT GASES, 


Rajamannar, C.J. and ; s Sevugan Chettiar v. Chinnasami Reddiar. 
Krishnaswami Nayudu, J. ; Appeal No. 393 of 1946. 
1st November, 1949. 


Usurious Loans Act (X of 1918), section 3 (2) (as amended by Madras Act VIL 
of 1937)—Scops—Successtoe promissory notes for principal and outstanding interest— 
Reopening —Permissibility—Compound interest in the case of loans to agriculturists— 
If excessive irrespective of the rate. 

The fact that at each stage of the deali a fresh promissory note was being 
executed for the amount of the principal and the balane of interest outstandi 
at the time, does not take the case out of the provisions of section g (2) (b) of the 
Usurious Loans Act relating to reopening of the account to give relief to the debtor. 
The Court has power to reopen previous dealings to give relief to the debtor. 


(1940) 1 M.L.J 68 (P.C.), relied on. 


The term “agriculturist” in the Usurious Loans Act must be understood 

in the ordinary sense of a n mii the ing of an agriculturist. Com- 

und interest in the case of loans to agri turists be presumed to be excessive 
interest. Compound interest as such is excessive whatever the rate may be. 


' (Rate of 12 per cent. per annum awarded by the Court below was confirmed.) 


R. Gopalaswami Aiyangar and K. C. Srinivasan for Appellant. 
N. R. Raghavachari and T. R. Arunachalam for Respondents. 


K.S. Sa Appeal dismissed. 

Panchapagesa Sastry, J. Satyanarayana v. Sitharama Sastri. 

14th November, 1949. A. A. A. O. No. 229 of 1947. 
Civil Procedure Code (V of 1908), sections 97, 41 and 42— Transfer of decr 

j E E E a eee pile eae 


execution—Con, or 
of transferes Court to entertain—Fresh transfer of decres if 

Where after a decree has been transferred for execution to another Court 
the decree is confirmed or modified on appeal another transfer order of the decree 
in its final form is not essential to enable the decree-holder to execute the decree 


in the fransferee Court. 
L.].R. g Pat. 829, relied on. 
Application for execution made to the transferee Court will be one mad 
to a proper Court and save limitation. ; as i 
> Quasr:—Whether original judgment-debtor can rely on such an order of trans- 
fer, when as a result of the decree of the final Court he becomes the decree-holdes 
NRG 
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and the original decree-holder in the lower Court becomes the ultiinate judgment- 
debtor—a case which may occur in suits for accounting as between principal and 
agent or between partners. : ' 

K. Kamsswara Rao and N. Rammohan Rao for Appellant. 


V. Subrahmanyam for Respondent. 


K.S. ——— , Appeal dismissed. Leave granted. 
Satyanarayana Rao and Viswanatha Sastri, FF. Commissioner of Income-tax, 
15th November, 1949. Madras v. S i i 


Aiyar. 
Case Referred No. 36 of 1946. 

Income-tax—Kartha of undivided Hindu family utilising funds of the family for acquiring 
shares in a Banking Company to qualify himself for a directorship—Remuneration and direc- 
tor’s sitting-fees received by him as managing director—If “income” of the joint family and 
assessable as such. 

The remuneration of the managing director of a Company is earned by him 
in consideration of the services which he'rendered to the Company. Under Hindu 
Law where he is a.karta of a joint family the remuneration would ordinarily be his 
sclf-acquisition and unless the earnings are thrown into the common or, in 
‘other words, . blended with the family property, they would not become family 
property. Though the shares necessary for qualifying for the directorship was 
acquired by the karta from out of the family funds, it cannot be said that his appoint- 
ment was on behalf of and for the benefit of the joint family. The ing direc- 
tor’s remuneration and director’s sitting-fees received by the karta cannot said 
to form part of the income of the Hindu undivided family of which he was karta 
for purposes of income-tax. So long as there is no detriment to the family property 
and so long as the corpus or the income of the family property is not utilised or 
spent in making the acquisition, or in earning the remuneration, the remuneration 
. cannot be treated as joint family property. 
~o (1945) 19 I.T.R. 419 and (1943) 11 I.T.R. 16, approved. 

C. S. Rama Rao Saheb for Applicant. 

M. Subbaraya Atyar for Respondent. 


KS. Reference answered. 
Panchapakesa Aypar, 7. Nagaratnam, Jn re. 
aist November, 1949. C. M. P. No. 7481 of 1949- 


Ctoil Procedure Code (V of 1908), section 151—Unnumbered second appeal returned 
Sor lodgmsnt schedule receipt to be produced—Compromise of matter rendering appeal unnsces- 
sary—Refund of court-fee—TIf can be ordered. i . 

Where the petitioner wanted to file a second appeal and so filed a memorandum 
of appeal affixing the proper court-fee stamps but then compromised with the 
other side which made the second ap unnecessary, the Court has no power to 
order a refund under section 151, Civil Procedure Code, of the court-fee paid 
on the,unnumbered second appeal which was returned for lodgment schedule 
receipt to be produced. b 

67 M.L.J. 321 : I.L.R. 57 Mad. 1028 and (1937) 2 M.L.J. 788, relied on. 


However the dpa gs may apply to the Government exgratia and misericordia 
domini regis: (“by favour ” and “ by the mercy of our Lord the King ”) for a refund 
less the one anna in the rupee deductions as for spoilt stamp papers, if they are 
pleased to grant it. For that purpose a certificate can be granted under*section 
151, Civil Procedure Code, that the appeal memorandum has been stamped with a 
court-fee for the amount and that the court-fee stamps have been defaced by the 
High Court office in the usual course of routine. ; 

M. Seshachalapathi for Petitioner. 

KS. ee Certificate granted. 
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Krishnaswami Naidu, J. . Subrahmanian v. Vasudevan Chettiar. 
and December, 1949. _ , O.R.P. No. goo of 1949. 
Arbitration Act (X of 1940), section 14— Petition filed by arbitrators for filing an award 
—Persons co nomine not parties to agreement of reference or to the award—If could be 
ue ee parties under Order I, rule 10, Civil Procedure Cods (V of 1908). 
it cannot be laid down as a formal proposition of law that Order I, rule 
I0, Gil rodcedure Gode could not be absolutely inapplicable to a proceeding 
before the Court under the Arbitration Act, it cannot be invoked, at any rate, 
in a proceeding under section 14 of the Act where an award is filed and a decree 
is passed on such an award by the Court. What all the Court has to consider 
is whether it has to modify the award or to remit it. The presence of third parties 
who are not parties to the reference and who had nothing to do with the proceedings 
of the arbitrators is really not necessary since the proper persons whose presence 
would be necessary for consideration by the Court of all the matters that required 
to be considered before passing a decree are the parties to the reference. 


S. Ramachandra Aiyar for Petitioner. 


K. V. Srinivasa Atyar for Respondent. i f 
K.S. ——— Petition allowed. ° 


I 


Chandra Reddi, 7. i Kothandarama Reddiar v. Chokkammal. 
7th December, 1949. a C. R. P. No. 96 of 1949. 


Court-Fees Act (VII of 1870), section 7 (iv-A)—Suit for cancellation of decres giving 
property—Valuation to be of the property and not of ths decree sought to be cancelled. 

For a suit for cancellation of a decree the value of the claim in the prior suit 
cannot be the basis of the valuation for purposes of court-fee in the suit to cancel 
that decree and it is the value of the property that was secured under the decree 
sought to be set aside that should govern the valuation of the suit for-court-fee and 
jurisdiction. 

Case-law reviewed. 

R. Desikan for Petitioner. 


G. Venkataraman for Respondent. $ - è ' 
K. 5. m- - ` Petition allowed. 


Satyanarayana Rao and i I CGommimioner of Income-tax, 
Viswanatha Sastri, 77. scot ™ >" Madras v. Annamalai Pathan. 
gih December, 1949. Referred No. 13 of 19476 


Incoms-tax Act (XI of 1922); section 4-A (a) (ii)—Rasident ae in India 
on occasional or pests ph fie Boer 
An individual Sekar: in 1942 to Pudukottah where he began to carry on 
some business after taking residence there. During the year ending with 12th April, 
1944 he paid as many as 19 visits to' British India and the Income-tax department 
contended that he was “ resident in British India ” in the relevant year. The visits 
were (1) to consulta lady doctor to ascertain from her whether the assessee’s wife 
had any chance of bringing forth issues to him, as he intended: to make up his mind 
after such apinion was obtained to adopt.a son. Then he went to Pudukkottah 
via Nemathanpattai, to see his mother who was ill, (2) in connection with a 
suit in Devakottai, (3) to see a friend who was ill, (4) for swami dharsan, and (5 
visits in connection with marriage or funeral of.a relation or friend. The Appellate 
Tribunal came to the conclusion that the visits were of a casual or Sécitonal 
and the assessee was not a resident in British India. On a case referred i 
e Held, it cannot be said that the Tribunal committed any error of law or that 
its conclusion on the facts were P All -the circumstances have to be taken 
into consideration in deciding the question whether the visits were casual or 
occasional or not. The nature of the visit must. be peers from the duration 
of the visit and also from its purpose. : 
C. S. Rama Rao Sahib for Applicant. . 
oer reece de ES 
K 8. —— Reference answered. 
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Krishnaswamy Naidu, 7. Kasipathy v. Venugopal. 

gth December, 1949. QO. R. P. No. 136 of 1949. 

Guardian and Wards Act (VII of 1890)—Guardian of property found to have retained 

in his hands more than ths amount permitted by order of appointment—Order for repayment 
after discharge—Interest if can be ordered to be paid—Lacuna in rules. 

Where the guardian of property of a minor in violation of the order of Court 
appointing him retained in his hands monies over and above the amount as provided 
in the order appointing him as guardian, it may be proper to make him liable for 
interest in ordering repayment of the excess amount. But as there is no provision 
entitling the Court to charge a ian with interest such an order for interest 
cannot be made. In view of the in the-Rules framed under the Guardian and 
Wards Act, it is necessary that a Rule similar to Rule 217 of the Civil Rules of Prac- 
tice (Madras) and Rules 2 and 3 of Order 26 of the Original Side Rules (Madras 
High Court) should be framed to ring the guardian of properties on the same lines 
as receivers appointed by Courts. 

P. M. Srinivasa Aiyangar for Petitioner. 

C. P. Venugopal for Respondent. 

K. 5. Petition allowed in part and 


i ~ order for payment of interest vacated. 

Chandra Reddi, 7. Surayya v. Taysramma. 

15th December, 1949. G. R. P. No. 208 of 1948. 

Civil Procedure Code (Vof 1908), Order 9, rule 13—Scope—Setting aside ex parte 
acludes iii. 


qecree—Power to impose terms—I; condition as to payment into Court of decretal amount. 
-  _ The wording “ upon such terms as to ” in rule 13 of Order 9, Civil Procedure 
Code should be read as applying not only to costs but to “ payment into Court 
or otherwise as it thinks fit ”, as well. The rule does not restrict the power of the 
Court to impose conditions for setting aside an ex parte decree to payment of costs 
only. The wording of the rule is comprehensive enough to include conditions 
as to payment into Court of decretal amount or such other conditions as the Court 
thinks fit. The condition as to deposit of decretal amount or such similar terms 
are imposed only under special circumstances, Order 9, Tule 13 confers power 
to impose conditions for setting aside an ex parte decree (I) as to costs, (2) as to 
payment of the decretal amount in whole orin part, or (3) as to such other condi- 
tions as the Court thinks fit. The Court has ample jurisdiction to impose any of 
those three conditions. 

B. V. Ramanarasu for Petitioner. 

M. Appa Rao for Respondent. 


E. —— Petition dismissed. 
Govinda Menon and Basheer Ahmed Sayed, 77. Sowrirajan, In re. 
4th January, 1950. R. T. No. 4 of 194g. 


- Criminal Procedure Code V. of 1898), section 307—Fudge differing from unanimous 
verdict of jurp-—Reference to pa Court— When pan AN on of High Court. : 
In general, if the evidence is such that it can properly support a verdict either 

of.guilty, or not guilty, if the jury take one view of the evidence and the Judge 
thinks that they sho have taken the other, the view of the jury must prevail 
since they are Pe ige of fact. In such a case reference is not justified and it 
is only by accepting ir view that the High Court can give due weight to the, 
opinion of the Jury. If, however, the High Court considers that upon the evidence, 
no reasonable body of men could have reached the conclusion arrived at by the 
jury then the reference will be justified and the ends of justice require that the 


verdict be PETERA ° 
(1946) 2 LJ. 200: L.R. 73 I.A. 174: LL.R. 25 Pat. Gor (607). (P.G.) ; 
(1947) 1 M.L.J. 404 : ga etre 2: TER 1948 Mad. 70 (82) (P.C.) «and 
55 Ld. 591: LL.R. 51 - 956 (F.B.), relied on. . < = 
J. R. Gundappa Rao for Accused. KAN ee 
The Crown Prosecutor (S. Govind Stoaminathan) for the Public. Prosecutor 
(V. L. Ethiraj) on behalf of the Crown. een 
KS. —_—_— Accused convicted. 


iswanatha Sastri, J. | : Kanakayya v. Lakshmayya. 
ob December, uae ` A, A, O. No. 63 of 1948. 
Civil Procedure Code (V of 1908), Order 43, rule 1 (u) and section 105 (2)—Order 

of remand passed by lower appellate Court—Appealability after decision of the case on 
remand. i 


It is erroneous to hold that the right of appeal given by Order 43, rule 1. (x) 
of the Civil Procedure Code against an order of remand is taken away or nullified 
by the passing of a final decree in the suit. An order of remand has an independent 
existence and is not submerged or dissolved in the final decree. Not only is a right 
of appeal provided by Order 43, rule 1 (x) but an obligation is cast by section 105 2), 
Civil Procedure Code upon a person dissatisfied with an order of remand to appeal 
against it on pain of losing his right to object to the propriety or the correctness 
of the order or the findings on which it is based in the later stages of the litigation. 
The appellate Court has power to affect the operation of the final decree passed 
during the pendency of the appeal against the order of remand. 

Case-law reviewed. 

Venkatarama Aipar v. Unnamalai Ammal, (1948) 2 M.L.J. 404, dissented from. 

Where an order of remand is appealed apar and that A a nae a ; 
appeal, the subsequent proceedings conduc in pursuance o e order o 
remand are considered tobe subordinate and dependant proceedings liable to be 

ed by the reversal of the order of remand which was the subject-matter 
of appeal before the superior tribunal. . i 

Case-law reviewed. 

M. S. Ramachandra Rao for Appellant. 

V. Suryanarayana for Respondent. i 

K.S. Appeal dismissed. Leas refused. 

Tern Rao, F. Periasami Kachirayar v. Varadappa Kachirayar, 
15th December, 1949. S. A. No. 2224 of 1946. 
Evidence Act (I of 1872), sections 32 (1) and 13 (a)—Rectial in will that property 
dealt with was property of testator—Admissibiltty in evidence. 

The recital in a will that the property dealt with thereunder is the property 
of the testator is relevant evidence under the Indian Evidence Act. 

36 I.C. 882, dissented from ; 56 Cal. 275, relied on ; 6 Cal. 171, distinguished, 

The term “ transaction” in the realm of law bears the sense of “any act 
affecting legal rights ” which is not confined to a dealing with property between 
two persons inter vivos but can, without any strain of language, be taken to include 
a testamentary dealing with the property. 

The recital in the will can be taken as a statement made in the course of a trans- 
action under section 13 of the Evidence Act. 

V. G. Viraraghavan for Appellant. 

T. V. Ramanatha Aiyar for Respondent. f 

K.S. i ——- Appeal dismissed. Leave refused 
Rajamannar, C.J. and Chandra Reddy, J. | Muhammad Seku Dawood v. Venkata. 

16th December, 1949. ; chalam Chettiar, 
f ny Appeal No. 373 of 1947. 

Irrigation rights—Right to taks water from tank for trrigation—Extent and tests. 

“The right of taking water from the tank can be limited only by the size and 
nature of the sluices and such other physical conditions and not by the extent of 
the ‘cultivation by the persons entitled to the water. Once the water has been 
allowed to leave the tank through an opening of cutsomary dimensions, it does 
not matter what happens to the water afterwards. The principles enunciated by 
their Lordships of the Privy Council in Urlam case, 33 M.L.J. 144 :'I.L.R. 40` Mad, 
886 .(P.C.). and sag hi by them in Secretary of Stats for Indid v. Vidya Varada 

NRO 
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Thirtha Swamigal, (1942) 2 M.L.J. 967: LL.R. (1942) Mad. 893 (P.C.), apply 
equally to a case of right to take water from a tank for irrigation. | 


R. age A; and K. C. Srinivasan for Appellants. 
T. M. Krisknaswami pai and P. S. Sarngapani Ayyangar for Respondent. 


£ S; Appeal allowsd in part and memorandum of objections 
a dismissed. 

Panchapagesa Sastry, J. Rama Rao ?. Appayya. 
16ih December, 1949. S. A. Nos. 2939 and 2340 of 1946. 


Madras Estates Land Act (I of 1908), section 12, clause (1)—Tress “ now standing or 
planted after passing of the Act”’—Relevant dats 1908 or 1936 when the holding cama under 
the extended definition of ““ estate.” 

Section 12 of the Estates Land Act refers to the trees now in his holding and 
‘also to trees which after the passing of ths Act, may be planted by the t. The 
words “now” and “ after the passing of the Act” should be und to be ist 
July, 1908. There is nothing in the section to indicate that the “ passing of this 
Act” (t.¢., I of 1908), could be read as the passing of the Amending Act of 1936 
or that the word “now” must be read as the commencementeof such Act. 

The ryots are entitled to the trees growing after rst July, 1908, on lands 
situate in an estate under the amended definition introduced in 1996. 

The contention that it is impossible to speak of “ ryot” before there was an 
estate and therefore the use of the word “ryot” in section 12 and “ holding” 
would indicate that the Legislature was contemplating the rights of the ryot only 
to trees after 1936 must be rejected. gg M-L.J. 493, relied on: 

B. V. Ramanarasu for Appellant. 


Ch. Suryanarayana Rao for Respondent. 


KS. ——— Appeals dismissed. Leave refused. 
Govinda Menon and Bashesr Ahmed Sayesd, FF. Nagendra Bhagavathar, In re. 
grd January, 1950. R. T. No. 100 of 1949- 


- Criminal Procedure Code (V of 1898), Section 364 and Madras Criminal Rules of 
Practice, Rule 85—Questions to and the answers by the accused not recorded in the direct 
Jorm by the Magistrate recording the confession though he actually put such questions— 
KN GN of confess 

A confession cannot be rejected on the ground that the Magistrate, who recorded 
it has not strictly complied with rule 85 of the Criminal Rules of Practice and has 
not recorded the questions and answers in the direct form though he had actually 
put such questions. Ifthe error has not injured the accused as to his defence on 
the merits the confession will be admissible in evidence. Uner section 533 of the 
Criminal Procedure Code die Court belors whens euch con Taon aten an oan cake 
evideoce that such person duly made the confession recorded. 


K. Narayanaswami Mudalier for the accused. 


The Crown Prosecutor (Govind Stominathan) for the Public Prosecutor (V. L. 
Ethiraj), on behalf of the Crown. 
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K. S. SEa Appeal dismissed. 

` Satyanarayana Rao and The Commissioner of Income-tax, Madras v. 
` Viswanatha Sastri, FF. i Rajasundaram Chetty. 
5th January, 1950. Case Referred No. 65 of*1g47. 


Incoms-tax Act (XI of 1922), section 16 (3) (a)—“ Child”—Doss not include 

an illegitimate child. 6 

4 In the absence of a contrary intention either expressed or deducible by neces- 

` sary inference, all isions respecting “‘ children” contained in any laws or ins 

: truments having a operation, refer exclusively to legitimate children. Hals- 
bury’s Laws of Ragland: second edition, Vol. 17, page 688, relied on. Accordingly the 
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word “ child” ing in section 16 (g) (a) of the Income-tax Act does not 
include an illegitimate child to enable the inclusion of the income of that child 
in that of the assessable income of the father. . i 

Per Viswanatha Sastri, 7—The fact that amongst Sudras illegitimate sons gota 
share of the inheritance on the death of the putative father will not entitle the 
to introduce that consideration in interpreting the word “ child ” in section 16 (3) (a) 
of the Act which applies to Hindus as well as to Christians, Muhammadans and 
members of other communities. There must be one uniform interpretation with 
reference to all the persons to whom the Act applies. 

C. S. Rama Rao Sakib for Applicant. 

M. Subbaraya Aiyar and K. N. Srinivasan for Respondent. 


: K. S. — Reference answered, 
Rajamannar, C.J. and Somasundaram, F. Radhakrishnan, Petitioner. 
10th January 1950. C. M. P. No. 171 of 1950. 


Madras Buildings (Lease and Rent) Control Act (XV of 1946), section 12 (3)—WNeither 
appellant nor his advocate present when appeal taken up—Dismissal of appeal—Propricty. 

When neither the appellant nor his advocate appeared to show how the Rent 
Controller erred and it was not shown that the decision of the Rent Controller was 
in any way erroneous the appellate authority has no other course but to dismiss 
the appeal. The dismissal of the appeal in such circumstances is nevertheless a 
“¢ decision ” of the appeal. Í ` 

It is not incumbent on the authority to go into the merits when the appellant 
was not present. : 

P. Venkatachari for Petitioner. 7 





K. S. Application dismissed. 
Satyanarayana Rao and Viswanatha Sastri, FF. ` Mohideen Sahib & Co. v. Com- 
16ih January, 1950. i missioner of Income-tax, Madras. 


| Case Referred No. 81 of 1946. 

__ Incoms-tax Act (XI of 1922), section 26-4A—Partnership for carrying on arrack businsss— 

Licences in nams of some of ths individuals or strangers—Refusal of Incoms-tax Officer to 
register partnership under section 26-A—Lagality, 

Where a firm as such was not a licensee for carrying on an arrack business and 
the arrack shops stood some in the names of some of the individuals oe in the 
names of strangers, the agreement of partnership will be unlawful and it cannot 
be registered under section 26-A of the Income-tax Act. 

It is open to the Income-tax Officer to refuse to register a firm whose object 
was unla and the partnership contract under which the firm was constituted 
was wholly void. 4 

M. Subbaraya Ayyar and T. S. Krishnamurthi for Appellants. 

C. S. Rama Rao Sahib for Respondent. 


K.S. ————._ Reference answered against the assessées. ` 
Chandra Reddy, 7. Cariappa, In re. 
18th January, 1950. Cr. R. C. No. 1196 of 1949. 

: (Case Referred No. 63 of T 


Criminal Procedure Code (V of 1898), section $42—Scope and object—Failure to examine © 
accus indir sahan Gat afl sanane 5 COS Ues Oe aTe ee Brae 
i ia no prejudice to accused and therefore curable under section 537, Criminal Procedure 


Where an -alleged irregularity consisted in the failure of the Magistrate to . 
examine the accused under section , Criminal Procedure Code after a Court | 
witness was examined, where the Court witness supported the defence version, . 
the failure to examine the accused under section 342, Criminal Procedure Code 
cannot be said to have in any way prejudiced the accused and so the irregularity 


10 
is curable undér sectiori"537; Criminal Procedure Code. The trial is not vitiated 


“in ‘such a case. ic AS 

(1947) 1 M.L.J. 219: I.L.R. (1948) Mad. 1 (P.C.), relied on. 

ILL.R. (1933) Cal. 347, distinguished. F 
_ The object of examining an accused under section 342, Criminal Procedure 
‘Code is to enable him to explain any circumstance appearing in the evidence against 
him. When the evidence given by a Court witness is in favour of the defence 
version it cannot be said that failure to, put questions to the accused after the 
examination of that witness has occasioned failure of justice. : 

N. T. Raghunathan for Public Prosecutor (V. L. Ethiraj) on behalf of the Crown 

Accused not appearing iñ person or by advocate. i 


KS. CEN References not accepted 

. Govinda Menon, F. Mohamed Ibrahim Sahib v. Bazhul Asu 
19th January, 1950. | ` Sk ” Habu. 
oe r, s ' Cr. R. C. No. 498 of 1949. 
4 (Cr. R. P. No. 448 of a. 


> Criminal Trial—Revision—No materials for setting aside order of discharge for an 
Oence under section 307, Penal Code (XLV of 1860)—Order for further enquiry with regard 
to. alleged offence under section 323, Penal Code (XLV of 1860)—WNot justified : 
‘Where ‘the Court of séssion on revision found no’ materials for setting aside 
the order of discharge for an offence under section 307, Penal Code, that Court 
is not justified in eats Sonar enquiry with regard to the alleged offence 
under section 323, Penal - Simply because the Magistrate has not used the 
words “ the accused is disc under section 323” the Sessions Court has no 
jurisdiction to set aside the order of discharge implied in the Magistrate’s order. 
; The order of discharge must be taken and read as a-whole, and when it appears 
that the ee saka did not accept the ‘testimony of the witnesses, it necessarily 
` follows that the non-acceptance would amount to a disbelief of the evidence regard- 
ing the offence under section 323 as well. 
K. S. Fayarama Iyer and C. K. Venkatanarasimham for Petitioner. 
The Assistant Public Prosecutor (A. S. Sizakaminathan) on behalf of the Crown. 
Respondent (Complainart) not appearing in person or by Advocate. ` 
Govinda Menon, F. he wes Sundaresa Iyer, In re. 
2oth January, 1950. °° sated ; Cr. R.C. No. 703 of 19409. 
ot ORNS 4 ; (Cr. R. P. No. 646 of oe 
Evidence’ Act (I of 1872), section 66—Document sought to be summoned, a notice 
seni to the other-party—Production- of copy of notice by sender—Not obligatory to summon 
production of ths original notics to make copy admissible. i 
Companies Act (VII of 1913), section 282-A—Scope—Director or servant of com 
obtaining a Jor arrears with c charge ae aa TE Aa of such toa fini 
. Tf. wrongfal. ge NG : 
~ When a document sought to be summoned is itself a notice sent by one party 
to the other and a' copy of-the notice is produced by the sender, under section .66 
of the, Evidence Act; it issnct obligatory to summon production of the original 
| notica., Ng non-summoning of, the original notice, would not make a copy of it 


eraa o ee WP eT AY es a ee $ $ 4 4 
JA Where, the manager, director or gervant.of a, tompany had obtained a decree 
for an amount making it a first charge on some mova les, the retention by him: of 
.sych movables for the amount dus to him caunot be said to be wrongful as contem- 
, Plated in section; 282-A of the Companeis Act. E , 
« . S. Krishnamurthi for Petitioner, `, ; f os 
‘Leo's The Assistant Public Prosecutor (A.S. Sivakaminathan) on behalf of the Crown. 
Hin KaB baoa. uo, l l raie (+ Conviction and. sentence set aside, 


[Full Bench]. sai ak a EH 
Rajamannar, C.J., Satpanarayana Rao and Subrabmanyam v. China Soorayya 
Viswanatha Sastri, FF. KAEN L.P.A: No. 10 of 1947. 
16th December, 1949. itt = 2 ar) eee n 
Hindu Law—Alienation by limited owner—. k Mere lapse. of- time— 


Effet—Presumption of lawful ooner—Effoct—Consent of presumptive reversioners purchased— 


Lapse of time does not alter the incidence. of the burden of proof nor does it 
with evidence, direct,or circumstantial, to prove justifying necessity for 

an alienation by a limited owner under the Hindu Law. Mere lapse of time will 
mot have the effect of shifting the onus from the alienee or his representative to the 
reversioner ; nor would it stamp the alienation as a valid alienation of the absolute 
interest in the property. The presumption of lawful origin drawn from long posses- 
sion and enjoyment is not cient without more, to establish that the alienation 
by the widow or other limited owner was effective to. convey an absolute 
interest, for such possession and enjoyment would have been quite lawful and proper 
even if the alienation was valid only during her own life time. “Whether the aliena- 
tion was such as to bind the reversioner would depend. on the recitals in the deed, 
the nature and purpose of the alienation, the existence of, necessity or, benefit 
to the estate, the assent of the presumptive reversioners and similar factors: The 
principles enunciated by the Judicial ittee in Magniram Sitaram v. Kasturbhai 
Mani Bhai, (1921) 42 M.L.J. 501: L.R. 49 I.A. 54 : LLR. 46 Bom. 481 (P.C.), im 
relation to an alienation by a trustee cannot be applied wholesale to a consider- 
ation of the binding character of alienations made by Hindu limited owners on the 
reversioners. The decision in Govindu v. Venkatapathi, (1946) 1 M.L.J. 407: LL.R. 
1947 Mad. 105, has extended the scope of the presumption arising from long lapse 
of time in relation to alienations by limited owners beyond the limits sanctioned by 
authoritative precedents. It is id pial mae to convert a rule of evidence into 
a rule of substantive law. The burden of proof is not altered nor is evidence of 
jostifying necessity direct or circumstantial, positive or presumptive, dispensed with 
by mere lapse of time. ox 
.. The consent of the ptive reversioner being only presumptive 
evidence of the propriety of ie alienation consented to, its probative value is lost,. 
“when the consent is p . Sasa ‘ 

(Authorities discussed). 

P. Somasundaram and V. Parthasarathi for Appellant. : 

D. Narasaraju for Respondent. so : i : : 

K.S. © — : Appeal allowed. 


‘Horwill, Govinda Menon and a ' ¿Ooo + Velu Padayachi v, 
, AT wa A 6 _ Sivesooriam Pillai, 
16th December, 1949. ` Ri © 7  GAR.P. No. 232 of 1947, 
Parinership—Partnership for exploiting a licence: for an àrrack shop to be taken in tha nams 
of ons of them—Ab initio void—Siit based on for setilemeni of accounts—If maihtainable. 
A partnership entered into for the purpose of conducting a business in arrack 
or toddy on a licence granted or to be granted to only one of them is soid ab initio 
whether the contract was entered into before the licence was granted or afterwards, 
in that it cither involves a transfer of the licence, which is prohibited under Rule 27, 
and punishable under section 56, or a breach of section, 15 of the Abkari Act, puni- 
shable ander section 55, because of. the unlicensed partner, by himself or through 
his agent, the other partner, sells without a licence. Ifa slyly 9 is lawful at 
its inception, because it is not intended to infringe any provision of the Contract 
Act, it-nevertheless becomes -unlawful when it intends to conduct the business 
jointly on a licence granted to one only of the partners. | ae i 
A partnership entered into for the purpose of exploiting a licence for an arrack 
shop before the licence was obtained is ap initio void and therefore a suit based on 
NRC MES 
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such partnership for settlement of account is not maintainable. 
Case-law discussed. 
S. Viswanathan for Petitioner. 


Sen KS anes Petition allowed. 
Krishnaswami Nayudu, J. Venkanna v. Venkanna. 
6th January, 1950. C.R.P. Nos. 681 and 682 of 1947- 


Limitation Act (IX of 1908), Section 18—Applicability—Application under Order 21, 
‘rule p Civil Procedure Code by a judgment-debtor who mas kept owt of the knowledge of a 
sale by fraud of decres-holder—Limitati 
“Ah application under Order 21, rule go, is an application against the decree- 
holder though those who are affected by the sale would also be necessary parties. 
In order to entitle a judgment-debtor to get the: benefit of section 18‘of the Limi- 
tation Act in an application for setting aside the sale it is not the auction purcha- 
ser’s fraud alone that could be relied upon but the judgment-debtor could also 
rely upon the fraud practised by the decree-holder in not bringing to his notice 
the sale. f 

The judgment-debtor who was kept out of the knowl of the sale by fraud 


.', can, in an application under Order 21, rule go, Civil ure Code, to set aside 


‘a sale, invoke the aid of section 18 of the Limitation Act to extend the period of 
limitation where fraud is proved to have been committed by the decree-holder- 
or the auction purchaser or both. Case-law discussed. 
65 M.L.J. 139: I.L.R. 56 Mad. 734, followed. : 
28 M.L.J. 525 : LL.R. 38 Mad. 1076, observations of Sadasiva Ayyar, J., held. 
to be obiter and not followed. 
17 L.W. 152 applied. ` 
K. Kameswara Rao and U. Sethumadhava Rao for Petitioners. 
M. S. Ramachandra Rao and M. Krishna Rao for Respondents. 


K.S. Petitions dismissed. 
Satyanarayana Rao and The Commissioner of Income-tax, 
Viswanatha Sastry, FF. Madras v. Parasram Jethanand. 
gth January, 1950. : Case Referred No. 46 of 1947. 


Income-tax Act (XI of 1922), section 42—If applicable to “ residents”? as well— 
Profit accrued in Mysore State by reason of business connection of assesses resident in Madras— 
T sabil A 


Section 42 (1) of the Income-tax Act as amended in 1939 applies to residents 
as well as non-residents, Section 42 may be applied to residents in British India. 
-with reference to profits earned by them in British India with reference to profits. 
earned by them in Native States, if there is a business connection. The effect 
of the application of section 42 to such cases is to take away the exemption from 
liability granted by secttion 14 (2) (¢) of the Income-tax Act. 

Commissioner of Income-tax, Bombay v. Western India Life Insurance Company, Lid., 


(1945) 13 LT.R. 405, Not followed. 
C. S. Ramar Sahib 


ao ib for Appellant. 
K. Srinivasan for Respondent. $ 
K. 8. ———— _ Reference answered against ths assessees.. 
Satyanarayana Rao and . Lakshmanier & Sons v. The 
Viswanatha Sastry, FF. Commissioner of Income-tax, Madras.. 


“gih January, 1950. Case Referred No. 67 of 1947. 

-2 Excess Profits Tax Axct (XV of 1940) Schedule IT, Rule 2-A—* Borrowed money a 
Test—Security dsposit by customsrs for fulfilling their contracts—If ““ borrowed money ° 

~ The assessees were the seiling agents for yarn of Madura Mills Co., Ltd. | During 
the chargeable accounting period they received from their customers a sum of 
Rs.7,69,569 as security deposits towards the dealings relating to the forward contracts. 
g per cent. interest was allowed on the deposits. The assessees claimed that the 
amount was “borrowed money ” within the meaning of Rule 2-A of sechedule 2 to 
the Excess Profits Tax Act, 1940, while on behalf of the Income-tax Commissioner 


13 


it was urged that it was merely a business liability and not borrowed money for capital 
computation. - - = 

Held : The mere fact that money was made available or a deposit partakes 
the character of a loan on an ultimate analysis would not convert the money made 
available by the customers to the assesses as security deposit, a bo ing or make 
the money “ borrowed money ” within the meaning of the rule. In law a distinction 
is drawn always between a loan simpliciter and a deposit. -. 

(1948) 1 A. E. L. R. 482, relied on. ; 

T. L. Venkatarama Ayyar for Applicants. _ 

C. S. Rama Rao Saheb for Respondent. Hi 


K. 8. — Reference answered against the assesseas. 
Satyanarayana Rao and Veerappa Chettiar v. The Commissioner 
` Viswanatha Sastri, FF. | of Income-tax, Madras. 

11th Fanwary, 1950. Case Referred No. 47 of 1947. 


Income-tax Act (XI of 1922), section 4 (1) (b) (iii)—Partition of Hindu joint family 
owning monep-lending business—Elder brother taking entire assets and giving younger brother 
an agreed lump sum—Amount received by younger brother—If can be apportioned as profit’ and 
capital and assessed. oe 

The outgoing partner on dissolution has the right to receive not only a shard 
of the assets but to receive payment of his share of the profits, profits whith were 
his before the dissolution and did not cease to be his on dissolution.. 

The case of an undivided Hindu family stands on an entirely different footing. 
No member of the family can predicate that he has a right to any definite share 
in any item of the joint family property or in the income of the family assets 
antl be divided from the family. Tilla partition is effected the Hindu 
undivided family continues to be the owner of the entire property and the income 
derived therefrom. On a partition all that a member can claim is an allotment of 
his proper share of the family estate with reference to the existing assets and the 
number of coparceners. Where under a partition by a family having a money- 
lending business carried on in Colombo the elder brother took over the entire family 
assets and agreed to pay his younger brother a fixed amount for his half shdre of the , 
family properties including the Colombo business, and the younger brother invested 
the sum allotted for his share in the firm of his elder brother at Colombo and the 
younger brother withdrew a sum of Rs. 1,00,000 and brought it into British India, 
it is not open to the Income-tax department to treat any portion of the sum as the 
share of profits that had accrued to the younger brother at the time of the partition 
and subject the same to income-tax under section 4 (1) (b) (ii) of the Income-tax Act 
as the amount was brought into British India. It is impossible to separate and 
isolate a portion of the sum as a profit, as distinct from a capital asset and attri- 
bute to the asseasee the receipt of this sum qua profit. 

I. L. R. 1945 Mad. 125, distingui 

It is open to question whether the allotment of the businoss asscts at the 
partition was liable to be apportioned as between capital and profit unless there 
was any such specific provision in the deed of partition. 

K. Rajah, Ayyar and P. S. Sarangapant Ayyangar for Applicant. 

C. S. Rama Rao Sahib for Respondent. 


K. 8. —— Reference answered in favour of the assesses. 
Govinda Menon, J. Karuppiah Ambalam v. Andiappan Servai. 
19th January, 1950. Crl. R. C. No. 304 of 1949. 
- (CrL R. P. No. 257 of io, 


Criminal Procedure Code (V of 1898), section 209—Discharge of accused by Magis- 
trate—Sessions Fudge on revision if can set aside order and direct Magistrate to frame a charge. 
In revision against an order discharging an accused under section 209 of tha 
Code of Criminal ure by the Court of first instance the Sessions Judge canno. 
set aside the order and direct that a charge be framed against the accused. Reading 
sections 436 and 437°of the Criminal Procedure Code together it is seen that only 
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two courses are open to the Sessions Judge, namely, either to straightaway order the 
committal of the accused or direct the Magistrate to enquire into the matter afresh, 
the result of adopting the latter course being that all the previous proceedings 
and the examination and cross-examination of witnesses other evidence 
let in would be wiped off the record. It is not open to the Sessions Judge to make ' 
an order by which part of the preliminary enquiry proceedings are to be confirmed 
and the other part of it is to be set aside. . ga i 
C. R. Pattabhiraman and R. Ramasubbu. Aiyar for Petitioner. 
_ K. S. Jayarama Aiyar and C. K. Venkatanarasimhan for Respondent. - 
The Assistant Public Prosecutor (A. S. Sioakaminathan) on behalf of the Crown. 


t 


K.S. —— Petition allowed. 
Govinda Menon, F. © Public Prosecutor, Madras v. Ramlal Sabak, 
20th January, 1950. Cri. Appeal No. 478 of 1949. 


Madras Prohibition Act (X of 1937), section 4 (1)—Army and cantesn contractors 
muning lorries for conveying army personnel and their articles—Bottle of gin taken in lorry 
from stores to residence of army 2 entitled to have it—Interception on the way— Manager 
of the form of contractors if liable or bossession of gin without permit. 

_A bottle of gin was taken from the stores to the residence of an army officer 
who was‘entitled to have it, in a lorry owned by a firm of army and canteen con- 
tractors. The bottle was seized on the way from the lorry and the general manager 
of the firm was prosecuted under section 4 (1) of the Madras Prohibition Act for 
_ “having been in possession of liquor without a permit under the Act. 

Held: It cannot be said in the circumstances that the general manager 
of the firm was in possession of the bottle of liquor. The owner of the lorry was 
simply acting as an agent of the person entitled to have the liquor. By no stretch 
of imagination is it possible to hold that the general manager of the company 
who only acted as supervisor over the workmen and other affairs of the company 
was in possession of this article. The Legislature never intended that “ possession” 
as contemplated in section 4 (1) of the Prohibition Act should be extended to such 
mere control of a common carrier, servant or even a friend who at the instance 

-of the holder of a permit conveys a bottle of liquor from the mess or store to a 
person”entitled to have the liquor. 


The Assistant Public Prosecutor (A. S. Sisakaminathan) for Appellant. 
V. T. Rangaswami Aiyangar and T. E. Raghavachari for Respondent. 


: K.S. a — : Appeal dismissed. 
Govinda Menon, F. Public Prosecutor, Madras v.Dhanushkodia Pillai. 
24th January, 1950. Crl. Appeal No. 565 of 1949. 


Motor Vehicles Act (IV of 1939), section 3 (1)—Driving after application for renewal 
A licence (made before its expiry) and before the date of its grant—If liy of driving without 


If a person who already had a driving licence and had applied for renewal ` 
of the same before the expiry of the term mentioned therein and expects to get 
it renewed in due course, drives a motor vehicle after the expiry of the licence but 
before the renewed licence is actually received, he cannot be said to have driven 
the vehicle without a licence especially where the licence has been granted subse- 
-quently with retrospective effect. A.I.R. 1942 Bom. 216, relied on. 

(1941) 2 MLJ. ee distinguished. 

The time taken by the licensing authority to verify the application and for the 
applicant to comply with the requirements (to vide recent photographs for 
a applicant) should not stand in the way of g fide expectant licence holder 
from carrying on his trade and he will not be guilty of any offence in driving a 
motor vehicle in the interregnum... 

The Assistant Public Prosecutor (A. S. Stoakaminathan) for Appellant. 

N. G. Krishna Aipangar for Respondent. ; ; 

K.S. i NA T a i * . Appeal dismissed. 
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[Full Bench] 7 
Satpanarayana Rao, Viswanatha. ie Periannan v. IEN TEE E Soundara- 
and Raghava Rao, FF.. | nayaki . Amman Koil of O’Siruvayal. 
j nd December, 1 1949 T S. A No. 17352, ctc., 1944. 
Madras Estates Land (I of 1908), section g (10) — Private land? —. Determination 
— Tesis to bé applied. 
Per Satyanarayana Rao and Viswanatha Sastry, JJ. :—The following POPOH 
are established by the decisions :— - 
1) If the land is known to be ryoti at its inception the only mode 
which it could be converted into private land is by proof of continuous culti- 
vation for a period of 12 years prior to the commencement of the Estates Land 
Act. 


(2) Even if the nature of the ‘land is not known, continuous cultivation 
for the required period of 12 years before the commencement of the Act would 
conclusively establish that the land -is-private land. 

(3) If there is no poof of cultivation for a continuous period of 12 years 
before the commencement of the Act; the land may be proved to be private ` 
land by other methods, provided the land was not shown to be once ryoti. “ 

(4) eae of the lands or leasing of the lands under short term leases 
may be one mode of proof. 

(5) Aa intention to cultivate or resume for ‘cultivation, is also a test to 
decide that the land is private land and such intention may be established by 
any other means, not necessarily, by cultivation and by cultivation alone. 4 

(6) The csaence of private lard is continudts course of conduct on the 
part of the landholder asserting and acting on the footing that he is the 
absolute owner thereof and recognition and acceptance by. the tenants that the 
landbolder has absolute right in the land. 

7) Mere proof that the landholder is the ones of both the warams is 


not t to prove that the land is 
Case-law discussed and conflict prada a considered). i 
ncurrent of the Courts below that the lands are “ private 
lands” e Rag Ala Ider affirmed. 


1) Dome land which is one category of private 
nd see Baghera hes, welling house of the Jandholder and in his immediate 
occupancy. 

~ (2) There must be proof that at some Galore NG E EN Or. 
other there was direct cultivation by the landholder before cultivable land in an’ 
estate can be claimed to bè ‘home farm’ land and hence ‘ private land ” 
within the defmition of ‘private land, in the statute. 

a The evidence may be direct, and positive: or indirect and circum- 


(4) The mere aja kena in the landholder of both the warams in a land 
in an inam estate does not per se make it private land. 

(5) Where there is any letting of any private land, as there may well be, 
the letting must be on terms and conditions consistent with an intention on the 
part of the landholder to resume direct cultivation or personal use. 

(6) Local custom may well define and demarcate land in an estate in 
accordance with customary nofions of people of the locality although in a manner 
different sometimes to what the statutory definition of private land may justify. 

(7) Otherwise, any evidence admissible under section 185 of the ii 
Estates Land Act must be such as satisfies the requirements of the definition of 
“ private land”. i 

68) Cultivable land in än estate mist be presimed to be'ryoti, unless the’ 
contrary is shown, and the contrary is not shown by - the circumstance of the : 
existence of both warams in the landholder. ` , 

A. Ramamani Apar, R. M: Halapan g ` a KT NG 
4 Y. Ramaswami Appar, R. H alagar. end E. Umamaheswaram ir kadon 
ents, “ s te ve t -5 5 4 = 

K.S. Appeal li smissed. 


NRO 
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P esa Sastry, F: Kotrappa v. Sripada Rao. 
_' 3rd January, 1950. < A.A A O. No. 53 of 1948. 
_ Decree—Decres for payment of an amount by a fixed time and in default for posses- 
sion of suit land—Fudgment-dsbior apana a slightly smaller amount dus to bona fide 
mistake—Reslief against penalty—Right to. | 

A compromise decree provided that the defendant should pay Rs. 85 to the 
plaintiff by 15th January, 1942, and it contained a default clause that if the 
amount was not paid by the due date the plaintiff shall be entitled to take 
possession of a specified piece of land. The defendant paid only Rs. 80 into Gourt 
due to some bona fide mistake and went on enjoying the land. But suddenly 
in 1945, he was sought to be dispossessed on the basis of an execution petition 
by the plaintiff. The defendant applied for condonation of the delay. 

Held: No doubt there is a distinction between a primary relief followed 
by a penal clause in case of default and a primary relief followed by a conces- 
sion in case of payment of a lewer amount within the stipulated time. The 
present case is not one which comes_under the latter cat r The relief of 
possession, is really by way of penalty. However, it 1s not in every cause 
where there is a penal clause that the party is entitled as a matter of right to 
claim relief against the same. 

In the circumstances of this case it was held that the ends of justice will be 
met by an order relieving the defendant from the consequences of the penal 
clause: but on terms, namely, that besides the deposit of Rs. 5 to make up the 
deposit, he should deposit Rs. 150 to be taken and appropriated by the plaintiff 
for his exclusive benefit within a fixed time and if sah amount is not deposited 
the plaintiff to be entitled to take possession of the land. 

Kasturi Seshagiri Rao and Kasturi Sivaprasada Rao for Appellant. 


S. Rangaswami Aipangar for Respondent. : 
S — Decre modified. Leave refused. 


K.S. 
Horwill and Balakrishna Amar, JJ... Anglo French Textile Co., Ltd. v. 
gih January, 1950. “ Income-tax Appellate Tribunal, Madras. 


: p O. S. App. Nos. 38 and 39 of 1949. 

Incometax Act (XI of 1922). section 66 (2)—Power of High Court to require 

Appellats Tribunal to state the case further and refer the other points of law raised—Bar 
to such a remedy under section 45 of Specific Relief Act (I of 1877). 

When a case is stated and one or more points of law are raised, the High 
Court can require the Appellate Tribunal to refer further questions of law. 
Section 66 of the Income-tax Act is self-contained with regard to the procedure 
to be adopted when an asseasee or commissioner is dissatisfied with the order of 
reference and it provides for the contingency when the statement of the case ia 
incomplete, as well as for that when no reference has been made at all As 
there is a remedy open under section 66 of the Income-tax Act, an application 
under section 45. of the Specific Relief Act for a writ of mandamus requirin 
the Income-tax A te Tribunal to refer also the other questions of law paul 
by the assessee before the Tribunal does not lie.  Ț ; 

- King and Partridge for Appellant. - 

C. $. Rama Rao Sahib for Respondent. : 

-< KS. 3. QS y sakae 
Panchapagesa Sastri, F., Ramadas v. tasubbayya. 
: ] S. A. No. 2148 of 1946. 
Adver. panan e p A E S 

Tf fe ible in case of service inam lands. š i A ; 
some devadasis claimed that certain lands had become appurtenant 


being and that from 1919 onwards those lands had been treated by the office- 
holders as appurtenant to the office and enjoyed by them as emoluments attached 


thereto, 
_ Held: There is no legal objection to an acquisition of rights like this by 
adverse possession over the statutory period. Even as it is open to the temple 
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trustees by continuous enjoyment for over twelve years by- actual occupation sA 
the lands and by leasing them to tenants to become owners of the 

against the office-holders, it must be equally open to the office-holders in their 
turn to prescribe for a similar right of actual possession and enjoyment as against, 
the trustees for over the statutory period. As such devadasis at the relevant 
period were entitled to possession the témples were not entitled to possession and 
the right of the temples. can only be to the assignment of the revenue of the 
lands. 


FV. Rangachari for Appellants. 
K. Kotiah and G. V. Narasimha Rao- for Rao for Respondents. 


K.S. Appeal allowed...’ Leave refused. 
Subba Rao, 7. Arumugha Goundan v. Syed Sada Badsha Saheb ShuttarL 
12th Jomar, 1950. G. R. P. No. of 1949- 
enantis and Ryots Protection Act (XVII of 1946), section 4 (1) (a)—Has no 


one rpots. 
Section 4 (1) (a) of the Madras Act XVII of 1946 has no sean to 
ryots. 
R. Desikan and G. Natarajan for Petitioner. - 
E. R. Krishnan for Respondents. 


K. S. : —— =` Petition dismissed. 
Rajamannar, C.F. and Somasundaram, F. Radish Cheha Lakshmana Chetty. 
25th January, 1958. C. M. P. No. 8247 of 1949- 


Madras Buildings (Lease and Rent Control) Act (XV of 1946), section 7 (2) (ii) (a)— 

VLAR MEA a parta alah tas OA IO andika kajana the commencement of 

Act—If entitles landlord to evict. 

There is nothing like substituting of an old sub-tenant by a new sub-tenant. 
There may be a case in which the sub-tenancy in favour of a person is for a definite 
term and before the efflux of the term the sub-tenant transfers his right to another. 
In such a case it may be-said that there is no sub-tenancy after the commence- 
ment of the Act and that a sub-tenancy which commenced before the Act has 
continued even after the Act has come into force. But where a prior sub-tenancy 
terminated and there was a reverter to the tenant and subsequently (after commence- 
ment of the Act) the tenant sub-lets the portion to another person, then according 
to the plain language of the section, the tenant must be held to have sub-let the 

on after the commencement of the Act and if there ig no written consent of the 
Pang the landlord is entitled to-evict the tenant. 

V. V. Srinivasa Aiyangar and R. Thirwmalai Tatachariar for Petitioner. 

P. Muthukemaraswami Mudaliar for 1st Respondent. 


K.S. aaa Petition dismissed. 
Rajamannar, C.F. and Somasundaram, FJ. - - Secthalakshmi Ammal v. Judge, 
gist January, 1950. ; Court of Small Causes, 


j C.M.P. No. 5863 of i949. 

Madras Buildings (Lease and Rent) Control Act (XV Buta epson of house 

applying for eviction on the ground that the house is required for s occupation—If should 
prove urgent need of the house. 

- The material provision.of the Madras Rent Control Act does not require the 
landlord to establish more than that he requires the house for his own ela 
and that he is not occupying a residential building of his own in the city, town 
or ‘village concerned. No doubt he has to satisfy the controller that his claim is 

fide. A I a person ie rise urgently EE E ead to 

conclusion in law that his claim for eviction is -not bona fide. A purchaser, of a. 
house applying for eviction of the tenant is not required to establish that she was 
driven to the necessity of purchasing the house gnd t atabe wasa gentya need. 
of the same. 

K. S. Ramemurthi for Petitioner. - 

F. Ae Si an N. Duraiswami Eeo Apanga for and Respondent 
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Govinda Menon and Basheer Ahmed Sayeed, F. : Oomayan, In re. 
. ist February, 1950- _ . ‘Cr, App. No. 581 of 1949. 
„Criminal Procedure Coda (V of 1898),, section 418—Scope and effect—Appeal against 
conviction as a result of a verdict by a jury—High Court cannot go into questions of faci.. 
© In view of section 418 of the Criminal Procedure Code it is not competent 
to eee Court to go into questions- of fact ir an appeal against a conviction 
asa t of a verdict by a jury. In the absence of any misdirection or. 
hon-direction, curious features in the case like (a) the admission by a prosecution 
witness that the accused was on bad terms with his family, (b) identification in 
dark and (c) apparent monopoly of violent activity by the accused in the decoity, 
are matters which are not within the purview of the High Court fo .erfquire into 
ip,an appeal. Even if the Sessions Judge had di with the verdict of the 
jury and referred the case to the High Court under section. 307 of the Code of 
‘Criminal Procedure, still it is not open to the High Court to weigh the evidence 
and find out whether the verdict of the jury is justified on the evidence or not. 
The Government Prosecutor (S. Govind Swaminathan) for the Public Prosecutor 
{V. L. Ethiraj) on behalf of the State. i 
Accused not appearing in person or by counsel ; ; 
KS. — - Appeal dismissed. 


_~-Rajamannar, C. J. and Somasundaram, F. Alamelu, In re. 
f and February, 1950: Referred Case No. 3 of 1949. 


Civil Procedure Cods (V of 1908), Order 33, rule 11 (as amended in Madras)— 
Plaintif who has filed a suit alaa sas oe a part. of his claim— 
Liability to pay the proportionate court-fes on the part abandons 

ff a plaintiff who has filed a suit in forma pauperis abandons a part of his 
claim he should be called upan to pay the proportionate court-fee on the 
abandoned. -This follows from the language of Order 93, rule 11, Civil’ 
cedure Code, as amended: in, Madras: If the suit is withdrawn in its entirety, 
then, undoubtedly, the pauper plaintiff has to pay court-fee on the entire claim. 
Abandonment of a part of the claim is tantamount to withdrawal of the suit in 
part He will therefore be liable to pay court-fee on the part withdrawn or 
abandoned. ` : H Sa 

- Decision .of Shahabuddin, J., in C. R. P. No. 454 of 1946, approved.” 

The Government Pleader (X. Kuttjkrishna Menon) in support of the case. 

R. Sundaralingam for Plaintiff. ` 7 


K.S. l Reference answered. 
Govinda Menon, J. -© Pethu Reddiar v. Kandaswami Pillai, 
and February, 1950. NA | : S. A. No. 2321 of 1936, 
Hindu Law— Joint family—Alienation by manager—Necessity—Onus—Duty of lender 
who asserts that hs knew that bo; was for specific purpose to prove the necessity as 
well as actual wtilisation of money for ths purpose. 


- A lender who makes bona fide enquiries and satisfies himself regarding the 
existence of a necessity is not bound to see to the application of the money. But 
where the lender does not base his case dn that, but proceeds on the basis that 
he knew that the borrowing was for a specific purpose and that the money was 
utilised for that particular purpose it is incumbent upon him to show that the 
LSA og Ws actually necessary for that purpose and that the money wah uti- 
lised for the purpose. - : 

- 6 M.I.A. 399, referred to. 

K. Venkataramani for A t 
A. V. Narayandswami Aiyar for Respondent. 
K. S. si 


"Appeal dismissed. Leave refused. 
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[Full Bench.] Th | ore 
Rajamannar, C. J., Satyanarayana Gopalaswami Mudaliar 2. Abisheka 
Ras and Krishnaswamy Naidu, Ff. Kattalai attached to Sri Thiagaraja- 

12th December, . 1949. swami Devasthanam, Tiruvarur. 


? A. A, A. O. No. 214 of 1947. 

Civil Procedure Code (V of 1908), section 48—Not applicable to execution of decree 
Presidency Small Causes Court even if it is transferred to other Civil Courts governed by 
Code of Civil Procedure. - 

The article of the Indian Limitation Act apana to execution a decree of 
the Presidency Small Causes Court is Article 182 and section 48 of the Code of 
Civil Procedure is not applicable. ‘The fact that the Court to which the decree 
had been transferred was a Court the decrees of which would be governed by 
section 48 of the Code of Civil Procedure would not make any difference. 

I.L.R. 36 Mad. 108, approved and the decision in (1941) 1 M.L.J. 365 in so 
far as it assumed that section 48 would be applicable to the execution of decrees 
of the Presidency Small Causes Gourt when transferred to other civil courts 
governed by the Code of Civil Procedure, held to be wrong. 

Reference answered, 

(Panchapakesa Ayyar, J., after expression of the above opinion allowed the 
appeal and refused leave on 12th January, 1950.) 


R. Sundaralingam for Appellant. ES ge E 
N. Arunachalam and K. S. Nayudu for Respondent. 
K.S. —— ' Appeal allowsd. Leave refused, 
Horwill and Balakrishna Apar, F]. Annapurna Patrani v. Lakshmana Kara. 
11th January, 1950. ' L. P. A. No. 15 of 1949. 


Practico—Execution—Attachmeni—Dismissal of execution petition for dsfauli— 
Dismissal set aside on appeal—Effect—Purchaser of attached property in the msanwhile— 
Rights of. 

L obtained a simple money decree. In execution certain property was 
attached but the petition wis subsequently dismissed for default on the ground 
that the sale papers and the encumbrance certificate had not been filed. 
Eventually the decision of the executing Court was reversed, with the result that 
the execution proceeded. In the meanwhile P a stranger purchased the property 
that bad been attached. 

Held: ` an order of dismissal for default is set aside, the effect of the * 
appellate grder which declares the order of the trial Court to be wrong is to 
restore the original application and the trial Court would have to proceed with 
it from the stage at which it had interrupted it by dismissing it for default. 
The execution proceedings would have to be continued from the stage at which 
they were when the petition was dismissed for default. At that stage the 
property had already been attached. If an attachment is wrongly released, and 

~the right to attach is subsequently ostablished by” appeal, the attachment will 
relate back to the time when it was made and a person purchasing such property 
meanwhile can have no title as against the attachment. 

(Case-law discussed). 

K. Venkataratnam for Appellant. 

S. Venkatesa Atyangar for Respondent. 


A 

KS. — ; Appeal dismissed. 

Panchapagesa Sastri, 7. Ummayya Bee v. Jaina Bai. 

18th® January, 1950. Bae A. A. O. No. 150 of 1948. 

Madras District Municipalities Act (V of 1920), section 88—Purchasers of property 

wot regi as owners—Failure of Municipality to implead in suit to recover arrears of 
tax—sSale of property in execution—If affects owner not tm . 

There is nothing in the Madras District Municipalities Act which would 

justify the action of the Municipality in omitting te implead a fractional owner 


of the property in a suit to recover arrears of tax ahd yet claiming that it has a 
NRC 
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right to have the fractional interest also validly sold under the decree, which it 
obtained behind the back of such fractional owner (who had not got his name 
registered in the Municipal register as owner). 

. Whether a purchaser is or is not aware of the existence of arrears and of the 
charge in favour of the municipality, the municipality’s charge will continue as 
against the purchaser also, and pro in his hands will be bound. But this is 
quite different from saying that the can be enforced in an action to 
which the person who is really the owner of the property is not impleaded. 

T. L. Venkatarama Aiyar for Appellant. 
V. P. Gopalan Nambiar for Respondent. ` 
K.S. — Appsal dismissed. Leave granted. 


Horwill and Balakrishna Ayyar, FF. Venkatasamiappa v. Srinidhi, Ltd. 
‘ and February, 1950.. - O. S. A. No. 24 of 1949. 


Arbitration Act (X of 1940), sections 2 (c) and 31 (1)—Court in which award can 
be filed and decres passed in terms thereof—Test for determining jurisdiction. l 
. In order to determine which is the Court having jurisdiction in the matter, 
you should first of all ascertain what the questions are, which form the subject- 
matter of the reference to arbitration, You then proceed to ask ; supposing these 
questions had arisen in a suit, which is the Court which would have jurisdiction 
to entertain the suit? That Court would be the Court having jurisdiction under 
the Arbitration Act also. The Court which would have jurisdiction would be 
not the Court at the place in which the agreement was entered into or where 
the defendant resides, but the Court which would have jurisdiction in respect o 
the questions forming the subject-matter of the reference. 3 

Y. Ranganatha Sastri for Appellant. 

T. V. Srinivasa Rao for Respondent. 


Satyanarayana Rao and Viswanatha Sastri, JJ. The Commissioner of Income-tax, 
and February, 1950. Madras v. Sundara Mudaliar. 


- Case Referred Nos. 11 and 
12 of 1947 and 1 of 1448. 

Income-tax Act (XI of 1922), section 2 (1)—Incoms derived from casuarina 
tations—If “agricultural incomes" exempt from incoms-tax under section 4 (3) (viii). 

The income derived from casuarina plantations is agricultural income within, 
the meaning of section 2 (1). of the Income-tax Act and therefore exempt from 
income-tax under section 4 (3) (si) of the Act. a 

Case-law discussed. 

Per Viswanatha Sastri, - Irrespective of the nature of the product of 
the land, whatever is grown on land aided by human labour and effort, 
whatever does not wild or spontaneously on the soil without human. 
labour or effort, woal be an agricultural product and the process of producing 
jt would be “‘ agriculture” within the meaning of that expression in section 2 of 
the Incometax Act. The word is used to denote the raising of valuable or useful 

sroducts deriving nutriment or subsistance from the soil with the aid of human 
labour or skill. 

C. S. Rama Rao Sakib for Applicant. i 

P. Krignamachart, M. Subbaraya Atyar, K. Nilakantan instructed by Messrs. 
Short Bewes, S. Swaminathan, K. Raja Aiyar (Advocate-General) with K. Srinivasan 
and T. V. Viswanatha Ayyar with P. Suryanarayana for Respondents. 

K.S. yap aan, Reference answered. 


Horwill and Balakrishna Aypar, FF. Natesa Sastrigal v. Alamelu Achi. 
v gih February, 1959. L. P. A. No. 43 off 1947. 
Civil Procedure Code (V :of 1908), section 2 (11)—Legal representatives—Scope of 

lefinition. i 


_ . The persons or class of persons indicated by-the expression “ legal represen- 
iative ” would depend on the context. Subject to that qualification it includes 


r 
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properly appointed executors and administrators ; it includes persons who havo 
taken on enseres duties and responsibilities which belong to the office of execu- 
tor or administrator even though only in respect of part of the estate ; it includes 
heirs at law, whether they take by succession or by survivorship ; it includes rever- 
sioners where the action has been brought by or against the widow as represen- 
ting her husband’s estate ; it includes a universal legatee ; it may perhaps in 
some cases and for some i podes ee pesona a dijak ee 
estate of the deceased (Kouch. this Gont kasao fin noten rsed this view) ; but 
it does not include trespassers ; it does not include persons who intervene merely 
for purposes of preserving the goods of the deceased or providing for his funeral 
or for the immediate necessities of his family ; it does not incl those taking 
possession of the property of the deceased from the legatees of a part of the estate 
and if they are not legal representatives they cannot be proceeded against in 
execution. 
G. R, Fagadisa Aiyar for Appellant. 
Respondent. 


T R. Sreenivasan for 


K. S. . Appeal allowed. 
Chandra Reddi, J. Satyanarayana Raju, Jn re. 
8th February, 1950. Cri. R. C. Nos. 1125 and 1403 of 194 


(CrL R. P. Nos. 1058 and 1925 of 1949). 
Madras Gaming Act (III of 1930), section 12—Gtst of offence under— Publi 


In order to constitute a “public place” within section 12 of the.Gaming Act 
it is not necessary that the place should be a public property. But if it is a 
private property it must be proved that not only the public could have access to 
it, but it is a place to which members of the public in fact resort. 

Where all that is proved by the prosecution is that a dilapitated house (in 
which the accused were found gambling) was an abandoned house by the side 
of the road and there was a betel leaf shop nearby and it was not proved that 
the public were as a matter of fact frequenting the place, and the house was 
surrounded by compound walls and the permission of the owner was necessary 
to enter the house, it cannot be said to be a “public place” and persons playing 
cards for money in that place are not guilty of an offenee under section 12 of 
the Madras Gaming Act. The gist of the offence under section 12 consists in 
individuals gambling with such publicity that the ordinary passer-by cannot well 
avoid secing it and being enticed to join in or follow the bad example placed in 
his way. 

Case-law reviewed. 

P. Sat ayana Raju and P. Ramachandra Raju for Petitioners. 

Ths Asst. Public Prosscutor (A. S. Sioakaminathan) on behalf of the State. 

K.S. Accused i 


a acgquitied, 

Rajamannar, C. F. and Somasundaram, J. Saliah Saheb and o., Petitioner. 
gih February, 1950. C.M.P. No. 1231 of 1950. 

Madras Buildings (Lease and Reni Control) Act (XV of 1946), section 7 ta) Rasi 
before filing application for eviction— 
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It is not easy to give an accurate and exhaustive definition of the word 

occupying” in section 7 (9) (a) of Madras Buildings (Lease and Rent Control) 

_-Act. A landlord must be deemed to be occupying a residential building at the 

“time of an application for eviction if any of the members of his family includ- 

` „ing dependents reside in the building with his permission and on his account, 

,-_tHough physically he himself might not be residing therein. The test is whether 

~ < “if he desires he cannot at any time go to reside in it. There is nothing which 

compels a Court to hold that a much married man can keep each of his wives 

“in a separate building of his and seek another building for his own residence. 

Where there has been no separation between the landlord and any of his wives 

it cannot be said that the wife is residing in a house on her own account and 

as of right. In such a case the landlord must be held to be occupying a 

residential house of his own in the city and his application for eviction of the 
tenants must fail. 

M. A. Ghatala and B. Pocker for Petitioners. 

P. Somasundaram and M. A. Srinivasan for Respondent. |, 


K.S. ccna Orders quashed. 
Govinda Menon and Krishnaswamy Government Prosecutor v. 
17th February, 1959. Cr. A. No. 62g of 1949. 


Criminal: Procedure Code (V of 1898), section 411-A (2)—Leave to appeal on a 
matter of fact—Desirability of expressing that verdict pays perosrse—Absence of such 
expression—If precludes appellate court going into the question of fact. 

Leave to appeal under. section 411-A (2), Criminal Procedure Code having 
once been granted it is not o to the court of appeal to go behind it and say 
that it is invalid. It would have been better if the trial judge’ had expressed an 
opinion as to whether in his opinion the verdict was perverse or not instead of 
stating that the evidence was such that it was o to the jury to have come to a 
different conclusion also. But it cannot be said that because the trial judge has 
not categorically given his opinion on the verdict, the court of appeal is precluded 
from going into a question of fact. It is open to the court of appeal, to go into 
the whole matter and find out whether, on the evidence, the guilt has been 
uh brought home to the accused beyond reasonable doubt. The powers of the court 
hearing an appeal against acquittal are exactly the same as the powers of the 
court in hearing an appeal against a conviction. In both, the court will approach 
the question in the same manner to find out whether the verdict was correct or 
not. ; 

The Government Prosecutor (Govind Swaminathan) for Appellant. 

F. S. Vaz and P. M- V. Srinivasan for Respondent. 

Appeal allowed, 


C. J. and Somasundar Mudaliar v. Madras Provincial 

4 Co-operative Marketting Society, Ltd. 

aoth February, 1950. C. M. P. No. 8910 of 1949. 

Madras Buildings (Lease and Rent) Conirol Act (XV of 1946), section 7 (2) (ii) 

4 (a)—Sub-letting commercement of act without consent landlord—Subsequent 
~ purchaser from d if can evict tenant. 

When a sub-letting had admittedly taken place after the commencement of 
Rent Control Act, without the written consent of the then landlord (i.e., the 
landlord at the time of such sub-letting) a subsequent purchaser of the house can 
avail himself of that sub-letting and file a petition for eviction. It cannog be said 
that the relationship of landlord and tenant commenced only after the date of 
purchase of the property and that there was no sub-letting after that date. The 
fact that prior to the Act the portion was being sub-let is of no avail. 

V. Ramasmami Ayyar and T. K. Rajagopalan for Petitioners. 

R. Ganapathi Aypar and K. S. Narayana Ayyar for first Respondent., 

K.S. ——= Order quashed. 
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Satyanarapana Rao and Viswanatha Sastri, FF. Anglo-French Textile Co., Ltd. 
18th Fanuary, 1950. ` v. Commissioner of Income-tax, Madras. 
Case Referred No. 28 of 1947. 


Incoms-Tax Act (XI of 1922), Sections 34 and 24— ings started for ass 
of escaped income—Scops —Assesses if entitled to have loss of profits and depreciation sustained < 
in previous pear determined and ask for relief. pee: 

In a proceeding under section 34 of the Income-tax Act which is initiated 
for the purpose of assessing an income which had escaped assessment or which 
was under-assessed or assessed at too low a rate or was the subject of excessive 
relief, the Income-tax Officer could not grant relief to the assessee under section 
24 (3) of the Act. On the language of section 34 of the Income-tax Act, the assess- 
ment or re-assessment is confined to such income, profits or gains, which escaped 
assessment or which was under-asseassed, or which was assessed at too low a rate 
or was subjected to excessive relief under the Act. A proceeding initiated under 
section 34 is not one intended to assess the total income of an assessee. In that pro- 
ceeding the Income-tax Officer has no power to revise- the original assessment t 
to the limited extent to which such power is recognised under section 34 of the 
Income-tax Act. Where the Income-tax Officer is satisfied that really no income 
had escaped assessment in the year it is open to him to drop the pe ae 
the assessee in such an event is not entitled to insist that the Income-tax cer 
should proceed to assess the income and give him relief under section 24 (3) of the 
Act. e assessee is not entitled to relief under section 24 in those proceedings 
and cannot claim that the loss of profits and gains (including depreciation allowance) 
sustained by him in the previous year should be determined as relief under section 
24 (3) can be granted only in the course of assessment of the total incoms of an assessec. 


O. T. G. Nambiar (instructed by Messrs. King and Partridge) for Applicant. 
C. S. Rama Rao Sahib for Respondent. 


K.S. Reference answered against the assesses. 
Subba Rao and Panchapakesa Ayyar, JJ. Venkataratnam v. Sitaramayya. 
19th January, 1950. Appeal No. 49 of 1946. 


Evidence Act (I of 1872), section go—Presumption under of dus execution and attestation 
with regard to documsnts thirty pears old—If arises in tha case of copies as well as originals. 

The view expressed by the Full Bench of this High Court in Subramanya Somaya- 
julu v. Sesthayya, (1922) I.L.R. 46 Mad. 92 (F.B.), that the presumption under 
section go of the Evidence Act with regard to documents 30 years old arises in the 
case of copies as well as originals and that ifa copy is proved to be a true copy 
a presumption may be made of the genuineness of the original itself is no longer 
good law. 4 

Basant Singh v. Brij Raj Saran Singh, (1935) 69 M.L.J. 225: L.R 621A. 180: 
LL.R. 57 All. 494 (P.C.), relied on. Munnalal v. Kashibai, (1946) 2 M.LJ. 453: 
L.R. 73 LA. 223: I.L.R. 1946 Nag. 917 (P.C.), distinguished. 

The party relying on such a copy must prove the execution of the original 
in some way known to law, at least by approved circumstantial evidence. 


P. Satyanarapana Raju for Appellants. 
P. Somasundaram and K. V. Rangachari for Respondents. 


KS. Appeal dismissed. 

Ronana, G.J. and Somasundaram, J. Kuppuswami Reddi v. Pavanambal. 

23rd Jamuary, 1950- s C.M.P. No. 8393 of 1949. 

Civil Procedure Code (V of 1908), Order 23, rule 3—Party to compromise allaging 
that it was brought about by coercion—If ground for refusing to record it. ; ; 
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A compromise cannot be attacked by allegations that it is a voidable com- 
promise brought about by fraud, undue influence or duress. Provided the com- 
cues aw, that is, not contrary to law, the Court is obliged to record it. 
e mere fact that it may be voidable is no reason for a Court refusing to record it. 

Jo M.L.J. 471 (476) and I.L.R. 57 All. 426, relied on. 


V. V. Ramadurai for Petitioner. 


T. R. Srinivasan for Respondent. 
K.S. Compromise recorded. 


Raghava Rao and Krishnaswami Nayudu, FF. ioe Collector of West Godavari. 
23rd Fanxary, 1950. A. A. O. No. 211 etc., of 1946. 


Land sanan ampe aan Sana fixed by Tribunal—Appellais Couri— 
saa can interfere, 


sahana compensation for land acquisition which raise a question 
sen equacy of S append at He bee a Gee Oak 

which has got to assess the exact amount, it is a well settled princi jak ee re 
Court ought to bear in mind that except on the basis of a tal or radical 
error of principle, it would have no ground of justification for interference. 


S. V. Venugopalachan for Appellant. 

The Government Pleader (K. Kuttikrishna Menon) and K. Venkatarainam for 
Respondents. 

KS. i Appeal dismissed. 


Raghava Rao and Krisknaswami Nayudu, 77. Venkatanarayana v. Venkateswarlu. 
gist January, 1950. Appeal No. 409 of 1946. 

Evidence Act (I of 1872), section 112—Child born of marrisd woman—Presumption 
of legitimacy—Rebutial—Proof necessary. 

As a child born of a married woman is in the first instance presumed to be legiti- 
mate, such presumption is not to be rebutted by circumstances which only creates 
doubt and suspicion, but it may be wholly removed by proper and sufficient evidence 
that the husband was only present with the wife, in a case of his alleged presence, 
under such circumstances as efford clear and ee eel roof that there was no 
sexual intercourse. Non-access may well be proved i atl direct and circumstan- 
tial evidence of a reasonably clear and convincing 

D. Munikanniah, S. Vaidycnathan and Vepa P. Sarathi for pean 


M. S. Ramachandra Rao for 1st Respondent. 


K. S. l Appeal allowed. 
Panchapagesa Sastri, J. Muthammal v. Chandrakasa Udayar. 
13th February, 1950. S. A. No. 1131 bf 1947. 


Hindu Law—Will—Consiniction—Bequsst to husband and wife—Nature af ie af 
conferred—Death i bos beii leaving R on legacy—Succession Act ( 
1925), sections 1 109g— See 

Unless there is some arian the document itself to show that it is a joint 
beguen, We fae acie rule of co ion is that the parties take it as tenants 
in common. that che Legatees are husband and wite is no guch indieahon 
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nor is the fact that they are to enjoy the properties from a to generation. 
This would indicate only the nature of the estate in their . The legatees are 
entitled to one half of the properties each. Where the wife dies leaving a daughter 
there is no lapse of her share. : 


S. Amudachani for Appellant. 
S. Ramachandra Atyar for Respondent. 


K.S. Appeal dismissed. No leave. 
Raghava Rao and Krishnaswami Nayudu, JJ. Naranappa Naicker v. Ramalingam. 
Pillai. 

17th February, 1950. A. A. O. No. 106 of 1947. 


Limitation Ad (IX of 1908), section 19—Acknowledgment by person who has ceased 
to have interest in mortgaged property—If saves limitation as against the assignees of the 
property. 

Any acknowledgment or payment by the person ae it must be of a person: 
who is interested in the wa sa bag ba a at the time the makes it; and 
'in order that such an acknowledgment may be binding upon the ammes the 
assignee must be one, who claims under the person ing the acknow. ent 
or payment by a title subsequent to such acknowledgment or payment. the 

erson sought to be bound by the acknowledgment or payment is a person who 
prior to such acknowledgment or payment, acquired an interest in the 
property, the acknowledgment or re ent will not be binding upon him, 
although the person making the acknow. ent or payment is at the time possessed 
of some interest or other in the properties Parasol: 

(Authorities discussed.) 

Lo v. Palanivela, (1940) 1 M.L.J. 766: I.L.R. 1940 Mad, 872 (F.B.) and 
Bank of Upper India, Ltd. v. Robert Hercules Skinner, (1942) 2 M.L.J. 559 : L.R. 69 
LA. 10: I.L.R. 13 Lah. 686 (P.C.) explained and relied on. 

¢.—Whether the same principle is ey Sane to the case of a part payment 
as as to the case of an acknowledgment ? It may be that there is some difference 
in language noticeable between section 19 and section 20, the latter of which does 
not contain the words “by some person ugh whom he derives title or liability ” 
which occur in the former. 

T. R. Srinivasan amd A. K. Annaswami Aiyar for Appellant. 


Respondent not represented. 


K. S. Appeal dismissed. 
Raghava Rao, F. Valliammai Ammal v. Sankara Ayyar. 
gand February, 1950. S. A. No. 2661 of 1947. 


Civil Procedure Code (V of 1908), section 11—Decres to which presumptive reversionsrs 
ars parties——When binding against actual reverstoner. 

The true principle in fact applicable to decrees to which presumptive reversioners 
are partfes, a the question of their binding character as against actual rever- 
sioners comes up for consideration,is the one embodied in Explanation 6 to section 11, 
Civil Procedure Code. Nagamma Shedthi v. Korathy Hengsu, (1949) 2 M.LJ. 413, 
relied on. Where ina prior suit the presumptive reversioner was a minor represented, 
by a next friend it is not so much a question of negligence or gross negli ce that 
arises for consideration, as a case of boma fides or want of bona in the 
conduct of the litigation. Gross negligence as a head of attack against decree is 
available only in case of minors against whom decrees have been passed. 
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but not in the case of persons who may be representing other people’s interests 
in the previous litigation such as presumptive reversioners, prior trustees, previous 
Yejmans or Kartas, ete. 


K. Bhasyam, K. Venkateswaran and T. M. Ramaswami Aypar for Appellant. 
K. S. Sankara Ayyar and V. Sundaresan for Respondents. 


K. S. Appeal dismissed. No lsave. 
Govinda Menon and Krishnaswami Nayudu, JJ- Nara and others, Jn re. 
agrd February, 1950. Cr RC. No. 147 of 1949. 


(Cr.R.P. No. 142 of 1949.) 

Madras Devadasis (Prevention of Dedication) Act (XXXI of 1947), sections 3 (2) 
and 4 (1)—Mere dancing by members of Kalavanthula community during a marriage 
procession—Not an offence punishable under section 4 (1) Of the Act. 

The act referred to in section 3 (2) of Madras Act of 1947) cannot 
-have any relation to the mere dancing (by members of Kalavanthula community) 
in a procession but what is necessary is an act as a result of which the woman is 
deemed to have adopted a life of prostitution and rendered herself incapable of a 
valid marriage. Section 3 (2) of the Act is inartistically worded and hence very 
difficult to construe. But even strictly construed the section does not prohibit 
the mere taking part in a dance or nautch. But the taking part in a dance or a 
nautch is a necessary pre-requisite for being considered as a member of a profession 
dedicated to prostitution and thereby having become incapable of getting herself 
married validly and it is such a case that is prohibited by section 3 (2). Accord- 
ingly such persons cannot be held to be guilty of having committed an offence 
punishable under section 4 (1) in merely taking part in a dance in celebration of a 
marriage. 


K. Kamaswara Rao and U. Sethumadava Rao for Petitioners. 


The Government Prosecutor (S. Govind Swaminathan) for the Public Prosecutor 
(V. L. Ethiraj) on behalf of the State. 


K.S. Petition allowed. 


Rajamannar, C.F. and Somasundaram, J. Subba Rao v. Devji Govindji. 
28th February, 1950. C.M.P. No. 6677 of 1949. 

Madras Buildings (Lease and Rent Control) Act (XV of 1946), sections 4 and 6— 
Fixing fair reni—. late authority has no jurisdiction to say that it will not have reiros- 
pective effeci—Rats of fair rent—Not open to interference in certiorari proceedings. 

On an application under section 4 of the Madras Buildings (Lease and Rent 
Control) Act, the only jurisdiction which the appellate authority and the Rent 
Controllor have is to fix the fair rent. What rights accrue to the landlord and 
the tenant is not within their province on an application under section 4. It is 
not open to them to say that the fair rent cannot be given retrospective effect. 
Section 6 (c) of the Act declares that any sum paid in exceas of the fair rent 
even before the commencement of the Act shall be repaid to the tenant. 

Though the appellate authority may be wrong in fixing the rent at a eee 
cular amount, that ki not a ground for the High Court interfering with its order in 

Y.G. Krishnamurthi for Petitioner. 

Gajendram Naidu instructed by Messrs. Short Bewes & Company for Respondent. 


—_—-—— 
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Subba Rao and Panchapakesa Aypar, JJ. Appala Sayanna v. Maharaja of Parfakimidi. 
20th January, 1950. i , C. R. P. No. 940 of 1948. 

Madras Tenants and Ryots Protection Act (XVII of11946), section 4. (3)—‘‘Proceeding” 
—Includes swits—*Liability of defendant to deposit rent in Court before stay can be granted. 

The word “ proceeding ” in clause. (3) of section 4 of Madras Act (XVII of 
1946), is wide aid comprehensive enough to include a suit also. It cannot be said 
that section 4 (3) applies only to p ings after decree or order and will not 
include suits for recovery of rents and that the tenant would be entitled to a stay 
indefinitely wi-hout any liability on his part to deposit rent in Court. 

(1947) 2 M.L.J. 421, approved. 

S. Surpaprakasam and P. V. Ramachandran for Petitioner. 

V. C. Gopalarainam for Respondent. 


K.S ; Patition dismissed. 
Raghava Rao and ‘Sri Kalahastheeswaraswami Varu v 
Krishnaswami Nayudu, FF. - / Adinarayana. 
and February, 1950. Appeal No. 396 of 1941. 


: Provincial Insolvency (Amendment) Act (XXV of 1948)—Constitutional validity— 
Leave to appeal to the Supreme Court—lIf can be granted in the appeal itself or only by means 
of separate petition. $ 

The Provincial Insolvency (Amendment) Act XXV of 1948 is intra vires the 
Legislature. 

Where a case involves a substantial question of law as to the interpretation 
of the Constitution, a certificate of fitness for appeal to the Supreme Court can be 
granted in the appeal ‘itself and there: need be no separate petition for such 
certificate. / 


C. A. Vaidyalingam, K. Ramachandra Rao and T. Venkatadri, for Appellant. 
M. Appa Rao for Respondents. 


kk KS. ——— Appeal allowed. Leave to appeal 
: to the Supreme Court granted. 

Govinda Menon and Krishaanoami ‘Nayudu, JJ. Karunthambi, Jn re. 
1st March, 1950. oO , R. T. No. 127 of-1949. 


Criminal Procedure Cods (V of 1898), sections 164 and 539 Crion recorded 
without questioning accused to find out if it was mads voluntarily—Infirmity if curable under 
section 533—Evidence Act (I of 1872), section 29—Effect of admissibility of such 
confecsion—Confession racordedon holiday and out of hours—E ffect—Criminal Rules 
of Practice, rule 85. 

Though section 29 of the Evidence Act makes a confession made by an accused 
person who had not een warned according to oe ee of section 164 of 
the Code of Criminal Procedure admissible in evidence, still it suffers from 
the infirmity that the necessary pre-requisite validating a confession and making 
it acceptable in Court are absent if the accused had not been warned that he was 
not bound to make a confession. The Magistrate ought to satisfy himself on the 
day of his recording the confession that the confession was being made voluntarily 
and the failure to do so is a defect not of form but of substance which vitiates the 
confesion. When no questions have been asked by apie: aires to satisfy 
himself that the confession was volun the defect cannot be by the provisions 
of section 533, Criminal Procedure Code. I.L.R. 2 Lah. 325, L.L.R. 6 Lah. 415 and 
LL.R. 3 Bat 872, relied on ; (1991) 62 M.L.J. 559 : I.L.R. 55 Mad. 711, considered. 

The fact that the confession was' recorded on a Sunday a holiday, that is, a 
dies non when mo judicial work should ordinarily be transacted and that the i 
trate has essed rule 85 of the Criminal Rules of Practice in that the confession 
was not recorded during Court hours does not amount to a defect of substance 
but only one of form which will not invalidate the confession. i 
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Though there is nothing illegal for a Magistrate who has recorded a confession 
to conduct a preliminary inquiry it is but proper that a Magistrate, who would 
be a witness in the case shoul pahan ages not be the committing Magistrate. 
Section 164 of the Code of Crimi Procedure says that the Magistrate 
recording the confession should as soon as may be, send the confession to the 
Magistrate who conducts the inquiry. In such circumstances the proper procedure 
should be that, the Magistrate who has recorded a confessional statement under 
section 164 should not take part in the committal or the preliminary register 

V. C. Viraraghavan for Accused. 


The Government Prosecutor (S. Govind Swaminathan) for the Public Prosecutor 
(V. L. Ethiraj) on behalf of the State. ` 


K.S. — Appeal allowed. 
Govinda Menon and Krishnaswamy Napudu, JF. Manickam, Jn re. 
and March, 1950. R.T. No. 131 of 1949. 


Indian Penal Code (XLV of 1860), section 84—Applicabilityp—Condittons necessary 
jor attracting the section. ` 

In order to attract section 84, Indian Penal Code, it must be shown that the 
person who perpetrates the deed did not know what he*was doing. That is, if a 
man commits: homicide he must be under the impression that he was not taking 
the life of the man but probably cutting an inanimate object or something like that, 
or, it should be shown that in doing the act he did not know that he was doi 
a wrong thing. Where the accused was not insane but unbalanced and excited 
and ponani was in some kind of obsesion or hallucination it cannot be said 
that he did not know the nature of the act, and section 84, Indian Penal Code 
cannot be invoked. However considering that the accused was not in normal 
mind the extreme penalty of law is not necessary and a transportation for fife is 
sufficient. — 

G. D. Williams for Accused. 1 


The Government Prosecutor (S. Govind Swaminathan) for the Public Prosecutor 
(V. L: Ethiray) on behalf of the State. - 


K.S. — Conoichion confirmed and sentence 
reduced. 

Chandra Reddi, 7. The Public Prosecutor v. Ramasubba Rao. 
srd March, 1950. , | ‘ Cr. Appeal No. 735 of 1949. 


._ Madras Prevention of Adulteration Act (IL of 1918), as amended—Section 15 (1) (c) 
(ii) —Mediatornama if essential to evidence in the akin of simple Sample leh wrth the 
executive officer—If must be produced in proceedings. 

It is not necessary to prepare a mediaternama to evidence the taking of a 
sample of the adulterated article complained of. AN that section 15 (a) of Madras 
Acı IIT of 1918, requires is that if the person from whom the sample has been 
taken declines to t one ofthe parts, the public analyst receiving the sample 
for analvsis shall divide it into two parts and shall seal or fasten up one of those 
parts and shall cause it, either upon receipt of the sample or when he delivers his 
certificate to be delivered to the local executive officer who shall retain it for pro- 
duction in case proceedings are taken. The section does not provide for the exe- 
cutive officer to produce that part which he has got with him into Court irrespective 
of the fact, whether it is required or not. 


The Assistant Public Prosecutor (A. S. Sioakaminathan) for Appellant. 
C. V. Dtkshitulu for Respondent. 
K.S. —— Appeal allowed, 
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gy Subba Ræ and KI Kolandayammal 1, ‘Sinnavelappa 
anchapakesa Aypar, FJ. - : A aes 
` IJA January, : 1950. f Appeal No. 473 of 1946. 


_ _ Provincial’ Insolvency Act (V of 1920), section 282A—Amendment Act (XXV of 1948) 
—Validity in so far as tt affi agricultural land—Principles for deciding validity o a 


A Constitution Act is an organic and fundamental statute and should "be inter- 
preted liberally and not technically or in a narrow spirit. The pith and substance 
of the Act and its reasonable intent must be the guiding factors. 

_ If the Legislature purports to enact in regard to an item with a wide conno- 
tation, the said enactment may be confined to the subject-matter within its legal 
competence. i ` : 
"Where the Act contains valid as well as invalid provisions and the latter are 
severable from the former, effect should ‘be given’ to the former. - 


2- An attempt should be made as far as podsible to reconcile the conflicting 
items. ` eg at 
. ‘And when a power is conferred to legislate on a particular topic, it is important , 
to determine:the scope of the power to have regard to what is ordinarily treated 
as empowering within that topic in the legislative practice and particularly in the 
legislative practice of the State which has construed the power. | 
„The “pith and substance” of the Provincial: Insolvency (Amendment) Act, 
1948, is clearly within the scope of item 12 of List III (““Bankruptcy.and epee f 
schedule VII of the Government of India-Act, 1935. The fact that it incidentally 
‘ infringes on some other items in the Provincial list does not affect its validity. The 
nod-exclusion of agricultural lands from ‘item 12 of List III is an indication that 
the Legislature used the words “ Bankruptcy and insolvency” in a comprehensive 
sense so as to empower it to enact laws in regard to bankruptcy and insolvency 
in respect of agricultural lands also. | ; 
Accordingly, the Provincial Insolvency (Amending) Act of 1948, is intra vires 
‘the Dominion Legislature. The power to sell joint family property vests in the 
Official Receiver on the insolvency of a Hindu father. 2 
-Leave granted under section 205 of the'Government of ‘India Act, 1935. ae | 
N. ‘Sivaremakrishna Aiyar for Appellant. ` : i‘ 
N. R. Raghavachari and.H. Rama Rao for Respondents. | - | ~ 
if 7 ‘Appeal allowed, 


K.S. =a . 
Satyanarayana. Rao, J. Nanjappa Goundan v. Peria Ramaswami 
grd -February, 1950. i i S. A. No. 2091 of 1947; 


‘Co-ownsrs—Partition—Piscs of land and a well situated init divided in equal shares 
—Use by ons ‘of ‘ths co-owners of water from the well for irrigating other lands purchased 
subsequently—Infringes right of the other coowner. oa 

~ Where by reason of the user both before and after partition and by reason of 
the terms of the deed of partition dividing a well and the land into equal shares 
it myst be presumed that the parties intended to restrict the user of the water of the 
well to,that land only, it is not open to one such cosharer to use the water of ‘the 
well for other lands than those comprised in the origi ece of land., The rights 
in the well cannot Be considered to be dissociated dhe land to-which tis well: 
was attached. Though by the partition arrangement one sharer. was entitled to 
take water for his use from.the southern portion of the well and the other from "the 
northern portion there cannot be a complete partition of thé water of the’ well 
which in ‘the nature of oon it is impossible-to effect and any construction -of a 
wall in the middle of the would practically constitute -one well into two wells: 

NRO a 
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~~-Decision ‘of Chandrasekhara Ayyar, J., in S. A. No. 1640 of 1948, followed. 

_ C. S. Swaminathan for Appellant. 
K. Ramachandra: Agot Tar: NK eipandenti; 


N 


K. S. B in Appeal allowed. 
Panchapages on 3. Velandi Goundar v. Mithayya Goundar. 
3rd February, 1950. ' A. A. O. No. 488 of 1947. 


‘Civil Procedure Cods (V of 1908), Order 21, rule 32—Injunction in representative suit 
~ under Order 1, rule 8—If enforcechle in execution against persons rot co nomine parties. 

: A petition for enforcing an injunction under Order 21, rule 32 by attachment 
and of immovable properties is not maintainable against defendants who 


‘were not so nomine loki ase rerpresentative suit under Order 1, rule 8 of the 
Civil Procedure 


12 Mad. 356 and 33 Mad. 483, followed. A.LR. A Tet Spence alane, 
* V. V. Raghavan for Appellant. 
T. P. Gopalakrishna Aiyar and T. R. Ramachandran for Respondents. 


; Appeal allowed. 

| K. S. ' — Leave to appeal granted. 
Chandra Reddi, 7. < Vedachala Naicker v. Duraiswami Mudaliar. 
ro February, 1950. : . C. R. P. No. 1754 of 1948.. 


Madras Tenants Protection Act (III, of 1922), section g— Right of tenant to 
beef afc by ahr land ofa et with kkang fa tho 
had failed to tssus the notice under section 11 of the Act. y 

The filing of an applicaticn by the tenant under section 9 of the Madras 
City Tenants Protection Act in the spit filed against him by his landlord in ejectment 
amounts toa waiver by the tenant of the benefit conferred on him under section 11° - 
of the Act. Where the landlore withdraws the suit with liberty to file a fresh suit 
inasmuch as he had failed to issue the notice required under section 11 of the Act 
does not affect the tenant’s right to have his pending application under section 9 
décided. The tenant had an indefeasible right consequent on the land-' 
lord filing a suit, to apply to e Court for a direction to the landlord to sell him 
the suit site for a price to’ be fixed by Court.: The Court was therefore bound 
ie a E ae oa e ach at aaa 
of the suit. 

D. Ramaswami Aiyangar and S. Kuppuswami for Petitioner. 

"M.S. Venkatarama Aiar dor Respondent. - b 


kaco  - E - `. > Petition allowed. 

Rao, 7. Karuppa Goundan v. Komaraswami Goundan. 

ij Fen, 1950." f S. A. No. 49 of 1947. 
ainst minor vitiated by gross ne, the guardian on record— 

Badan Dm gaen mi ka D akasa nah Kh a page 

phe earths fre i at (dai) dana NG ma le—Duty of 


ee en EE TTE E ee KG 
Re aes renee ca te cc ee. 
means did not permi permit the guardian to do so, to engage a pleader to support the 
t.of the Court of or at least to a ‘by himself or hereself: 
i case may þe, before the Court in order to watch ow the case as présented 
by the appellant might fare and take such further stepa as ah samana 
necessary for, the representation of the respondent’s case in the 
sii A dese gunn a minor aed by grom negligence of the guardian on record 
ix only and not -vdid. 
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LLR. 17 Luck. 1, relied on. I.L.R. (1940) All. 944, not followed. 

L.L.R. (1941) 1 Cal. 477 and 66 M.L.J. 609 : I-L.R. 57 Mad. 973, distinguished. 

-A suit instituted by the minor for the very relief which was refused by the earlier 
decree is not maintainable without a prayer for setting aside that decree. 

V. Seshadri and K. S. Ramamurthi for Appellant. 

R. Ramamurihi Aiyar for Respondents. 

K. S. R ——— Appeal dismissed. Leave refused. 
Satpanar Rao, 7. Viswanadhan v. Dakshinamurthy. 
22nd Peas, 1950. A. A. O. No. 609 of 1948. 

Civil Procedure Code (V of 1908), Order 41, rule 19—Previous negligence or want 
of diligence on the part of appellant to prosecute the appeal—lIf ground for disentitling him 
for restoration of dismissed for default when there is a valid excuse for absence on the 
day the appeal was issed. voo’ 

If there was valid excuse for the Vs absence on the date on which the 
appeal was dismissed for default, previous negligence or want of diligence of the 
appellant to prosecute the appeg! should not made a ground disentitling him 
for restoration of the appeal. It is not proper to dismiss an application to restore 
the appeal on the ground that there was a prior default of the appellant and that 
he did not‘prosectute the appeal in spite af previous adjournments. 

G. Venkatarama Sastri for Appellant. 

A. Raghaviah for Respondent. 


K. 8. — Appeal allowed. 
Subba Rao and Panchapakesa Ayyar, JJ. Sethurama Ayyar v. Ramaswami Ayyar. 
23rd February, 1950. ` Appeal No. 604 of 1946. 


Tort—False imprisonment —Gist of Suit for damages for—Limitation. 

False imprisonment means the deprivation of liberty of a person without lawful 
justification. False imprisonment is a tort. The plaintiff in an action for false 
imprisonment has only to prove two facts (1) imprisonment and (2) that it is 
caused by the defendant or any person acting under his instructions. If the plaintiff 
pore these two facts the offence is complete and it is for the defendant to escape 

m the consequences by alleging and proving a lawful justification for the imprison- 
, ment, y 
Where the act of the defendant (a police Tae in arresting the plaintiff is 
“ shown to be malicious that act will not have the benefit of section 53 of the Madras 
District Police Act (XXIV of 1859). 

I.L.R. (1937) Mad. 753, followed. 

A suit for compensation is governed by Article 19 and not by Article 2 of the 
‘Limitation Act. ae: 

I.L.R. 57 AIL 935, referred to. 

V. Rajagopalachari and S. Amxdachari for Appellant. 2 

_V. V. Srinivasa Aiyangar and V. V. Ramadurai for Respondents. 


f Appeal and- Memorandum of Cross 
K. S. l Objections dismissed, 
a eh J: Muthumohanraj Sowcar v. Manicka Goundan, 
25th , 1950. P l C. R. P. No. 1214 of 1948. 
Civil Procedures Code (V of 1908), Order 9, rule g—Ons of the defendants absent 

at trial in the belief that the defence was safe in the hands of another defe Ex 


parte 
dacres against absent defendant on the plaintiff giving up the other defendant—Sufficient ground 
to set aside ex parte decree. i ; 

Where a defendant under the bona fide impression that the other defendant 
was defending his interest also which was identical, remained absent and the other 


8. Sr. S ' è À 32 , 

' defendant was given up ‘by the plaintiff who took a decree E the absent 

deferidant, there was sufficient cause for the non-appearance of that defendant and 
the ex parte decree against him must be»set aside and the case re-opened in toto. 





E. Vinayaka Rao for Petitioner. à 

K. S. Desikan and K. Santhanam for Respondents.. 
KES Oo ~ Petition allowed. 
Panchapakesa Aypar, F.. ` Kunhayadru v. Olankara Ali Kutty. 
' 25th February, 1950. C. R. P. No. 2050 of 1949, and 
f ' oa nt: yO C. M. P. No. 10307 of 1949 
^s Madras Tenants and ‘Ryots Protection Act (XVI of 1946)—Mere mort- 


| ages or pandyamdar in possession—Not a “ tenant” antilled.to stay-of suit against bim.. 
h "A mere usufructuary mortgagee or panayamdar in possession is not a “ tenant ” 
. under. Act XVII of 1946 and therefore not entitled to a stay of suit against him. - 
He may become.a “.tenant ” if he leases out the land. feng au Y 
| (1949) ‘f M.L.J. 475 and (1949) 1 M.L.J. 527, distinguished. - í 
_', | Kunkummu v. Raman, C. R. P. 1253 of 1948" (unreported), relied on., ° ++ 
` S. R. Subramaniam for Petitioner. ; i 
D. A. Krishna Variar for Respondent. ; , Pap t 
K.S. ' —— -~ , Petition dismissed. 


Balakrishna Ayyar, J. „Municipal Council, Vijayawada v. Singaraju Mallaparaju. 
- 25th February, 1950. ` ` C. R. P. No. 1113 of 1948. 


Madras: District Municipalities Act Ea 1920), section 354—Demand of house tax 
on ths basis that building would fetch a rent of Rs. go per month while it was really fetching « | 
‘only Rs. 59 per month—Collection of tax “by coercive steps—Suit by assesses to recover the 

- difference of tax—Barred by ‘section 354. p : 
‘ A demand for house tax was made on the ground that the building would, 
fetch a rent of Rs. go per mensem. According to the owner of the house, during 
that period the house was fetching a rent of only Rs. no per month: The Municipal . 
Council took coercive steps and collected tax at the atin rate. The house owner 
sued to recover the difference fram the Municipal Council. 

| Held under Schedule IV, rule 11 of the ‘District ‘Municipalities Act, any 
aggrieved by the assessment may move the executive authority to reduce the tax 
and there are provisions in the rules in respect of appeal, etc.” Section 354 (2) of 
the Act ‘expressly enjoins that no assessment made under the authority of the Act 

‘shall be impeached. Accordingly the suit by the house owner is not maintainable. 

B. Manavala Chowdry for Petitioner: `. l ` 
' W. Devarajan for Respondent. , : A ; i 
: KS. ——— ‘ Petition alloived. 


Govinda Menon and Krishnaswami | Subramanian Gh F 
Nayudu, FF. ` V Ganesan . 
14th March, 1950. i . ' Cr. R.C. No. 1050 of 1949. 


wade ~ (Cr. R. P. No. 985 of 1949.) . 
. | « ‘Criminal Procedure Code (V of 1898), section 522 (3)—Court which can pass order 
_ for restoration—Nature of order. y ` 
-` The words “ any Courts of appeal, confirmation, reference or revision” refer 
to the Courts dealing with the original conviction or trial and do not refer fo the 
_ High Court in reference from the order restoring possession, (case law discussed). ` 
~ T. Krishna Rao for Petitioner. 5 , 6 Ke 
_ _ The Government Prosecutor (S. Govind Swaminathan) for Public Prosecutor on` 
behalf of the State. Í j i 
o K. S: Desikan and K. Raman for Respondents. | Ae = | 
Pat BAN Sieg Page E a NG - ME i Petition allowedw . 
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 Viswanatha Sastri, F. X Sundaram Ayyangar & Sons,.Ltd, v. [he Province 
22rd February, 1950. ; rere: Madras. 
3 C: R. P. Nos: 1819 to 1821 of 1948. 

eg Gabus Aet (VII of 1870), Section 17 —Reli¢fs claimed in the alisrnative 

fendants with referenca. to sams facis and tx respect of same sum of money—If 

subjects—Court-fes payable. 
rT he Dati a: eocapeny wits ‘copied a iet Ge mor Wiles naa cat 
reg D ga ja ran ci pu em Cy pon 
for vehicles fo agen ( second. defendant) with a direction that the 
padio e cad Magar ana e aan ee eee 

Roce oe pa t ees as as licences purporting to be 
he aniy saiba reh officer of the Government. were handed over to the 
by the second defendant. But the second defendant (the Government) under 
threat of prosecution for non-payment and deficient payment of licence-fees again 
-collected the sums of moncy-from the plaintiff. Suits were laid against the Govern- 
ment and the agent-for the recovery of these amounts alleged to have been 
by the plaintiff twice over. The subordinate Judge on ‘his own initiative di 
the plaintiff to pay ad valorem Court-fee on the amount sought to be recovered 
from the Government and again another ad valorem Court-fee on the same amount 
‘in so far as it was sought to be recovered alternatively from the second defendant. 
On revision, held, 
z Where celica are dained mthe alternadve Gath: selecence tothe sain fact 
and in respect of the same sum ef money against two defendants, the suit cannot be 
said to embrace two or more distinct subjects. The causes of action against the 
‘two defendants may be different but the test under section 17 of the Court-Fees Act 
is not whether the causes of action are distinct. Nor is-it a conclusive test to apply 
tat diferent maius could Bave been brought separately against cach ofthe defendanta 
in respect of the relief claimed in the suit. 

N. R. Govindachani for Petitioner. 

The Government Pleader (K. Kuttikrishra Menon) for the State. 


KS. —— Petition allowed. 
Satyararayana Rao and Viswanatha Sastri, F7.. . Kanaran v. Chathukutty Nair. 
25th February, 1950. | S. A. No. 2329 of 1947- 


Malabar Compensation for Tenants RES 1899. (1 of 1900), section 
Scops—Plaintif who obtained decree for cjectment but did not pay the 7 
the decree —Execution of decree barred.by lsmitation—Subsequent suit for eviction not barred. 
A Malabar jenmi who obtained a decree for ejectment but did not pay the 
-compensation fixed by the decree as Fue Gan ane eae 
I of 1900, and allowed the execution Be dere aba an baneh nace, 
would nevertheless be entitled to maintain a subsequent suit for eviction of the 
tenant. The relationship continues in spite of ‘decree for ejectment till 
| compensation is paid into Court and eviction is ordered. Till that stage is reached 
the rights and Habilities incidental or appurtenant to the relationship of landlord 
and: tenant and-the usual procedure for enforcing them -must be available to the 
parties. The relationship of landlord and tenant is statutorily continued by 
section 5 (2) of Madras Act I of 1900, till the requisite compensation is paid into 
Court and actual eviction of the tenant is ordered. It does not cease if the decree 
for jesben is ellowel to be barred without bein erected f 
|. K: Viswanaiha Ayyar and N. R. Sesha Ayyar for Appellant. 
. C. Sridharan and S. Venkatachala Sastri for Respondent. 


K.S. EENE ` Appeal allowed. 
Govinda Menon and Krishnaswami Nayudu, JJ. ` _ Periaswami,Thevan, Jn re. 
1st March, 1950. R. T. No. 1395 of 1949. 

Criminal trial—Circumstantial eins esa of blood stained with 


which the der could have been committed ormation 
Be ag cal on, tafe gon by send gan 
NRO 


‘suspicion against the accused and though there may be something like a moral 
atic crime, still there is not 

mifficient | evidence on which a Court can found a conclusion that the accused 
.must have the murderer. In such circumstances the benefit of the doubt 
has necessarily to be given to the accused. 

S. Erishnamoorthi and Vepa P. Sarathi for Appellant. 

The Government Prosecutor 5 Cond Seomathen) for the Public Proweuto 
.(V. L. Ethéraj) on behalf of the 
: K. S. 


. Horwill and Balakrishna Amar, JJ. Venkatasubbier v. The Bank of Hindustan, Ltd. 

Gih” March, 1950. O. S. A. No. 50 of 1948. 
ioe "Act (VII of 1913 , Section 153 (2)—Application to sanction compromise 
arrangement of Bank abel payment ç cerditors—Discretion of Court. 


The Court has a discretion in the matter where an application is made by 
-a banking company for sanction of an arrangement for payment by the bank to 
its creditors by instalments, Further a certificate from the Reserve Bank is essential 
„under section 4% of the Banking Companies Act of 1949). Further, under 
section 22 of Act X of 1949 a licence has to be obtain by the Banking Company. 

K. V. Ramachandra Aiyar and A. Venkatachalam for Appellant. 
f KE kaag a Wa Ska aaa FA atnam, 
T. S. Vaidyanatha Aiyar, M. K. Nambiar, M. Sekhara Menon, N. V. B. Sankara Rao 
and Aai and Partridge for Respondents. 

dismissed. 


perae Appeal 
Howriti a Bakua ince JF. Nagabushana Reddy v. Narasamma. 
10th March, L. P. A. No. 1:0f 1950. 
Civil Procedure cada Ca (F of 1908), pean 39 nuls 1—High Court exercising appellate 
‘jurisdiction over mofussil procesdings—Has ent powers to pass an order for injunc- 
-tion where Order 39 will not apply. 
- . ‘The High urt hano pove in thecae of its appellate jurisdiction from 
orders and decrees ased tr araba (Court to aiie CGn Aa forthe 
ions of Order 39, Civil Procedure Code. It is necessary to consider whether 
“Order 39 had any applicability when an interim inj O AAT ae 
„even though in doing so the Court would have decided the very question w 
arose in the appeal itself. The appellate Court cannot grant enti neon 
jar because agih Road and ccnvenient. 


for Appellant. 
a Rao a mdent. ~ 
K. S.. —— Appeal allowed. 
Govinda Menon and Krishnaswami Naudu, FF. Ganesan, In re. 
15th March, 1950. Cr. R. C. No. 202 of 1950. 


(Cr. R. P. No. 187 af 1950.) 
7 Criminal Procedure Cods (V of 1 bs Dan Sha VEE O Na of magis- 
bat to fi plas kam iad 1 h 
There can be no reason why the holding of a trial within the jail compound 
can be objected to. The only right which the accused might claim is that the public 
must have access and the trial should be conducted in o; view. Theré is no 
ion in the Criminal Procedure Code which compels a magistrate to hold 
iis Goat ta os eal Gan oes Even if the offences are connected with the 
Sage maja akan gagh a oma Fi a py pie 
In re, (1950) 1 M.L.J. 344, overruled. 
N.S. Mani foe’ Masis. Raw and for Petitioner. 
. The Assistant Public Prosecutor (A. S. Sivakeminathan) on behalf of the State. 
K. 8. — Revision dismissed. 


35 


Satyanarayana. Rao and Viswanatha Sastri, 77. ` The Province of Madras. v. 

25th February, 1950. no Veerabhadrappa. 

S. A. Nos. 740 to 743 of 1949 

Madras General Sales Tax Act (IX of 1939), Sections 3 and 8—Commission agent— 

How far “ dealer »—Contravention of terms of licence—Lf ground for withdrawing exemp- 

tion from sales tax. | 

A Commission agent who sells or buys on behalf of the principal is not a “dealer” 

and is not liable to taxation in respeet of the purchases and sales effected by him 

on behalf of the principal at his instance and such transactions do not constitute 
his turnover. 


Ifa person therefore buys or sells on behalf of a known principal the exemption 
under section 8 is really unnecessary. The expression “known principal?’ in 
section 8 is not the same as “ disclosed principal ” and ought not to be contrasted 
with “undisclosed principal” familiar to the law of contracts. “Known principal 
is used in the section to emphasise that the principal on whose behalf the agent pur- 
ports to act should not be a fictitious or non-existant principal so as to enable 
the agent to camouflage his transactions and escape taxation. Thé undisclosed 
principal is a person certainly known to the agent though not either to the seller or 
the purchaser as,the case may be. So long as the principal is known and is clearly 
indicated in the account so as to enable the Government to proceed to levy the 
tax on the turnover of such principal the agent is exempted from taxation. 

If the commission agent gets the licence to sell he would save himself the risk 
of being called upon to pay the tax and become liable to prosecution ; but even’ , 
if he does not take out a licence if he is able to establish that he is really an agent 
and not a dealer he would escape from the clutches of the Sales Act. 

Public Prosecutor v. Narasimha Reddy, (1947) 2 M.L.J. 220, approved. 

Narasimhalu Chettiar, In re, (1948) 2 M.L.J. 93 and Province of Madras v. Firm 
of Kanigolla Siva Lakshmi Narayana, (1949) 1 M.L.J. 530, dissented fiom. 

If a person is otherwise not a dealer and the turnover is not his turnover, 
he does not become a dealer merely because he applies for licence under section 8 
of the Act; even if he had Kaya the conditions of the licence the nature of the 
business is the de ining factor. If the n carries on sales and purchases 
on his own account he will be a dealer and would be liable under the taxation 
section to pay tax on his turnover ; but if he merely acts on behalf of a known 
principal—whether in the matter of sale or in the matter of purchase—he would 
not be liable at all to tax under the Act, irrespective of the question whether or not 
he had obtained a licence under section 8. Section 8 is intended to cover transactions 
of accommodation contemplated by Explanation 4 to the definition of “‘ turnover ” 
in the Act. | In such a case notwithstanding the fact that at some point of time the 
ownership of the goods had vested in him while the purchase was made only to 
accommodate a particular person, if he shows in his accounts the agreed commission 
or brokerage and acts on behalf of a known principal and not a fictitious or non- 
existing one and also makes it possible to levy the tax by including the turnover in 
the turnover of the seller’s principal or purchaser’s principal he would escape from 
the liability to pay the tax Aotwithstanding that the ownership had vested in him 
at some point of time. i 

The Advocate-General (K. Rajah Aiyar) and the Government Pleader (A. Kutti- 
krishna Menon) for Appellants. . 

T.V. Muthukvishna Aiyar and K. Srinivasa Rao for respondents. 


K.S. oo Appeals dismissed. 
Chandra Reddi, J. Subramania Mudaliar, In re. 
` 19th March, 1950. Cr. A. No. 759 of 1949. 


Madras City Police Act (III of 1888), section 42 (2)—‘‘ If the Commissioner had reason 
to belisos that any place is used as a common gaming-house’—If should be imported into sub- 
- Section (2). i 
NRC / 
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It cannot be said that sub-section (2) of section 42 of the City Police Act 
should be read subject to the provisions of sub-section (1) and that the words in 
sub-section (1) “ if the Commissioner had reason to believe that any place is used 
as a common gaming-house’’ must also be imported into sub-section (2) and 
that the Commissioner himself can exercise all or any of the powers exercisable 
under that sub-section only if he had reason to believe that any place is used as a 
common gaming-house, ae 

The Assistant Commissioner is expected to satisfy himself about the correct- 
ness of the information placed before him before he proceeds to conduct the raid. 

The very fact that the Assistant Commissioner proceeded to the place to conduct 
the raid clearly shows that he had reason to believe the information that was placed 
before him by the Inspector of Police that the house was used as a common gaming 
hous. The presumption under section 43 of the City Police Act is applicable 
to such a case. Gaming under the Act includes wagering or betting. Section 42 
of kb applicable to section g7 and the presumption under section 43 also 
applies. 

V. A. F. Coelho for Appellant. 

Government Prosecutor (Govind Swaminathan ) on behalf of the State. 


K. 5. Appeal dismissed. 
Raghava Rao, 7. Chockalingam Pillai v. Ganesa Shanmugasundaram Pillai. 
15th March, t950. S. A. No. 2184 of 1946. 


Evidence Act (I of 1872), suction 116—Estoppel—Applicability—Threat of eviction 
by person claiming under paramount title— When constitutes a good defence to suit by land- 
lord for rent. 

In order to constitute an eviction by a person claiming under paramount 
title, it is not n that the tenant should be put out of possession or eject- 
ment should be brought, and a threat of eviction is sufficient, and if the tenant, 
in consequence of such threat, attorns to the claimant, he can set this up as an 
eviction by way of defence tc the action for rent, subject to his proving the 
creditor’s title, but there is no eviction if the tenant gives up possession voluntarily. 
If the true owner is armed with a legal process for eviction which cannot be 
lawfully resisted even though the tenant is not put out of possession, the threat 
to put him out of possession amcunts in law to eviction. The threat by the third 
party as well as the submission to it by the tenant who attorns to him must be real 
and bona fide. For a threat of eviction by title: paramount to constitute a good 
defence, the party evicting must have good title and the tenant must have quitted 
against his will. 

K. V. Ramachandra Iyer and V. Meenakshisundaram for Appellant. 

P. N. Appuswami for Respondent. 


K. S. — : Appeal dismissed. 
Somasundaram, F. Á Gangaraju, In re. 
17th March, 1950. Cr. R. C. No. 92 of 1949. 


Cr. R. P. No. 89 of 1949. 
Evidence Act (I of 1872), section 114 (a)—Accused giving explanation as to how he came 
by the possession of stolen articles—Ejfect on presumption and onus. 
If the accused gives ah explanation as to how he came by the possession of the 
stolen articles, which explanation may possibly be true, the onus still lies on the 
rosecution to prove the guilt of the accused. It should not merely rest content 
y asking the Court to draw the presumption under section 114 of the Evidence 
ct ° 
P. Basi Reddi and K. Ramachandra Rao for Petitioner. A i 
The Assistant Public Prosecutor (A. S. Stoakaminathan) on behalf of the State. 
K. S. # Conviction set aside, 
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Panchapakisa Appar, FJ. lo Ee Venkatarami Reddi-v. Rami Reddi. 
igih February; 1950. : A. A. A. O. No. 4Ẹ af 1948. 
. Execution—-Transfer of decres to” another Court for. execution—Power of Gourt which 
passed the decres to entertain another ‘application for transfer to a third Court or for 

simultaneous. execution—Step-in-aid of execution.: i> >. i 
.- As thé law stands in this State, a Court’ which has passed-a decree can, 
despite its having transferred it for execution to another Court and not having 
received it back with a non-satisfiction ‘certificate, entertain an application by 
the decree-holder for transfer of the decree to a. third Court, or an application 
ing the 


for simultaneous execution, which çan only be ordered by the Court 
decree. An order on such application will, be a step-in-aid and save limitation. 


R. Umamaheswaram for Appellant. 


R. Ramamurti Ayyar for Respondent. a 
K.S. — Appeal allowed. Leave refused. 


Raghava Rao, F. Lakshmamma v. Vema Reddi. 
20th February, 1950. ' - A.A. O, Nos. 50 and 51 of 1948. 


Provincial Insolvency Act (V of i920), Section 53—Gift by insolvent within two 
years of petition for adjudication—When liable to be set aside. ' a 

It cannot be said that section 53 of the Provincial Insolvency Act enables 
the Official Receiver to.set aside any and eyery gift made within two 


purpose of sections 53 and 54 
Official Receiver to. get at properties fraudulently alienated, and it does not stand 


not have been at the time even one Mae creditor to be defeated or delayed, it 
should automatically stand set aside without proof of fraudulent intention merely 
because it is in the nature of a voluntary transfer. The-word “ voidable ” in 
section 53 of the Act means -voidable on proof of fraudulent intent and not 
void irrespective of such intent’ ‘> . aa sae 

P. Somasundaram and E. Subrahmanyam for Appellant. 


K. ‘Srinivasa Rao for. Respondent. . 

K.S. _ . = BD oer, Appeal dismissed- 
Subba’ Rao and Panchapakesa Ayyar, FF: ©, -- Annamalai Chettiar v. 
i grd March, 1950. ages - Official Receiver, Ramnad. 

yk App. Nos. 616 and 617 of 1946. 


Provincial Insolvency Act (V of 1920)—Sections 28 and 59 (d)—Creditor’ suing ix 


‘to file a suit in respect of rights or properties denied to the insolvent and sought by the 
‘creditors, by filing suits at their own expense, to be proved to be the insolvent’s 
when the Official Receiver has taken no steps and has been negligent.: Such a suit 
is not barred. The phrase “any suit or other legal proceeding” in paragraph 2 of 
section 28 of the Provincial Insolvency Act'is too-widely put and must be restricted 
in. its meaning to any suit or other’ proceeding relating to a remedy against the 
i a aka De a e E aa . to properties or 

ae ienated by the insolvent ‘and. not belonging to him will not be : 
by section 28 and will not need the leave of Theat cy Court, unless. the Official 
Receiver too is added as a party. > ' : me . 
- Alladi Krishnaswami Ayyar, T. Krishna Rao and A. Kuppuswami for Appellant. 

K. Baskyam and T. R. Srinivasan for Respondent. 

K. S. - ——— 

NRC 


Appeal Allowed. 
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pn jan Rao, F. -~ Ramakrishna Naidu v. Srinivasalu Naidu. 
gra March, 1950.. : ° A. A. O. No. 572 of 1948. 

Limitation Act (IX of 1908), Article 182 (3)—Application under Order 9, rule 133 
Civil Procedure Code—Pendsncy of—If extends limitation for execution. 


There can be no suspension of time which has once begun to run, except under 
the heads of deduction specialy recognised and provided for by the statute. An 
application under Order 9, rule 13, Civi] Procedure Code, by one of the defendants 
cannot be said to be an application for review within the meaning of clause 3 of 
Article 182 of the Limitation Act, an order on which gives a fresh start of limitation 
for execution especially when the application was ultimately refused. 

S. Thtagarqja Aiyar for Appellant. 

N. Arunachalam for Respondent. 


K. 8. —— Appeal allowed 
hava Rao, F. Madhavi v. Krishnan. 
March, 1950. S. A. No. 580 of 1947. 


. Malabar Tenancy Act (XIV of 1930), Section 33—Tenant who has made a 
usufructuary mortgage of holding ard taken “a lease back” —If entitled to plead continuous 
possession for ten years entitling kim to offer to purchase the rights of the landlord. 

In a suit for eviction uncer section 33 of the Malabar Tenancy Act the 
tenant who prior thereto made a usufructuary mortgage of his holding in favour 
of another person and got back possession from the mortgagee as lessee is entitled 
to plead his continuous occupation of the homestead for ten years as entitling 
him to purchase the rights of tne landlord 

The Government Pleader (K. Kutitkrishna Menon) for Appellant. 

K. P. Ramakrishna Aypar, for Respondent. 


K.S. — Appeal dismissed, 
Panchapakesa Ayyar, 7. Venkayya v. Pitchayya. 
gih March, 1950. ' A. A. A. O. No. 168 of 1947. 


Execution—Addition of reliefs after limitation —If ground for striking off entire peti- 


An addition of reliefs after limitation to an execution petition (returned for 
rectification of some defects) containing a yer for attachment and sale of 
immoveables will not vitiate and invalidate the entire execution petition like a 
promissory note with a mater-al alteration. Only the added reliefs will be 
deleted unless perhaps where there has been some fraud or erasure of original 
„prayer and placing of other ers in that place. ' 

M. S. Ramachandra Rao for Appellant. 

R ndent not represented. i 

KS — Appedl allowed. Leave refused. 
Somasundaram, 7. l $ i Appayya 2. Rama Subbayya. 
17th March, 1950. i aa Cr. R. C. No. 779 of 1949. 

_ Cr. R. P. No. 717 of 1949. 

Evidence Act (I of 1872), section 126—Charge of giving instructions to who put 
certain questions which were defamatory—Conviction on the evidence of the — Not 

Where the charge against the accused was that he gave instructions to his 
eure who put-certain questions which were defamatory the lawyer is debarred 
un section 126 of the Eviderce Act to disclose the instructions i tp him, 
A conviction on the evidence of the lawyer is therefore asustainable. 

P. Ramakrishna for Petitioner. - j 

The Assistant Public Prosecutor (A. S. Sivakaminathan) on behalf of the State. 

K. Venkatarainam for Respondent. 


K. S. Conviction set aside, 
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Somasundaram, J. ; Akilandammal v. Vedachalam Pillai. 
20th March, 1959. “ey le, œŒ. R O. No. 151 of 1949. 
(Cr. R. P. No. 146 of 1949.) 

Criminal Procedure Cods-(V of 1898), section 942—Accused represented by proxy— 

Accused if should be examined personally under section 942. 

- When an accused is represented by proxy there is no need to examine the 
accused ‘personally, if the procy is in a position to answer questions put by. Court, 
R. Subremania [per and R. Gopalan for Petitioners. 

N. T. Raghunathan for the Public Prosecutor (V. L. Etkiraj) on behalf of the 


State. 

Respondent not appearing in person or Aa Advocate. 

K. S. — Petition dismissed. 
Subba Rao and Panchapakesa Amar, JJ. Annamalai ‘qo 2. Veerappa 


2and March, 1950. 
REESS No. 442 of 1946. 

Evidence Act (I of 1872), section 90—Docament thirty years old—Presumption in 
favour Of genuineness—Discretion of Court in drawing—Attempt to GARA 
direct eoidence—If takes away Court's power to draw pr Hon—S; (i 7. 

1899), section 35—~Promissory note or mere receipt—Tesi—Linmtation Act (IX ae 1908), 
Article 60-—Demand on ons of the joint promisors—If demand on others. 

Under section go'of the Evidence Act where any document purporting or 
proved to be 30'years old is produced from any custody which the court in the 
particular case considers it proper, the court may presume that the ture of 
every other part of such document which purports to be in the writing of 
any particular person is in’ that person’s handwriti and in the case of a docu- 
ment executed or attested, that it was duly executed and attested by the persons 
by whom it purports to be executed and attested. It cannot be said that where 
the party attempted to such document by direct evidence, the court has 
no power to draw the said presumption. pF 


Surendranath v. Sambhunath, A.1.R. 1927 Cal. 870, enake; 


. _ A chit saying “credit to Kandanur Veerappan Chetty, Shanmukham. Debit 
to V. Y. A. of the above place. 

Your mother’s stridhanam money, Edapu pon Kalitkuni. money and sundry 
jewels, etc., money inclusive of interest is Rs. 1,310. We shall pay the said sum 
of Rs. 1310 together with interest at Toae pes cene per mensem by calculati 
and adding once in 12 months. To this Ramana ”, having 
to the surrounding circumstances must be held to be only to acknowledge the 
receipt of the deposit and not to be a promissory note. . 


Quare :—Whether demand made on one branch of the debtor’s family after 
partition will operate as a demand upon the others for purposes of Article 60 
of the Limitation Act. 


_ Alladi Krishnaswami Aiyar and T. K. eri for Appellants. 
K. Bashyam, S. Venkaissa Aiyangar and T R Srinivasan for Respondents, 


K.S. — ' Appeal dismissed. 

Rajamannar C. J., and Somasuadaram J., Narasimhacharyalu 
27% March, 1950. D. 

The Deities of Sri Pattibharama Swami Varu of 

e Kattamvan» 


“ Appeal No. 535 of 1946. 
Grant—Construction—Grant of land for performing daily puja—lf one to archaka or 
trusteo—Tasts. 5 


40. 


pes inatetial: part oft grat of 1/58 was as follows :—‘*To Pattabhiramaswath? 
and. Keadaan ara. Thursday, the 7th Pushya Bahulam of the Year: Iswara: 
(3ist January, 1758), ‘atvam Mirasi Dharmasasana Patta caused to be written 
lea to Nae rapa Jagappa Ayaan ee Baja Sri Rama Jagapathy Mana 
rajulugaru. p f 


ae 


z _As regards ‘the Niacin Mitasievedyan of Kattainatu Sri, a 
rice for each—io marikas, ‘grami 5 marikás, tamarind 5 seers, ‘ ghée “one! 
marika and one sola and rae (ene (money present)’ and ‘tamboolam, "inclusive of 
additional expenses—cash of four annas, a representing the value of these item- 
war, comes to pagodas 0-3? per day whi comes to 7 pagodas per month and 84 
pagodas per year; along as which, we have given away four visams of Bhe 
Swasthyam (lands) as Dara ‘Dattam (solemn donation made with’ water): at the 
Makara Sankramana Punyakalam and provided (the oo as ae acs 
(annuity) so that offerings may be made every year. 

Hence, you shall offer Doopa Deepa Naivedyams and enjoy- om your son to 
grandson and ‘so on in succession and live in peace.” On a construction of the 
grant, 

- Held, The rant OF thea visyon of land was made to the Avchiakdk. It was 
no doubt to the Archaka ‘as-such and so long as he performed the service ; but 
so long as this condition was satisfied, no one else could’ have any manner of pro- 

rietary interst in ‘the*lands. The words .“ Archakatwam”’ ““Mirasi” “ Bhu- 
Swastyam. ” and the final clause which, gives a poy Ak. Hen of enjoyment are 
totally inappropriate to a grant in favour of the ‘deities. Lona did was 
to provide br the material required for the daily worshi Bah he-did by declaring 
a money allowance, and. secondly to provide for the due and regular nO MY 
granting the lands to. the, Archakas in lieu of their services. 


“ Where the original grant is forthcoming, later conduct cannot affect ia proper 
construction. 


A grant entitled a Š hovdam. ‘Dharma Sasana Patta caused to be written 
and offered to Sri Pee and Sri Kesavaswami Varu ” is directly to the 
deities.* 


T. M. Krisknaswami Iyer; R: Rangachari-and K.: Venkatratnam: for Appellants. 


P. Somasundaram, C. Narasimhachári, M, E. _ Rajagopalachari and the Government 
Pleader (K. Kuttikrishna Ae). for- Respondents 





* [On the » of Court payáble on the mijt and appeal thereon the mate came on 
before their Pace on Tena 1950.] ,. 


Cari Jee Sult for Dy or jit tin im iif i en 2 “bekas ias and a defind- 


ant whe is alleged to havd' ceased 
Home, (17th May, dipa Bat pa Aah 

G. O. No. 4791. Home dated 17th May, inaa provades for # reduction (to one-third of what 
it would be) of c fee. chargeable in any vuit, for pomeasion or join t possesion between trustees or 
between a plaintiff who claims to be a trustee anda defendant who is alleged to have crased to 
be a trustec.. -In a sait by persons clatming to be temple trustees f0r_posamon of propertie, from 
Archakas of the temples who were not dy jure trustees but continued o y as ds faste trustecs, 

Hald : The suit comes within the scope of the provision for reduction of court-fee. No doubt 
in cases where besides the archakas there have been trustecs also functi as such, the notifi- 
cation would not came in aid of a plaintiff seeking to recover pomemion the ‘amphakas in 
possession. But where to the pianie when the kek esa t mto possesion and 
}eontinued to be in possession the date.of the passing of Madras Act of 1ga7 there were no 
other legal trustees, the plaintiff would be entitled to the reduction. 


- | The reduction notification however has no application toa claim for mesne profits. The 
“notification AE refers to a suit for ees i 


trustee Redluction of fu hargiable eseming to G. 0. No. 5791, 
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Rao, F. Ganapathy v. Karaikudi Municipal. Council. 
154 March, 1950. A. A. O. Nos. 203 and 411 of 1948. 
Madras District Municipalities V of 1920), section 350—Scope-—Stat for dainages 
Jor malicious prosecution agatast Cortada R ngkah 

Where a complaint is filed by the Commissioner of a Municipality against 
the bill collector, even if it was done maliciously and without reasonable and 
probable cause, a suit for damages for malicious prosecution by the bill collector 
a IN aa aging a d be filed within six months from the date of the 
o acquitti i after notice as contemplated by section 350 of the District 

Municipalities Act. : 


K. Kuttikriskna Menon for Appellant. 
G. N. Chari for Respondent. 


K.S. Appeals allowed. Leave refused. 
Satyanarayana Rao, F. Sheik Meera Sahib v. Venkatapathi Naidu. 
grd March, 1950. S.A. No. 557 of 1947. 
Stamp Act (IT of 1899), section 3 and effect—Copy of , original of 

apeg ga A pa aaa AN baana fame 


which was not as re by law, 
admissibility cannot be raised for first time in appeal. 
Where the original instrument or kai evidence of its contents has in 
fact been admitted that admission cannot be called in question in the same suit 
on the ground that it was not properly stamped. 
ALR. 1937 Mad. 431 and A.I.R. 1933 All. 821, relied on. 176 I.C. gra 
aen 43 933 > 76 319, 
K. Umamaheswaram for Appellant. 
K. Krishnamurthi and M. Dwarakanath for Respondent. 


K.S. Appeal dismissed. Leave refused. 
Viswoanatha Sastry, F. Kunhikannan Nambiar v. Cheriath Cheeru. 
15th March, 1950. S.A. No. 955 of 1948. 


>- Malabar tarwad—Swit and decres for partition—Effect on status—Rights of manager 
to represent tarwad. 

Where there has been a decree for partition in respect of the properties of a 
Malabar tarwad or a joint Hindu family, there is a severance of status among all 
the members of the joint family or the tarwad who express a desire for partition 
by their pleadings in the suit or among whom the decree effects a partition. If 
by an accidental omission, one item of the joint family or tarwad property hap 
to remain undivided by the decree, it cannot be maintained t the ebet 
of the joint family or the tarwad continue to remain undivided in status quoad that 
item or that the erstwhile manager of the joint family or karnavan of the Malabar 
tarwad continues to represent the family and would be in a position to exercise those 
rights which he could have exercised before institution of the suit in respect of the 
omitted item. Unless the decree itself ides to the contrary it must be held 
that the suit and the decree effect a complete division in status among the members 
desiring’a partition afd a division by metes and bounds in respect of those properties 
which are actually divided under the decree. 


A. Achuthan Nambiar for Appellant. 
V. P. Gopalan Nambiar for Respondent. | ; 
K.S. Appeal dismissed. Leave refused. 


NRG 
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Raghava Rao,- F. < Kistappa Naicker v. Parvati Ammal. 
15th March; 1950. C. C. C. A. No. 63 of 1948. 
> Presidency Small Cause Courts Act (XV of 1882), sections 18 and 19 (s)—Suit 

a declaration of maintenance right—Muaintainability in City Civil Court—. ight of fost 
wife to claim separate maintenance on husband taking a second wife. 

A suit by a wife for a declaration of maintenance right comes within the saving 
of section 19, clause ) of the Presidency Small Cause Courts Act and can 
be entertained by the ity Civil Court. 

' LLR. 10 Mad. 114, distinguished. 


Where the husband has taken a second wife, that fact by itself is sufficient 
ground for award of separate maintenance to the first wife under Act XIX of 1946 
in the absence of any unchaste or improper conduct on her part. 


., [The rate of maintenance and arrears was however reduced in the circumstances 
of the case.] 


T. V. Ramanathan for Appellant. 
. _ B. C. Seshachala Ayyar for Respondent. 


K. S. — Decree varied. 
‘+ Horwill, J. -> Ariangavu Pillai v. Nallamangai Ammal. 
17th March, 1950. C.R.P. No. 270 of 1949. 


. Remand— When proper—Appellats Court if can direct trial Court to give fresh findings 
OR sams issues. ` 

A remand can be ordered only where the appoint Court finds it necessary 
to set aside a decree. That can be done only if there is material for concluding 
that the decree was wrong. An appellate Court cannot direct the trial Court to 
think over a matter once again and give fresh findings on the same issues, giving 
some vague and general direction to make some further enquiry. 


V. Ramaswami Aypar and V. Mesnakshisundaram for Petitioner. 
S. Ramachandra Aiyar for Respondent. 


K.S. — Petition allowed. 
Satyanarayana Rao, F. Rajammal v. Gopalaswami Naidu. 
20th March, 1950. S.A. No. 634 of 1947. 


Specific performance—Contract to reconvey—Tims of performance not specifisd—Effect—~ 
Rule against perpetuities—If applicable. 

Where no time is fixed under a contract to reconvey the ies must have 
contemplated that the performance should be within reasonable time and this 
the law implies where no time is fixed under the contract. It cannot be said that 
the contract is bad for vagueness. Nor does the contract offend the rule against 
perpetuities. It is too late in the day to contend that an agreement to sell or an 
agreement to resell is within the mischief of the rule against perpetuities notwith- 
standing the clear of section 54 of the Transfer of Pro Act. A con- 
tract to sell by itself does not create any interest in immoveable property. The 
essential difference between the law in England where the rule of perpetuities 
Pee Eo a a a oF ale and the Transfer of Property Act is that under 

English law a contract of sale creates an equitable interest in the property 
while under the Transfer of Property Act the contract by itself creates no interest 
in the immoveable property. 


K. Narasimha Aiyar for Appellant. 
K. Krishnaswami Aipangar and N. C. Raghavachari for Respondent. 
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Govinda Menon and Krishnaswami Napudu, JJ. Venkataraman v. Commissioner of 
27th March, 1950 and 4th April, 1950. Police, Madras. 
Cr. M. P. No. 283 of 1950. 

Madras Maintenance of Public Order Act (XXIII of 1949), sections 2, 3, 4, 4-A 
and 15—If repugnant to and inconsistent with the Fundamental Rights provision in Part IH 
of ths Constitution of India, 

Sections Z, 3, 4, 4-A and 15 of Madras Act XXIII of a ahi ugnant 
to and inconsistent with the Fundamental Rights provision in Part nid of the 
Constitution of India. The order of the President of 26th January, 1950, promul- 
gated with the object of continuing the detention of all persons detained under 
the Maintenance Orders and Acts of the several States prior to the commencement 
of the Constitution has failed to achieve its purpose and cannot be legally sustained: 
The detention which is illegal for other reasons does not however become validated 
by the President’s order of the 26th January, 1950.] 

[On the question whether costs could be awarded in the matter their Lord- 
ships decided on 4th April, 1950. 

Habeas Corpus application—High Court if has inherent power to award costs in— 
Desirability of framing rules providing for procedure to be followed in applications under. 
Article 226 of the Constitution. 

The High Court has no inherent power to award costs in a habeas corpus proceed- 
ing which is in essence criminal in nature. 

(Case-law discussed.) 

It is desirable that rules similar to Order 35 of the Supreme Court Rules may 
be framed by the High Court providing for procedure to be followed in applications 
under Article 226 of the Constitution.] 

M. K. Nambiar for Messrs. Row and Reddy for Petitioner. 

The Advocate-General (K. Rajah Aiyar) and the Government Prosecutor 
(S. Govind Swaminathan) on behalf of the Sue: 


K.S. -— ` Petition allowed. 
Govinda Menon and Krishnaswami Nayudu, JJ- Venkateswarlu, In re. 
27th March, 1950. Crl. M. P. No. 2059 of 1949. 


Constitution of India, Article 226—Power of High Court to issus writs in the nature 
of Habeas Corpus—Privileges of Members of Parliament—Extent of freedom from arrest 
—Madras Act XXIII of 1949 and Central Act IV of 1950—Validity. 

Article 226 of the Indian Constitution provides the High Court with all the 

which a High Court of Justice in England has under the Common Law 
br the issuing of prerogative writs. The High Court has the power to issue in 
appropriate cases, even to the government, directions, orders or writs including 
writs in the nature of Habeas Corpus, etc., for the enforcement of any of the rights 
conferred by Part III of the Constitution of India, namely, Fundamental Rights 
and for any other purpose. If the arrest and detention of a person contravened 
the rights, privileges or immunities which he enjoyed as a member of the Madras 
Legislature, the High Court would issue the writ and direct his release. 

A member of the Legislature cannot have immunity from arrest in the case 
of a preventive detention order. | 

Sections 2, 3, 4, 4-A and 15 of Madras Act XXIII of 1949, are repugnant 
and inconsistent with the Fundamental Rights provision in Part III of the Con- 
stitution and a person detained under that Act is entitled to be 

[No opinion was expressed on the validity or otherwise of detention under 
sub-section (1) of section 3 of the Preventive Detention Act (IV of 1950).(Central).] 

A. Ramachandran for Messrs. Row and Reddy for. Petitioner. 

The Government Prosecutor (S. Govind Swaminathan) for the Public Prose- 
cutor (V. L. Ethiraj) on behalf of the State. . 


K. 8. SS Petition allowed, 


Chandra Reddi, F. ` - - Public Prosecutor v. Chitambarappa. 
agih March, 1950. Cr. App. No. 808 of 1949. 

Madras District Municipalities Act (V of 1920), section 249 (1) and Schedule V (a) 
Ser ne breed JOT wasna ONA Rasta soiled. ladha for waning Colici an 

To bring it under clause (a) of Schedule V of Madras District Municipalities 
Act it is necessary that ing also should take place within the municipal limits, 
It is not an offence merely to keep clothes for the p of washing. It is only 
a person who washes the soiled oik and keeps soiled clothes for the purposes 
of washing within the municipal limits without taking out a licence that can be 
said to have committed an offence. No licence is required if the washing took 
place outside the municipal limits. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the State. 


++ N. Kotyswara Rao for Accused. 


K. S. — Appeal dismissed, 
Chandra Reddi, 7. Satyam and others, Ip re. 

goth March, 1950. Cr R. C. No. 1112 of 1 
(Cr. R..P. No. 1045 of ANG 


Criminal trial—Revision against orders of discharge—Interference—When proper. 
Powers of revision against orders of discharge should be exercised very sparingly 


The mere fact that the Court of revision would not with the conclusion of 
the trial Court reached after an inquiry is not a for setting aside the order 
of discharge. Further inquiry should be di to be made only in exceptional” 


cases such as where the order of discharge is perverse or irrational or is inconsistent 
with honest appreciation of evidence. A 

V. T. Rangaswami Aiyangar and V. V. Sastri for Petitioners. 

The Public Prosecutor (V. L. Ethtraj) on behalf of the State. 


K. 8. — Petition allowed. 
Rajamannar, C.F. and Madras Medical Council, In the matisr of 
Somasundaram, F. Ramakamath-and others v. The Surgeon-General, Madras. 
gist March, 1950. C. M. P. No. 9975 of 1949. 


Madras Medical Registration Act (IV of 1914), sections 22 and ruls 19 of the election 
rules—Power of Governor-in-Council to interfere with decisions of the Council. 

The language of section 22 of the Madras Medical Registration Act would 
certainly cover every action or omission of the Medical Council relating to any 
matter provided in the Act including elections and proceedings of the Council as 

them. In spite of the provision in rule 19 of the election rules that the 
decision of the Council shall be final it is open to the Governor to take appropriate 
proceedings to quash the proceedings of the Council. 

The authority to decide whether there has been a neglect to exercise or an 
excess or abuse of the powers conferred on the Council or a neglect in the performance 
of duties imposed n it is the Governor-in-Council and not the Court. But it 
would be open to the Court to ascertain if there had been a bona fide exercise of 
the power conferred on the Governor-in-Council by section 22. Where the candidates 
whose elections were being challenged did attend the meeting of the Council at 
which the resolution was passed embodying the decision under rule 19, it is roppa 
to principle of natural justice and the Governor-in-Council was justified in consMering 
that the Council had abused its powers. Necessity for amendment of rule 19 
pointed out. ` . 

V. Ramaswami Aiyar and M. Natesan for Petitioners. 

The Advocate-General (K. Rajah Aiyar) instructed by the Government Solicitor, 
Attorney for Respondent. 

'KS - — Petition dismissed, 
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“Raghawa Rao, Ff: |7 S Venkatacharyulu v. Sriramulu, 
:grd March, 1950. . . §. A. No. 2094 of 1947, 
|, Lunatico—Lease of property granted by. wife of lunatic as guardian—Validity. 
In the absence of an appointment- by the Court under the: Lunacy -Acf- no 
m can function as the of the estate of the person adjudged to be a 
unatic. Accordingly a lease the wile of a lanae purports fo be acii as 
his guardian is invalid and the essee cannot rely on the lease and resist a suit for 


possession. 
V. Rangachari and K. 7; S. Raxgenadhciari Sor Appellant 
D. Narasaraju pee B. Krishnamurti for R ts 


K. 8. Kn A Appeal allowed, 
Subba Rao and A Ayyar, FF. Baliah v. Santiveerappa Siva- 
6th March, 1950. rudra 


AAO. Nos. baa and 67s of 1940. 
. “Pengin di Jaring AA EKO); sections 38 and 50—Scope—Application by 
` debtor to expunge debis—Whan ‘maintainable. 

So long as insolvency exists the insolvent cannot be allowed to challenge 
the correctness of the debts entered in the schedule, and, therefore, his application 
disputing the correctness of those debts and requesting the Court to enquire into 
the accounts of the creditors cannot be entertained. But when insolvency is annulled 
at would) Be the tai when a composition or SHEDE is Age pie ie gan: apply for 


or reducing a debt teas in the schedule. 
pr Nn aa for Ap 


. C. Rangkswami Dee ee and P, Ramachandra Redéi for Res 
pondait en 

K. S. — Appeal dismissed. 
Horwill ad Balakrishna Arar, JF...  ° Veerappa Chettiar v. Ayyasami Pillai. 
a 8th March, 1950. ..: Cen & Lae A. ‘Nos. ‘sand 6 of 1947 


Madras Tenants and Ryois Pius Adi Grab ide es 
Suit by tenant for setting ‘aside sale of holding already 
.bs, stayed. as “ involving. claim for eviction.” . 

Suits by tenants to have the sales of their holdings by théir landlord for arrears 
of rent, set aside on the ground ‘of:fraud-and material irregularity do not involve 
a claim for eviction. The sales were d and binding until set aside. Nor is 
Gere kay eaan (or tie kale of aldang oe recò recovery of rent. Accordingly section 4 
of Madras Act XYII of 1946 has no application to such suits and the plaintiffs are 
a ein ot We J. S. A. Nos. 1868 

Decision of Wadsworth, J., in os. 1868 and 1869 of 1946 affirmed. 

B. C. Seshachala Aiyar for Appellant. oe 949 

R. Kesawa Aiyangar for Respondent.: ' ; 


Licability— 
aj fraudi to 


Govinda Menon, F: ; PN ' Pachamuthu Nadar v, Naga Pillai. 
10th March, 1950. a OLR. P. No. 274 of 1949. 


Civil Procedure Cods (F of 1908), Order 35 Relators temple seeking to recover 
property on behalf of temple and for possession to Waleed nt defi oar 
If can have leave to sus in forma pauperis. 


Relators are in their individual capacity entiled as of righ richie. Belugas HAE 
for'the recovery of faulted Sa Bi es possession of which has to be given over to the 
trustees who had defaulted suits.” It is an individual right and if the'rélators 
are individually pauper they are entitled to fle the suit in ‘pauperis, -The 
pay te courte, worshippers of’ the: temple are multimillionaires or could 

ay era would not title the relators from filing the suit. 1949 (1) 
58, 3 

Wi a GN Gi go KA 

R. Varthianathan ioc eas Fone SANE fos ' ai 

E s —— Petitisa dismissed. 


NKQ 


. Panchapagesa Sastry, F. | Rosario Pinto'5. Baboo Naidu. 
ae ee March, 1950. . ° S. A. No. 122 of 1948. 
8 possession—Plaintiff’s predecessors-in-titls found to have effected repairs.to mud 
Pe aay sufficient to establish adverse possession. A 
<. The only facts found were that the plaintiff’s rs-in-title used to effect 
repairs on the mud wall. There was nothing to continuity of enjoyment 
of the wall exclusively with the animus of exclusive pilose Dy the plaintiff. 


Held: There can be no acquisition of title in such circumstances by adverse 
possession. I.L.R. 3 Mad. 528, referred . 

K. Srinivasa Rao for Ap t. e 

» C. S. Venkatachariar and R. Rangaswami Abeg for Respondent. 


. (KS. — Appeal allowed. | Leave refused. 
» Subba’ Rao and Pemba Ayar, FF. Ramanna v. Sub-Collector, 
y h yadi: Mard; 1950. Rajahmundry. 


. Appeal Nos. 666, 780 and 794 of 1947. 
Land Acguisiion Act (I of 1894), Compensation —Capitaiing lace amount to fnd 
market value—Whsn 
A lease should oe a ie e before one can capitalise the ledge amount 
to find out the market value o the 
= aie 33 mee 7, relied on. 
i P. Dikshetulu M. L. (E Kiraka Tilak for or Ap 
The Gerar ku ie Pleader and T K. . Raman Nambisan 
for Respondents. 
K.S. 5 = Appeals allowed. 
Raghava Rao, F. Arasappa Pillai v. Thandavan Pillai. 


“15th March, pre ee S. A. No. 2931 of 1 
. alen Act T of 1920), section ABA (inserted by Act EEV of 194 
“For his own bensfit’ a a el a UI, 


father. 

The words “ for his own benefit” in section 28-A of ike Provincial Tasdlveniey 
Act have reference only - to a father manager and not toa ‘other than 
the father. .Act XXV of 1948, PEUS E ek of insolvency of a ao 
and not to cases of a manager o oe Case-law discussed. 

LT. M. Ramaswami Aiyar for A 

M. R. Narapanaswam and K. See for Ist Respondent. 


~ KS. a —— Appeal dismissed. Lois AGA. 
Viswanatha Sastri, F. Palaniyandi Chetti v. Kandappa: Goundan. 
15th March, 1950. 7 ? ' S. A! No. 958 of 194.7. 


Arbitration Act (X of 1940), section 47, Proviso.—Parties to pending ‘suit having 
referred to arbitration without an orasr of Court—Award—Decres in terms of if could be passed 
under Order 23, rule 3, Civil Procedure Codes (V of 1908). 

Where the parties to a pending suit have referred their difference to arbitration 
a cs ee a ee 
could be passed ‘by the Court under Order 29, rule 3, Civil Procedure Code, even 
though the parties do not accept the award as binding upon them. LLR. 7946 
Mad. 39 followed though doubted. It is probable that the Legislature intended 
ofa a private reference to arbitration in a pending suit without the ka, 

cee en and without its direction which results in an award should not-be 
1 pale oF Court tees ell he par aes Erected ti the anit Sn io dh award being 
filed into Court as a compromise or adjustment of the suit. 

Chapter IV of the Arbitration Act is comprehensive and complete and covers 
call references to arbitrations in pending suits and Chapter, II does not apply’: to such 
‘teferences by its own force. f A 

A. V. Narayanaswami Aiyar for Appellant. 

C. A. a iis T. Venkatadri for Respondent.:, 


KS. = Appeal digmissed. Lar 


47. Ss 


Raghava Rao, F. mn NS bana Ts v. Raghavayya. 
15th March, 1950. T W No. 562 of 1947. 
; Hindu Law-—Self-acquired property of father which has been tha subject of gift.or bequest 
by kim to his son—If ancestral or self-acquired property tn the hands of the son. 

It is open to a father to determine whether the perty bequeathed or given 
by him to his son shall be ancestral or self- but unless he expressed his 
wish that it should be deemed to`be self-acquired, it is ancestral. Any words in 
a document of gift or bequest the father. in favour of his son which empower 
the donee or legatee to give or away the property as he likes would necessarily 
indicate an intention on the part of the donor or testator that the’ property should 
Pe De ee te kan ya eee Case- 
law reviewed). 

M. S. Ramachandra Rao for Appellant. 

1: E. Svan Pla for A. C. Sampah Appr for Respondents, 


K Soo o sa Appeal allowed. Sai 


Viswanatha Sastri, J. Palaniappa Goundan v. Nallappa Goundan. 
16th March, 1950. ° S. A. No. 444 of 1947. 


Limitation Act (IX of 1908), Article sa If applicable to alienation by de facto guardian 
of Hindu minor—Right of minor to set asids aljenation—If “ i a or: “mere right to 
sus” — Transfer of Property Act (IV of 1882), Section 6 (¢).. 

Article 44 of the Limitation Act does not apply to transfers by the de fart 
tnanagers or de ‘facto guardians of a Hindu minor. “The word guardian in the © 
article must be interpreted as meaning only a Jawfulor de. jure guardian and not as 
including a ds facto manager of the property of a Hindu minor whatever be the 
effect of an alienation by a ds facto guardian or manager under the Hindu law. pis 

(Case-law discussed). 

—Whether article 44 applies even to suits by transferees or legal repre- 
sentatives of a deceased minor to set aside such sales? 

Where an ex minor’ transfers property unauthorisedly sold by his guardian 
during his minority, he transfers not a mere ht to sue but his interest in the pro- 
perty though a. suit may be necessary to avoid the transfer by the guardian and 
recover possession of the property from his alienee. (Case-law discussed). 


C. A. dakari tr it Resp Ramachandra Rao for Appellant. 





S. for 1st Beyonce: 

K. S.. ` v “Appeal dismissed: Leave refused. 
Viswanatha Sastri, J. oe! Rama Varier v. Ananthanarayana Patta. 
‘16th March, 1950. ' i C. R. P. No. 470 of 1948. 


an a eh ma a Maan A ma Man against frust 
if can. 

Where -the Uralars, of a devaswom executed a promissory note and borrowed 
which was a lied for the purposes of the depaswom a decree cannot be passed 
this atiets of the desatiwars ini the riit instituted on the promissory note against 

the Uralas but only a penonal decree can be pated ngalani the persons executing 
the promissory note. 
| ers 259 nd M-EJ: gee LLR. 41 Mad. 815, followed. 
A. Krishna Wariar an Varma for Petitioner. 
‘ = agan cal for Respondent. 





se f t - _ Petition allowed. 
Tae Belli Gowder`v. Joghi Gowder. 
17th March, 1950. S. A. No. 765 of 1947. 
Aftitration Aet (X af 1940) Ac if exhaustioe Ari il ead 


Jf can be filed'and mads a rule of Court or enforesd apart from the 
The Arbitration Act is exhaustive of the law of arbitration in India. : An 
‘ter ike Keh on oral submission can neither: be filed and madé & rule oft Court 
nor enforced apart from the Act. A.LR. 1948 Pat. 430, relied ‘on, : 
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S. Viswanathan and R. Venkataraman for t ael 
-{ T. Srinivasaraghavan and T. S. N. i for 1st Respondent. 
Raghava Rao, J. 1g oe Chinnakrishnamaraju v. Reddemma. 
21st March, 1950. S. A. No. 1552 of 1946. 


Hind Lax>—Inviale property ie la Hind femala Nature of ites confer 
Presumption. í 

In the absence of any evidence that lands set apart for the maintenance of a 
on eee ee: 
sumption is that they are resumable. ` | 

B. V. Subramaniam for Appellant. 

K. Bhimasankaram for 1st Respondent. 


K. S. ZO "1 pel ild Tana 


hava Rao, F. = Murugappa Mudaliar v. Gopalakrishna 
March, 1950. - Mudaliar. 


S.A. No. 841 of 1948. 
_ Evidence Act (I-of 1872), sen OBS IRE) aaa =] COR Ob kadah as Gilets 


The signature of the scribe may itself be regarded as an attestation which 
stands duly proved by his evidence in the box. I.L.R. 41 Mad. 535 stands uneffec- 
ted by the decision of the Judicial Committee in ALR. 1925 P.C. 89. Itis a question 
in each case which turns upon its own circumstances whether a scribe can, or cannot 
be, regarded as an attesting witness. A scribe may be an attesting witness as well 
as writer. “The fact that he signed as attesting witness must be properly proved. 

S. Ramachandra Aiyar for Ap t 


M. S. Venkatarama Aizar for Respondent. | : 
K. 8. ———_—_,_ Appeal dismissed. Leave refused. 
Viswanatha Sastri, J. is RE E or 
agrd March, 1950. S. A. No. 689 of 1947. 
ifie Relief Act (I of 1877), section 22—Discretion exercised by Court—If open 
to renuw in second appeal—Damages mach wae compensate. dis party—If ground 
for dispensing with specific performance. 


Where a decree for specific performance granted by the tral court is reversed 
by the appellate court in’ disregard of the relevant sta provisions or legal prin- 
ciples reco by judicial precedents, the j ie ent of lower appellate court 
is liable to be reviewed in second appeal by h Court. The discretion of the 
Court is not arbitrary but sound and reasonable, guided by judicial principles 
and capable of correction by a court of appeal. 

A party entering into a contract for sale of immoveable property should not 
be allowed to avoid its performance to‘suit his own convenience by offering to pay 
a a a ea the i ia a ae 

thereby. 


e. Fagadisa Aiyar for Appellant. 
D. Ramaswami Atyangar, T. Rangaswami Aiyanger and V. Vedantachari for Res 


pondents. 
K. S. ` — , Appeal allowed. Leave refused. 
Govinda Menon and Basher Ahmed Sayed, FF. akak an ae 


agra March, 1950. Jampana Suryanaryanaraj Gara 
0. 491 of 1945- 
; . Limitation Act (IX of'1908), AANE, AN E S EE NA 
mortgages for ovar kalon paars By a parson who does not own equiy of redemption —Fifec 
ee ee ae 
ite ofall his rights namely his part of the ty of redemption hayin 
Es pean ie oral jaan ag erah o lice a the usufructuary 
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the surplus profits each year for a period of twelve years and it was 
that he had acquired adverse possession of the equity of redemption as 
against the purchaser and therefore the suit by the purchaser was not maintainable, 
Held: The mere fact that the mortgagees have been paying il aan profits 
for a period of twelve years to the person who was once the owner o part of the 
ee of redemption should not be construed as taking away from the purchasers 
the equity of redemption the right to redeem inherent jn them under the provisions 
of the Limitation Act for a period of sixty years. 
26 M.L.J. 140: I.L.R. 38 Mad. gog (F.B.) applied. 
C. V. Dikshitulu for the Appellants. 
E. Venkatesam for Respondent. 


K. S. — l Decres modified. 
Somasundaram, J. . Public Prosecutor v. Latchayya. 
gist March, 1950. Cr. App. No. 810 of 1949. 


Madras Prevention of Adulteration Act (ILI of 1918), section 14 (3)—Offence under— 
If can be committed only by owner of shop or seller in tt. ` | 
The word used in section 14 (3) of Madras Prevention of Adulteration Act is 

Any person » It is not restricted to owner or seller. ae a in the shop 
preventing the local executive officer from taking the sample will be liable under 
section 14 (3). 

The Public Prosecutor (V. L. Ethiraj) in person. 

T. Lakshmayya and K. Srintcasamurthi for Respondent. 


K. S. — Appeal allowed. 
Chandra Reddi, J. ' Ponnuswami, In re 
gist March, 1950. Cr. R. C. No. 150 of 1950: 


(Cr. R. P. No. 137 of 1950). 

Madras Hindu (Bigamy Prevention and Divorce) Act (VII of 1 ja echo A Se 
““ Solemnised ’’—Meaning—Hindu tying tali in presence of idol—If marriage 
nised to constitute offence. 

It cannot be said that the word “ solemnised ” in section 4 (2) of the Madras 
Hindu (Bigamy Prevention and Divorce) Act implies the performance of marriage 
before a priest who has authority for performing marriages. Such a requisite is 
not contemplated under the Hindu Jaw. The word “ solemnised” only means, 
performed or conducted. Tying of tali in the presence of an idol is one of the forms 
SEAN ae kani (0 Tanda ley ee te sears Tan En ae ee 
an invalid one. Persons so marrying can rightly be convicted of an offence under 
section 4 (2) of Act VII of 1949. i i 

A, Dorairaj for Petitioner. 

The Government Prosecutor (S. Govind Swaminathan) on behalf of the State. 


KS. Sentence reduced. 
Rajamannar, C.J. and Balakrishna Ayyar, F. Nelliappa Pillai v. Ganesa Pandaram. 
grd April, 1950. C. M. P. No. 1109 of 1950- 


dence—Test—Family residing outside the Mi 
Where a candidate for election owned a house within the Municipality before 
and on the date of his nomination and for the past 18 months had been frequently 
going ver to that place for re-constructing and renovating the house, it constitutes 
sufficient “‘ residence ” within the Municipality. The fact that the members of : 
his fantily reside at another place does not necessarily mean that he cannot be held 
to reside within the Municipality. According to ‘definition in section 3 (25) 
a person can have more than one residence at the same time. 
e :—Whether the ground of disqualification ‘under section 50 (A) can be 
gone into in an election petition ? SE G 


Madras District Municipalities Act (V of 1920), sections 50 (h) and 5 (25)—Resi- 
unicipality—E fect. 
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“AY, Narapanaswami Aiyer for Petitioner.: | : 
K: Bhashyam and R. ‘Ramasubba Aiyar for E KN 
Order of election set aside’ and 


K. S. | ie Patition ‘remanded. 
Somasundaram, J. ` : | Krishnaswami Chettiar, In re. 
grd April, 1950. ` D ‘Crk R. C. No. 896 of 1949: 

' ` (Cl. R. P. No. 832 of ioe, 


Madras Rice Mills Licensing Order (1947), clause 2 ia and ,Act rad Fi Ba 
section 3, clause (2)—Validity of Rice Mill Licensing Or “Production 

“Rice” cannot be grown from the land. It ‘is only paddy that ‘is pas 
in the ground and it has to be converted into rice by some process. Such 
oe may be by hand pounding or by means of h itina mil. Rice ae 
ore is a production by the mill and under clause (2) of section 3 of Act XXIV of 1 
it could be regulated, The Madras Rice Mills Licensing Order, 1947, is therefore 
intra vires of clause (2) of section.3 of the Act. The order will also fall within 
the scope of the powers under section 3 (1) which is very wide in its terms. 

S. Gopalarainam for Petitioner. 

The Assistant Public Prosecutor (A. S. sadana an) on behalf of the State. 


K. S. | —— Petition dismissed. 
Raghava Rao, F. Haaa Sastri 7. Ammanna- 
6th April, 1950. | S. A. No. 1578 of 1946, etc. 


Madras Estate Land Act (I of 1908), Section 3 (2) (d) (as amended by Act H of 
'1945)—Inam—Whsn “ 

To find out ee vay the subject matter af a grant falls within the definition 
of “ estate ” contained in section 3 (2) (d) of the Madras Estates Land Act, 1908, 
as amended, the crucial test is whether or not at the time of the grant the subject 
matter was of a whole village or only a part of a vill . The Amending Act II 
of 1945, makes no difference to the requirement of the definition in section fa @) 
that the village of which the grant has been made, coined or recanted 
British Government must be an inam village and not part of a village WA 
inam. The Explanation introduced.by the Amending Act itself presupposes that 
a grant as an inam is expressed to be of a named t.¢., of a named village 
as a whole. 

. Decision in G. R. P. No. 1007 to 1014 of 1 Ee en 

Decision in A. A. O. Nos. soe wae 373 of 1945 and in G. R. P. Nos. 
593 to 601 of 1947, and C. R. P. Nos. 1432 to 1437 of 1946 and S. A. No. 2197 of 
I reli . 
E T oni Ae M. Appalachari, D. Narasa Raju, K. V. R. Sarma, T. C. A. 
Bhashyam and C. V. Dakskitula for Appellant. 

C. A..Vaidyalingam, Ji "Venkatadn and K. Ramachandra Rao for Respondent. 


K.S. —— Appeal allowed. Leave refused. 
Chandra Reddi, F. nap Raghavan, In re. 
T Mas 1950. l ; i Cr. R. C. No. 32 of 1950 


4 (Case referred No. 2 of 1950.) 
` Criminal Procedure Code (V of 1899), Sections 342 and 205—Failure to examine 
accused personall Ge Teneo Le ahan SA an ka as bana kad to appear by counsel under 
section 205— Effect. . 

; The failure to examine the accused personally as required by section 342 of the 
Criminal Procedure Code does not vitiate the trial when his personal attendance 
, i depane. yth uidet eet. 205 of the Semanal Procedure Cade md-Hosis 
Pe to. appear. by counsel (Case-law discussed), . 
VK. Venkatasubramaniam on. behalf of the accused. 

Nie Geos Paes Govind Swaminathan) for the Public Prosecutor 
(V. L. Ethiraj) on behalf of the State. 

K. 8. — `: Reference not accepted. 


SI 
` Chandra Redă, F. ey <" Rajarathnam Reddi, In te. 
rath April, 1950. : y Cr. M. P. No. 59 of 1950. 


. Penal Gods (XLV of 1860), section 108—Abetment of an abetment—If offence when 
the second abstment is ineffective. 


_ _The abetment of an abetment is an offence though the second abetment is 
ineffective. The gist of the offence is the intention of the wrong-doer. a 


P. Basi Reddi and M. S. Sethu for Petitioner. , i 
The Asistant Public Prosecutor (A. S. Sivakaminathan) on behalf of the State. 


- . KS. a - Petition dismissed. 
Chandra Reddi, J. i ' Venkataraman, In re. 
14th April, 1950. | Cr. M. P. No. 3181 of 1949. 
_ _ Madras Hindu (Bigamy Prevention and Divorce) Act (VI of 1949), section 4—Offence 
undsr—Verus of iri marriage at Trivandrum—Offence if can be tried where offender 


It is only that Court within whose jurisdiction the offence of bigamy was 
committed that could try the accused charged with that offence and the residence 
.of the offender within jurisdiction does not confer jurisdiction upon a Court to 
an offence that took place outside its Ee aries Where the marriage w 
‘constituted the offence under section 4 of Madras Act VI of 1949, took place at 
- Trivandrum, the Magistrate of Trichinopoly has no jurisdiction to try the accused. 
-But if abetment of the offence took place within jurisdiction the persons who abetted 
may be tried by the Trichinopoly Magistrate. : 


- G. M. Aligiriswami for S. Ramachandra Aiyar for Petitioners. 
` The Assistant Public Prosecutor (A. S. Sioakaminathan) on behalf of the State. ; 
G. Gopalaswami for Complainant. . ` | i 


Proceedings quashed against accused 1 and 4. 
it CEE. I 


K.S. 
Viswanatha Sastri, J. ` : ` Chinnakanhu Pillai v. Sundaram. 
14th April, 1950. C. R. P. No. 455 of 1950. 


Succession Act (XXXIX of 1925), section 388—Turisdiction of Subordinate Judges 
to issus succession certificates—Notifications under Succession Certificate Act—Effect. 

G.O. No. 391 of 1921, dated 22nd October, 1921, notified that the Subordinate 
Judge of, Tuticorin would have jurisdiction to issue succession certificates. In 
-G.O. No. 1731 of 1924, dated 5th June, 1924, the Local Government invested all 
‘subordinate judges and District Munsiffs except those at headquarters of districts 
-(subject to a few exceptions) with the powers of a District Court under the Succes- 
sion Certificate Act, 1889 within the local limits of their respective jurisdictions. 
By G.O. No. 24, dated 17th January, 1925, superseding G.O. No. 1731, the Local 
Government invested all courts of District Munsiffs in the Presidency except thode 
situated at head quarters of districts with jurisdiction to issue succession certificates. 
All the notifications were issued under the Succession’ Certificate Act, section 26 
which has now been repealed and re-enacted as Part X of Succession Act, 1925. | 

Held: By the repeal of the Succession Certificate Act and the re-enactment 
of Su ion ‘Act the life of the notifications did: not come to an end. G.O. No. 
1731 of 5th June, 1924, neither expressly nor by necessary implication repeals the 
earlier G.O. No. 391 and accordingly the Subordinate. Judge of Tuticorin would 
have jurisdiction to entertain the petition for the grant of succession certj 

| ‘S. Ramachandra Aiyar for Petitioner. ; i i I me 
-~ V. Ramaswami Aiyar for Respondent. TANG 
K. S. ——— Petition dismissed. 


ER 
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Rajamannar, C.J- and Balakrishna Agar, JJ. Sri Meenakshi Milli, Ltd., 
` 97th April, 1950: Mathurai v. The City First Class 
TOR on ee .. Magistrate, Mathurai. 


G. M. P. Nos. 3573 to 3576 of 1950. 


Constitution of India—Article 26 — Jurisdiction of High Couri—If cannot be invoked 
cohen other remedy is open under the ordinary law 

The jurisdiction to issue a writ of certiorari conferred on the High Court by 
Article 226 of the Constitution should not be ‘invoked so long as there is remed 
Javailable nggae percans under the ordinary ani and camias lay ofthe laad 
It is unsafe to follow in such matters the ure adopted by English Courts 
‘in dealing with Criminal -Proceedings of inferior Courts. 

K. Bhashyam and Alladi Kuppuswami for the Petitioners. 


No notice issued to respondents, A 
K.S. | —— Applications dismissed. 
Chandra Reddi, J. 0 i | Meyyeinma Achi v. Venkatachalam 
20th April, 1950. ' OO paa i a , - . ». Chettiar. 
ag a e IS a 2 Cr. R. O. No: g2i'af ngg. 
fas" oe X i oe (Cr. R. P. No. 305, of 1950).. 


lz “Criminal Prcadaré Cade (V of 1808), section - -g6—Issus of seek Ere Car: 
deans 


issuing a search warrant under section of the Criminal Procedure: Code, 

the Magitrate should be satiahed thet jt lutely necessary to issue such a 
warrant and be should exercise his judicial mind before issuing the search warrant. 
He must give reasons for the issue of such a warrant. Though it is competent for a 
E ani ere ar, a ue, Ware Ior a Pree fa Cae te P= 
c out, where the action in issuing the warrant is highhanded, it must bë quashed. 


ee Venkatanarasimham and V. V: Radhakrishnan for 
itioner. 


ME Basi Redfi, D. N. Chop ad T. S. Sanihanam for Respondent. 
The Assistant Public Prosecutor ta. S. Sivakaminathan) on behalf of the State. . 
KS: > à = ; ; prea: 


Govinda Menon ana Krinarwani Navi, JJ. TE Sakthi Velu, Inre. 
Wa 1950. Cr. M. P, No. 773 of 1950. 
Constitution of India—Articls 134 (1) (c Leave to appeal to Supremes Court—Certifi- 
pl espe Pang a R of- Procedure Code (V of 1898), Section 4.1-A— 
: Qyestion whether appellah court is ented to go into validity .or othancse of order granting 
leave to appeal by trial Fudge. wÀ 
The question as to whether an appellate Gourt, at the time of hearing an appeal 
‘under section 411-A of the Procedure Code.is entitled to go into the 
validity. or othictwise of the order grantang leave to appeal by fae ial judge, is a 
ion of importance regarding procedure on which there is no ‘direct authority. 
Accordingly, a Corin te ob Sines for appeal to the wun Court baste be 
granted, | ; : i 
B.S. Vaz and P. M. Ta for the NEA 4 ai Saf 
“The Government Prosecutor (S. Goviid Swaminathan) on behalf of the State. | 


ETET 


K. S. _ Laan to qpel D Stree Cart grana 


` n BOS eet 
tc 
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Somasundaram, J. , ae . Narayana v. Nareyya. 
17th March, 1950. < nae . : G R. P. No. 1192 ‘of 1947. 
Stamp Act (IT of 1899), section 35 and Schedule I, article 1—Acknowledgment—If 
admissible tohen not stamped., - Soa 

.. An acknowledgment of liability ran. as follows :— i - - 

“ Three hundred and two rupees and annas eight only being the -amount 

due to this date on looking into the accounts up to this date in respect of misacella- 

neous khatha (account) and in of the principal and interest relating to pre- 
vious accounts” and it was si fy the debter. The creditor based his . action 
on this acknowledgment which was not stamped. There was no other evidence. ,. 

Hald: The document falls under the first portion of article 1 of. Schedule I 

ae Stamp Act and is inadmissible in evidence under section 35 and algo. proviso 

(a) to it. | | = EE q í T . 
U. Sethumadhava Rao for Petitioner. | 
ld . 

Krishnaswami Nayudu, F. . : Arumugham Chettiar v. Sevugan Chettiar. 
17th March, 1950. ` z e C. R. P. No. 789 of 1949. 
Civil Procedure Code (V of: 1908), section 151 and Order 25, rule r—Inhereni ‘power— 

Af can be invoked for ordering security for costs. >.. `’ À jee a 
The power given under section 151, Civil Procedure Code, can be invoked 

ordinarily only in cases where there is no specific provision made regarding an 

matter. In view of the fuct that security foe costs hes been ipen al, dealt’ wi 
under Order 25, rule 1, which Courts can order under the grounds and circum- 
stances mentioned in that rule, it is not open ordinarily for Courts to invoke section 

151, Civil Procedure Code, and direct security for costs to be furnished.. The mere 

fact that a suit is not held to be dona fids at the initial stage could not be a 

to hold that the plaintiffs are liable to furnish security for costs. Security for costs 

See aes Oly ne ep onal curcmmmances ans at should be the exception 

and not the rule, and it must bé based upon some established principles, not on the 

ar circumstance that the Court in its first-impression finds a suit as not a bora 

A.I.R. 1932 Sind 33 and I.L.R. 50 Cal. 865, referred to. | 

G. Jagadisa Aiyar for Petitioner, ` © ` 

R. Rangaswami Aipangar for Respondent. A ' 

Kos — 8 ` Petition allowed. 
Horwill, Viswanatha Sastri and Balakrishna Aypar, JJ. | The Joint Secretary, Board 
- 20th March, 1950. ` of Revenue v. Venkatarama Ayyar. 

1949. 


Petition dismissed: 


Case Referred No. 16.0f 


power 
i ion if the document is not duly stamped, from which it would seem to 


fi that he can require the “person secking registration to furnish the parti- 


amount of duty payable on a settlement, the value of the roperty settled 
must be known, as article 58 of the rst Schedule of the Stamp Act makes 
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Se Ee nee Oe te Core eee! rote by uiring the 
a to make a true and full disclosure of all facts circumstances having any 

ing on the duty payable ; failing which they must suffer the consequences 
of their false or defective statements. . . 

If there is intentional under-valuation then a prosecution would protect the 
Government against the attempted fraud. 

The Government Pleader (K. Kuttikrishna Menon) for Appellant. 


R. Ganapathi Aiyar, V. R. Viswanatha Aipar and V. Anjansyan for Respondent. 
K. S. — Reference answered. 
Subba Rao and Panchapakesa Ayyar, FF. ` Paddaraju v. Raju. 
gand March, 1950. A. A. O. No. 174 of 1946. 
eee ee ee an against preli- 
minary decree varying order in whick the items are to be s Effect on sales already held. 


Where in execution of a final decree on a mortgage the propetties have been 
sold and subsequently in an appeal inst the preliminary decree only the order 
prescribed for sale was modified and the defendants to whom relief was given by the 
modification were not questioning the sale, it must be held that the sale in execution 
of the final decree was valid and binding on all the parties concerned. 51 MLJ. 
781 : L.R. 53 I.A. 197: IL.R. 6 Pat. 24 (P.C.), LLR. 39 All. 641, LL:R. 6 Pat, 
fe 1.L.R. All. 344, LL.R. 57 Cal. 101g (F.B.) (1946) 1 M.L.J. 347: 

LR. 1947 192, reviewed. 
V. Parthasarathi for Appellant. 
G. Balaparameswari Rao for Responden 





K. 8. A Appeal dismissed. 
Viswanatha Sastry, J. Lachuma Goundan v. Pandiyappan. 
agrd March, 1950. 8. A. No. 829 of 1947. 


Irrigation rights—Ryotwari propristor—Right to water—Limits—Liability of Govern- 


The obligation of the Government is to supply water necessary and sufficient 
for the accustomed requirements of the ryotwari proprietor so long as such supply 
is not adversely affected by natural causes such as deficiency of rainfall or scarcity 
of water in the rivers from which the supply channels take off. The ryotwari 
proprietor bas a claim against the Government only when the Government diverts, 
to his prejudice, water which is available in the channel so as to materially diminish 
the supply of water that he had been accustomed to receive from the for 
the cultivation of his wet lands. In other cases the interference by the Government 
with the existing rights of irrigation from artificial channels constructed by Govern- 
ment is not an actionable wrong and the ryotwari proprietor is not entitled to insist 
that the entire volume of water which had been flowing through the artificial _ 
channel should, for all time, ke allowed to run along the channel without dimi- 
nution or diversion by the Government, Damages to the ryotwari proprietor 
actual or inevitable, is the gist of the action as well as the basis of Government's 


T. L. Venkatarama Aiyar for Appellant, 
M. S. Venkatarama Aiyar, K. R. Krishnaswami Aiyar, S. P. Subramania Aiyar and 
Ihe Government Pleader (K. Kuttikrishna Menon) for Respondents. 


K. S. E Appeal dismissed. Leave refused. 
Paxchapagesa Sastry, J. Saraswathi Vilasam Shanmufananda 
agrd March, 1959. Nidhi v. Nagarathna Pillai, 


x S. A. No. 654 0f 1947. 
Rasoluti iding for holding fixed deposit as additional qualification for. 
Grector— Validity. i t 
f A special resolution providing for a holding of a fixed deposit of Rs, 1,000 as 


an a director is entirely intra vires and legal. There 
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is nothing to preclude a company from prescribing the qualifications for directorship 
in addition to share qualifications. 
V. V. Raghavan for Appellant. . y 
G. R. Jagadisa Aiyar for Respondent. 


K. S. Appeal allowed. Leave refused. 
Gosiada Manon ana KNA Noe JA S ‘ Padmanabha Kakkothaya 
24th March, 1950. - v. Keshava Deriyithaya. 


Appeal Nos. 624 of 1946 and 33 of 1947. 

Cos Ad (IK f 1O72) exes Ae Kai b ee 
buting—Liability of other contributories—How, fixed—Claim against principal debtor and 
Gus es Gurah na abla 19 make ab ibution to principal deblor , 

‘Where one of the judgment-debtors was only a guarantor or surety he is not 
Hable to pay any contribution to the principal debtors themselves. 27 L.W. 597, 
referred to. l f 

If one of the persons Hable to contribute did not or could not pay bis proportion, - 
that amount has to be divided between other contributories only in the proportion 
of the benefits which each one of them has received at the time of the original con- 
tract. Section 43 of the Indian Contract Act did not envisage such contingency. 
It seems to be a casus omissus. I.L.R. 29 Mad. 288, relied on. 

The Government Pleader (K. Kuttikrishna Menon) and K. N, Karunakaren for 
Appellants. 

K. Y. Adiga, K. P. Adiga, C. Vasudeva Mannadiar and T. K. Raman Nambisan for 

ts. 


K. S. í Appeal allowed in part. 
Raghava Rao, J- . Murugesa Mudali v. Arunagiri Mudal. 
24ih March, 1950. S. A. No. 866 of 1947. 


Civil Procedure Coda (V of 1908), section g1—Suit for removal of obstrection fut mp 
by defendants on public strost—Plaintif suffering same pie A other users—Suit without 
sanction of Advocate-General—Maintatnability—Sutt if s be under Order 1, rule 8. 

It is open to a member of the public to maintain a suit for removal of obstruction 
‘to a public highway which constitutes a nuisanee without the sanction of the 
Advocate-General under section 91, Civil Procedure Code, and even without proof 
of special damage. Even if the damage suffered by the plaintiff is one which is 
shared by other residents of the same locality, he is still entitled to maintain the suit 
without the sanction of the Advocate-General as infringement of the rights of the 
residents of a village in regard to a public street does not constitute a public nuisance. 
Nor is it necessary to compel a person that suffers from such a wrong to have recourse 
to the procedure prescribed by Order 1, rule 8 of the Civil Procedure Code which 
is after all only an enabling and not a compulsory provision. , 

S. Ramachandra Aiyar for Appellant. 

K. Srinivasan for Respondent. - 


K. S. Appeal allowed. Leave refused. 
Panchafagesa Sastry, J. Karuppiah Nadar v. Veerabadra Chettiar. 
24th March, 1950. C. R P. No. 336 of 19409. 


Insoloency—Creditor’s petition ‘for amendment saying that debt was dus to petitioner and 
two others as partners— Amendment +f permissible. : 

~ A firm under Indian law is merely a compendious expression for the person’ 
-whoform the partners. The debt due to a firm is really due to the partners. There- 
fore, while it may be incorrect to describe a debt ag dus to A because if js really 
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due to’ A, B and C, the partners of'a firm, it would be incorrect to hold ‘that ‘a new 

debr la sought to be taken advantage of as foundation for the petitioning’ éreditat’s 

debt merely because the same debt due to the hip and therefore due to also A 

is sought to be described by amendment asa debt due to A, B and C, all the partners. 

pets eee bere really an identical debt în question continues to be the foundation 

fhe eon for insolvency. Only the partners who o to have been added 

t instance are sought to be added or, where the rules permitted, it is made 

cart the pet bon non tal fhe Si wh aor oe peta deke 

An amendment for such purpose can properly be 

` T. Krishna Rao ‘for Petitioner. j 
T. Ramarao’ dipa and L Vekterama Aipar for Respondents, A 


K S ' ; — Patition allowed. 
: Raghava Rao, 7. E NA : Ramacheiare Rana, 
24ih March, 1950... g S. A. No. 877 of 1945. 


Limitation Act (LX of 1908), acs 142 PlainA gra possession win tes po 
-with permission of dsfendani—lf sufficient. 

‘ ' ‘The mere fact of physical possession held by the true owner within the statutory 
period is not sificent if it js traceable not to an animus on his part to exercise it i 
assertion of his own right but to the mifferance of the person in wro possession. 
Possession obtained with ‘the permission of the trespasser is not cient to fulfil 
the. requirements’ of article 142 ‘of the Limitation Act, a 


V. Suryanarayana for Appellants, | 
“V. Pérthasarathi for Respondents. 


yo ee er Appeal dismissed. No leave. 
Rajamannar, C. F. and Somasundaram, 7. - Tenali Sanskrit College Association 
27th March, 1950., ne ‘ : o. Mruthyanjayudu. 


: , Appeal No. 610 of 1946. 
Eoidmer Prof Coty of a dieman admitted, in midana witht, objction— 
Contents of original document if proved. 
. Merely because a copy of a document is admitted in evidence without 
objection, it, does not follow that the contents of the original have been properly 
. | proved. ALR. 1925 Mad. 257 and A.I.R. 1928 Mad. 1255, referred to. The 
- parties, may, if they wish, admit the contents of a document not produced and may 
admit that those contents are correctly shown by any paper ae ee if 
West rita ont Panak beg E Oy, 
V. Subramaniam for Appellant. 


P. panasan Bad P Sepawargana fot Respondent. 


KS. ve — : i Decrée modified. 
Viswanatha Sastri, 5. l wag Venkatappayya v. Venkatasubba Rao. 
27th March, 1950. l Pakai No. 93 of 1948. 
, Limitation Act (IX of 1908), article 182 (5)—Karlier for 
attachment pa KA Jamia, a> 1943 and E of piion on 1 February, Pion ft 
after recording the fact that the ubssquent execution 


on 16th February, 1946—If i in apg ; 
+ T An exééuticn petition wás filed on 1gth January, 1943. On agrd January, 1943 
a eee d after the attachment had been effected 
 Tebruuary, tog, The Court afer recording theft that eich Court on 16th 
3. The Court after recording: the’ fact that attachment had been 
s ed ace oe een A The next execution petition was filed on 
: 6th February, 1946, and the judgment-debtors raised the o jection that the execution 
[petition ‘was barred by limitation under article 182 of the itation Act. a 
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Held, the order of 16th February, 1943, which struck off the earlier petition 
is effective to save limitation for the execution petition filed on 16th February, 1945. 
The earlier petition cannot be deemed to have been disposed of on agrd January, 194 
when the Court ordered attachment. The mere order for attachment does not sati 
the decree-holder. , The property myst be attached and the attachment must bè 
formally recorded by the Court by an order on the execution petition. ‘This was done 
on 16th February, 1943. There must be a judicial order dismissing the petition. 
The omission of a prayer for sale in the earlier petition did not make it one not in 
accordance with, law. l KA | } 


Ch. Suryanarayana Rao for Appellant. a os | 
, G. Venkalarama Sastri for Respondent. ` 
K. 8S. 3 DATANG Appeal dismissed. Leave refused. 
Raghava Rao, 7. | Ranganatham Pillai v. Goviridarajulu Naidu. 
goth March, 1950. C. R. Ps. Nos. 1441 of Ej and 
1751 19506 


Presidency Small Cause Couris Act (XV of 1882), ` section A1— Ejecimani suit against 
a licenses—Deaih of licensee—Action expires and cannot be continued against his heir 

The cause of action contemplated by section 41 of the Presidency Small Cause 
Courts Act, where a licensee ha to be the agent whom a proreedmng 
is sought to be taken in the first instance is so: ing which necessarily expires wi 
the death of the licensee. The proceeding cannot be continued against the deceased» 
heir as holding under.or by- assignment ' from the deceased withi the language of 
the section of the Act. : as nip Maye 

60 M.L.J. 709, relied on. 

52 CLW.N. 848, dissented from. 

P. S. Ramachandra Aiyar for Petitioner. 

C. R. Rajagopalachari and B. T. Sampath for Respondent. 


i 


' 
1 





K. S. Petitions allowed 

; : 
' Raghava Rao, J. Marthanda Rao ?. Chenna Basappa Kuruba Goud. 
gist March, 1950. S. A. No. 254 of 1946. 
“Transfer of Property Act (IV o 1882), section 53—Sxit by creditor for declaration that 
a transfer by the debtor was i to defeat or delay him and other creditors and not binding 


A suit by a creditor under section 53 of the Transfer of Property Act, for a 
declaration that a transfer by his debtor is intended to defeat or delay him and other 
creditors and is, therefore, not binding on them, is governed by article 190 and 
not by article g1 of the Limitation Act. In such a suit limitation starts against 
the plaintiff when he is fixed with the knowl about the fraudulent character’ of 
the transaction which he seeks to im in his suit. The burden of proof is on 
the defendant to show that the plaintiff had clear and definite knowl ofthe fraud 
for more ‘than the period of. limitation and the fact that the plaintif knew some 
facts such as would raise a bare icion is not enough evidence to discharge this 
onus. A. I. R. 1926 Mad. 66 and 49 Bom. L.R. 875, relied on. i 


” (i941) 1 M.L.J. 393: L.R. 67 LA. 448: LL.R. 1941 Mad. 175 (P.C), 
to. 


K. Umamaheswaram ‘for Appellant. 
Kasturi Seshagiri Reo and Kasturi Sivaprasada Rao for Respondent. a 
«KS. genah f Appeal dismissed and Leave to appeal refused. 
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Satyanarayana Rao, 7. Sivaramayya v. Muniswami Chetty. 
grd April, 1950. S.A. Nos. 884 'and 1763 of 1947. 
Exscution —Sale confirmed—If can be reopened on the of fraud in not certifying 
payment received or in not giving credit to a payment 
Once a sale in execution is confirmed it cannot be reopened on the ground’ of 
fraud of the decree-holder. It makes no difference whether the fraud consists in 
not certifying a payment received or in not giving credit to a payment certified. 
(1945) 1 M.L.J. 245 : I.L.R. 1945 Mad. 827 fy” ), relied on. 
K. Umamaheswaram for Appellant. f Pi 


E. Subrahminyam for WAB a : 

K. S. Appeals, dismissed. 
Balakrishna Ayyar, F. Taal A ragan Sates. Lakshmana Rao. 

grd April, 1950. ee R P. No. 1015 of 1948. 

Evidence Act (I of 1872), section g2, proviso 3—Sco mar hd pie raiders breach 
of waranty of ile—Pason jang in cing sali ded If cn $ 
that he would not be held liable. 

The condition precedent contemplated by proviso 3 to section 92 of the Epidencs 
Act is something outside the terms of the contract and distinct from it. Accord- 
ingly a party cannot be invited to contradict the terms of the contract. 

A person who has joined in executing awale deed, cannot when sued for damages 
for breach of warranty of title, say that he had no interest in the properties conveyed. 
to the plaintiff, that he was asked by the plaintiff to join in the sale deed by way 
of abundant caution, that at that time it was understood as a condition: precedent 
that he would not be held liable under the terms of the sale deed. No evidence 
could be adduced in support of such a plea. 

G. Chandrasekhara Sastri for Petitioner. 


gy aaa not represented. 
— Petition allowed. 
Rajamannar, C.J. and Balakrishna Appar, F. Navanecthammal, In re. 
grd April, 1950. C. M. P. No. ga E 
Madras Buildings (Lease and Rent Control) Act (XV of 1946), sections 6 (c) and 
4 (2)—Defauli in payment of rent—Landlord not bound to advance with him unless 
Ar sa angah We sasi Warga da coco ED ahh A, 


The mere fact that the landlord had with him an advance rent does not. mean 
that the tenant has not committed default within the meaning of section 7 (2). 
It cannot be said that the landlord could adjust the advance with isi 
arrears of rent under section 6 (c). To invoke the provision of section 6 (c), the 
tenant should exercise the option and call upon the landlord in time to the 
adjustment. 

Where the tenant relied upcn payment of rent at intervals longer than a month 


in support of an agreement that rent had to be paid once in two months and the 
a authority was not satisfied that such agreement had been the 
finding is a finding of fact which cannot be interfered with by way writ, of 
certiorari. 
K. S. Ramabhadra Aia T. A. Rajagopal and T. R. Kesavalu for Petitioner. 
K. S. —— Application dismissed. 
Viswanatha Sastri, 7. Ramanathan Chettiar v. Lakshmanan Chettiar. 
grd April, 1950. A. A. A. O. No. 215 of 1948. 


Civil Procedurs Cods (V of 1908), Order 21, rule 22—Only judgment-debtor “a major 
bi Toude af dera hochr Daren iodi. tasih “oad. NA “mutant aka to. Bon 
with a Court guardian ad litem appotnted—Sals illegal. 

Where there is only one ju t-debtor and nobody else on record to represent 
him and the plaintif knowing the defendant was a major and away in Burma» 
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represented that ho was a minor and got an officer of Court appointed as guardian 
litem and resisted an application to have the debtor d a major and there 
was.a sale in execution without,the notice required to be given to the defendant 
under Order 21, rule 22, Civil Procedure Code, the sale is vitiated by illegality 
and has to be set aside. , i : be 

46 M.L.J. 104 : I.L.R. 47 Mad. 288 (F.B.), relied on. si 

~- LL.R. 39 Mad. 1091 and (1945) 1 M.LJ. 284, distinguished. 

- V. Rmamaswami Aiyar for Appellant. - ` 


K.S. aa a ‘Appeal allowed. Leave refused. 
Raghava Rao, F. Vengu Ayyar v. Yegyam Ayyar. 
Ath April, 1950. G. R. P. No. 1436 of 1948. 


| Arbitration Act (X of 1940), section 16 (1)—Grounds other than thoss in statute— 
Af justifies remittal of award. ` . f P 

In a suit for partitian referred to arbitration the Court remitted the award 
on the ground that it was not clear whether every individual sale in respect of the 
items in suit was considered by the arbitrator. As the plaintiffs did not turn up 
the arbitrator returned the award to Court which after examining the arbitrator 
and the plaintiff upheld the award. On revision, 

Held, a Court cannot remit an award on any ground not contemplated by 
any of the. clauses of sub-section (1) of section 16 of the Arbitration Act. “No 
Court is entitled to add to the grounds of remittal set forth in a statute and the order 
tf remittal is invalid.” a, : 
` ` E. Sankara Sastri for Petitioner. l 

T. L. Venkatarama Aiyar for Respondent. 


Subba Rao and Panchapakesa Ayyar, JJ- ©- Veerappa Chettiar v. Chinnasami. 
- - 5ih April, 1950. - ' §. A. No. 2195 of 1946. 


Madras Agriculturist? Relief Act (IV of-1938)—In so far-as it affected negotiable 
tastrumenis is not ultra vires. Da ' 

The Madras Agriculturist? Relief Act had been reserved for consideration of 
the Governor-General, and therefore, the provisions of that law shall prevail over 
that of the Negotiable Instruments Act which is the Dominion Law. The Act is 
inira vires. - A 
; Asa substantial question of law within the meaning af article 192 of tie 
‘Constitution of India was involved leave to appeal to Supreme was 

R. Kesava Aiyangar for Appellant. 

D: Ramaswami Aiyangar and P. S. Srinivasa Desikan for Respondent. 


qj , C.J. and Balakrishna Ayyar, J. . Tirugnanasambandam Pillai v. 
nico Gp pple is. gma Pa 


a Appeal No. 613 of 1946. 
_«, Will—Provision that trustee was to get S to perform tesiator’s obsequies and shall ta 
return for that give to S some such property as the trustee may choose —Death of trustee — 
Succsedigg trustes executing deed of gift of some lands to S—Validity of gift. 
_ A will after providing for various charities ran thus: “ For performing my 
obsequies, after my lifetime, I have affectionately . chosen one S,-son by the 
second wife of my dayadhi K; so the trustee A, shall after my death, get the 
said S to perform the obsequies with the aforesaid funds’ and shall, in. 
for this give the said S some such property as he, is, tho smil A may aa 
The testator died in 1917.. S perfo the o PE aa angi eee 
as contemplated by provision in the will, died in 1934 and his heir. 
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succeeded to the office of trustee and executor executed in 1941 oe 
favour of S conveying to him an extent of 16 acres and 66 cents. TK Dees 
to be in pursuance of the provision of the will. The validity of, gift being 
challenged, i ; l f , 

Hald : ‘The reference to A in the provision in the will is to him as trustee. The 
power and discretion conferred by the provision were on A as trustee and ' could 
also be exercised by his successor. The successor will not be guilty of devastavit 
in making the gif, although if S had made a claim in Gourt he might have been 
met by a plea of limitation. 

_R. Sundaralingam for Appellant. 

ees ADET CPD Mada anana aves fae Kepang 


- KS. Appeal dismissed, 
Viswanatha Sastri, J. Venkayamma v. Mahalakshmamma. 
6tk April, 1950. _ Q. R. P. No. 234 of 1949, 


Practica Amendnani— Minar suing by nest friend If can be allowed to sus 'as majar 
Amendmeni—If proper. 
Seri Evn when a minds ates by a hat friend the miror 46 the pne und ip re 
is a misdescription, it can be set right by an amendment and there is no reason why 
the plaintiff should not be allowed to sue as a major. 

G. Chandrasekhara Sastri for Petitioner. 

U. Sethumadhava Rao for Respondent. 


re ‘KS.’ oh eae ` 5 fr ; Patiti Esmissed 


Rajimdhnar, C.F. and Viswanatha Saxry, F. Subba Reddy v. Audemma. 
12ih Aprl, 1950. A. A. O. No. 33 of 1950, 


Practico—Probats petition—Appointment of administrator or receiver pendente lite 
—Application for—Sustainability. 
“It cannot be said that in probate proceedings no receiver could be appointed. 
Where probate has not yet been granted to any one there is no adequate represen- 
tation af the estate of the deceased. To safeguard such an estate it cannot be said 
that it is not just and proper that a person should be appointed receiver or adminis- 
trator pendente lite. (1947) 2 M.LJ. 364: I.L.R. 1948 Mad. 494, distinguished. 

The Government Pleader (K. Kudtikrishna Menon) and P. Babuli Reddi for 





Appellant. 
KA. Umamaheswaram, A. Subramanyam and P. Ram Reddi for Respondent. 
Somasundaram, J. . a hae Vergese, In rs. 
2ist April, 1950. i Cr. R. G. No. 1228 of 1 

: (Cr. R. P. No. 1159 of 1949). 


Madras Town Nuisances Act ale of 1889), section g (12)—Indecent 
Tai Utena LA erin ana pace road indecent abusive language—If offence of “ im- 
ER tea 


on a public toad the acces uttered in loud tones the follo 
“It appears some fellow—let his mother and wife be ravished—i 
ws aa that B should be arrested. Can they—fellows who ravish their 
mothers—pluck a hair ”.- The accused was convicted for an offence under section 
Aad of ae Madras Town Nuisances Act (indecent behaviour in any public place). 


Held : Trea those words in public undoubtedly is bad manners and gand kk 
it may constitute bad behaviour, it is doubtful if it is “ indecent behaviour”, wi 
the meaning of that term in clause Waa) ksb an g of theek, The beneti of as 
doubt must go to the accused. 
L TM. Kasturi and A. K. Srinivasan for Petitioner. 

Spa year eg ae a eel - Soakaninathan) for the Public. Prosecutor 
7. Ce a ; 

; RA _ Petition, alloceed. 
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Chandra Reddi, F. j Srinivasan, In re. 
gand April, 1950. Cr. R. C. No. 272 of 1950, 
(Taken up No. 1 of 1950) , 


_ Madras Borstal Schools Act (V of 1926), section 8—Adolescent sentenced to six months? 
unprisonmeni—f to be committed to Borstal School. 


An adolescent when convicted of an offence should ordinarily be given the 
advantage of being put in the Borstal School so that by long association and training 
he would come out after termination of the stay as a useful citizen. But where 
an adolescent of 17 years of age has been sentenced to six months’ imprisonment 
the unexpired portion of which is only three months it will be to his disadvan 
to substitute a sentence of detention in a- Borstal School (the minimum period for 
which would be two years) for the imprisonment awarded. Only if it is to the 

advantage of the accused” detention in Borstal School can be substituted for 
the imprisonment. j i 

The Government Prosecutor (S. Govind Swaminathan) for the Public Prosecutor 

{V. L. Ethiraj) on behalf of the State. 


Accused not represented. 


K. S. ——— Revision case dismissed, 
Rajamannar, C.J. and Balakrishna Ayyar, F. Ramakrishna Reddy, Petitioner, 
24th April, 1950. Cr. M. P. No. 816 of 1950. 


Constitution of India, Article 134 (1) (c)—Scope—Leave to appeal to the Supreme 
Court—Quastion for considsration—Conditions for a grant of certificate of fitness—Sentencs 
for contempt of Court—Leave to`appeal against—If to be granted. 

that a sentence for contempt of court was one in a criminal proceed- 
ing, the question to be decided in an application for leave to appeal against it to the 
Supreme Court is whether the case is one which deserves a certificate of fitness 
for appeal. The of clause (c) of Article 134 (1) of the Constitution is 
in part materia with language of clause (c) of section 109 of the Code of Civil 
Procedure. It is only when a case raises a question of general importance that it 
can be certified to be a fit one for appeal er that clause. 


The question whether a particular article does or does not amount to contempt 
of court is not a question of general public importance. 


:—Whether no one can Pa uly of contempt of Court for any publi- 
cation which may amount in law to a libel which is punishable under the Penal 


S. Surpaprakasam and A, S. Prakasam for Petitioner. 
K. S. = | Application dismissed 


[Enp or (1950) 1 M.L.J.] 
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NOTES OF INDIAN CASES. ~ | 


GOVINDRAM SEKSARIA v. Epwarp Rangone, (1948) 2 M.L.J. 1 (P.C.). 

It is, not an unrare phenomenon for the language of a statute to appear to bea 
contradiction in terms. Section 65 of the Indian Contract Act presents one such 
instance. It declares the obligation of a n who has received an advan 
under a void agreement or a contract which becomes void, to restore it or m 
‘compensation for it, to the person from whom he had received it. Compensation 
means the measure of loss or damage sustained and not the value of any advantage. 


4 
a 


“contradictory the intention b it is clear, namely, that the party who, on a total 
assessment of what he has received and wha} he has done in pursuance ofthe agree- 
ment or contract, is found to have received an advangtage should cither restore it 
or give its value to the other party. In effect it involves the valuing or quantifying 
in money the advantage had. The considerations to be regarded in such valuing 
or quantifying are by no means clear. It is in that context that the case under 
‘notice is of great assistance. It bas been indicated that the phrase “ received any 
advantage” would not cover a- case where the receipt has been 
involuntary and the defendant could not help keeping it as in the 
case, of an entire contract, which has been abandoned by the plaintiff, 
-Sumpter v. Hedges'. Also, the advantage received should have been received 
ore the contract ceases to be a contract by becoming void but not subse- 
quent thereto, Jagodish Prosad Pannalal v. Producs Exchange Corporation*. Again the 
term ‘ advantage ° is not to be understood as referring to ‘ profit’ but would include 
a sum of money received by a party in pursuance of the contract though it has been 
ent by him towards perio ame his obligations under the contract, Murlidhar 
Chatterjee v. International Film Company, [td.* It is of interest to note that the language 
of section 65 is general so as to subsume cases where a contract becomes im ible 
.of performance on the failure of an event or state of things contemplated as the 
foundation of the contract to exist. It would follow that in such cases also the party 
who has received any benefit should either restore it or pay its value to the other party. 
The Law Reform (Frustration of Contracts) Act,-1943, passedin England, consequent 
on the ruling of the House of Lords in the Fibrosa case4 has provided that in so return- 
„ing compensation for anything reasonably expended by that towards perform- 


Though the phrase ‘‘ make pina an for advantage received” thus sounds , 


ing his own obligation under the contract could be set off against such amount. . 
As regards the Indian Idw, ih their Commentaries on the Indian Contract Act, 


-Messrs. Pollock and Mulla have observed *; ‘‘Justice, it is submitted, could be most 
nearly done by treating such payments as returnable, but allowing to either party 
compensation for anything reasonably done by, him towards performance whether 
the other party actuallyderived an advantage or not”. In the, instant decision, 
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became void on grd September, 1939, due to the outbreak of war between England 
and Germany after part of the machinery had been delivered and part-payments 
had also been made. The Custodian of Enemy Property in British India claimed 
compensation in respect of the value of the machinery delivered and accepted and 
used by the buyers, after giving credit to the amounts which had been paid by 
the buyers. The Privy Council held that section 65 applied, that the moneys 
paid by the buyer amounted to an advantage which the supplier had received under 
the contract, even as the machinery parts supplied would be an advan which 
the buyers had received, and that in valuing or quantifying the value of the latter 
advantage the mere invoice price of the machinery supplied would not serve as 
a true criterion but that the Court should take into account certain other factors 
as well, namely, whether the balance of the machinery to be supplied could not be 
a a from Germany, whether the parts supplied by themselves were of any use 
to the buyers, whether and when and at what prices were the other parts procurable 
by the buyers and similar factors. 


GL v. Kinc-Emprror, (1948) 2 M.L.J. 6 (P.C.). : 

The precise meaning of the words “ act done or purported to be done in the 
execution of duty as servant of the Crown”? has been the subject of much judicial 
interpretation and has presented many problems. While section 270 of the Gover: 
ment of India Act, 1935, emplovs the words “ in respect of any act done or purporting 
to be done in the execution of his duty as a servant of the ” section 197 (i), 
Criminal Procedure Code, refers to any offence alleged to have been committed 
“ while acting or purporting to act in TA ee of his official duty.” ite 
the somewhat different language employed in these two provisions, it is: fairly 
clear that, in substance, they amount to the same thing, namely, that for the act 
of a public servant to be one in the discharge or purported discharge of official 
duty it must be within the scope of his official duty. It is difficult to lay down 
any hard and fast rule as to what is within the scope of official duty. It would 
essentially be a question depending’ on the facts of the particular case. The 
decided cases reveal, however, a number of useful points of guidance in the matter. 
For one thing, it has been considered that an'act may still be within the scope 
of official duty even if:the act was not justified or authorised by law, Maharani 
Garcharan Kuar v. Province of Madras?. On the analogy afforded by the provisions 
of the lish Public Authorities Protection Act, 1893, it was considered sufficient 
if the public servant had honestly believed that he was acting in the discharge of 
his duty. In that case a police officer who had been instructed to prevent a certain 
person from boarding a particular ‘train had mistakenly understood it to refer 
to another and had prevented the latter from boarding the train. In Dave v. Emperor? 
where a signaller operated a block instrument under instructions form the Station 
Master though that was not part of his duties, and there was an accident, it was held 
that if a Crown servant acts in his official capacity under the orders of a superior 


officer in the ‘bona fide belief that it is his duty to obey him, he will be rting 
to act in the execution of his duty even if his act is not justified or authorised by 
law. The enunciation is rather broadly stated and must be ified. If in 
fact the act’ concerned was not part ‘of his duty, it is submitted, his cannot 


make the act one done or purporting to be done in the execution of his duty as a 
‘servant of the Crown. In Kesarichand Kaverlal v. S. H. G. Naidu®, an Income-tax 
official under the orders of his superior was charged with having trespassed into the 
premises of the plaintiff and taken away certain ‘account books. It was held that 
the acts alleged were so closely connected with the position of the defendants as 
Income-tax officials that they could be deemed to be acts done in the discharge or 

ported discharge of their duty as servants of the Crown. In Shyama Rao Krishag 
ae Emperor*, it was pointed out that an act would be none the less in egecution 


of official duty though it was negligently performed.’ There a telegraph messenger 
sss re 
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while on duty had ridden on a bi belonging to Government with a defective 
brake and had knocked. down a girl. But an act like receiving illegal Borne 
or misappropriation by a government servant stands on a different footing and 
cannot be regarded as being within the scope of his official duties, Hector Thomas 
Huntley v. Emperor1, Suraj Parkash v. Emperor ?, i pA Lumbhardar Zutshi*, Balkrishna 
Murlidhar v. Emperor*. See also Albert West Meads v. The King’. The instigation 
by a police officer of a person to file a false complaint against an innocent person 
and arresting him on the basis of such complaint will not ‘amount to acts done or 
purpo ing to be done in the discharge of his official duties as police officer, Nandiram 

ateh. v. Emperor’. So also where a police officer had beaten a person alleged 
to have committed an offence, his act cannot be said to be one in the discharge of 
his duty as a police officer as it is no part of a policeman’s duty to chastise persons 
suspected of-committing offences, Nagwant. Sahay v. D. W. Ife’. In Khimgir Jatheir 
v. Mahomed Bilawal®, it was held that a Mukhtiarkar who, in his zeal to encourage 
investment in National Savings Certificates, had employed intimidation and assaulted 
a person cannot be ed as having acted in the discharge of his duty. The same 
position was taken in Sarjoo Prasad v. Emperor”, where a Station Master who had refused 
to issue a ticket on the ground that it was too late behaved in an.uncivil manner, 
showed furious temper and when that was resented by the complainant called out 
his coolies and ordered them to beat the complainant and his brother. In Emperor v. 
Mangharam Ghumanmal}°, the Head Clerk to the Conservator of Forests had drawn 
a certain sum from the cash in his keeping and misappropriated it making false 
entries in the cash book showing sums totalling that amount as paid to certain forest 
saa it being a part of the duties of the Head Clerk to pay the guards and make 

e necessary entries in the cash boek. It was held that the official capacity 
of the accused attached to him only so far as the entrustment was concerned 
but not in regard to the wrongful withholding of the pay from the forest guards 
and the misappropriation. The case under notice is a pronouncement of great 
importance in this connection. After pointing out that it is im i to differen- 
tiate between section 270 of the Government of India Act and section 197 of the 
Criminal Procedure Code, the Privy Council observed: “A public servant can 
only be said to act or to p rt to act in the discharge of his official duty, if his 
act is such as to lie within the scope of his official duty. Thus a Judge neither 
acts nor p rts to act as a Judge in receiving a bribe, though the judgment 
which he delivers may be such an act: nor does a Government medical officer 
act or purport to act as a public servant in picking the pocket of a patient whom 
he is examining, though examination itself may be such an act. The test 
may well be whether the public servant if challenged, can reasonably claim that, 
what he does, he does in virtue of his office.” ` 


SUBRAHMANYAM v. SUBBA Rao, (1948) 2 M.L.J. 22 (P.O). 

Section 53-A of the Transfer of Property Act provides that when any person 
contracts to transfer for consideration immoveable property by win ia ete by 
him or on his bebalf from which the terms necessary to constitute transfer 
can be ascertained with reasonable certainty and the transferee has in part-perfor- 
mance of the contract taken possession of the property, then notwithstanding that 
the contract though required to be registered has not been registered, the transferor 
shall be debarred from enforcing against the transferee any right in respect of the 
property of which the transferee has taken possession or continued in possession. 
A question of considerable nicety concerning the interpretation of the provision 
is whether in respect of a contract of transfer entered into by the guardian of a 
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Hindu, minor the transferee can invoke the benefit of the doctrine contained in 
séction 53-A. It is true that when a transfer within the com tency of a guardian 
in Hindu law has been made and has been completed the minor would be bound: ' 
It is equally true that where a contract for the transfer of immoveable property has 
been entered into by the holder of a power in that behalf from a principal, the latter 
would be bound. Qyi facit per alium facit per se. It is also true that under section 7 
of the Transfer of Property Act competency to transfer may arise either in virtue 
of ownership or by reason of authorisation. There is nothing to indicate that such 
authorisation should be by act of parties only and not by virtue of the principles 
of personal or other law applicable to the parties. It would thus seem that the 
benefit of section 53-A should in reason and equity be available to a transferee under 
a contract by the guardian of a minor acting within his competency to transfer. 
The instant decision holds that he will be so entitled. It is submitted with respect 
that this conclusion does not seem to fit in with what has been repeatedly declared 
by the highest authorities as the basis of the doctrine in section 53-A or with the 
strict of the section. In Probodh Kumar v. Dantamara Tea'Co.1, Lord Mac- 
millan remarked apropos of section 53-A : “ The: section is so framed as to impose 
a statutory bar on the transferor ; it confers no active title on the transferee ”’. 
Again in S. N. Banerji v. Kuchwar Lime and Stone Go., Ltd.*, Lord Atkin observed : 
“ Section.53-A creates no real right : it merely creates rights of estoppel between 
the proposed: transferee and the transferor”.’ These statements clearly indicate 
that the doctrine of part rmance rests on the estoppel of the transferor and 
operates as against him persons claiming under him. The term “ transferor ” 
phous refers back to the person who contracts to transfer. This cannot touch 
the minor. The minor is incompetent to contract, Mokori Bibi v. Dhurmados Ghose?. 
No doubt the guardian of the minor can on behalf of the minor enter into a contract 
for justifiable purposes but the principle of estoppel cannot operate against a minor. 
Nor is the minor a person claiming under the guardian. When a minor will not 
be estopped bya representation made by himself it would be indirectly trénching. 
on the protection extended to him by law to hold him estopped: by his guardian’s: 
representation. The resulting position may not be happy but on the language 
of the section seems to be inescapable. : : 


Surya Praxasa Rao GARU v. MAHARAJA ‘OF PrrHAPURAM, -(1948) 2 M.L.J. 

52 (P.C.). 
A point relating to the scope of an order passed by the Collector ynder section 
3 (5) of the Madras Estates Land Act declaring a person as landholder fell to be 
considered by the Privy Council in this case. Section 3 (5) states that the Collector’s 
order on the mater would be final for all or any of the purposes of the Estates 
Land Act subject to the result of any civil suit. Section 67 pointedly mentions 
that a receipt issued by a landholder so recognised to a ryot in respect of any rent 
payment by him to the landholder of the estate would operate as_an acquittance 
of the ryot’s spe towards whomsoever might ultimately turn out to be the person 
_ Teally entitled to the estate. These provisions do not however touch directly tho 
question whether the receipt.of rents arid profits by a n recognised by the Collec. 
tor as the ‘landholder’: under section 3 (5) would with reference to the person, 
ultimately found entitled to the estate be “wrongful ” receipt within the meaning 
of section 109 of the Limitation Act. It is prima facie difficult to see how a receipt 
by a person empowered by law to receive will lose, the lawful character attaching 
to it at the moment of the receipt merely because subsequently some other person 
is ‘found entitled to the money. For,a receipt to be not wrongful it is not necessary 
that the-person- recciving- should -at- that moment of receipt have been beneficially 
entitled thereto. In taking that view, the Privy Council adopted the statement 
made by the High Court : -“ In other words, the person who is ‘ recognised ? by 
TT aaa a a 
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the Collector as landholder for all or any of the purposes of the Act becomes thereby 

olothed with full authority to do all acts required to be done for ‘such purpose or* 

urposes and such acts are made binding upon whichever party is ultimately held 
a civil Court to be entitled to the possession of the estate.” 


Hich COMMISSIONER For INDIA v. I.-N. LALI, (1948) 2 M.L.J. 55 (P.C.). 


This constitutes an interesting pronouncement on the tenure and service- 
conditions of public servants in this country under the Government of India Act, 
1935. The remedies available to public servants in respect particularly to wrongful 
dismissals are matters of importance the world over, whether they are to be achieved 
through petitions and memorials or can be had by way of adjudication by Courts 
of Law. In England it was well settled that no action in tort can lie against the 
Crown and therefore a right of action must be either based on a contract or conferred 
by statute. And it had been held that a public servant holds office only during 
the King’s pleasure, that the salary which fie draws is only a bounty and that he 
cannot sue in a Court of law to enforce payment of his salary or to recover any 
arrears. It was further held that these principles were implied in every engage- 
ment of service with the Crown, Dunn v. Queen!, Smith v. Lord Advocate*, Leaman v- 
King?, Mulvenna v. The Admisalty*, Lucas v. Lucas®. These principles have arisen 
from the accident of history. Whenever a person becomes a member of the armed 
services the State concerned itself with ensuring the discharge of his responsibilities 
to his family. He was allowed to set apart a portion of his pay as allowance for 
his wife and such amount together with a contribution by the State was made directly 
payable to the wife. The Army Acts also provided for compulsory deductions 
from the soldier’s pay where he had left his wife or legitimate children destitute. 
His pay was also exempted from attachment and other processes. The-interests 
of his family would not suffer thereby because other adequate remedies to safeguard 
their claims had been made. ° In the case of persons in civil service, in early times 
they were not drawing fixed salaries but were remunerated by being permitted 
to appropriate the collections or fees remaining after defraying the expenses of the 
office. Naturally, since the office had to be ensured continuity, the perquisites 
were made res extra commercium and exempted from attachment, a position somewhat 
analogous to that of service tenures in India. Such modes of adeng aa. public 
servants have now no doubt passed into history, but still the limitations that had 
flowed therefrom have continued tostay. It is certainly debatable whether prap 
which had been so evolved ought to be applied in India. In Gibson v. ndio 
Co.®, it had been held that a public servant of the East India Company could not 
recover his pay by action against the Company but only by petition, memorial or 
remonstrance. Section g6-B of the Government of India Act, 1919, provided 
that every person in the civil service of the Crown held office during His Majesty’s 
pleasure, that he could not be dismissed by any authority subordinate to that by 
which he was appointed and. that conditions of service, pay and allowances, 
discipline and conduct would be regulated by rules to be framed under that section. 
Rule 55 of the rules so framed provided for an inquiry into the conduct of such 
servants before they could be dismissed. On these provisions it had been held 
by the Privy Council in Venkatachari v. Secretay of State for Inida”, that failure by 
the Government: to comply with the rules framed under section 96-B before dis- 
missing a public servant will not give the aggrieved party any right of action 
against the Crown. It is interesting to note that section 240 of the Government of . 
India Act, 1935, makes statutory provision expressly not merely in respect of what 
was cowered by section 96-B, sub-section (1) of the Act of 1919 but also to what had 
been left to rule 55 of the rules framed under section g6-B, sub-section (2). The 
question ardse whether this would make any difference in regard to the remedies 
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ublic servant in respect of wrongful dismissal. In Province of Punjab v. 
Frakan the Federal Court had held that a public servant dismissed in contra- 
vention of section 240 (2) is entitled to maintain a suit for a declaration that the 
purported dismissal is void and for recovery of arrears of salary which have become 
-due to him and that there was nothing in the language of the section, which limited 
the relief to a declaration only. The Federal Court held that the principles of 
English law could not apply in India due to the special circumstances in which 
they had developed, that the provisions of section 6o and Order 21, rule 48, Civil 
Procedure Code, making the salary of a government servant liable to attachment 
at the instance of a creditor and making the Government liable to the attaching 
‘creditor for any sum paid in contravention of the rule embodied a different policy 
from the one underlying the English rules and that it could not be the intention 
of the Legislature to place the officer in a worse position vis a vis the Government 
than his creditor. In Hifgul Qadser v. Provincial Goosinment, C. P. and Berar*, it was 
held that although a Government servant who has been dismissed. is not entitled to 
any relief by way of damages for wrongful dismissal, the court is not precluded from 
granting him a decree in respect of arrears of salary inasmuch as arrears of salary 
are not damages. Similarly in Governor-General in Council v. Krishnaswami Pillai?, 
the Madras High Court took the view that when an action is brought under section 
240, sub-section 3, a declaration that the dismissal is void and inoperative cannot be 
given but that the only relief which the court can grant is a decree for damages for 
wrongful dismissal. In Provincial Goonnment, C.P. and Berar v. Syed Shamsul Hussain 
the dismissal of an officer was Eeld to be improper by reason of the provisions of 
section 240 (2) and that the inoperative order of dismissal gave rise to a right of 
by suit in which arrears of pay up to a maximum limit of 3 years can be 
awarded. The instant case makes it clear that where the dismissal is wrongful 
the public servantconcerned cannot by action. recover the arrears of pay, that pay is 
in India also a matter of bounty only and not a debt dueby the State and that the 
only remedy which the courts can give is to grant a declaration relating to the invali- 
dity of the dismissal, the implementation of the consequences of which would be a 
matter left to the good sense of the executive authorities. From the reasoning of 
their Lordships it is clear that it would make little difference whether the contraven- 
tion was of the provisions of sub-section 2 or of sub-section 3 of section 240. The 
only change which the Act of 1935 seems to have made in the pre-existing law 
is that whereas previously in a case of dismissal without complying with rule 55 the 
aggrieved party will have to agitate through petitions and memorials to Government 
for redress, now he may have to take these only after securing a declaration 
from the courts that the dismissal was wro ; i 


VENKATACHALA THEVAR, In re, (1948) 2 M.L.J. 76; VENKATARAMAN, Yn re, 


(1948) 2 M.L.J. 513. 


These decisions are of more than interest. A question of practical 

importance arose for consideration, eso es i a proceeding under section 491 

of the Criminal Procedure Code is in the nature of a civil or criminal proceeding 

for patel ange of appeal. It is settled Jaw that all appeals exist merely by statute 

the statutory conditions are fulfilled no jurisdiction is given to any Court 

of justice to entertain them, Ohens Moore v Akesseh Tayes®. If a proceeding under 

section 491, Criminal Procedure Code, was criminal then the right eae ee 
be sought outside the provisions of the Code. In Empéror v. Sibaath B 

it was pointed out by the Privy Council that there is no provision in the ag 

>” Criminal Procedure for an appeal from an order under section 491, but thaf under 
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the special terms of section 205 of the Government of India Act, 1935, an appeal 
would lie to the Federal Court and to the Privy Council from an order of the 
Federal Court. The terms of section 205 would however permit an appeal to 
the Federal Court only in a case where a substantial question of law as to the 
interpretation of the Government of India Act or of any Order in Council was 
involved. The right of appeal in respect of a proceeding under section 491, 
Criminal Procedure Code, through this avenue is thus of a very limited character. 
If however a p ing under section 491 was in essence a civil proceeding the 
position might perhaps different. Under section 3 (a) of the Federal Gourt 

ent of Jurisdiction) Act, 1947, it is provided that “an appeal shall 
lie to the Federal Court from any judgment to which this Act applies.” The 
expression “judgment to which this Act applies ” is defined in section 2 i 
“ any judgment, decree or final order of a High Court in a civil case from which 
a direct appeal could have been brought to His Majesty in Council either with 


or sisal Si leave if this Act had not been .” Issue of writs in the , 


nature of habeas corpus is now controlled by section 491, Criminal Procedure Code. 
The section empowers any High Court whenever it thinks fit to issue a writ in the 
case of a person illegally or improperly detained in public or private custody within 
the limits of its appellate criminal jurisdiction. tention within such limits is 
the jurisdictional fact, Vishambar Dayal Tripathi v. U. P. Government}, V. M. Sarangapamt 
v. .2 In Basantha Chandra v. Emperor? it was considered 
that the analogy of civil proceedings in which the rights of parties have 
ordinarily to be ascertained as on the date of: the institution of oe 
cannot be applied to habeas corpus proceedings. ` In Mahomedalli Allabux v. ji 
Abdulla*, in holding that an appeal would lie under section 15 of the Charter from 
an order directing the issue of a writ of habeas corpus it was considered that such 
an order was not one in the exercise of the criminal jurisdiction of the Court. ‘This 
opinion to a large extent loses its force in view of its having proceeded on the 
assumption that the High Court had inherentjurisdiction to issue the wril of habeas 
corpus outside section 491 and not on a consideration of the nature of a proceeding 
under the latter section. In the light of the decisions in C. P. Mathen v. District 
Magistrats, Trivandrem* and Ryots of Garabando v. emindar of Parlakimedt®, it is now 
clear that the High Court possesses no such inherent jurisdiction and a writ 
in the nature of Aabeas corpus could be had only within the ambit of section 491, 
Criminal Procedure Code. In Niharendra Duli Mazumdar v. A. E. Porter’, Mitter, J., 
observed: “A habeas corpus proceeding (and a proceeding under section 491, Criminal 
Procedure Code is of the same nature) is in essence a civil proceeding, for it is 
concerned with the private right of a citizen, namely, the right of personal liberty. 
The true nature of a proceeding by habeas corpus should be determined by its object, 
which is not to punish, but to give relief from a civil wrong ”. There is a consi- 
derable element of truth in this view, for the punishment idea 1s prominent and looms 
large in criminal rather than in civil proceedings. But punishment is not always 
present in criminal proceedings nor always absent in civil proceedings. ‘The presence 
of punishment is no sure test of a proceeding being criminal. For instance, proceed- 
ings are none the less crimihal where a person is bound over to keep the peace, which 
is more in the nature of a warning than of a present punishment. Likewise merely 
because a proceeding is not for punishing a person it does not on that account alone 
become a civil proceeding. The Privy Council reference in Sibnath Banerjer’s case 
to the absence of a right of appeal under the Criminal Procedure Code in habeas 
corpus proceedings is consistent with the assumption that such proceedings 
are criminal. Viewing the matter independently of mere theories of jurisprudence 
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or associations of English law and purely with reference to section 491 it cannot be 
:said that a habeas corpus procerding is a civil proceeding. A Full Bench of the 
Allahabad High Court has in Basudeva v. Rex}, in holding that the High Court has 
no power to award costs in habeas corpus proceedings under section 491 taken the 
view that such, proceedings are criminal in character. The conclusion in the 
‘decisions under notice is in accordance with this position. or 


fa 


Gow uru Kortrappa, In re, (1948) 2 M.L.J. 126, 


. _ This is a decision on a point of procedural law. On the disallowance of a certain 
-question and refusal to admit a document by a Sub-Magistrate, the aggrieved 
had filed a revision to the District Magistrate and the latter disagreeing with the 
-rulings of the lower court made a reference to the High Court for its orders 
“The propriety of making a reference to the High Court on a paint of law arising 
in interlocutory proceedings before the, District Magistrate incidentally fell, to be 
examined. In In re Palani Goundan?, it had been held that a District Magistrate 
-cannot make a report under section 438, Criminal Procedure Code, to the High 
(Court on a point of law arising in a case pending before him. In Emperor v: Kumhra 
Munda?*, a similar view fas da It was held that a Deputy Commissioner cannot 
“ make a reference to the High Court while the appeal filed by the accused remained 
undisposed before him. In regard to civil matters, an analogous provision is found 
in section 113 and O..46, r. 1, Civil Procedure Code. In regard to this provision 
it has been repeatedly held that it is not the object of rule 1 that subordinate courts 
:should'be enabled to relieve themselves of the necessity of deciding difficult questions 
arising before them and to make a reference to the High Court calling upon it to do 
.what could have been done by the subordinate courts‘. A reference, under that 
rule can be made only where the decree is not subject to appeal and where any 
question of law arises on which the court trying the suit or appeal entertains reason- 
able doubts. In the present case, the proper practice to be followed in criminal 
„matters is set out in the following terms: “It is not the function of this co 
‘to giye opinions on questions of law raised during the course of p i 
in a lower court. If a ruling on a particular point given by a Magistrate 
is wrong it is permissible fora complainant or an a to come.up in revision 
_if there are any valid grounds for such procedure ; but the more appropriate course 
is to raise the question at the stage of an appeal and not come up in revision at an 
. interlocutory stage even when the party ieved is a private party. Therefore 
it is incumbent on subordinate courts to ake cae that questions of law arising in 


` pending proceedings are not referred for the opinion of the High Court ”. 
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‘PHANINDRA CHANDRA NEOGY. v. THE KING, (1949) 1 M.L.J. 177 (P.G.). 


_ It may be recalled that in Gill v. The King}, the Judicial Committee had held 
that jt was.impossible to’ distinguish for any relevant purpose between the language 
of section 270 of the Government of India Act, 1935, and section 197 of the Criminal 
Procedure Code and that a ublic servant can be said to act or purport to act in 
the discharge of his official duty only if the act was such as to lie within the scope 
of his official duty. This ak was noticed without ‘dissent in Albert West Meads 
v, The King®, where the acts of a ublic servant, of fraudulently ‘misapplying 
money entrusted to his care as a public servant were held not to be acts done by 
him in virtue of the office that he held and, as such, sanction under section 270 of 
the Government of India Act was not necessary for his prosecution ‘of the offences, 
committed by him. In the present case it was strenuously contended that the observa- 
tion referred to supra was by way of obiter only and therefore the entire position 
would admit of being re-examined. In rejecting the contention the Privy Council 
reiterated their view that whether the question was one under section 270 
of the Government of India Act or Gade section 197 of the Procedure 
Code, the test of an act being done or urporting to be done in the discharge’ of 
official duty remained the same, namely,. whether it was done in virtue of his: 
office. Their Lordships observed: “ The scope of section 197 and its amim 
lity to GilPs case} were put in the forefront of the written case which he 
to, the Board and it was the first of his formal reasons, ahaaa SEE 
the section provides, ought.to have been, but was not given. -The question was 
argued (at length by the, respendent’s if not by the appellant’s counsel and ‘their 
Lordships treated it as a matter, which required their deliberation and decision. 
In such, circumstances it is “irrelevant that a judgment upon other points raised 
in the case might have rendered such a decision unnecessary”. It follows that 
there is no warrant for treating a,decision as obiter merely because i it was not neces. 
sary for the disposal of the’ particular case, where the decision betn renderéd 
after full deliberation, No doubt judicial dicta which go beyond the occasion 
and la down a tule that is irrelevant to the purpose in hand or are laid down by” 

way oF aal merely may, be so ed but the position becomes entirely diffe- 
has where arguments have been advanced on a point and it has been y 
EES the Court. In addition to the re-affirmation of the construction the’ 
kad adopted in in the earlier, decisions as to the language of section 197,Criminal 
and the explanation of what alone can be regarded as obiter dicta 
the icon antler notice is important for iw recognition of the principle that it 
would be competent tg the ‘Judicial Committee “ to tender advice to His Majesty 
inconsistent with the previous decision, though it can sg er in the most exceptional 
circumstances that such a course should be taken ”. ther words, their Lordships 
recognise that the Judicial Committee is not bound ba ge Sade This i is consistent 
with previous pronouncements of kanda REE that the Council does 
not recognise any Liege ear questions 
necting p epee erty rights, Re Ti i Serius ireland) Com C ation?, Mercan- ` 
tile Bank of India v. a Beak T Indias In the present case e public’ servant 
concerned had been charged with having committed an offence wander section 161, 
Indian Penal Code, and it, was held that the case fell within the scope of the ruling , 
in Gills case1, and no sanction for the prosecution of the appellant was n 
A similar view was taken by the Calcutta High Court in The King.v. J. E. Blyths®. 





a eee CHETTIAR, In re, (1948) 2 MLJ. 93 

The distinction between-a.civil and a criminal again. came . to the 
fore in he above case. It arose ona question of, onus of proof. A criminal, 
proceeding requires proof “ beyond reasonable. doubt ” by the prosecution against 
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the accused.;! Will.the fule operate. in':a proceeding’ for the recovery of a tax or 
ee ad ang aa re ae eee 
On thjs matter, the learned Judge remarked in ‘the above case: “ The standard 
of proof’ ‘required from the ‘prosecution | in offences uńder the Indian Penal Code 
dr 6 Gther, enactments of a similar kind is a tigid and’ a tigordus one quite distinct 
from what is ordinarily from a plaintiff in a civil action where the burden 
of! roof ì ison the plainti Questions like ‘ reasonable doubt ” ‘cannot occur in 
civil actions.” He added “thet where’ a criminal Court | is. apptoached by, the’ 
revenue, local ot public authorities fo Or thé enforcement’ of a penalty for the non- 
payment Of a tax or tithe, the proc ‘tiré not purely of'd criminal’ nature but 
I-criminal “and in such cases ough it is incumbent on the prosecutidn‘ 
Crs affirmatively that the offence has been committed; it would be sufficient’ 
to’ ahift thé ontd to'the assesses, if prima facie proof of the liability of the assdasec 
lis been furnished by the prosecution. A ak procede anah se a AN 
ity, object" the recovery of money ’or other ‘property, or ‘the enforcement of a right’ 
a akang ae suing ; while a criminal proceeding has for its 
punishment ofa public offence. In England, A EE 
ip ere ie not admit of being strictly classified either’ as civil or criminal ; for, 
a a a aiid the fine is récovered as'a debt due to the Crown 
the ljabili is incurred as punishment for an offence, Lord Advocate v. 
AL,” Thë fact that it may be tedovered'as'4 debt ‘shows the true character 


of itch" proceedings. *Hence proceedings on’ information for penalties by the’ 
i criminal, 


Attortiey General have’ been regarded as civil rather than —See 
ial v.Freer*, Rè Douglas*, Attorney-General v. , Attorney-General v. Bradlaugh*, 
R.¥. Hausman’. “In Attornsy-Gensral 4. $ “an ormiätion was filed By the Attor 


Aey Geneng -General for the levy of'a pendlty for eal ‘of the'laws relating to customs 
é sections 46’ and: 82 of B and 9 Vic., 6. oe TE an a 
‘the oHence to give evidence,’ If 


eee iga ng gr angel a Ka aa the Live thee NG Kaka 


agi give’ evidence.’ In‘ ho that the proceeding in question was 
not ‘ctitminal, Martin, B., obsetved’r' “ "Phere are maay crimes properly io 
that are Hable to be punished’ oh suthmary conviction. ` But there’are a vast number’ 
ofaéts which in no sense are crimes, which are also so.punishable'; kuch, for instance, 
as “kec ing open public houses ‘after certain hours a Te a variety of breaches ‘of’ 
police tions which will readily occur’ to the ‘of any one. The bringing 
tobacco into this’ oin is cf itself a petfettly innocent ‘act ; but the requtire- 
ments of'the public' revenue Which 'induce the Legislature té:impose a very high 
duty upon the ‘article, probably render it a matter of necessity that the bringing 
it into the Kingdom without the pan of a duty should be subjected to a grant 
But this cannot affect or alter intrinsic and efsehtial nature of the act i 
and it seéms to me that it cannot be denominated a ‘ crime ’ according to the ordinary ° 
and ‘common usagé of language and the understanding of mankind. The proper 
mbaning ‘of “crime ’ is an indiccable offence. The'quéstion’ has frequently 
whther an information at the suit of the Attorney-General for penalties for siggi - 
isa ‘criminal proceeding. I believe it has been invariably considered not to 
so”. The same opinion was expressed by Platt,'B,, but'on the other hand -Pollock, 
CE and Parke, B., were inclired to hold that the proceeding was really criminal + 
“Thel view: of Martin, B., waa however approved by Prati M. Fer 
in fa eho Carol” v. Bradlaugh. In-that case thé Attorney-General had filed 
an information to recover penalties under section 5 of the Parliamentary Oaths 
Act, 1866, from a member i ae sak for ore peg having taken the oath 
of all by that statute as amen Parliamen Oaths 
hot BG ee eg a ies ltr Aen Ser oe ae cause or matter’ within the 
medit of soko 47 of the Supreme Court of Judicature Act, 1873 and an appeal : 
would jie from any order or Judgment thereon of the. High Court to the 


sen awe ee wa cee 


et 
1. (iaaa 24 R. (Céurt of Sessions) 343, BAS. 4 (ibs she Gai, 
2. 
3- 


1822) 11 Price 189, 187, - pad 4 oe ae o s ‘eae 


1842) 3 QB. 825. 


— 





J: , (THE MAÐRAS ‘LAW ‘JOURNAL {N:L0.). M 


.of Appeal. In the. course of his judgment, Brett, :M. R., observed’: Now comes 
the question whether an informiation -by the Attorney General on. the, revenue 
side of the Court of Exchequer is or .is-not:a criminal proceeding in any. sense. 
In order to answer’this question we must consider AHornsy-Generalv. Radlof.. Xt 
is not binding on this Court ; it is a tase-in the Court of Exchequer, and we, are 
‘bound to exercise our own judgments upon it. It is a case in which the Judges 
were equally divided in opinion, and, therefore it could not-bind this,-Court. 
Two of the Judges were ‘of opinion that unless there was something very peculiar 
in the Act of Parliament, such as that it in terms enacted that it was to'be a criminal 
matter, the proceeding on the revenue, side of the. Court of Exchequer, for.the 
of a penalty in the name of..the Attorney-General..was not a crimi 

peat Eg The other two were of opinion that it was. I will not go into the 
reasons 5 the reasons were given by eminent Judges on both sides but, to my mind, 
a ee been a member: of the con ties ts Pure ages answer 
to _Teasoning of Martin, B,, in. that case, and J sho ve 1 of opinion 
in that case that an information for a. ia ty on the revenue side of the ‘Court 
of] uer could not at any time, unless there were special and clear words in 
an Act of Parliament saying it was so, be considered as a criminal ing ”’. 
‘The clue to the conclusion is to be found in the way in which the earlier decisibn 
was read. Brett, M. R., remarked : “ It seems,to me a strong intimation of théir 
opinion that the informations in the Exchequer were not criminal informations 
hen they applied to these informations the incidents of a civil trial” (italics ours). The 
reason so set out rests on historical considerations iar to those informations. 
At the same time, other English decisions haye indicated that where the penalty 
is recoverable before a-Magistrate the matter will be deemed to be within “ police 
jurisdiction”. In such cases as well as where it is an alternative order that if 
the penalty is not, paid the defaulter shall go to prison the matter will be regarded 
as a criminal proceeding. In Mellor v..Denkham*, as well as in Reg v. Whitchurch?, 
be ia garg were before justices, and it was recognised that justices are not 
“ judges in civil cases ” as a rule. The principle ‘seems to be that where in regard 
to particular Proce the imcjdents of a civil trial are applicable they are’ not 
criminal in nature but if they fall within what is.referred to as “ police jurisdiction,” 
and are instituted before a Magistrate they would be criminal. This ‘woul 


a Magistrate only. They were for the enforcement of a penalty under the 
Madras General Sales Tax Act, section. 15 (a) and (c), for failure. to submit the 
eral 


tance. On the principles and tests found in the English decisions it is clear that 
the proceedings here are not civil but criminal. The learned Judge ed 
it as a quasi-criminal mattet, and, as to burden of proof purported to follow’ aŭ 
observation of Venkataramana Rao, J., in Ranaswami Aiyangar v. Sivakasi Munici- 
pality *, where it was stated: “ Ordinarily where a person is prosecuted for. an 

criminl offence it is incumbent u n, the prosecution to affirmatively prove tha 

an offence had been committed and if prima faris proof has been let in by the prose- 
cution śt is open to the accused to plead and prove that he has not committed any 
offence ”. This was read by the learned Judge as meee ue in prosecu- 
tions launched for the recovery of taxes, tithes and other si amounts due to 
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the state or other public bodiės there should not be the same rigidity or rigour 
in the matter of onus of proof-on the tion as in the case'of an offence under 

f $ ja gas be pointed out that the inference 
does not. follow from the. observation of .Venkataramana'‘Rao, J.: The latter 
could not be understood as having stated anything more than the well-known rule 
that if & prima facis case is made out against the accused he shall have to meet and 
explain the circumstances shown against him and not, that prima facie proof weuld 
become absolute proof if, for instance, the person charged does not plead or refuses 
to'‘plead. -This construction’ is: borne out by the decisions in Public Prosecutor ‘w. 
Khadar Khan! and: Public Prosecutor v. Chakka Kondappa* and seems more acceptable 
than the opinion indicated in the case under reference. sos aa 


| r 


Af tk ‘ Ad £25. Kn ee et Payee ay jp GR eye A, 
< NAWAZESH ALI Kaan vo. Atr Raza Kuan, (1948) 2 M.L-J. 303 (P-C.). 1 
This is a valuable ‘pranounceinent of the Judicial Committee’ chasing 
away the cobwebs which had enveloped the Sunni Muslim law relating 
to the’ creation ‘of gag Ty way of gift. It had been considered’ that 
since a. kiba required the’ transfer ot the corpus any condition attached! t 
the transfer detracting from the plenary ‘character of the gift would be void and 
the kiba would take effect as if no such’ condition was attached. On ‘this 
principle it was argued that a life-interest was in truth nothing but a gift with 
a condition limiting the duration of the énjoyment and the cbndition’ being void 
the life-interest would stand enlarged into an absolute interest in favour of the 
donee. The underlying ‘assumption in this line of thought was that the life-interest 


‘related to the corpus of the property, Nizamuddi# v. Abdul Gafur’, Abdoola v. 


Makomed*. Some support was afforded for the view that a life-interest may not 
be valid in Sunni law by some observations of the Privy Council in early cases. 
In Hemseda v. Budlun*,; the Privy Council had said that the creation of such a life- 
estate does not seem to be consistent with Muhammadan and there ought 
to be very clear proof of so unusual a transaction. Again in Abdul Ghafur v. Niza- 
muddin*, the. Privy Council referred to “life rents” as “a kind of estate which 
does not appear to be known to Muhammadan law”. The decision of the Privy 
Council in Amjad Khan v. Ashraf Khan? at any rate made it clear that a limitation 
of life-interest cannot by any such consrtuction ‘as set out supra be enlarged into an - 
absolute: estate for the donce. Whether however a life-interest created by way 
of a gift would be valid was let open. “In that case, a Sunni Mussalman had ‘by 
a deed of gift divided his property into two parts, one-third and two-thirds, gave 
to his wife Mussamat Waziran the first part with power to alienate and thé secbrid 
part without such power and provided that after the death’ of the donee; the entire 
property, gifted away by the document” should revert 'to’ tht‘ donor’s collaterals. 
On the death of the donee leaving her brother, the plaintiff, as her sole’ heir he 
clahmed all the properties on ths ground that as to one-third the gift was absolute 
and as to the two-third, the condition liiniting enjoyment would Esl and case the 
property to the donce absolutely. a et Ka deed “the Privy Council held 
that the donee took a life-mterest only. In that view there was no need for the 
Privy Council to express any opinion as to the validity in Muhammadan law of a 
limitation of a life-interest as such. The Privy Council said: “In view of thé 
construction of the deed which their Lordships have adopted, the plaintiff-appellant 
is on thé horns of a dilemma. If the interest acquired by Mussamat .Wazirari 
was of a life-estate only and if such interest can be acquired under Muhammadan 
law eo of gift, that interest came to an end on the death of Mussamat Waziran, 
and the plaintiff claiming as heir has no title to the property. On the other hand 
if, as is argued on behalf of the plaintiff under the Hanafi law such a limited jnteres; 
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as a life estate could not be transferred to Mussamat Waziran by way of gift ‘inter 
vivos, then Mussamat Waziran acquired’ no interest in the property under the 
deed of January 17, 1905; and the plaintiff claiming as her heir can have no title 
Aa a S is decision of the Privy: Council has led some of the High 
Courts to hold that.it affords countenance to the validity of life-interests, sec Bat 
Saroobai v. Hussein Somjil, Mussamat Subhanbi v. Mussamat Umraobai*. Pure Muslim 
law had alwa Peera a' distinction between the corpus (ayn) and the usufruct 
(manafi) ofa thing. former is the cream. or substance of the thing : the latter 
refers. to use merely. User is linked. up with and correlated to notions of time 
arid duration : corpus is not. . Hence the rule that where the intention was to 
transfer the corpus any limitation cutting it down would be i There is how- 
ever nothing in this doctrine to preclude a gift of the usufruct alone. It may even 
be for the lifetime of a person. A life-interest is thus nothing more than a gift 
of the usufruct for a well understood period. So looked at, it does not seem to be 
repugnant to any principles of Islamic law. Wazir Hasan, A. J. C., so regarded 
it im Amjad Khan v. Ashraf Khan?. In an early case, Nawab Umjad Ally Khan v. Mus- 
samat Mohamadee Begum‘, a certain person had transferred and endorsed Govern- 
‘ment promissory notes to the name of his son and delivered them to him stipulating 
tha latter should pay to the transferor during his lifetime the recurring income 
from the promissory notes. Apropos of such an arrangement, the Privy Council 


observed’! “ It remains to be considered whether a real transfer of ponang by 
the donor in his lifetime under the Muhammadan law, ing not the dominion 
over the corpus but siniply stipulating for arid obtaining a right to the recurring 


produce during his lifetime is an incomplete gift by the Muhammadan law. The 
text of the Hedaya seems to include very proposition and to negative it. 
The ‘thing to be returned is not identical but something different—see Hedaya, 
Tit. Gifts; Vol. III, Book XXX, p. 294. Where objection being raised that a 
participation of property in the thing given invalidates the gift, the answer is ‘ The 
donor is subjected tò a participation in a thing which is not the subject of the grant, . 
namely, the use (of the whole indivisible article) ; for the gift related to the substance 
of the article, not the use of it’. Again if the agreement for the tion of the 
interest to the father for his life be treated as a repugnant condition, repugnant 
to the whole enjoyment by the donee here, the Muhammadan law defeats not the 
grant but the condition—Hedaya, Tit. ‘Gifts, Vol. III, Book XXX, p. 307. But 
as this jie cae ava father and son is founded on a valid consideration, 
the son’s undertaking is valid and could be enforced against him in the ‘Courts 
of India as an agreement raising a trust and constituting a valid obligation to make 
a return of the proceeds during the time stipulated”, These observations of the 
Privy Council show that though the parties in the case were Shias, the decision does 
not turn on any such consideration. The reference to the Hedaya clearly negatives 
that line of distinction. Again though this is a'case ‘not of creation but of retention 
of a life interest the decisión does not’ proceed on that consideration. It is ‘tru¢ 
that the Privy Council interpreted the arrangement as an agreement’ for consi- 
deration resulting in a trust but it'was at the same time pointed out by the Board 
Hat abalang E T cee D o e eoe 
co and a gift of the usufruct. In the instant case, the matter is carried to its 
logical conclusion, by the upholding òf the validity of ‘the gift of a life-interest as 
one gran oa out of the corpus. At p. 307 the Judicial Committee points 
out: “ t Muslim law does recognise and insist‘ipob, is the distinction between’ 
the corpus: of the property itself (aya) and ‘the usufruct in the property (mangfi), 
. Over the corpus of the property the law recognises only absolute dominion, heritable, 
and unrtstricted in point of time ; and where a gift of the corpus seeks to impose’ 
a condition inconsistent with such ‘absdlute dominion the condition is rejected 
as repugnant ; but interests limited in point of time can be created in the usufruct 
of the property and the dominion over the ‘corpug takes effect subject to any such 
limited interests”. It added “ English law recognises ownership of land limited’ 
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im duration ; Muslim law admits only ownership unlimited in duration but recog- 
nises interests of limited duration in.the use of property”. Finally the Board 
observed : “ Their Lordships think that there is no difference between. the several 
schools of Muslim law in their fundamental conception of property and ownership. 
A limited interest takes effect out of the usufruct under any of the schools. Their 
Lordships feel no doubt that in dealing with a gift under Muslim: law, the first 
duty ofthe Court is to construe the gift. If it is a gift of the corpus, then any condi: 
tion which derogatés from absolute dominion over the subject of the gift will be 
rejected as repugnant ; but if upon construction the gift is held to be one of a limi- 
ted interest the gift can take effect out ofthe usufruct, leaving the ownership of the 
corpus unaffected except'to the extent to which its enjoyment is postponed for the 
duration of the limited interest”. It is a matter for gratification that a considerable 
conflict has thus been laid at rest. oe 


THE ENGLISH AND ScoTraH Jom CO-OPERATIVE WHOLESALE Soamty, LTD. 
7. COMMISSIONER OF AGRICULTURAL INCOME-TAT, Asam, (1948) 2 MLL.J. 242 
(P.C.). i i 


This case deals with the question whether a society or company—whether 
incorporated or not—which cultivates produce on its own land and sells it 
exclusively to its own members is by nature incapable of begetting profits. 
As an abstract question it is difficult to answer. The answer has to be 
sought in the actual facts. It had however been held in one Madras case 
that where the object of the society was to eliminate middle-man’s profit as 
between the society and its members and to supply its goods direct to its members, 
the society cannot make taxatle profits out of its own component elements, The 
English and Scottish Joint Co-operative Wholesale Society, Lid. v. The Commissioner of 
Incoms-tax, Madras!. Thé view rested mainly on the motive with which the society 
had been formed. It is obvicus that motive cannot be material in the context 
but that the real test is whether in fact any profits had been earned, An instructive 
case on this question is the decision of the House of Lords in New York Life Insurance 
Go. v. Styles*. In that case, a life insurance company had neither shares nor share- 
holders. All the members of the company were holders of participating policies. 
Each member was entitled to a share of the assets and liable for all losses. A cal- 
culation was made of the probable death rate among the members and the probable 
expenses and other liabilities, and premiums were claimed from the members 
commensurately to meet these liabilities. There was an annual account-taking 
and the Ca part, of the surplus of the premiums over the expenditure referable 
to the policies were returned to the policy-holders either by way of additions to the 
sums insured or in reduction of future premiums. The remainder of the surplus 
was carried forward as fund in hand to the credit of the general body of the members. 
Thus what all was contributed by the members ultimately came back to the 
members though not precisely in the proportions in which they had contributed 
them. Nor were there any dealings. with outsiders. In these circumstances it 
was held that the company did rot earn any “ profits ” and no part of the premium 
income received under the participating policies was liable to be assessed to income- 
tax under Schedule D to 16 and ty Vict c. 34. The matter was put as follows 
by Lord Watson at pages 393-394 : “The individuals insured and those associated, 
for the purpose of receiving their dividends and meeting policies when they fall 
due are identical; and I do not think that their complete identity can be des-, 
troyed, or even impaired, by -heir incorporation. The corporation is merely a 
legal entity which represents the aggregate of its members; and the members 
of the appellant company are its participating policy-holders. When a number of 
individuals agree to contribute funds for a common purpose, such as the payment, 
of annuities, or of capital sums, to some or all of them, on the occurrence of events 
certain or uncertain, and stipulate that their contributions, so far as not required 


r. (1929) 3 ITC. 585. í i a (1889) 14 A.C. 381, 
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for that purpose shall be repaid to them, I cannot conceive why they -should .be 


regarded as traders, or why.contributions:returned to them should be ded as 
‘ profits’. Lord Bramwell express¢d himself similarly. ‘He-said: “Take it that 
„half a dozen persons : ....... . associate themselves at' the beginning ‘of the year ; 


they each put into a common.purse £10, to be given to the executors of any one 
who dies, or divided, if more then one'dies, among the executors of those having 
died. In fact no one dies, and the money is returned or carried on for the-next 
year.. Is it possible to say: that this as an association: for the purpose of profit or 
that it has made any profit? But that, with less complexity’is the present case’ 


394-395). Lord Herschell was equally clear. He stated (see 409- 
410): “ Persons who agree to contribute to a common fund for mu insurance. 
certainly would not in ordinary -parlance be éd' as carrying on a trade or 


vocation for the purpose of earning ‘ profit’. t us see how the so-called profit 
arises. It is due to the premiums which the members are required to pay- being 
in excess of what is necessary to provide for the requisite payments to be made 
upon the deaths of members, and not being as-the case states they were intended . 
to be, commensurate therewith. This may result either from the contributions 
having, owing to an erroneous estimate or- over-caution, been originally fixed 
at a higher rate than was necessary, or from the death rate being lower than antici- 
pated. (Can it be properly said that under these circumstances, the association 
of mutual insurers has earned a profit? The members contribute for a common 
object to a fund which is-their: common property; -it turns out that they have 
contributed more than is ‘needed, and: therefore more than ought to ‘have: been 
contributed by them, for this obejct, antl accordingly their next contribution is’ 
reduced by an amount equal to their proportion of this excess. I am at a-loss to. 
sce how this Gar be considered as a Geode auising onvaceriine OTT KAG 
or vocation: which they are carrying on”. The’ approach of Lord Macnaghten’ 
was also similar. The noble Lord observed ' (page 412} “I do not understand’ 
how persons an See at fund‘in pursuance of a scheme for their > 
mutual benefit—having no dealings òr relations with any outside body—can! 
be said to have made a profit whem they find that they have overcharged themselves’ 
and that some portions of their contributions may: be safely refunded”. The: 
effect of Sixers case! was considered-in Thomas v. Richard & Co., Ltd.*, by Rowlatt;:J;! 
There a colliery company was a member of an Association—a' company limite 
by guarantee—the sole activity of which was the indemnity of its members against’ 
compensation in respect of fatal ‘accidents to ‘their wor The. Association 
was a‘purely mutual concern, every person or company indemnified by it being a 
member .who could’ not transfer his rights apart from the works in respect of which’ 
he was protected. Calls were made by the Association and paid by the members’ 
for insurance and nothing more. Out of these calls a- general fund was built’ 
up for meeting claims for indemnity.: The Association: also created a resetve’ 
fund, the interest on which might “be: applied in diminution ofthe calls upon the’ 
members: If a member. retired from “Association 'he -was'entitled to receive: 
in cash a proportion only of what:was called his share ofthe reserve fund. In balding. 
that the surplus of the calls received by the Association from its members an 
of the income of the investments over'the amount of its outgoings to‘meet indemni 
claims did not constitute: “ profits” . liable to income-tax; Rowlatt, -J., ‘observed : 
“ Where all that a company does is to collect money from a certain number of pegple 
—it matters not whether sê are called members'of the company or participating 
licy-holders—and apply it for the benefit of those ‘same people; -not as share- 
hades in the company, bat as the hee le who subscribed-it, then ..... there 
is no profit. If the people were to athe thing for themselves there would be no 
profit, and the fact that.they incorporate: d -legal entity to do it: for them ‘makes 
no difference... There is still no profit: This is. not‘because: the entity of the’ 
company is to be disregarded ; itis because there is no profit, the money’ being’ 
simply collected from those ple and handed back to them) not in the character 
of sharcholdere but in the “of those wlio have paid it. That, as I under- 
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stand, is the effect of the decision in Styles’ case!”, The same learned Judge pointed 
out in Liverpool Com Trade Association, Lid. v. Monks?, that “where there is a company. 
with a share capital and shareholders with a right to dividends if declared, upon the 
share capital, coupled with a dealing by the company with the persons who, 
happen to be owners of the share capital, affording benefits to those persons indivi- 
dually for which they pay money by way of subscriptions and' by way of entrance 
ria EE there is no reason at all for disregarding the fact that the com- 
pany is incorporated or for regarding otherwise than as profits the difference 
which is obtained by dealings between that corporation and the persons who 
happen to be its members.” -It follows that where there is no question of shares 
and shareholders with a right to dividend, but the contributors get back what they 
paid there is no question of ‘ profits’ made by the Association,it being only an: 
agency of convenience for collection and handing back. In sucha case it is im-’ 
material if the contributors do not get back precisely in the proportions in which 
they have contributed. .In Thomas v. Richard & Co., Lid.?, Viscount Cave said : 
“ Sooner or later, in meal or in malt, the whole of the company’s receipts must go 
back to the policy-holders as a class, though not precisely in the proportions. in 
which they have contributed to them ; and the association. does not in any true’ 
sense make'a profit out of their contributions”. From these decisions the followi 
principles emerge. Where there is an identity of the contributors of the fund fe] 
the recipients from the fund and the circumstances are such that it is impossible 
for the contributors to derive any profits from the contributions made by themselves. 
to a:fund which. could only be expended or returned to themselves, there is.no- 
question of profits being mace. The fact that the contributors incorporate a 
legal entity to do the collection and the application of the fund makes no difference. 
in the position. Likewise the fact that the return of the money to the subscribers 
is not precisely in the proportions in which they have contributed does not affect 
the result. As stated in Municipal Mutual Insurance, Limited v. Hills‘, “ the cardinal - 
. requirement js that all the conzibutors.to the common fund must be entitled.to 
participate in the surplus and that all the participators in the surplus must: be, 
contributors to the common fund ; in other words there nust be complete identity.’ 


between the contributors and the TER ”. In the instant case, a society. 


had been incorporated in England under the Industrial and Provident Societies 
Act, 1893, with an unlimited capital divided into shares of £ 5 each. It consisted’ 
of only two members. It owned an estate where it grew. manufactured. tea. | 


The entire output was in effect cold to the two members at market rates for export . 
to England. Every year the members paid by: way of advances to the society,’ 


amounts toward meeting the cost of the tea to be supplied to the members. The 
market prices of the tea supplied were to be adjusted against these payments. Out 


of the sale proceeds, the expenses of production, management and interest on the: 


loans were to be deducted. The surplus remaining was to be applied according 
to the rules which inter alia provided for the application of a portion of the profits 
in depreciation of land, (other than the: agricultural estate) buildings, live and. 
rolling stock for the appropriation of a portion of the profits for a special fund: 
for making grants, for appropriation of another percentage to a reserve fund, etc. 
The Act under which the society was registered was. one that contemplated that 
a society registered under it will be a profit making concern and.therefore required 
the society to make rules for the distribution of the profits. The advances made 
to the society were in reality, loms and not contributions for mutual insurance. 
The tea was sold at market rates which may well be rates exceeding the cost of produc- 


ing it and rendering it fit‘for sale, resulting in profits actually. Also the net amount ' 


applied for purposes of depreciation, for creating a special fund for making ts 
and for contributing to the reserve fund would be retained by the socisty itself. These 
facts are sufficient to take the case oustside the scope of the ruling in Stylas’s case} 
and show how ‘ profits’ are in fact contemplated and earned. i 





—— 
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K. K, Kunsora v. P. Maman, (1948) 2 M.L.J. 293. 


| One of the points discussed in this case was whether the provisions of the Transfer 
of Property Act could apply to the redemption ofa kanom. The precise nature 
of a kanom had been the subject of conflicting views in the past but the position 
is now fairly clear. In Moore’s Malabar Law, a kanom was defined as a usu- 
fruc mortgage of immoveable property for the term of twelve years (unless 
some other term is specified) by the conditions of which a definite share of the - 
estimated produce is reserved for the mortgagee as interest on the money advanced: 
and for payment of the government revenue and the balance is payable in the 
shape of rent to the mortgagor*, That it is not a mere lease- or-special tenure 
but is in essence a mortgage and liable to be redeemed was recognised in Ramuxni 
V. Brahma Dutta’, where it was stated: “A kanom ...' combines in it the 
i ients of both a simple and usufructuary mo It is clear from paragraph 
-34 of the Report of the Law Commissioners of 15th November, 1879, that there 
may be a combination of a simple and a usufructuary mortgage or of a usufructuary 
mortgage and of mortgage by conditional sale. In such cases the intention was 
that the mortgagor and mo should have the rights and liabilities as are 
created by the Act (Transfer of Property Act) with reference -to each of the forms 
so combined.” And it was held that a kanom was in fact a usufructuary mo 
for a period of twelve years, at the end of which it becomes redeemable as a simple 
mortgage. A kanom is really at present an anomalous mortgage within the mi 
of the Transfer of Property Act, Raman Nair v. Vasudevan ‘Nambudiripad®- Kada 
Kutii v. Mahomed‘, Kanna Kurup v. Sankara Varma Raja‘. In the last of these cases, 
it was remarked by Sadasiva Ai > Je: “T think the principles to be deduced 
from the decisions pronounced she e Transfer of Property came into force 
is that a kanom partakes of the nature of a usufructuary mortgage and a lease 
and that it is an anomalous mortgage falling under section 98 of the Transfir of 
Pro Act.” In Gopalan Nair v. Kunhin Monona‘, Benson, J., observed t 
where ihe document on the face of its recitals purports to evidence a kanom demi 
it is an anomalous mor within the meaning of section 98 of the Transfer of 
Property Act with certain well-known incidents attached to it by the customary 
law of Malabar.” | For purposes of stamp duty it has been treated as a usufructuary 
mortgage, Reference under Bik ee section 46", and for purposes of court-fec payable 
for redemption suit, it is held to fall under section 7 (ix) of the Court-Fees Act, 
Moopil Nayar v. Ammalu Amma*, Zamorin of Calicut v. Nerapana*. It is thus clear 
that though essentially a customary tenure of Malabar, it falls having regard to 
its essential incidens within the description of mortgages governed by the 
Transfer of Property Act, with the result that the provisions of the Act regarding 
redemption must necessarily apply to it. In Raghunath Singh v. Hansraj Kumar! 3 
it was stated by the Privy Council: “ The right to redeem is a right conferred 
upon the mortgagor by enactment of which he can be deprived by means. and 
in manner enacted for that purpose and strictly complied with.” It follows that 
in the case of a kanom also the right of redemption would be subject to the principle 
10 stated. ; : 
: gan 
DASAPPA v. GOPALAKRISHNA Rao, (1948) 2 M.L.J. gra. nE 
This case deals with an interesting point in the law relating to sureties. 
Under section 139, Indian Contract Act, a surety will ig aa by 
acts or omissions of the créditor specified therein which, though not having 
the legal consequence of discharging ; the sa ope debtor, impair the 
“ even remedy” of the surety against him. the case under notice: 
’ 
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a person had ged himself as-surety in a pending suit in respect of an 
sum that may ee ean An amount was subsequently decreed Ske ene 
debtor sought stay of execution of the decree which was sans on his as 
securities for the decretal amount. Some time later, the decree-holder appli 
for execution against the properties given as securities but allowed the petition 
to be, dismissed and thereafter he purchased by private treaty one of the items 
and had -satisfaction entered. The question arose whether these acts of the 
creditor di the surety. For section 139 to apply, the act of the creditor 
must be inconsistent with the rights of the surety or if it is a case of omission it 
must relate to an act which his duty to the surety required him to do. In Pogoss 
v. Ths Bank of Bengal’, it was held that the act ofa Greer tn nak a eed 
of trust for the benefit of the creditors did not impair the “ eventual remedy ” 
of the surety against the principal debtor. Under section 141 the surety is enti 

to the benetit of all the securities which the creditor had against the principal debtor 
at the time when the contract of suretyship was entered into and the parting with 
by the creditor of any security obtained by him subsequently will not discharge 
the surety. Illustration (c) to the section is clear on the matter and if the creditor 
gives up, any security obtained by him subsequent to the suretyship contract the 
surety cannot complain and will not be pen ae from his obligations. In Bhushapya 
v. Swryanarayana?, it was.no doubt held that w a surety has paid all the amount 
he was liable for, there is little doubt that on the language of section 140 he is entitled 
to demand all the securities held by the creditor at the time of payment, whether 
they had been received simultancously with the loan or advanced subsequently. 
It was, however, at the same time recognised that section 141 when it says that a 
surety is entitled to the benefit of every security which the creditor has against the 
principal debt at the time when the contract of suretyship is entered into only 
means that the surety cannot complain if before payment the creditor loses or 
parts with a security obtained by him after the contract of suretyship is entered into. 
The acts of the itor in the present case were all acts concerning securities which 
became available to him subsequent to the contract of suretyship in regard to which 
the surety can have no right of complaint under section 141, and which therefore 
could not attract the rule in section 189- It is also to be remembered that the 
additional securities had accrued to creditor not by any ent of his 
with the debtor but in #wilum. The decision under notice has the same 
view as that set out above. ; < i 


COMMISSIONER FOR INGOME-TAK, BIHAR AND ORISSA o. KAMAKHYA NARAYAN 
Sinan, (1948).2 M.L.J. 447 (P.C.). ; 


Under, son 4 (3) (viš) of the TE Act, 1922, icultural income 
P m assessment 10 income-tax. Section 2 (1) defines “ agricultural 
=, as “ (a) any rent or revenue.derived from which is me 
cultural purposes and is cither assessed to land revenue in British India or subject 
to a focal rate assessed and collscted by the officers of the Crown as such.” e 
question that came up for elucidation in the instant case was whether interest 
paid on arrears of rent owing by a tenant of agri tural land to his landlord by 
irtue of statutory prescription could be ed as agricultural income exempt 
from assessment to income-tax, as rent or revenue derived from land. The Oxford 
Dictionary defines ‘“‘reht” as ‘‘the return or payment made by atenant to the 
owner or landlord at certain specified or customary times, for the use of lands 
orh ” and ‘revenue -as “the return, yield, or profit of any lands, proper 
or other important source of'income”. If the sequence of causes is 
‘interest on arrear of rent is ultimately attributable to the tenancy and therefore 
would be rent or revenue derived from land, but if on the other hand it is the 
immediate origin of the liability that alone is relevant, the interest being payable 
in vi of statutory prescription will be a sort of damage or compensation ‘only. 
sh. a aaa aaa aaa a agan amanea gan 
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In In re Manager, Radhika Mohan Roy Ward’s Estats’, it was Held that interest payable 
on arrears of rent under section 67 of the Bengal Tenancy Act will not amount, 
to “ agricultural income ” as defined in the Act, following the view taken'in Sheikh 
Exsuf v. Jatindranath Roy? and Koylash Chandra Deo v. Tarak Nath Mondal”. Derby- 
shire, C.J., observed: “ ‘Revenue’ would include in India any non-periodic 
payment to the landlord in respect of the use of his lands such as selami. “Rent 
1s always associated with land. Interest on the other hand is associated with 
money ; ‘it is a payment for the use. of money. In this case the rent was pees 
to the landlord by the tenant by virtue of a contract of tenancy of land. The 
cause of action in respect of rent arises out of contract. On the other hand the 
interest that is payable in respect of arrears arises out of a statutory provision of 
law which imposes a penalty’ upon the tenant for giaa ent of his rent. 
Although both rent and interest on arrears of rent are paya by thie tetiant to the , 
landlord, they are payable for different réasons. Rent is payable for the use of 
land under a contract.* Interest is payable for the ise of money withheld by the 
tenant. and it is payable not by reason of a contract but by reason of a statutory. 
ision. In my opinion the interest cannot be said to be ‘rent’ nor can it be 
said to be a return, yield or profit of the land such as would make it.‘ revenue 
within the meaning of section 2 (1) (a), Income-tax Act.” In Pethaperumal Chettiar 
`v. Commissioner of Income-tax, Madras‘, interest on arrears of rent payable by virtue 
of section 61 of the Madras Estates Land Act was held not to be agricultural income 
exempt from assessment under the Income-tax Act. Leach, C.J., remarked : 
“ Such interest is not rent. It is an additional sum payable to the landholder 
as compensation for the delay in the payment of the rent. Nor can it be classified as 
revenue derived from the land. Its source is the tenant’s default in the performance 
of his contract.” These views were followed in one case in Patna, Ram Ram Vijay 
Prasad Singh v. Province of Bihar®, but a different conclusion has been reached in 
other decisions, see Ramachandra’ Deo v. Commissioner of Income-tax, Bihar and Orissa*, 
and Maharajadhiraja Kumari Srimatki Lakshmi Daiji v. Commissioner of Incomectax'. 
The Allahabad High Court takes the same view as that found in the last. two Patna 
decisions, Sarju Bat v. Commissioner of Incoms-tax*. The conflicting points of view 
were neatly expressed by Braund, J., in the following passage: ‘‘ The argument 
on the one hand is that interest payable (whether by statute or not) on arrears 
of rent which have already become a debt due is not referable in any way to the 
icultural relationship of landlord and tenant, but is attributable solely to their 
aradi as creditor and débtor. It is said that interest is in its nature merely 
that commercial compensation which either the accepted practice of business or m 
some cases the Legislature has adopted to see that a creditor does not suffer'from the 
default of his debtor. That, it is said, has nothing whatever to do with the relation- 
ship of landlord and tgnant and, therefore, is not in any way derived from 'the 
agricultural land which is the subject-matter of the tenancy. That is one way of 
putting it. The other way of putting it is that interest on arrears of rent is som 
which in this case has been introduced by the United Provinces Tenancy Act as a 
condition of the relationship between landlord and tenant. Arguing kem that, 
it is said that, whether or not such interest can be strictly classified as rent, it certainly 
can be classified as coming within the larger expression “ revenue ” which-forms 
part of the definition of agricultural income. .It will be remembered that the 
definition speaks of “any rent-or revenue derived from land.’ Those who. put it 
‘in this way say that such interest, when received, hes its origin in the tenancy, 
because if there had been no tenancy, there would have been no arrears of rent and 
if thereghad been no arrears of rent, there would ‘have been no statutory interest. 
Following this sequence of causes, they say that it is obvious that interest in cir- 
cumstances such as these must be classiied as revenue derived from land.” In the 
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case under review, the Privy Council points out that interest payable by statute 
on rent in arrear not being a payment in money or kind by one person to another 
in respect of the grant of a right to use land is not rent though it is received in 
pal aa it. To that extent the Allahabad view is rejected. According to the 
Jud Committee equally clearly, interest on rent is revenue but not revenue 
derived from land, for in the geneological tree of the interest land appears in the 
second degree only, the immediate and effective source being the rent which has 
suffered the accident of non-payment. In other words, according to the Privy 
Council, there is no commercial connection between the interest and the rented 
land, and an effective source—not land—has become apparent. 


MUTEUSWANI TEEVAR v. Camamnana Trevan, (1948) 2 M.LJ. 468 (P.C.). 


Simple points, albeit frequen ing, were decided in this case. In the 
first Ta the decision'holds Fete dae ae concfudes the period within 
which Sudras may be adopted. It is bootless to inquire at present how the matter 
stands under the Sastras for the position seems to have become crystallised except 
for an occasional feeble chall . The earliest opinion available in Madras is 
the case No. 18 of 18141, in which the Pundit’s answer runs as follows : ““ Sudras 
may be adopted till the 16th year. But as it is a rule that a married boy cannot 
be adopted it must be understood that an unmarried boy may be adopted till he 
has attained the’ age of 16. These are the rules for the Sudra caste. Thus it is 
declared in the Dutta Mimamsa, Dutta Chandrika and other Sastras.” In V; a 
‘v. Vijapathammal*, it was observed: “It (adoption of a married man) would 
certainly be invalid under the Dattaka Chandrika which declares that marriage 
concludes the period within which a Sudra may be adopted.” The same view 
had been taken by the Sadr Court earlier, Venkatachala Reddyar v. Moodoo Venkatachala 
Reddyar*. In fact there is a strong series of decisions that way in all Provinces 
except Bombay, Pichaypan v. Subbayyan*, Fanakiram Pillai v. Venkiah Chettp®, Papamma 
_ V. Appa Rao*, Lingaypa v. Chegalammal’, Somasekhara v. Mahadsa*, Ganga Sahai v. 

Lekhraj Singh? and Fhunka v. Nathu!®. The other point decided by the Privy Council 

in the case under notice is that under Hindu Law “ the only persons who can give 
a son in adoption are the father and mother, and in the lifetime of the father the 
mother cannot act without his permission”. The Privy Council treats the rule 
as “ well settled ”. The basic text of Vasishtha precludes giving as well as receiving 
a‘son in Opec by a woman without the consent of the husband. It is familiar 
knowledge that in regard to the receipt of a son in adoption Vasistha’s text has 
been the T of different interpretation in the several Provinces of India. Though 
by parity of reasoning the giving of a son in adoption should stand conditioned 
by the same limitations as in a case of receiving one, theregis agreement that after 
the death of the husband the widow has full independent discretion in the matter 
and can act of her own volition. It is equally clear that if the husband is alive 
she should take his consent. The Privy Dani observation would suggest that 
even in a case where the father of the boy though physically alive is not ina poen 
to accord his consent the wife will not be competent to give the boy in adoption. 
Whether such a result was intended or could be attributed is very doubtful. The 
Dattaka Chandrika states!!: “But by a woman the gift may be made with her 
husband’s sanction if he be alive ; or even without it if he be dead, have emigrated 
or entered a religious order”. The text thus provides for a gift of a boy in adop- 
tion by the mother independently of the consent of the father where he has migrated 
or entered a religious order. The same principle might operate in a case where 
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for instance the father has become a lunatic or is bereft of understanding. Turning 
to the decisions, it is ised firstly, that ts alone can give in adoption, 
Dhanraj v. Sonibai?, secondly that after the father’s death the mother can give, 
Narapanaswami y. Kuppuswami*, Jogesh Chandra v. Nritya Kalis, Raja Makuad v. 
v. Sn Jagannath‘, that she cannot so give while he is alive and capable of consenting, 
Ibid., and that she can give a son in adoption where the father’s consent cannot 
be obtained as where he has joined a religous’ order or has become a lunadc, 
Shio Prasad v. Natwar Lali. If the Privy Council observation in the instant deci- 
sion is‘literally taken, then the position recognised in Shiv Prasad’s case’ would 
be untenable. It is desirable that the matter is finally settled. 


KRISANAN Nam v. VALLIAMMAL, (1949) 1 M.L.J. 74- 

An extremely interesting question fell to be considered in this case, namely, 
what is the test to be applied in determining whether a premises is residential 
or non-residential. The term ‘residence’ is used in several*senses, as distinguished 
for instance from domicile, or place of business or place of one’s duties. Literally 
the term means to remain sitting. In] parlance it is recognised that the word 
‘residence ’ is altogether ambiguous and may receive a different meaning accord- 
ing to the position in which it is found, Re Bowis: Ex parte Breull*. Where there 
is nothing to show that it is used in a more extensive sense it denotes the place 
where an individual eats, drinks and sleeps or where his family or his servants 
eat, drink and ‘sleep, R. v. North Curry’. It is stated that a man’s residence 
is where he habitually sleeps, Oldham’. ‘Two elements would seem: to be required 
ifa place is to be regarded as residential : (4) user for eating and sleeping, (ii) user 
of it habitually. As observed in the present case “a lawyer may use a 
room of his house for giving legal advise to his clients ; a barber may use a room 
of his house for shaving his clients ; an astrol may use a room of his house for 

iving predictions ; but such use of a room AN mewer make a house itself one used 
ie non-residential purposes. Likewise it would be difficult to regard a premises 
as used for residential p where it is used only to provide an address and the 
tenant pays an ecan anai al merely. In the case under review, it was found 
that a portion of the premises was undoubtedly used for making when 
people were not sleeping there and was used for sleeping purposes w en appalams - 
were not made. Having regard to the fact that only a small part of the premiscs 
was used for business purposes and the remaining portion was habitually used for 
purposes ai and sleeping it is difficult to-resist the conclusion that the premises 
were really residential and were so used. i 


© DETS or Prraaruram v. Provwa or Mapras, (1949) 1 M.LJ. 128 
.C.). | ; l 

. The importance of the case lies in the fact that it lays down definitely that 
the riverain law in Madras is the same as that of Bengal and that in regard to its 
incidents the English Common Law rules have no application but that the analogy 
of the law of those American States which have deviated from the pattern of Common 
Law would be nearer the mark. In Dawood Hashim Esoof v. Tuck Shein®, in delivering 
the judgment of the Board, Sir George Lowndes observed: “‘In India it has 
long been recognised that the beds or channels of tidal navigabls rivers are the 
property of the Government in ight of the Crown”. Reliance was placed on 
the decisions in Dos d Sesbkristo v. India Co.1°, Gureeb Hussein v. Lamb 11, Lopez v. 
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Muddun Mohan Thakoor!, Nogendsr Chundsr Ghose v. Mahomed Esof*, Baban Mapacha v. 
Nagu Shravucha*, Raja Srinath Roy v. Dinabandhu Sent. Similarly in Secretary of State for 
India v. Subbarayudu®, Viscount Dunedin remarked : “The result is that in this case 
the river only belongs to the Government if the river is both tidal and navigable”? 
(italics ours). Apropos of these remarks Lord Normand observes in the decision 
under notice as follows: “No inference adverse to the ndent’s case can, 
therefore, be drawn from the judgments themselves'or from th: us of the expres- 
sion, ‘tidal and navigable’ in relation to the Crown’s proprietary rights in the 
alosus”’: His Lordship finally holds that the bed of a navigable river in any 
part of India, whether tidal or not, is vested in the Government unless it has been 
granted to private individuals. This suggests a certain amount of looseness about 
the remarks in the earlier decisions. In Sri Balusu Ramalakshmamma v. Collactor 
of Godavari District*, Lord Hobhouse expressed grave doubts whether the presump- 
tion applicable to small English rivers could apply to the great Indian rivers like 
the Godavari. With reference to the river Ganges, in Raja Srinath Roy v. Dinabandu 
Sent, Lord Sumner examined the question elaborately and stated: “The question 
how far a rule established in this country can be usefully applied in another, 
whose circumstances, ‘historical, geographical and social, are widely different is 
well illustrated by the case of navigability as understood in the law of the different 
States of the United States of America. ........... The Courts of the 


approximated in size and type to the rivers of this country, the English Common 
Law rule was followed that tidality decided the point at which the ownership of 
the bed and the right to fish should be public on the one and private on the other. 
Other States though possibly for other reasons since they possessed rivers very 
different in character from those of England, namely, Virginia, Ohio, Illinois 
and Indiana followed the same rule. But in Pennsylvania, North Carolina, Lowa, 
Missouri, Tennessee, and Alabama this rule was discarded, and the test adopted 
was navigability in fact, the Courts thus approximating to the practice of western 
‘Europe (see Kent’s Commentaries, iii, 525). The reasoning has beer put pointedly 
in Pennsylvania. Chief Justice Tilghman says in 1810 in Carson v. Blazer’, ‘the 
Gomtmon Law principle concerning rivers’ (viz., that rivers, where the tide does 
not ¢bb and flow, belong to owners of adjoining lands on either side), ‘even if 
extended to America, would not apply to such a river as the Susquehanna, which 
‘is a mile wide and runs several hundred miles through a rich country, and which 
is navigable and is actually navigated by large boats. If such a river had existed 
in England, no such law would ever have been applied to it.’ (See too Shrunk 
v. Schupkill Navigation Co.®). Thirty years later in Zimmerman v. Union Canal Co.*, 
‘President Porter observes, ‘the rules of the Common Law of England in regard 
to the rivers and the rights of the riparian owners do not extend to this Common- 
wealth, for the plain reason that rules applicable to such streams as they have in 
England above the flow of tide, scarcely one of which approximates to the size 
of the Swatara, would be inapplicable to such streams as the Susquehanna, the 
Allegheny, the Monongahela, and sundry other rivers of Damascus’. A similar 
deviation equally grounded in gdod ‘sense from the strict pattern of the English 
law of waters lies at. the bottom of the current of Indian cases previously referred 
to, and forms its justification. In proposing to apply the juristic rules of a distant 
time or country to the. conditions of a particular place at the present day regard 
must be had to the physical, social and historical conditions to which that rule 
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is-to ‘be adapted ”. It may'in passing be noted that this-is one of the- decisions 
relied on Dawood: Hashim Esoof’s case. : The doubt expressed in Sri’ Balusw’s case? 
regarding the applicability:of the English Common Law rules to Indian ‘rivers hus 
now p to a definite rejection of such applicability. And in - Farakdas 
v. The Secretary of State for India”, it was finally laid down by 
Sir Shadi Lal that “‘ itis beyond question that the bed of a public navigable river `. 4. 
ayaa es is presumed to be'the property of Government, and not that of a private 
person”. This position had been definitely indicated earlier by Lord Buckhiaster 
in Haradas Acharjiya Chowdhury v. Secretary of Stats for Indiat, where- with réferente 
to the river Ganges he had stated: “The river es in its course through the 
district of Dacca rests so uneasily in its bed that its boundaries can never at an 
moment be defined with the certainty that their limitation will be long o 
Frequently, the river leaves its course, flows over large tracts of land, leaving other 
areas bare, and then again its waters. recede, giving back. the ‘lands submerged 
fa wiele or in part to use and culyivation ’*. . . . The general law that is appli- 
‘cable is free from doubt. The bed of w public aran ipen river is the porai 
of the Government tho the banks may be the subject of private ownership ” 
These three decisio rt Balusu’s case, Srinath Roy's case and Haradas ‘Acharfiya 
*s case*,»—between them have: ‘made it clear that tidality isnot -drid navi- 
gability alonei is relevant for deciding ownership of the bed ofa river in India. -': 


Kinin’ ‘Rava Kopal v. ' SANKAYYA SETTY, (1949) 1 M.L.J. 196. ae 
-This decision deals with a` ‘matter which seems to be res integra. ‘It 
holds that the procedure ` prescribed by section 83 of the Transfer of Property 
“Agtis | not limited to mortgages properly. so called and can þe extended. to 
charges securing a recurring liability. The distinction between a _ charge 
‘and | “a mortgage is clear cut. ‘Tn, a` charge there is no transfer ; :0f,, an 
jaterést in the property. but ‘the ` gteation of a right of payment “put of 
specified property, Gobinda sa v. Dwarka Nath®. A mortgage is a jus in 
rem whereas a charge is a jus ad rem, Bapurao v. Narayan’. A mortgage is for a fixe 
term and redeemable, while a charge may create a liability in perpetuity not capable 
.of redemption, Matlib Hasan v. Mt. ‘Kalawati*. Notwithstanding these differences, 
ee 100 of the Transfer of Pro a esos Act prescribes that the provisions of the aa 
appl to a simple mortgage so far as may be” apply to a charge. 
words ““ so far as may be” Sani Orla sale eG Pn ieee ae 
In view however of the distinctions between a mortgage and a charge, it has been 
held that the rules applicable to simple ia should only be applied with 
t caution, to charges, Bapurao v. Narayan’ nder section 5 of the: Malabar 
e a for Tenants Improvements Act (L of 1900) every tenant shall on 
ejectment be entitled to compensation for improvements which have been made 


by him and every tenant to whom compensation is so due shall notwithstanding : 


the ‘determination of the tenancy, or the ; payment or tender of the mo money 
(if any) be entitled to remain in possession until ejectment in execution ofa decree 
or order of Court, On a question, arising whether the landlord can deposit’ kh 
value of the, improvements in Court; it was observed by Coutts-Trotter, Jas Kakak; 
Chami v. Anu Pattar? : “ I confess to a good deal of difficulty in 

landlord was entitled to take the procedure of paying into Court ”. E prent 
case, the learned Judge observed : ‘Section 100 of the Transfer of B Property oe 
provides that the provision Teleng to sinple mortgages may be availed of as 
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as may be by persons entitled to a charge or bound by it. Section 83 is one of the 
provisions which might be properly resorted to in the case of a charge like the 
present ones: payment of a definite sum of money. No authority has been 
cited .. . . and I hold that the language of section 100 of the Transfer of Property 
Act permits the procedure prescribed in section 83 of the Transfer of Property Act 
to be availed of by the person liable to pay the money charged n the land.” 
It may br that the amount being definite and a charge and not merely a lien having 
been created in respect of it there is no room for any doubt as in Chamt’s case! regard- 
ing the propriety of the deposit in Court. 


| 


MURUGA GOUNDAN, Jn re, (1949) 1 M.L.J. 228. 


In this case it is pointed out that it would be very unsafe to convict 
a person on the evidence of persons who gave contradictory versions in the 
Committing Magistrate’s Court and the Sessions Court unless there is 
other reliable corroborative evidence. In Bhuboni Sahu v. Ths King?, it was 
ruled by the Privy Council that whilst it would not be illegal to act upon 


the uncorroborated evidence of an accomplice it is a rule of prudence so . 


universally followed as to jamount almost to a rule of law that it id unsafe 
to act upoh the evidence of an accomplice unless it is corroborated in 
material ects so as to implicate the accused, and further that the evidence of 
one accomplice cannot be used to corroborate the evidence of another accomplice. 
In Rajagopal, In re*, it is no doubt true that it was held that a retracted confession 
of a co-accused was receivable as corroboration of the evidence of an approver 
provided the reasons for the retraction are palpably false, but even in such a case 
according to the Privy Council ruling in Bhubont Sahw’s case, the Court should be 
slow to depart from the rule of prudence, based on long experience, which requires 
some independent evidence implicating the parti accused. In, Tumahole 
Bereng v. The King‘, the Privy Council took the view that the evidence of one accom- 
plice is not corroborative of the evidence of another. These decisions taken together 
render it fairly clear that the confession of a co-accused affords no better or more 
reliable evidence than that of an accomplice, that both are tainted evidence 
“and hence some external reliable corroborative testimony would be needed. This 
is also the view expressed in Padmaraja Shetty, In rel. In the result, whether it is the 
testimony of an accomplice or the confession of a co-accused it is not safe to make 
it the foundation of a conviction or even to regard it as corroborative of the evidence 
of another accomplice. The present case deals with a different situation, a 
case where the only witnesses have given totally different versions in the different 
Courts. In such a case as well, it has been regarded as a rule of practice 
that unless evidence aliunde of a credible character is available it would be unsafe 
to convict’ the accused. Thus in Hamam Singh v. Emperor‘, it was remarked : “ We 
' do not feel, therefore, that on the evidence of this character where every one of the 
witnesses has been demonstrated at the trial to have contradicted the statement 
that he made before the committing magistrate it would be safe to convict ”. The 
decision under review accepts the position so set out. | 
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NaTHANIEL; In RE., (1949) 1 M.L.J. 258 (F.B.) . -- -> 
This case deals with a matter of constitutional importance. Under section 25 
of the Letters Patent, there was no right of appeal to the High Court from any sentence 
passed in any criminal trial by a court of original cri inal jurisdiction constituted by 
one or more Judges of the High Court. Section 449, Criminal Procedure Code, 
likewise did not provide for any right of appeal t for certain cases 
ified therein. By Act 26 of 1943, section 411-A was inserted into 
Criminal Procedure Code providing for appeals against convictions and 
acquittals on trials held by a High Court in the ‘exercise of its ordinary, origins 
criminal jurisdiction. It was argued in the~ case under notice that this legis- 
lation was ulira vires of the Central islature as the'subject-matter fell within the 
scope of entries 1 and 2 of List II in schedule VII to the Government of India’ Act, 
1935. The question was whether it was so or whether the matter stood covered 
by entries 2 and 15 in List IIT, the Concurrent List. Entry 1 in List IT includes 
inter alia “ the administration of justice : constitution and organisation of all Courts 
except the Federal Court,” and entry 2 refers to “ jurisdiction and powers of all 
Cora ee ee eee 
Two remarks fall to be made. The latter entry by itself is not very suggestive, 
inasmuch as the same language, more or less, occurs in all the three tive 
Lists. Gf., entry 53 in List I; and entries 1, 14 etc., in List III. Presumably, the 
intention was to invest the appropriate Legislature with the power to give or deprive 
the Court of any jurisdiction or power while legislating on any of the matters in 
the particular List. In regard to entry 1 in List II, whether the words “ adminis- 
tration of justice’? would take in the subject of appeals is debatable. An obser- 
vation in British Coal Corporation v. Ths. King! seems to favour an affirmative answer. 
It is there stated : “ A most essential of the administration of justice consists 
of the system of appeals. It is not doubted that with the single tion of 
what is called the gative appeal. ..... matters of appeal fom Canadian 
Courts are within legislative control of Canada, that is, oft Dominion or the 
Provinces as the case may be ”.--A different answer would seem to How from 
an observation of the Privy Council in Aitornsy-Gensral for Ontario v. Attorney-General 
for Canada*, where it is said : “Nor as it appears to them, is it necessary to deter- 
mine whether the words of head ee aa anana ion of justice 
in the province’ would if they were disem of any context be apt to embrace 
legislation in to appeals to His Majesty in Council. There appear to be 
cogent reasons oe ae Tawa they would not”. It is thus clear that neither 
entry 1 nor entry 2 of List II could be said to secure clearly to the Province exclusive 
right to legislate on the right to appeal from decisions of the High Court in the 
exercise of its ordinary original criminal jurisdiction. It then remains to consider 
whether the subject-matter falls within entries 2 and 15 in List IH, in which case 
the Central Legislature would be com t to Ha vate legislation. 
Entry 2 runs as follows: ‘ Criminal ae ludag matters included 
Or eT ag sees Ge cee pe ga Whether 
a ri t of appeal really appertains to the sp dure is a vexata questio. 
tt as pacen ree erage RH governs the process of 
litigation as distinguished from the purposes and subject matter of litigation’. In 
igh of appeal Formis pare of praean. Thus in Venugopala Reddiar v. 

Krishna Radio’ aradachariar, J., remarked: “In one sense, a right of 
appeal may be spoken of as a matter of ad akan E olleogerre 
in Codes ing to ure ”.. From the point of view however of its practical 
T ight of appeal is substantially a matter of substantive law. Thus in 
jal Sugar 2 Company Limited v. TANGI. a right of appeal was held not to 

be a matter of ‘ > but of ‘substantive law’, see also Narayanaswami 
Naidu v. Inspector of Police, Mayavaram®, In Attorney-General v. Herman James Sillem", 
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Lord Westbury, L.C. remarked : “ An appeal is the right of entering a superior 
court and jawoh ius its aid and interposition to redress the error of the court below. 
It seems absurd to denominate this paramount right part of the practice of the 
inferior tribunal”. The question is in what sense—theoretical or with reference 
to its practical operation—the word Criminal Procedure is employed in the context 
of entry 2 in List III. The learned Chief Justice in the instant case has remarked : 
“ I think it is reasonable to presume that the framers of the Constitution Act intended 
to convey by the words ‘ criminal procedure’ all that was being commonly treated 
as pf ziminal procedure in the legislative enactments of the Indian islatures 
ore the date of Constitution Act”. This is open to the criticism that prior 
to the Act of 1935 the term would not have been employed as a term of art or as 
one having any well known connotation, inasmuch as there was no question prior 
to that date of any conflict of powers between the centre and the provinces in the 
matter of legislation or of any central legislation invading the provincial field. 
The trends indicated by the English decisions cited supra would seem to be i 
ing a right of appeal as a matter of procedure merely. ‘Be that as it may, 
it seems to be a sound argument that the subject-matter of the impugned legislation 
falls within the words “all matters included in the Code of Criminal Procedure 
at the date of the passing of this Act” in entry 2 in List III. ‘Matter’ is the 
subject or thing treated of, a thing of consequence. Surely a right of a is 
‘matter’ in this sense and it is indi table that it was adana in the OA 
Procedure Code at the time of the enactment of the Government of India Act 
of 1935. It is true that in Siewert v. Brojendra Kishore+, it was observed that the 
words “ Civil Procedure. ...... including all matters included in the Code 
of Civil Procedure” would not include eneryihi relating to the jurisdiction and 
powers of courts, in view of entry 2 in List II. This is really because of the prin- 
ciple that when there is an entry in eral terms which may include a matter 
in relation to which there is a parti entry, the general entry should be read 
as excluding the particular one. The term ‘ civil procedure’ in the Concurrent 
List could not thus affect the powers of the province to legislate as to ‘ jurisdiction 
and powers of courts’. For the same reason, in the present case, the particular 
entry in the Concurrent List “ all matters included in the Code of Criminal Pro- 
cedure at the date of the passing of this Act” could not be affected by entry 2 in 
List 11 giving the province the power to legislate in regard to the jurisdiction and 
powers of courts, even assuming that the latter expression would carry within its 
yurview provision for appeals in criminal matters. It is fairly clear that appeals 
fern convictions or acquittals in the exercise of the ordi origi criminal 


jurisdiction of the High Court were “ matters included in the Code of Criminal 
een at the time of the ing of the Government of India Act, 1935 and 
Central islature was therehue filly competent to enact the ad Act 
by virtue of entry 2 in List OI. f i 

SEETHIAH v. VENKATASUBBIAH, (1949) 1 M.L.J. 269. - 

That the ‘just and equitable’ clause in section 162 (vi) of the Indian Com- 
panies Act would not apply to cases where the only difficul is the existence of a 
difference of view in the directorate of a company and that in the absence of-mis: 
appropriation or malversation of funds by the management a company should 
not be wound up, merely because of factions among the directors, nine or ten bei 
on one side and three being always arrayed on other side, were points whi 
inter alia were decided in this case. The evidence had shown two things : (i) that 
during the concerned: period despite the actions of a minority the comp&ny had 
been earning profits, and (ii) that it had accumulated something like a -will. 
The scope of the ‘just and equitable’ clause as well as the extent to which the 
existence of factions among the directors of a company would afford ground ‘for a 
compulsory winding up as ‘just and itable’ have come up for examination 
frequently. It was in Ex parts Spackman*, that Lord Cottenham, L.C., observed: 
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“ This clause (sub-section 8 of section 5 of the Joint Stock Companies Winding 
Up Act, 1848) was no doubt thus worded in order to include all cases not before 
mentioned ; but of course it cannot mean that it should be interpreted o 
than in reference to matters ejusdem generis as those in the previous classes”. Later 
decisions held that the words ‘just and equitable’ in section 129, sub-section. (vi) 
of the Companies Consolidation Act would include cases of deadlock and cases 
where the substratum of the company is gone though these are not grounds ejusdem 
generis with the other grounds ‘mentioned ih section 129, In re Sailing Ship Kentmare, 
Co., In re Fromms Extract Co.*, In re Furriers Alliance, Limited’. That the words 
‘just and equitable’ should not be subjected to ejusdem generis construction was 
recognised in In re Bleriot Manufacturing Aircraft Co.4, where Neville, J., observed : 
“ The words “just and equitable’ are words of the widest significance and do not 
limit the jurisdiction of the Court to any case. It is a question of fact and each 
case must depend on its own circumstances.”. In Baird v. Lees®, it was i 
that the possession of overwhelming kian power by one of the members as a result 
of which, in to the extrication by the members of their rights as shareholders, 
the ordinary facilities which compliance with the Companies Act would provide 
them with are not available would justify a compulsory winding up as being “just 
and equitable’. Lord Clyde, the Lord ident of the Court of Session, observed : 
“I have no intention of attempting a definition of the circumstances which amount 
to a just and equitable cause. But I think I may say this. A shareholder puts 
his money into a company on certain conditions. The first of them is that the 
business in which he invests shall be limited to certain definite objects. The second 
as ia Lala De cat on by oran pirang lega EO T And 
the third is that the business be conducted in accordance with certain principles 
of commercial administration defined in the statute which provide some guarantee 
of. commercial probity and efficiency. If shareholders find that these conditions 
or some of them are deliberately and consistently violated and set aside by the 
action of a member and official of the company who wields an overwhelming voting 
pe and if the result of that is that, for the extrication of their rights as share- 
olders they are depri of the ordinary facilities which compliance with the 
Companies Act would provide them with, then there does arise, in my opinion, 
a situation in which it may be just and equitable for the Court to wind up the 
company”. In Loch v. John Blackwood, Limited‘, it was held that the words q 
and equitable’ were not to be construed ejusdem generis and courses of conduct 
on the of the directorate which substantially impair the rights and protections 
to which shareholders are entitled both under statute and contract would justify 
a compulsory winding up. The case arose under section 127 of the Companies 
Act, 1910 of Barbados which provided for compulsory winding up, inter alia, if the 
court was of opinion that it is “just and equitable’ that the company should be 
wound up. In that case one John Blackwood had established -an engineering 
business which he carried on till his death in 1904. Under the provisions of his 
will, the estate was to be divided in a certain way and authority was given to the 
trustees to convert his business into a company with powers to the trustees to act . 
as directors and to Mr. Maclaren one ai ng legate to have the supreme control 
and management of matters connected with the business. A company was accord- 
ingly formed in 1905 but it was practically a domestic family concern. An appli- 
cation for the winding up of the company was presented later on, alleging that the 
statutory conditions as to the general oe were not observed, that balance 
sheets, etc., had not been submitted in terms of the articles of the company and that 
the conditions under the statute and articles as to audit had not been complied 
with. The allegations were found to be true and it was also found that there was 
force in the complaint that having regard to the preponderance as to voting enjoyed 
by Maglaren it was impossible to obtain any relief by calling for a general meeting. 
Winding up was ordered. Lord Shaw said: “ In their opinion, however, elements 
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of that character in the history of the company, ther with the fact that a calling 
of a meeting of shareholders would lead admi y to failure and be unavailable 
as a remedy cannot be excluded from the point of view of the court in’a consider- 
ation of the justice and equity of pronouncing an order for winding up.... It 
is undoubtedly true that at the foundation of applications for winding up on the 
just and equitable rule there must lie ae lack of confidence in the conduct 
and management of the company’s irs. But this lack of confidence must be 
unded on conduct of the directors, not in regard to their private life or affairs, 

ut in regard to the company’s business. Further more the lack of confidence must 
spring not from dissatisfaction et being outvoted on the business affairs or on what 
is ed the domestic policy o? the company”. In Ysnidje Tobacco Company, Lid., 
In rel, an earlier case, the Court of Appeal had to consider a case of two 
traders W and R who had traded separately as tobacconists and had agreed in 
1914 to amalgamate their business and form a po limited company of 
which they alone were to be the shareholders and directors having equal voting 
powers with provision for reference to arbitration in case of difference or 
dispute between them. The company was formed and business was successfully 
carried on till 1915 June. Thereafter differences arose between the directors. 
One of the disputes was referred to arbitration. R declined to give effect to 
the award. He also brought an action against W for fraudulent misrepresenta- 
tion and the parties grew so hostile towards each other that neither of them 
would speak to the other. In spite of these the company continued to transact 
business and made large profits. In this state of affairs, W applied for a 
compulsory winding up. App-ying the analogy of partnership winding up was 
ordered. “Jn Ripon Press Sugar Mill Co., Lid., Bellary v. Gopal Chetty?, Lord 
Blanesburgh in delivering the judgment of the Privy Council, held that the fact 
that the managing director had the preponderating voice in the company by 
reason of his owning or controling a large number of shares or that the dividends 
were not paid regularly was of itself no reason for winding up the company. The 
foregoing cases suggest that the words ‘just and equitable’ are not to be narrowly 
construed but should be given the widest significance, that mere difference of 
opinion among the directors even if persistent would not per se be a ground for 
winding up but would afford ground if they resulted in the protection available 
to the share-holders at law being jeopardised, and that where there is a deadlock 
in management or the substratum of the company is gone it would be a case for 
winding up and the fact that the business might have been making profits is not 
relevant to the issue. Even apart from misappropriation or malversation of funds 
pee a compulsory winding up would thus be justified in the circumstances 


MANIKYA Rao v. ADENNA, (1949) 1 M.L.J. 291. 

This decision does not break any new ground. Still it deals with a poini on 
which there is apt to be a certain amount of confusion. It holds that a suit by a 
` surviving trustee after the death of his co-trustees against a tenant of trust property 
for recovery of rent would be competent, without impleading the legal represen- 
tatives of the deceased trustees. Section 48, Trusts Act, provides that co-trustees 
cannot act singly. Obviously this rule applies only while all of them are alive 
and are willing to act. Section 44 enacts that where authority to deal with trust 
property is given to several trustees and one of them disclaims or dies the autho- 
rity may be exercised by the cantinuing trustees. The principle of survivorship 
operates, Butler v. Bray?, Lans v. Ds t. Section 76 lays down that on the 
death of one of several co-trustees the trust survives and the trust property passes 
to the others unless the instrument of trust expressly declares otherwise. Adverting 
to the position of co-trustees, in Vedakannu Nadar v. Ranganatha Mudaliar™® it was 
observed: “The general principle of law is that the office of a trustee, 
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irrespective of the number of trustees is a joint one and co-trustees form as it 
were, one trustee and must therefore execute ‘the duties of their office jointly. 
It has been held in a number of cases that no suit in regard to trust properties 
would be maintainable‘ by one or some of the trustées only, if the remaining 
trustees are not before the Court either as plaintiffs or as defendants”. . In 
Shanmugha Moopanar v. Subbaraya Moopanar1, it was stated. “ Co-trustees stand 
upon a higher footing even than joint owners and joint contractors as regar ds, 
indivisibility of interest. All form as it were one collective trustee and they must . 
exercise the Seas of their office in their-joint capacity and they cannot act 
separately. their interests are joint and indivisible ...... it is not competent 
to some of the trustees or even the majority, to institute a suit without mutual 
consultation and after the majority have signified their will.” These observations 
“do not touch a case where any of the trustees is dead. In Krishna Bhatia v. 
Udayavar Srinivasan*, it was pointed out that on the death of one of the trustees 
pendentis lite the other three could continue the suit. ' In Raghavachariar v. Chakrapani 
Neaidu?, it was held that where one of two trustees had died, the other trustee 
would be competent to file suits inst the debtors of the estate. The instant 
decision aligns itself with these authorities and holds that the impleading of the 
legal representatives of the deceased trustees is not required in law. 


Kast o. RAMANATHAN CHETTIAR, (1949) 1 M.L.J. 298. ey 
This case deals with a point of pattnership law. It lays down that the obli- 
gations of a surviving partner in a dissolved firm, to the representatives of a deceased 
partner, are not more onerous than those of a partner to his other partners in a 
running partnership, that after dissolution the partnership continues only for the 
of winding up of the business and that the surviving partners ve the 
Plt cad’ duty to renle the ordenh property and in this sense and for this 
purpose, ‘they hold a fiduciary Genap towards the deceased partner’s repre- 
sentatives as regards his interest in the partnership pro . Prior to dissolution’ 
each party is in the position of an agent towards the o and therefore is in no 
sense a trustee for his copartner with any duty as insurer or guarantor or to make 
or earn any profit. Surely, after the death of a partner the others by their acts 
cannot affect the ceed person’s share prejudicially. If they make use of his 
share they certainly become accountable and the user is at their risk. Illustration 

(f) to section 88, Trusts Act, makes it clear that in the ci 


an obligation in the nature of a trust arises. It states: “A and B are 5 
A dies. B instead of winding up the affairs of the partnership, retains all assets 
in the business. B must account to A’s representatives for the profits arising 


from A’s share of the capital. In Hugh Stevenson and Sons v. Aktiengesellschaft Fur 
Cartonnagen Industrie it was observed Toni Atanon When See 
has been dissolved by death or bankruptcy or otherwise, it has been decided that the 
relation existing between the surviving partner and his former partner or the repre- 
sentatives of the deceased partner as well as between his surviving partner and 

assignees in pemo fel of the bankrupt i. is a fiduciary relation”, In 
Knox v. Gyeh, one of the learned law lords Lord Hatherly remarked: “ It is trite 
law that a surviving er cannot make use of the assets of the deceased partner 
Depe er without being accountable for the use he has made of them. The 
executors of the deceased partner have a right to the sale of portion qf the 
partnership pro , so completely are they held to be in a fiduciary position, 
so completely are assets, including the plant or- houses . . . or whatever the 
description of the property may be that comes into the hands of the surviving partner 
by right of his survivorship at law, held to be property in all of which .'. . . the 
executors of a deceased partner have an interest commensurate with the extent of the 
share of their testator”. Other English decisions have suggested that there is no fidu- 
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Gay ding Kg of a general character., In Ia re Bourne: Bourne v. Bourne}, Vaughan: 
Villiams, L.J., stated: “The real truth of the matter is that ...... there is, as between 
the survi partner and the representatives of the deceased partner an overriding 
duty to wind up the partnership assets and to do such acts as,aré.necessary for that 
Purpose, and if it is necessary for that winding up either to contine, the business 
or, borrow money or to, sell assets . : ... the right.and duty are coextensive >. 
Turning to the Indian decisions, in Bhagwandas v...Rivett Carnac®, it was observed 
by the Privy Council: “ It seems to their Lordships.that the proper order will: 

be to direct an account to be taken pf the partners ip dealings and transactions, ' 


appears that such amount or any part thereof, has been employed in the business 
continued by. the surviving partners to direct the accounts of such business, to be 
taken”. Presumably without noticing the above, in Hajse Summar Sait v. Mahomed 


be no a cients between the surviving partner and the legal represen- 
tatives of the deceased partner (which is a question on which opinion, is, divided) ”, 
In Gopal Chstty v. Vijayaraghavachariar® the Privy Council pointed out that if after 
dissolution and complete winding up of a company an asset which was not-taken 
into account is subsequently ised By one of the partners it ought to be divided 
between, the ex-partners or their representatives, according to their shares in the 
former partnership, but if no accounts had been taken and an, asset is recovered, 
by one of the partners after dissolution the proper remedy for the other partners 
is to have the accounts of the partnership taken. The decision of the Privy Council 
in Babu. v. The Official Assignee of Madras*, makes the position absolutely clear. It 
was there observed by Lord Thankerton: “ It is clear that the right of the repre-, 
sentatives of the deceased partner is one of property and does not rest merely on, 
contract and that the ing partners who have the right and duty to realise 
the partnership property, hold a fiduciary relationship towards the deceased, 
partner’s representatives as regards his interest in the partnership property, though 
the latter have no such right in any individual asset of the partnership property 
as will entitle them to interfere with the surviving parter’s right to deal with and, 
ag any such asset for the purpose of realisation. But it must be ot aed 
na! t.the surviving partner’s right of dealing with and RRR ing of, such, asset 
is, limited to. the kani of realisation? It is thus clear that the relationship 

a surviving partner and the representatives of a deceased | er is fiduciary 
with: reference to the share of the dead partner, that if that share 1s used for purposes 
of the business arr obligation in the nature of trust arises (see sections 80 and 88, 
‘Trusts Act) and that so far as may be the surviving er is subject to the same 
liabilities and disabilities as if he were a trustee of the property for the n 
for whose benefit he holds it (ses section 95, Trusts Act). To say that the fic say 
relationship is confined onl to the extent of realising the partnership property and, 
accounting for the share, of the deceased may not completely, bring out the duties 
attaching to the surviving partner or the disabilities imposed on him by reason of 
statutory provisions like section 95, Trusts Act. Pens. ng a 


TOLASAMMA v. Bocumamian, (1949) 1 M.L.J. 314- pe 
œ This, decision holds that a right to project the caves of one’s building over the 
land .of a neighbour can be acquired by possession for more than years. 
In this country it is not unusual for the owners of houses to project caves over their 
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neighbour’s. land. It is ool pee thatthe eaves ‘occupy air space over the 
neighbour’s land. Constru of other sorts like weather frames, cornices, bal- 
conies,-etc., also fulfil the condition of occupying air space over another's ‘land 
Whether such possession gives rise to a proprietary right by adverse possession -of 
twelve years and over or iptive easement by twenty years uninterrupted 
GAIE hay notes Bee oma dita Other interesting questions, such as, whether 
in respect of the projection the tres ‘acquires only a right to the space occu ied 
by it or alsa to the space above an below the protrusion, whether the nature o: the 
projection is in any way relevant to the question’ whether the- right to project can 
acquired as a proprietary right or as an casement only have also been 
The carly view in Bombay seems'to be that a. right to project eaves can only 
be acquired as an easement and not as a proprietary right by adverse posession, 
Mohanlal v. Amratlal1, Ranchod Shamfi v. Abdullabhei® Chhotalal v. ‘Manilal?, Kashibhat 
v. Vallabhabai*. In Bahadurmal v. Mohanlal”, it was however held that the right to 
ject weather frames and shutters is not in the nature of an casement right but 
in the nature of a proprietary right that becomes-absolute by twelve years adverse 
enjoyment.: But in -Chhaganlal v. Hemchand* this view was not followed ds being 
contrary to the trends revealed by the earlier decisions. In Mulia Bhana v. Sundar 
Dana’, a case of projection of eaves, it was held that it could: be uired as an 
easement only, the reason’ being that it was not an: integral of building. 
And ‘recently in. -Dayabhai v. Hiralal® the distinction has been form ulated that if the 
a in question' was an integral part of the pine to which it is attached 
ut not otherwise, so that its removal will inj ilding a title is obtained 
‘by-adverse possession for twelve to the column: a ba it; in other:werds 
the’ owner of the land over which it projects has no right to remove it. In Madras 
the question fell to be considered in Rathinavelu Mudaliar v. Kolandaivelu-Pillai®. ‘It 
“was there held that where:a' man erects a building overhanging the land of another 
he-commits a. trespass and will acquire a right to the space occupied.by such pro- 
jection and the right to maintain it im its ‘position if-it has been’in existence -for 
more than twelve years. It- was also observed on the authority of the English deci- 
sions in Corbstt-v. Hill1°, and Laybourn v. Gridley!) that whether the: ‘person enjoying 
adversely acquires a right only to the s ce taken up by the projection or also-to the 
above and below would depend upo n the circumstances of each case, and 
nature of the on. the Madras case the projection was a cornice 
which had a ball aaa gs value. In Allahabad, question came up in 
Indore State v. Vishosshwar’* which was a case of projection of a balcony over a neigh- 
our’s land and it was held that it would confer a proprietary right to the air 
occupied by the balcony after twelve years’ enjoyment. ‘In the-case under review, 
Ge urge eon was by way of eaves and applying the principle laid down in the 
earlier decision, it was held that he distinction drawn by the Bombay 
Court in Dayabhai’s case? between a projection which is an integral of the 
building to which it is attached and one which is not so, for deciding whether the 
right could be acquired as a proprietary right or only as an easement right cannot 
be accepted. 


Ranaaswami AIYAR o. THe Mapras URBAN CO-OPERATIVE BANK, LOOTED, 
(1949) 1 M.L.J. 384. 


iii this cae te is TAN Dia AAK ti teen Kp ee 
Hoe of the institution even in the event o unsuccessful li ion by a trustee. 


the ĉase of a trustee in bankruptcy, in Ex parte Angerstein, in malter of Anger- 
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stein}, the principle was stated to be that in a case where a trustee makes an appli- 
cation the success of which is doubtful, he ought Mtfore making it, to get from the 
creditors an indemnity against the costs if he knows that there are no assets out of 
which they.can be paid. Else he might become personally liable. In Pits v. 
La Fontaine*, it was declared that a trustee in bankruptcy can be made personally 
liable for costs of a suit to which he is a party, subject to the Court allowing him 
to recoup himself out of the bankrupt’s estate if his conduct had been bona fide, 
and that when it is intended to qualify the ordinary liability of the trustee to pay 
the costs the qualification is expressly mentioned in the order. This case shows 
that ordinarily the liability of the trustee in costs is personal subject to a right of 
recoupment if he has acted honestly and prudently and that if the liability is to be 
different the order should cesta indicate the same. The risk that a trustee 
runs in bringing litigations is pointed out in Westminster Corporation v. St. George 
Hanover Square (Rector and Church Wardens)? in regard to ap , where it is laid 
down that the ordinary rule is that a trustee who appeals does so at his own risk 
as to costs, because he is only interested so far as he wants protection and he is 
completely protected by the decision of the Court of first instance. But this rule 
will not apply where ihe only possible person who could appeal was the trustee, 
the Attorney-General not being a party and there being no cestui que irust, In re 
Earl of Radnor’s Trusts‘, The position in India is similar. In Panchakshari v. 
Venkatarainam® it was held that where a dharmakarta took out a second appeal 
notwithstanding concurrent decisions of two lower Courts, the costs should be paid 
by bim. nally. This is because of the principle that the trustee gets all pro- 
tection the decision of the first court, and in appealing he takes a risk as to 
being mulcted in costs personally, and further there were two concurrent findings 
against him. It makes no difference whether in the first instance the trustee was 
a defendant as in the above case or a plaintiff. In Munuswamt Mudaliar v. Kanda- 
swami Pillat®, it was held by CGurgenven and Cornish, JJ., that where a plaintiff 
who sues as a trustee incurs a liability as to costs, the rule undoubtedly is that it 
is in the first instance a personal liability unless he obtains an order from the Court 
that the costs are to come out of the estate. It was also held that it makes no differ- 
ence if the trustee is plaintiff or defendant, see also Harkishan Das v. Parshotamanand 
Gir”. Thus both in lish law as well as in Indian law the liability for costs of 
a trustee is personal unless otherwise stated ; aright of recoupment will be available 
against the trust estate if the trustee has acted bona fide ; it is competent to the Court 
to order the costs to be paid out of the estate or institution ; and prima facis the risk 
of the trustee being mulcted personally as to costs is higher in the matter of appeal 
inasmuch as he gets the necessary protection by the decision of the first Court. 
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The evolution of law through precedents is the outstanding feature in the 
modern conception of the development of law. The Judiciary in a country holds 
the place of greatest responsibility in that it has to interpret the law unswayed _ 
by considerations of political affiliations and a strong Judiciary is the best safeguard 
for a citizen in any State. The pronouncements of the Privy Council, the Federal 
Court and the High Court have to be reviewed from time to time, if one has 
to keep abreast of the latest developments in the law. Naturally, the beginning 
of a New Year is found to be an appropriate occasion to make such a review. 


Hic Court—Its POWERS AND JURISDICTION.—The jurisdiction of the High 
Court to issue a writ of certiorari to quash an order of the Madras Hindu Religious 
Endowments Board purporting to exercise the powers of an Assistant Commis- 
sioner under section 26 of the Madras Hindu Religious Endowments Act by which 
a person was removed from the office of the trustee of a temple i1 a mofussil 
town came up for decision in Karuppa Chetty Goundan v. The Board of Commissioners 
for Hindu Religious Endowments, Madras’, and in holding it had no jurisdiction, it was 

inted out that by the mere location of its office in the Presidency Town, the 
Hindu Religious Endowments Board could not be deemed to be an in- 
habitant thereof within the meaning of clause 8 of the Letters Patent and that further 
it could not be said that the subject-matter of dispute was one which could be said 
to have arisen in the Presidency Town, inasmuch as the subject-matter in dispute 
was the right to an office of a trustee in a mofussil town. An objection that thé 
Court had no jurisdiction and was not competent to issue a writ of certiorari 

to quash an award of an Industrial Tribunal under Industrial Disputes Act after 
its award had been declared by Government under section 15 of the Act to be 
binding was overruled in Ths Kandan Textiles, Lid. v. The Industrial Tribunal I, 
Madras*, on the authority of the decision in Ponnambala Destkar v. Hindu Religious 
Endowments Board, Madras*. It must be noted that in such cases the writ is asked 
for not Saat the Government but against a body which is not part of the Govern- 
ment and no question of competency to issue a writ of certwrari against an Act 
of the Governor arises in such cases. Where all the reliefs in an application under 
section 45 of the Specific Relief Act relate to acts done or to be done outside the 
limits of the Ordinary Original Civil Jurisdiction of the High Court, that Court 
would Have no jurisdiction to grant the reliefs was the point of the decision of the 
Privy Council in Sri Mesnaksht Mills, Lid. v. Provincial Textile Commissioner, Madras‘. 
It was pointed out that though the ndent may have his office in Madras 
within the Ordinary Original Civil Jurisdiction of Madras, as the acts with refer- 
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ence to which the reliefs were asked for took place outside the limits of the 
i Original Civil Jurisdiction of the High Court, the application under 
section 45 of the Special Relief Act was incompetent. In A. K. Gopalan, In ret 
it was remarked that the High Court has had the power to safeguard the rights 
of parties before it in Civil and Criminal Cases, as laid down by law, ever sce 
its inception and that those rights have been safeguarded and continued in section 
61-A of the Criminal Procedure Code and that the Court ought to see that 
Dor rights are not infringed. The right claimed recognized in that case 
was the right of an appellant before the ray ionic a criminal appeal, under- 
going imprisonment, to give instructions to his counsel ‘regarding the appeal with- 
out the presence of Police officials. It was held in Kumarappa Chsttar v. Official 
Receiver, West Tanjore*, that no appeal lay under clause 15 of the Letters Patent 
against an order of a single Judge refusing leave to appeal under the Letters 
Patent against his judgment in a second appeal. l 
. CONSTITUTIONAL Law.—The question as to the constitutional validity of 
an Ordinance issued by a Governor of Province when the Legislature of the Pro- 
vince was not in session, (having been. prorogued the previous day) came up for 
decision before a Full Bench in Narayanaswamy Naidu v. The Ins of Police, 
Mayavaram*. It was held that where it is not alleged or proved that the Governor 
was satisfied at some time when the Legislature was‘in session or that the Govern- 
-mènt had obtained the instructions from the Governor-General when the Legislature 
was still in session, but all that is urged is that the interval between the prorogation 
of‘the islature and the promulgation of the Ordinance isso short that it-was 
improbable that any of-the steps required by section 88 (1) ‘of the Government. of 
Tadia Act waa taken alter the prorogatiod of the islature, it could not be said 
that the entire Ordinance is invalid on that ground. It was further pointed out that 
sub-section 4 of section 51 of the Government of India Act completely prohibits the 
Court. from going into the question whether or not any advice was tendered by the 
ministers to the Governor and that prohibition would equally apply.to the question 
whether or not any advice as required by section 88 (1) of the Government of India 
Act could have been tendered the ministers to the Governor before the pro~ 
mulgation of the Ordinance. After deciding this point the Court further held that 
the subject-matter ofthe ordinance, namely, jurisdiction of the High Court under 
section 491; Criminal Procedure Code, can properly fall within either item 2 of 
List III, or. items 1 and 2 of List II of Schedule VII to the Government of India 
Act. If it fell under item 1 and 2 of List II the Proyincial Legislature would be 
entitled to legislate on jt and likewise the Governor could promulgate an Ordinance 
“in regard to it. If, on the other hand, it fell within item 2 of List III, then the pro- 
vision would no doubt be in conflict with a provision of an existing law, namely, 
section 491, Criminal Procedure Code but it would not: be void by reason ofthe 
instructions. of the Governor-General obtained by the Governor under the proviso 
to section 88 (1) read with sub-section (2) of section 107 of the Government of India 
Act. ..It,was accordingly held that the Madras Ordinance II of 1948 could not be 
imp The Federal Court had to decide in Ralla Ram v. The Province of East 
Punjab‘, as to the validity the Punjab Urban Immoveable Pro Tax Act, 1940. 
The attack on the Act was on the ground that inasmuch as tax imposed of it 
was on the owner and so does not fall under item 42 of List II of Schedule VII of 
the Government of India Act, it was really a taxon income which according 
to item 54 in List I was a Federal subject. It was held by the Federal Court 
that the words of item 42 are clear and that they entitle a Provincial Legislature 
to impose taxes on. Lands and Buildings, hearths and windows without teference 
to who. has to pay the same. As the impugned Act itself it was. held 
that there was- nothing in it to show,that there was any,intention on the part of the 
Provincial Legislature to get at'or tax the income of the owner from the buildings 
and that in substance the impugned tax was not a tax on income and that the 
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extent of the alleged invasion by the Provincial Legislature in the field of the 
Federal Legislature was not so great as to justify a view that in pith and substance 
the impugned tax is a tax on income. The Federal Court also pointed out the 
inciples that should guide a Court when it has to deal with two apparently con- 
icting enactments. ere the executive authority a notification substituted 
the “ Court of Small Causes”? for the “ Chief Judge of the Court of Small Causes ” 
as the appellate authority under section 12 of the Madras Buildings ery: and 
Rent Control) Act, it was held in Venugopal Naidu v. The Third Fudge of Causes 
Court, Madras, that such a notification could not be said to be invalid as enlarging 
the jurisdiction of the Court of Small Causes otherwise than by appropriate legis- 
lation. It was pointed out that though there was an extension of the jurisdiction 
of the Court of Small Causes, the Provincial Government was perfectly competent 
to make such an extension of jurisdiction by virtue of the power conferred on it 
by section 100 of the Government of India Act read with item 2 of List II in Schedule 
VII to it. The decision in Ths King-Emperor v. Benoari Lal Sarma? was relied upon 
to show that this power of legislation could be delegated by the Legislature to the 
executive authority. Construing the particular ision in the Act, namely, 
section 12 (1) (a) of the Madras Buildings (Lease gail Rent Control) Act, 1946, it was 
held that what was delegated could not be said to be merely a power of appointment 
but not a power of legislation and that if the power of appointment necessarily 
involves the exercise of legislative power (because it may involve the extension 
of the jurisdiction of a Court) then impliedly the power of appointment must in- 
clude such legislative power as is necessary for the purpose. A very important 
judgment and of far-reaching consequences was delivered by the Federal Court 
in Jatindranath Gupta v. The Province of Bihar?. Shortly stated the point for 
decision was whether a delegation of power to-extend the duration of an Act' is 
ultra vires the powers of a Provincial Legislature.. The Bihar Maintenance of Public 
Order Act, 1947, was a bas aa? Act for a period of one year but there was a 
provision in the Act to the effect “ that the Provincial Government may, by notifi- 
cation, on a resolution passed by the Bihar Legislative Assembly and agreed -to 
by the Bihar Legislative Council, direct that this Act shall remain in force for a 
further period of one year with such modifications, if any, as may be ified in the 
notification ”. It was held by the majority of the Judges of the Federal Court 
that the above provision was ulia vires in that it amounted to delegation of legis- 
lative power and that it could not be said to be a mere piece of conditional legis- 
lation inasmuch as the power given to re-enact the Act for another year is legis- 
lative power. The implications of this decision has been fully pointed in an 
Article in (1949) 2 M.L.J. 33 (Journal). The decision of the Federal Court was 
followed in WA ran in Kalyanam Veerabhadraypa, In ret and it was held that the 
power conferred by section 1 (4) of the Madras Maintenance of Public Order 
Act, 1947, on the Provincial Government to extend the continuance of the Act 
by a notification was invalid. The distinction between delegation of power to 
make a law and conditional legislation is fully discussed in the judgment with 
reference to the case-law on the point. One other point decided in the above case 
was that there is nothing wrong in a Governor proroguing the Legislative Assemb] 
and Council with a view to enable himself to issue an ordinance under section 8 
of the Government of India Act and that it cannot be said to be a fraud on his 
wer to issue an ordinance. The result of the decisions of the Federal Court 
es been to re-enact various temporary Acts. A Full Bench of the Madras High 
Court was called upon to decide in Nathaniel, In re®, the question as to the consti- 
tutional validity of section 411-A of the Criminal Procedure Code which provided 
for appedls against convictions and acquittals on trials held by the High Court 
in the exercise of its Ordinary Original rapah adana a notwithstanding 
anything contained in the Letters Patent of the High Court concerned and without 
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judice to provisions of section 449, Criminal Procedure Code. In holding 
it to be a valid enactment of the Central Legislature it was pointed out that the 
subject-matter of the enactment would fall either within the words “ Criminal 
Procedure ” in entry 2 of List III in Schedule VII of the Government of India 
Act or within the words “all matters included in the Code of Criminal Procedure 
at the date of the ing of this Act” in the same entry. The fact that further 
jurisdiction was superadded to the jurisdiction already possessed by the High Court 
was held would not amount to the constitution a new Court so as to bring the 
subject of the legislation within entry 1 of List II in respect of which only the Pro- 
vincial Legislature had power to legislate. A point of considerable importance 
was decided by the Privy Council in Attorney-General of Saskatchewan v. Attorney- 
General of Canada}, in regard to the invasion of Dominion Power by Provincial 
Legislature, tho relating to the British North America. The Provincial i 
lation gave relief in cases of ʻilure of crop by modifying the contractual rights 
of mortgagors and purchasers. The question was whether it was “ interest legis- 
lation” and if concerns “ agriculture in the Province”. It was held that the 
Provincial Legislation which varied the stipulation in a contract as to the rate of 
interest to be exacted could not be consonant with the existence and exercise of the 
exclusive Dominion Power to legislate in respect of interest. Ir was pointed out 
that the Dominion Power would likewise be invaded if the Provincial enactment 
was directed to postponing the contractual date of payment of interest without 
altering the rate, because this would equally be legislating in respect of interest. 
Nor could such legislation be justified as being enacted in relation to agriculture 
because what is sought to be statutorily modified is a contract between two partners 
one of whom is an agriculturist but the other of which is a lender of money. A 
Tule inconsistent with section g6-B (1) of the Government of India Act would 
according to the decision of the Privy Council in North-West Frontier Province v. 
Suraj Narain Anand*, be invalid and inoperative inasmuch as section 96-B (1) was 
a mandatory statutory provision which could not be affected by any rules. It 
was further held that the right of dismissal would be a condition of service within 
the meaning of section 243 of the Government of India Act. The Federal Court 
had to consider in Durga Prasad v. The Government of the United Provinces and the 
Government of India*, the scope of the relative powers of the Secretary of State for 
India- and the Governor-General in regard to an appointment to the 
Indian Police Service. Their Lordships also laid down the law in regard to the 
facts to be proved by a plaintiff in a suit for a declaration of status and legal character 
ofa Permanent Superintendent of Police to obtain the required relief. The question 
whether a particular Act has or has not been properly applied to the facts of a case 
of detention arising under the United Provinces Maintenance of Public Order 
Act, 1947, was according to the decision of the Federal Court in Rex v. Abdul Mayid* 
not one which involved any substantial question or any question at all of the 
interpretation of the Government of India Act as to justify a certificate being issued 
under section 205 of the Act. On the question of raising any ground not covered by 
section 205, it was held that though under sub-section (2) of that section such a ques- 
tion could be raised with the lezve of the Court once an appeal has been admitted, 
the rules laid down in Rule 5 of Order 11 and rule 8 of Order 17 should be complied 
with and when they are not complied with (though the Court has the power under 
Order 40, rule 1 to excuse such non-compliance in exceptional cases) the Federal 
Court is ordinarily reluctant in criminal matters, where the question concerns 
the liberty of a person, to waive the procedure prescribed by the Rules and 
particularly when entry to the Federal Court has been obtained on a certificate 
which should never have been g-anted. i 
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Chandra Reddi, J. Subba Naidu v. Kanniah Naidu. 

ath December, 1949. AA.O. No. 643 of 1949. 

Civil Procedurs Code (V of 1908), section 2 (11)—“ Legal representative’ —If includes 
a universal legates of a deceased party. ` 

The definition of “ legal representative ” includes a universal legatee to whom 
the whole assets of the deceased party have been bequeathed. It cannot be said 
that he does not represent the ostate of that deceased person. í 

A. Ramakrishna Aiyar and S. Krishnamachari for Appellant. 


R. Rajagopala Aiyangar for Respondent. 
K.S. Appeal dismissed. Leave refused. 


Panchapakesa Ayyar, J. Pullayya, Jn re. 
Bih December, 1949. Cr. R. C. No. 1398 of 1949, etc. 
í (Cr. R. P. No. 1320 of 1949, etc.) 
Madras Local Boards Act (XIV of 1920), section 215—Resolution passed under sec- 
tion 198 and Schedule VII making licence and payment of licence fes essential for particular 
business or manufacture—Publication in local Gazstte—Failure to publish in English also— 
Effect. | | 
Under section 215 of the Madras Local Boards Act a publication in English 
also, or exemption from it is essential for the validity of a resolution under section 193 
of that Act making licence and payment of licence fee essential for certain businesses. 
In a criminal prosecution even for evasion of tax or a licence fee, an accused can 
take advantage of any legal defect open to him. The fact that the accused knew 
(telugu) the vernacular in which the resolution was published and did not know 
English is beside the point. Where a resolution was not published in the Gazette 
in English also and no Government order waiving such publication is produced, 
the licence fee due under it cannot be enforced in a criminal prosecution till the 
defect is set right. 


S. Manavala Chowdary for Petitioners. 
N. Lakshminarayana and B. Subbiah Chowdry for Respondent. 
The Assistant Public Prosecutor (A. S. Sioakaminathan) on behalf of the Grown. 


K.S. — Petitions allowed. 
Govinda Menon and Bashser Ahmed Sayeed, FF. Kulandai Thevar, In re. 
8th December, 1949. R.T. No. 85 of 1949. 


Penal Code (XLV of 1860), section 84—When can be sought in aid to support the plea 
that accused has not committed the crime of murder. 

The circumstances such as the absence of motive, absence of secrecy, multi- 
ple murders, want of pre-arrangement and want of accomplices are insufficient 
to support the inference that the person who committed the crime suffered from 
unsoundness of mind referred to in section 84, Penal Code. Where the evidence 
establishes that the accused knew the nature of the act and also knew that he was 
doing ia wrong and contrary to law, section 84 of the Penal Code cannot 
be sought in aid to support the plea that the accused had not committed the crime 
of murder. 

(The sentence was reduced to one of transportation for life and a recommend- 
ation was made to the Government under section 401, Criminal Procedure Code 
to deal with the accused as they deemed fit). 

J. Sesthalakshmi for Accused. i ' 

` The Crown Prosecutor (S. Govind Swaminathan) for the Public Prosecutor 
(F. L. Ethiraj) on behalf of the Crown. 
K.S. Sentence reduced. 


NRA 


str abe Apar, F. $ Venkataraman, In re. 
gih December, 1949. Cr. R. C. Nos. 1624 and 1625 of 1949. 
(Cr. R. P. Nos. 1539 and 1540 of on. 


Criminal Procedure Cods (V of 1898), section 352—Trial within the jail premises 
Sor jail offences—Propriety. 

A trial in the jail premises should only be held in the most exceptional circum- 
stances, where the needs of the situation are imperative, and afford no alternative, 
consistent with the safety of the prisoners and the need to save the Government 
from extravagant and unnecessary expenditure. i | 

Where the alleged offences took place against the jail officials and inside the 
jail premises it is desirable that some place outside the jail premises and outside 
the control of the jail authorities, should be chosen for trying the cases. Usually 
such trial should not be held inside the premises, leading to the apprehension that 
the trial hall is only the ante-chamber to the jail close by. 

, A. Ramachandran for Messrs. Row and Reddi for Petitioner. 
The Assistant Public Prosecutor (A.S. Sioakaminathan) on behalf of the Crown. 


KS. — Petitions allowed. 
Govinda Menon and Bashser Ahmed Sayesd, FF. Maya Basuva, In re. 
19th December, 1949. 5 R. T. No. 97 of 1949. 


Criminal trial—Murder—Proof of death—Corpus deliciti 1ule if applicable—Recovery 
of dead body if essential to prove death. 

' It is not obligatory for proving the death of an individual that his dead bod 
should be recovered. The rule as to corpus deliciti applies to those cases in whi 
death is relied upon the fact of the disappearance of the deceased. The mere 
fact that the body of the murdered man has not been found is not a ground for 
refusing to convict the accused person of murder. 

LL.R. 3 All. 383, relied on. 25 Cr.L.J. g01, commented upon. 

V. Rajagopalachari, R. V. Raghavan, P. S. Balakrishna Aiyar and*P. S. Rama- 
chandran for the Accused. i 

The Crown Prosecutor (S. Govind Swaminathan) for the Public Prosecutor 

(V, L. Ethiraj) on behalf of the Crown. i 
» KS. A. 3 acguitisd and sentence on A. 1 and 2 


modified. 

Panchapakesa Aypar, Fo Subbamma v; Venkata: Reddi; 
14th December, 1949. Cr. R. C. No. goo of 1948. 
Wi (Cr. R. P. 848 of 1948). 


Criminal Procedure Code (V of 1898), section 488—“ Child —Meaning—Evidence 
Act (I of 1872), section 112—Presumption under. i . 
A “child ” entitled to maintenance under section 488, Criminal Procedure 
Code must be a minor, that is normally below 18 years, though, if he is a ward’ 
under the Court of Wards or a person for whom a guardian has been appointed 
by Court, the age may perhaps ke advanced to 21. 
50 Bom. L.R. 281, relied on. 
A.LR. 1941 Mad. 685, distinguished. os 4 
The presumption under section 112 of the Evidence Act should be drawn 
by all Courts, Civil, Criminal or Revenue, governed by the Indian Evidence Act. 
K. Kalyanasundaram for Petitioner, Oot 
R. V. Raghavan for Respondent. a n oe 
The Assistant Public Prosecutor (A. S. Si f ) on behalf of the Crown. 
K.S, NK l Petition allowed, 


+ 


1) LAKSHMANASWAMI V. SITARAMAMURTHI. 31 


IN THE HIGH: COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTIOE VISWANATHA SASTRI. 
Pulavarthi Lakshmanaswami .. Appellani* 
D. 4 ; 
Pulavarthi Sitaramamurthi and others Z. Respondents. 

Hindu Law—Partition—Interest realised by member in pessesston of family funds—Right to a share 
therein of the member suing for partition—Family engaged in bade—Rights of coparceners inter se—Severence 
of family—Effect —Applwabilty of principles of partnership laro. 

When interest is realised by the member of joint Hindu family in ion of family funds, 
it is to be considered as an accretion to the family by way of income and a share therein must be given 
to the member suing for partition. If that member succeeds in showing that such income has 
realised from the family funds, he can have a claim for interest just as in any other part of the family 
income. ` 

As between coparceners, the fact that the family is engaged in trade does not convert that relation- ` 
ship and the trade into a partnership. If the family becomes severed, the family trade is held by the 
manager who has in respect of it the same duties to perform as in respect of any other item of 
coparcenary property. After the disruption, the powers of the manager are not those of a surviving 
pune but of a co-owner or a tenant-in-common in management. The principles ap 

w cannot be applied in their entirety to the ‘partition of joint family business as such and the settle- 
ment of the accounts of such business. | 
Appeal against the decree of the Court of the Subordinate Judge, Kakinada, 
in A.S. No. 100 of 1943, preferred against the decree of the Court of the District 
Munsif, Kakinada, in O.S. No. 97 of 1934. < 
K. Bhimasankaran and Vepa P. Sarathy for Appellant. ` 
D. Narasuraju and K. B. Krishnamurthi for Respondents. 
The Court delivered the following 
< Jupomenr.—The second plaintiff is the appellant in this second appeal. The 
suit was filed by the plaintiffs for the settlement of accounts specified in schedules 
A to E of the plaint and for a decree for such amount as may be found due to the 
plaintiffs. There was a preliminary decree in pursuance of which a commissioner 
was appointed to go into the accounts and submit his report. He made an interim 
report on goth April, 1932, recording his conclusions on some of the points in dispute 
and asking for directions regarding the question of interest claimed by the plaintifis. 
A general direction was given by the trial Court regarding interest by an order, 
dated 15th September, 1942, and the commissioner was asked to submit a fmal 
report. An auditor was appointed.and he submitted a final report on 21st Decem- 
ber, 1942. Objections were filed by both the parties and the Courts below have 
dealt with those objections. o 


It is clear that defendants 1 and 2 are liable to account to the plaintiffs and the 
only question is as regards their liability to pay interest. When interest is realised 
by a member of the family in possession of family funds, it is to be considered as an 
accretion to the family by way of income and a share therein must be given to the 
member suing for partition. If the plaintiffs succeed in showing that defendants 
1 and 2.had realised any income from the moneys that came into their hands, they 
can have a claim for interest just as in any other part of the family income. As 
between coparceners, the fact that the family is engaged in trade does not convert 
their relationship and the trade into a partnership. If the family becomes severed, 
the family trade is held by the manager who has in respect of it the same duties 
to perform as in respect of any other item of coparcenary property. After the 
disruption, the powers of the manager are not those of a surviving partner but ofa 
co-owner or a tenant-in-common'in management. The principles of partnership 
law carmot be applied in their entirety to the partition of a joint family business 
as such and the settlement of the accounts of such business. In the case of co- 
owners, the mere fact that one of them realises the common asset or out i 
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does not involve a liability on his part to pay interest upon the amounts realised 
to the other co-owners. ‘The applellate Court has applied these principles to the 
facts of this case quite correctly and I have not been shown where the appellate 
Court has erred in its conclusion. 


For these reasons, both the second appeal as well as the memorandum of cross- 
4 ith 


objections are dismissed wi h costs. 
V.S. ` Appeal and memorandum of cross-objections dismissed. 


‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, JUSTIGE SoMASUNDARAM. 
The Public Prosecutor .. Appellant* 


v. 
K. Sinnappa and others .. Respondents. 
_ Criminal trial—Trial of different accused for offences under Madras Prokibition Act—Trial commenced 
against each accused as separate case—Clubbing all together at the defence stage—Legalily. 
Where forty-five cases were put against forty-five different accused for offences under the 
hee Prohibition Act and the Magistrate tried these cases separately but at the defence aoe 
cm and itted th on a tention that such clubbi er at ence 
ae areal: acqu em, con bing togeth 


Held : The Magistrate should have made up his mind whether to try them all together or not 
before the commencement of the cases. Not having done so then, it was not open to him to club 
them after the evidence of the witnesses were recorded and at the defence stage and so the order of 

ed. 


acquittal could not be sustain 

[No re-trial was ordered.] 

Appeal under section 417, Criminal Procedure Code, 1898, against the acquit- 
tal of the aforesaid respondents (accused) by the Court of the Stationary Sub- 
Magistrate, Alur, in C.C. Nos. 1174 to 1179, etc., of 1947 on its file. 

The Public Prosecutor (V. L. Ethiraj), Appellant in person. 

P. Suryanarayana for Respondents. 

The Court delivered the following 


JUDGMENT.— This is an appeel by the Public Prosecutor against the acquittal 
of the accused in 45 cases tried by the Stationary Sub-Magistrate, Alur. 
Forty-five cases were put up against 45 different accused for offences under 
the Prohibition Act. On 15th November, 1947, there was a general raid by the 
officers of the Prohibition party as a result of which the several accused were put 
up for trial. The istrate tried these cases separately but at the defence stage 
bbed them all together and finally acquitted them. 


It is contended by the Public Prosecutor that the clubbing together at the 
defence stage is illegal and on that main ground seeks to set aside the order of acquit- 
tal. The Magistrate should have made up his mind. whether to try them all 
together or not before the commencement of the cases. Not having done so then 
it is not open to club these cases after the evidence of the witnesses were recorded 
and at the defence stage. The order of acquittal is therefore set aside. 

The next question is whether re-trial of the accused should be ordered. The 
offence was on 15th November, 1947, and at this distance of time and in view of 
the fact that the accused have been put to considerable expense and worry ef a trial 
and an appeal against acquittal, I do not think that ends of justice require that they 
should be put on trial again. ‘There will therefore be no re-trial. A i 

V.S. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


6 Present :—Mnr. Justro GOVINDA MENON AND MR. Justice BASHEER AHMED 
AYEED, 


S. Soora Reddi . Appellani* 
v 


S, Chenna Reddi and others .. Respondents. 


Guardian and Wards Act (VILI of 1890), Section 10—Father applying to be declared guardian of kis minor 
son—Father [wing in his second wife's father’s kouse qfter tks death of hts wife—Not sufficient reason to dis- 
entitl kim to obtain custody of his minor son. 

The fact that the father of a minor has married a second wife after the death of his first wife and 
was living in the house of his second wife’s father was no ground whatever for depriving him of his 
paternal rights of custody of the of his minor son especially in the absence of reasons for not 
conforming to the ordinary accepted gefieral principle of law. 


Case-law discussed. 


Appeal against the order of the District Court, Cuddappah, dated 17th 
December, 1946, in O. P. No. 6 of 1946. 


S. V. Venugopalachari for Appellant. 
K. E. Rajagopalachari. and C. Rangaswami Aiyangar for Respondents. 
The Judgment of the Court was delivered by 


Govinda Menon, 7.—This is an appeal under sections 19 and 47 of the Guardian 
and Wards Act against the order of the learned District Judge of Cuddappah by 
which the lenen | District Judge dismissed an application by the appellant herein 
under section 10 of the same statute for a declaration that he is the guardian of his 
minor son who was born on the 15th April, 1944. 


The two grounds on which the learned District Judge dismissed the applica- 
tion are firstly, that since the death of the minor’s mother immediately after the 
birth of the minor, the father, the appellant, has married a second wife and is now 
living in the house of the second wife’s father. The second reason which impelled 
the learned Judge to reject the application is that the petition to the lower Court 
was made 19 months after and therefore there was undue delay in the making of 
it. In our opinion, the learned Judge’s view that the application was made 19 
months later is based upon a misconception. 


A few facts have to be stated in order to understand the exact situation. The 
minor was born on the 15th April, 1944, and the mother died immediately. The 
joint family of which the appellant was a member consisted of himself and his elder 
-brother, the first respondent and it is contended that the second respondent, the 
sister’s husband of the appellant and the first respondent, is also a member of the 
family having been adopted into it as an illatom son-in-law. Therefore the admitted 
members of the family are the petitioner and the first respondent and their children 
but the second respondent also claims to be a member of the family. It is alleged 
that on account of the appellant not admitting the right of the second respondent 
as an illatom son-in-law, there were disputes between the parties which necessi- 
tated the appellant leaving the family house in July, 1945. Learned counsel 
for the naa pa urges that his client was driven out of the family house, while, 
on the other hand, Mr. K. S. Rajagopalachari for the first respondent submits 
that it was rather a case of dai orn the family house and not one of having 
been dgiven out. Whatever that might be, it is clear that the appellant was living 
in the family house until July, 1945. In about September, 1945, the a nt 
brought a suit for partition of the joint family properties making the first and second 
respondents parties to the suit. There are other parties with whom we are not 
concerned. It is after the ns the partitign suit, i.s., nearly four months later, 
on 27th February, 1946, that present application under section 10 was made 


*A. A. O. No. 431 of 1947. Ist September, 1949. 
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to the lower Court. The learned counsel for the first respondent also states that 
within a short time after the second marriage it was that the appellant brought 
the suit for partition. 

In these circumstances, the question for consideration is whether the learned 
Judge was justified in refusing the appellant’s request. That the Court has no 
power to appoint a guardian of the person of a minor, whose father is living and 
is not in the opinion of the Court unfit to be the guardian of the person of the 
minor, has been decided in Annis Besant v. Narayanich!. In a very recent case 
in Rama Iyer v. Nataraja Iyer? to which one of us was a party, it bas been held that 
the fact that the father has married a second wife and that his son by the 
first wife, who at the time cf the petition was 14 years of age and was 
living with the maternal relations, is not sufficient justification for depriving 
the father of the natural rights of guardianship which inhere in him according 
to the Hindu Law. As against these cases, Mr. Rajagopalachari invites our 
“ attention to four cases : Batcha Chetty v. Ponnuswami Chetty, Abubucker v. Mariamma*, 

Muthuswami Chettiar v. K. M. Chinna Muthuswami Moo * and Ponniah Asari 
V. Suppiah Asari®. It is a proposition so well known and established that it cannot 
be questioned at all that the welfare of the minor is the prime consideration m 
. such matters and that even the paramount rights of the father as the natural 
should be subordinate to, the welfare of the minor. Muthuswami Chettiar v. K. M. 
Chinna Muthuswami Mooppanar® is in point on that. Where the dispute is between 
the father and the mother of the minor, it has been held in Abubucker v. Mariamma* 
that the Court will give due consideration to the welfare of the minor as well. 
We do not think that the facts of Batcha Chettty v. Ponnuswami Chsttiy® are apposite 
for the consideration of the present point in controversy. 


_-. The learned District Judge, though he has stated towards the end of his 
judgment “ In the interests and for the welfare of the minor he should be allowed 
to continue where he is now,” does not show the data on which he came to that 
conclusion, or the evidence on which he founded that opiniqn. As we have already 
stated, one of the reasons given by him that the application was 19 months later 
is based on a misconception, because he left the family in July, 1945 and the appli- 
cation was filed in February, 1946, i.e., about 7 months later. As regards the 
other reason, namely, that the father has married a second wife, there has been 
a long course of decisions of this Court to the effect that the fact that a Hindu father 
has married a second wife is no ground whatever for depriving him of his paternal 
right of custody of the person of his minor son. We are, therefore, of opinion 
that the learned Judge has not given sufficient reasons for not conforming to the 
ordinary pra uae and general principle of law that the father ought to be the 
guardian of the person and property of the minor. 


“Mr. K. E. Rajagopalachari for the first respondent says that the minor ha® 
grown up in the family of the father’s relations, namely, the father’s brother and 
the father’s brother-in-law., It is also submitted that the deceased mother of the 
‘Minor was a near relation of the second respondent. But these are all matters 
which cannot, in our opinion, be given predominance when the question is as to 
. who should have the custody of this minor boy. Naturally since the boy has been 
from the date of his birth among persons like respondents 1 and 2, it may be that 
the boy might have by this time developed some love and attachment to these 
people. Even so, we do not think that that will be a sufficient reason for depriving 
the father of his rights of guardianship. 


We therefore hold that the decision of the learned Judge is not corgect and 
accordingly give a declaration under section 10 of the Guardian and Wards Act 
that the appellant is entitled to the guardianship of his minor son. He is entitled, 
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as a result of this declaration, to apply to the lower Court for the custody of the 
minor boy. The appeal is allowed and the order of the lower Court set aside. 


In the circumstances of the case and as it is between near relations, we direct the 
parties to bear their own costs, 


K.C, Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. Justice SOMASUNDARAM. 


Pesala Subrahmanyam .. Petitioner * 
Essential Supplies (Ts P Act (XXIV of 1946), section Notification issued ` 
Collector ın a Din Gk ad Nab as A Hay Fort St. George Gara Validity— 


s in contravention of mch notification—If an offence. 


Under section 3 (2) (e) of the Essential Supplies (Temporary Powers) Act the fair price has to 
be fixed by a notified order, which expression is defined in the Act as an order notified in the Official 
Gazette. "According to the General Clauses Act, Official Gaxette means the Gagstts ¢f India or the 
Gazette of a Province. Hence where a “‘ notification” fixing the price of salt is made by a Collector 
in a District Gazette but it is not published in the Fert St. George Gazette also, the notification is invalid 
and it follows that a person cannot be convicted for selling salt at a price higher than that fixed 
in such an invalid notification. i 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of Session, 
Nellore division, dated 6th October, 1948, in C.A. No. 53 of 1948 (G.G. No. 436 of 
1948, Second Additional First Class Magistrate, Nellore). 7s 


K. S. Faparama Iyer for C. K. Venkatanarastmham for Petitioner. 
The Assistant Public Prosecutor (4. S. Sivakaminathan) for the Crown. 
The Court delivered the following 


Jupomenr.—In this case the petitioner has been -convicted for having sold 
on roth March, 1948, a of ‘salt at Rs. 5-4-0 when the controlled rate was 
Rs. 3-4-7 a bag. The rate of salt was fixed by means ofa “notification” issued by 
the Collector of the District in the District: Gazette. The notification is issued 
under section 3 (2) 2 of Central Act XXIV of 1946. Under that section, the fair 
price has to be fixed by notified order. Notified order has been defined in the Act 
as an order notified in the Official Gazette. Official Gazette has not been defined 
in the Act. But under the General Clauses Act it means the Gazette of India 
or as the case may be the gazette of a Province. In this Province the Official Gazette 
is Fort St. George Gazette. It is conceded by the Public Prosecutor that there is no 
notification in the Fort St. George Gazette corresponding to the notification in the 
Nellore Gazette. The relevant notification of the Collector in the Nellore Gazette, 
without its being published also in the Fort St. George Gazetts is not valid. ° 

The accused cannot be convicted for an offence under a notification which is 
invalid. The conviction and sentences are therefore set aside and the accused is 
acquitted. The order of confiscation also is set aside. The salt bag or its value will 
be returned to the petitioner.” : 

VS. | | Petition allowed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.. . 
PRESENT :— MR. JUSTICE ' PANOGHAPAKESA AYYAR. | 


Guli Venkataswami ` |" .. Petitionert 

CGremnal biel—Commitial Coxri—Paons of —Benefit of doxbt—If can ba given to accused. 

The Magistrate conducting the enquiry is not a machine or a mere post-office to see whether 
there is any evidence against the accused or any of them. He is not bound to commit all those against 
whom any prosecution ince speaks regarding the offence, whether he is believed or not. He has 
a right and duty to weigh the evidence tc satidfy himself that there are sufficient grounds for commit- 
tinig tie accused for trial by a court of session, and for this purpose can look into the depositions of 
both the prosecution and defence witnesses. He has to judge and weigh the evidence for the 
purpose of deciding whether the evidence is such as a Judge or jury reasonably he asked to 
make it the basis ofa conviction. Ifhe comes to the conclusion that itis, itis his clear duty to 
commit. But if he comes to the conclusion that the evidence before him is such that no Judge or 
Jury can possibly believe it, he has got the power, and, indeed, it is his duty, to dischargs the 
accused. But ifupon any reasonable view of the evidence, a conviction is possible, the case must be 
committed, anda Magistrate is not empowered to give the benefit of the doubt to an accused 
* person in committal proceedings. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
ee geen TEED Goiri wil be cased to revise the order of the Court of the 

istrict Magistrate, Anantapur, dated 8th November, 1948, and passed in C. R. C. 
No. 24 of 1948 (P. R. C. No. 6 of 1948, on the file of the Court of the Stationary 
Sub-Magistrate of. Anantapur). 

C. Kondiah for Petitioner. 

The Public Prosecutor (V. L. Eikiraj) on behalf of the Crown. 

_. The Court made the following oa 

ORDER, —This is a petition for ang aside the order of the District Magistrate, 
Anantapur, setting aside the discharge of the petitioner, who was the first accused 
in P. R. C. No. 6 of 1948, on the file of the Stationary Sub-Magistrate’s Court, 
Anantapur, under section 209, Criminal Procedure Code.and directing the peti- 
tioner to be committed to the Court of Session, Anantapur, under section 437 of 
the Criminal Procedure Code, to stend his trial for offences under sections 302 and 
780, Indian Penal Code, or in the alternative, for an offence under section 201, 

ndian Penal Code. 

The prosecution case was briefly this. Komathi Thimmakka, a lonely Vysya 
widow of sixty years, was eking out her livelihood by ing a petty shop in Atmakur 
village, Anantapur district. She was wearing a gold nanu (necklace) worth Rs. 250 
for years and had it on her even on the night of 27th February, 1948, according to 
P. W.s 3 and g, hér brother and his wife. That night, after she had closed her 
shop and gone to bed, five persons, who were all accused before the Stationary Sub- 
Magistrate, including this petitioner who was the first accused, were said to have 
gone to her house (which was near Fer shop) drunk, woke her up and asked het 
to sell some eatables, besdies and condiments to them on credit. On her refusing 
to do so, and on insisting upon cash payment, they are said to have fallen upon her 
and slapped her cheek and pressed her neck and her from her house to a 
well in a tope, some nasa yards away, and pushéd her into it after robbing her 
of her gold nanu. P. W- 2 found the deceased’s corpse in the well the next morning. 
There was no nanu on her corpse. The petitioner gave a statement before the 
Magistrate stating that he had seen four others go to the deceased’s house that night 
and ask her for the nines oe credit and, on her refusal, slap her on the cheek, press 
her throat and neck, rob her of her nanu, and drag her to the well and push her 
into it. He claimed to be a mere spec-ator of all these things and did not implicate 
himself in them. But he said that the nanu was given by the culprits to him, and 
produced it before the police in the presence of panchayatdars. P. Ws. 3 and 9 
identified the nanu from among four nanus as the deccased’s before the police. In 
Court, P. W. g identified the nanu as the deceased’s but P. W. g said simply that 
it was similar to the deceased’s. 





* Cr. R.C. No. 1299 of 1948. 16th November, 1949. 
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The evidence regarding this petitioner consisted of three things. Firstly, 
there was his statement before a Magistrate, with the production of nanu by 
him. There was also evidence that his dhoti had blood-stains on it. A K 
piece of evidence consisted in some of the prosecution witnesses, namely, P.Ws. 5 
and 6, secing him and the men he had named as the culprits near the house of the 
deceased on the night of 27th February, 1948, and the evidence of P. W. 8 to her 
having seen some of the culprits named by him near the well that night. There 
were also injuries on the cheek and neck of the corpse corresponding to the blows 
on the deceased spoken to by the petitioner in his statement, and there were some 
injuries on the petitioner’s body also. 


The Stationary Sub-Magistrate, Anantapur, discharged all the five accused 
holding that the statement of the petitioner before the Magistrate was a self- 
exculpatory statement and: so could not affect the other accused, or be taken into 
consideration regarding them, and that, even as regards the petitioner, he was 
not satisfied with the truth of that statement. No attempt was made by the police 
to file a revision regarding the discharge’ of accused 2 to~5'in spite of a statement 
given by accused 5 also to a Magistrate, as the evidence against them was such 
that no Sessions Court could be expected to convict them on that evidence. But 
the police filed a revision before the District Magistrate as regards this petitioner. 
The learned District Magistrate rightly remarked that, whatever the case might 
be with regard to the other four accused, there was a case for committal to Session 
regarding this petitioner, on the evidence before the Sub-Magistrate, and so set 
aside the discharge and directed his committal. non ft 

The learned counsel for the petitioner urged before me that the Distritt Magis- 
trate’s order was wrong, and that the well-considered order of di e passed 
by the Sub-Magistrate should not have been set aside by the District Magistrate 
especially as the Sub-Magistrate was; under. the law, bound to sift the evidence 
and only commit persons against whom there was sufficient evidence to the Sessions 
Court. . a 

The law ing the powers of a committal Court is now well settled and 
may be summed up in the following five propositions : 

1. The Magistrate conducting the enquiry is not a machine or a mere post- 
office to see whether there is any evidence inst the accused or any of them. 
He is not bound to commit all those against ‘chen any prosecution witness speaks 
regarding the offence, whether he is believed or not. He has to satisfy himself 
that there are sufficient grounds for committing the accused for trial by a Court 
of Session, and it is his right and duty to weigh the evidence from that point of view. 


2. He can, for that purpose, look not only into the depositions of prose- 
cution witnesses but also into the depositions of the defence witnesses examined 
on behalf of the accused. 


3. Section 209, Criminal Procedure Code, does not bar a Magistrate from 
his own knowledge and experience of men and affairs in judging and in 
weighing the evidence before him. 


4. But he judges and weighs the evidence for the purpose of deciding whether 
the evidence is such as a Judge or jury could reasonably be asked to make it the 
basis of a conviction. If he comes to the conclusion that it is, it is his clear duty 
to commit. But, if he comes to the conclusion that the evidence before him is 
such that no Judge or jury can possibly believe it, he has got the power, and, 
indeed, it is his duty, to discharge the accused. Ifhe finds that the evidence against 
the accused is totally unworthy, and that there are facts on the record which show 
that nð offence in fact was committed, or that one of the offences charged was 
not committed or that any one of the accused is clearly shown to have not taken 
any part in the offence, he must discharge the accused covered by those conclusions. 

course, if his conclusions are manifestly wrong, and not merely one of two 
possible views, his order can be set aside in revision. ; 


36 THE MADRAS LAW JOURNAL REPORTS. l [1956 


5. But, if, upon any reasonable view of the evidence, a conviction is 
possible, the case must be committed, and a Magistrate is not empowered to give 
the benefit of the doubt to an accused person in committal proceedings. 

Applying the above tests, it is clear to me that the petitioner ought to have 
been committed, and that the Magistrate had no business to di im. That 
Komati Thimmakka died of homicidal violence, whether by throttling her or ‘by 
throwing her into the well and causing her to drown after inflicting injuries on 
her, was clear from the medical evidence of the Lady Doctor adduced in the case. 
Thimmakka’s bed found spread in her house, showed that she had been pulled 
out of her bed suddenly and taken away. There were also the pieces of 
evidence against this petitioner already mentioned. It is obvious that unexplained 
possession of a jewel of a murdered person will be evidence under section 114 of 
the Indian Evidence Act, not only regarding theft but also regarding the, murder 
itself if the possession could not reasonably be got without committing the murder. 
It is a question for consideration whether Komati Thimmakka, who had worn 
this jewel, ber only jewel, for years and years, would have allowed it to be taken 
from her when alive. Then there are the injuries on the petitioner and the blood- 
stains on the petitioner’s clothes and the evidence of his being found by P. W. 5 
and 6 near Thimmakka’s house shortly before her murder. All this evidence may 
or may not be enough to warrant a conviction ultimately. But it is obvious that 
the evidence is such that the Magistrate should have committed the petitioner 
to the Sessions Court and left it to the Court of Session itself to decide whether 
he should be convicted or acquitted. . The Magistrate should not have taken on 
himself the task of discharging the petitioner in this case. This petition, therefore, 
deserves to be and is hereby dismissed. 

V. S. — Petition dismissed, 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justiog Maor. 


Jwarmal Shivanath Malu .. Petitionsr*® 
2. 
Haji Ibrahim Kassam Uplitwala, a firm by Muktyar Haji Ganisalai 
Muhammad, Merchants, Calicut .. Respondent. 


Civil Procedure Code (V of 1908), Section 20—TFurrsdiction—Contract for sale of goods CIF. or F.O.R.— 
Coasgument found at destination to be mot according to sample—Claim for breach—Court ın place of such discovery 
has jurisdiction as part of the cause of action arose there, , 7 

The law presumes delivery to the buyer on a C.I.F. or F.O.R. contract at the time of the con- 
signment on he basis that goods according to sample are being consigned. If the seller fails to supply 
pose? according to sample or dlahonat iy supplies goods of another description, the buyer in law 

a right reas aee Ta Te ak cannot besi that no part of the cause of action 
arose in the place w. the bu e the discovery t the goods consigned were not according 
to sample. The District Munsis Court in that place has clear jurisdiction to try a suit resulting 
from damages alleged by reason of the breach of the implied contract underlying the G. I. F. or 
F. O. R. contract that the goods supplied would be in accordance with the particular sample or 
description. It would bestrangeinlzw thatif a merchant in Madras orders goods from Bombay 
F.O.R. or C.I.F., pays for them and finds on opening the consignment sent to him that they are not 
according to sample or of an entirely different description, he should be compelled to go to the 
court within whose jurisdiction the seller lives and'sue him there. 


Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of the ‘Subordinate Judge, South 
Malabar, dated gth July, 1948, in C. M. A. No. 102 of 1947. 


A. Ramachandran for Rao and Reddi for Petitioner. s 
L. V. Krishnaswami Atyar for Respondent. . 
The Court delivered the following 


JUuDGMENT.— The petitioner is the defendant, a merchant of Tasgoan in Bombay 
Province. The plaintiff in the suit does business in Calicut and ordered a quantity 
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of “New Chillies Chatni best, dried, thin red ” after approval by sample from 
the defendant. The contract was admittedly one known as Q. I. F. and 
F. O. R. Tasgoan. On the arrival ‘of chillies in Calicut, the plaintiff according 
to his plaint allegations, found on examination that the chillies were of inferior 
quality and not according to sample. He had a survey made by the Chamber 
of Commerce of Calicut whose report, he said, would bear out bis allegations. 
After notification to the, defendant, who made no response, the chillies were sold 
al the risk of the defendant. The plaintiff had paid Rs. 2,900-4-0 by a:hundi 
to the defendant before PA i were despatched. The suit was in the 
District Munsiff’s* Court of icut to recover: a loss of about Rs. 1,500. The 
District Munsiff of Calicut held that he had no jurisdiction as the cause of action 
arose in Bombay Presidency. In ‘appeal the learned Subordinate Judge was-of 
of the opinion that part at least of the cause of action arose within the jurisdiction 
of the Calicut Court which was competent.to entertain the suit, the merits of which 
have not been gone into. Tiny a 


There can be no doubt that had: the chillies been sent according to sample, 
the Bombay Court alone would have jurisdiction as the cause of action arose wholly 
in that Province. Battepati Parthasarathi Gupta v. The Calcutta Glass and Silicate 
Works (x936), nee is a Bench decision of this High Court, on which reliance is 
placed for this position. This decision, however, makes no reference to a case 
such as the present, where goods not according to sample were’ despatched from 
outside on’ F. ©. R. contract to this Province. 


Mr. Ramachandran for the petitioner telies où an English decision in Biddell 
Bros. v. E. Clemens Horst Co.*, which gives him no assistance. That was a case 
of a contract for sale of one hundred bales of hops of a particular quality to be 
eae provided the buyer paid at certain rate C. I. F. to London, Liverpool, 
or Hull, terms net cash. The buyer contended that he was not bound to pay 
for the hops until their arrival at their destination and a reasonable opportuni 
had been allowed to him for examination to see if they were in conformity wi 
the contract. It was held that the seller was entitled to payment against shipping 
documents upon delivery of the hops on board the ship at the port of shipment, 
the buyer’s right to reject the hops remaining unimpaired if upon arrival they 
were found upon examination not to be in conformity with the contract. 

Under section 17 of the Indian Sale of Goods Act, in the case of a contract 
for sale by sample, there is an implied condition’: ' 


(a) that the ‘bulk shall correspond with the sample in quality ; 


` (b) that the buyer shall have a reasonable opportunity of comparing the 
bulk with the sample ; 


(c) that the goods shall be free from any defect rendering them unmerchantable 
which would not be apparent on reasonable examination of the sample. 


Under section 41 of the Indian Sale of Goods Act, where goods are, delivered 
to the buyer which he has not previously examined, he is not deemed to have accept- 
ed them unless and until he has had a reasonable opportunity of examining them 
for the purpose of ascertaining whether they are in conformity with the contract. 
And under section 43, unless otherwise agreed, where goods are delivered to the 
buyer and he refuses to accept them, having the right so to do, he is not bound to 
return them to the seller, but it is sufficient if he intimates to the seller that he refuses 


to accept them. 


. Th law presumes delivery to the buyer on a C. I. F. or F. O. R. contract at 
the time of consignment on the basis that goods according to sample are being con- 
signed. * If the seller fails to supply goods according to sample or. dishonestly 
ts goods of another description, the buyer in law has a right to refuse acceptance. 

“being the case, jt cannot possibly be said that no part of the cause of action 
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arose in Calicut where the plaintiff made the discovery that the goods consigned 
were not according to sample. The District Munsiff of Calicut has clear jurisdic- 
tion to try the suit resulting from damages alleged by reason of the breach of the 
implied contract underlying the C. I. F. or F. OR contract, that the goods supplied 
| would be in accordance with the particular sample or description. The learned 
advocate for the petitioner urges that if the property in the goods did not pass to 
the plaintiff, as they were not according to the sample, he should have returned 
them to the defendant in Bombay and that he had no right to sell the chillies. But 
under section 43 of the Indian Sale of Goods Act, if the goods were not according 
to the sample he had a right to refuse acceptance ; he was not bound to return them 
’ to the seller and it was only sufficient for him to send intimation to the seller that 
he refused acceptance. It cannot possibly be said that by selling the goods with 
notice to the defendant, the plaintiff in the circumstances took delivery of the goods 
and thereby destroyed his right to sue in the Calicut Court. It would be strange 
in law that if a merchant in Madras, orders advertised goods, pays for them and 
finds on opening the consignment sent to him that they were not according to sample 
‘or of an ag different description, he should be compelled to go to the court 
in which the consignee lives and sue him there. I have no hesitation in expressing 
my agreement with the finding of the learned Subordinate Ju that in cases of 
this kind, a part of the cause of action arises in Madras and a suit for damages would 
lie in the court in the Madras Province. The petition is dismissed with costs. 
K.S. ——— Petition dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice Maar. 
Govindanathan 7 .. Petitioner* 
D. 
Anjaneya Pandithan and others i .. Respondents. 

Giml Procedure Code (V ef 1908), O. 33.1. 5 (d-1}—Appiication to sus in forma pauperis—Contem- 
plated plaint disclosing muyoinder of parties and causes of achon—Propa Course. 

Where in a petition for leave to suc in forma pauperis the contemplated plaint is bad for misjoinder 
of parties and causes of action, the suit in tots cannot be said to be barred by any law and the plain- 
tiff or plaintiffs who are found guilty of misjoinder have the right to elect which cause of action they 
can pursue in the suit they seek to file and an opportunity to so elect must be given to them. 

Petition under section 115 of Act of 1908 praying that the High Court will be 
pleased to revise the order of the Court of the Subordinate Judge, Trichinopoly, 
dated 12th August, 1948, in O.P. No. 3 of 1948. 


R. Kesava Aiyangar and S. Krishnamacharya for Petitioner. 
Respondents not represented. 
The Court delivered the following 


JUDGMENT :— Petitioner is the first respondent in a petition by the two plaintiffs 
for permission to sue in forma pauperis. The petition was resisted on the ground 
‘that the contemplated suit was bad for misjoinder of parties and causes of action. 
The learned Additional Subordinate Judge after finding that the would-be plain- 
tiffs were pau took the view that the suit was not bad for misjoinder and directed 
the plaint to be registered as a suit. No appearance has been made by the respon- 
dents here despite personal service. 


The ndents are, the father, the would-be first plaintiff and his natural 
son, tte would-be second plaintiff. They sued to recover the self-acquiredeproperty 
of one Marimuthu Pandithar, who died in 1993, on the basis that he had adopted 
the second respondent in 1925. The first respondent asks in the contemplated 
suit, in the event of his natural son’s adoption being negatived for recovery of 
possession on the ground that he is the nearest reversioner of a son Alanganathan, 
who was born to imuthu Pandithar by a third wife whom he married subsequent 
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to his adoption of the second defendant, The two defendants in the contgmplated 
suit are imuthu Pandithar’s wife’s brother and alienee of a portion of the suit 
property from hint. The former claims under a settlement deed of the year 194 

executed in his favour by Alanganathan who died subeequently.- - Ka 


As it appears to me, the contemplated suit seeks to mingle two entirely different , 
causes of action, (1) the adoption of the second petitioner in which the first petitioner | 
has in law no interest, and (2) the reversionership claim of the first petitioner based 
on the setting aside of the alleged settlement deed by Alanganathan in 1947 which 
would be the main issue for determination in the event of the adoption not being 
established. The learned Subordinate Jydge followed the decision in M. A. Velappa 
Nadar v. Chidambara Nadar!, and a Bombay decision Fakn v. Rudrappa*..” 
In the Madras decision by Venkatasubba Rao, J., four plaintiffs joined in a suit. 
with a clear community of interest’ namely to recover moneys and jewels in the 
possession of the first defendant. Though it transpired that there were disputes 
as between the plaintiffs inter se as regards their respective rights in the suit property, 
they did not‘seek for a resolution of those rights in the suit and as mem of a 
family sought to recover possession from the first defendant who is alleged to_ have 
unlawfully retained the property. The common question of fact there was the 
defendant’s wrongful withholding of the moneys in dispute. That case is not 
on all fours with the present case. In the Bombay Bench decision no objection 
was taken in the trial Court on the ground of misjoinder, which the lower appellate 
Court allowed to be successfully taken for the first time and remanded the suit 
for an amendment of the plaint. The learned Bench reversed the remand order 
penda / on the ground that objection for misjoinder was not taken in the trial 

urt as required by section gg of the Civil ure Code. It was also held 
in that case in which the plaintiffs were a widow and an alleged adopted son who 
filed a claim in execution of some property in attachment, that as the widow admitted 
the adoption of the other plaintift the claims were in no way antagonistic and they, 
were both jointly interested in disproving defendants’ title. There is no such commu- 
nity of interest as between the plaintiffs so far as their causes of action are concerned 
which are quite distinct, antagonistic and separate, although on broad grounds 
the father and his natural son may be said to be seeking what alternative remedies 
they can on two different legal bases. 


Order 38, Civil Procedure Code, does not specifically provide any procedure 
when the contemplated plaint discloses misjomder of parties and causes of action. 
‘The learned advocate urges that this ground is partly covered by the Order gg, 
tule 5 (d-1) which requires a pauper application to be rejected where the suit 
appears to be barred by any law. In cases of misjoinder however the suit ix.toto 
cannot be said to be barred by any law and a plaintiff or plaintiffs who are found 
guilty of misjoinder have the right to elect which cause of action they can pursue 
am the suit they seek to file. Strictly the objection as regards misjoinder should 
have been taken after the suit was registered: ‘The learned Subordinate Judge 
has however given a finding on this point at the time-he directed the registration of 
the application as a suit and until set aside it is binding on the parties, I have 
no hesitation in finding that the two causes of action blended in the present. plaint, 
although alternative, are clearly distinct, separate and antagonistic and that the 
son cannot seck relief on the basis of adoption with his natural father secking a 
separate relief in. the same suit on the basis of no adoption. The only ‘course, 
as the learned advocate for the petitioner concedes is for an opportunity to be given 
to plaintiffs to elect: which cause of action to prosecute in the suit. This means 
that one of the two plaintiffs must: drop out. Either the son can prosecute’ this 
suit on the basis of his alleged adoption or the natural father on the basis df no 
adoption. The petition is allowed with these directions with costs against res 
pondents. SG 

V. P, S. — - Petition allowed. 
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“IN THE HIGH: COURT’ OF JUDICATURE AT ‘MADRAS. 
PRESENT Mb: JÆ, VISWANATHA SASTRI. Na 
A i Ramalinga! Naicker and others, | mes ee 


: Aa Naicker | : _ Respondent. 
aly ger Lan (Vf 1008), ection g end Onder a. rala Gada tlttang rat of tala piste 
‘mation —Roghts of judg ter inter se uffected—. Appealabilify.. 

If there is an order of the Court merely settli tbe terms of the sale proclamation which 
does not in any way determino or affect the rights‘of parties, then the order is not open to appeal 
E ee S ee eee of judgment-debtors tater ss who are 
“owners of the equity'of redemption, are affected by the order of a Court that would be a matter 
relating to the executi discharge or satisfaction of the decree and the decision of the Court 
would be, open to at the instance of the aggrieved party. 

A against the order of the District Court, Tinnevelly, dated 13th March, 
1946, in A. S. No. 312 of 1945, preferred against the order of the Court of the District 
Munsiff, Koilpatti, in E.P. No. 76 of 1944, in O.S. No. 214 of 1995. 

= Iga ajan for A. Swaminatha Aypar for Appellant. 

P. Gopalakrishna Aypar for Respondent. , 

2 Court delivered the following 

JUDGMENT. —Two points have been argued by Mr. ee the learned’ 
advocate for the ap in this second appeal. First he contends: that there 

peal to the lower appellate Court against the order of the District Munsiff 
P No 76 76 of 1944, dated 7th August, 1945 ; secondly, he argues that the learned 
Judge erred in law in directing the sale of the properties in the order in 
which he has directed them to be sold.: On the first point I agree with the conten- 
tion of the learned advocate for the appellant to this extent namely, that if there 
is an order of the Court merely ing the terms of the sale proclamation which 
does not in any way determine or ect the rights of parties, then the order is 
not open to appeal. But, if in settling the terms of sale proclamation the rights 
of the judgment-debtors inter se who are the owners of the equity of redemption 
are affected by the order of the’Court then that would be a matter relating to the 
execution, discharge or satisfaction of the decree and the decision of the Court 
would be open to appeal at the instance of the aggrieved party. 

As regards the second point,:the contention of the: plaintiff-decree-holder in 
the courts below and here is that certain items of the’ pro mortgaged and 
directed to -be sold under the mortgage decree have been sold for arrears of rent’ 
due on those items. He contends therefore that the court should not hold out. 
these properties as still being available for sale. -The contention of the respondent. 
is that these so-called rent sales were collusive transactions, the ‘purchase having 
been effected in the name of the accountants and relations of the appellant.. 
Whether this is a true story or not it-is not possible to say on the evidence now 

laced before me. The plaintiff-decree-holder is however not injured or prejudiced 
in any way by the direction of the appellate court that the items oda be sold 
in the'order in which they have been’ directed to be sold by the decree. If the 
jtems whose sale is objected to'do ‘not fetch any substantial price he is not 

Eadie te sebane cy a showing, they are not liable to be sold. 

however, those items are sold‘ and an appreciable price is fetched at the 
court sale he stands to benefit thereby because he will be getting a pro tanto- 
discharge of his mortgage decree without ee himself to any: liability’ for 
damages to the purchaser at the court sale. from‘any point of view, 
the: order of the appellate court’ is one that does not prejudice the decree-holder- 
ct. Un these circumstances, I seeno‘ ground for interfering with the: order of the 

lower rappel court and I dismiss’ this civil miscellaneous second appeal with: 
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‘Present — MB, JUuSTIOE PANGHAPAGESA SASTRI, l 


‘ 


Avudainayagam Pillai | | NE a Appellant* < 
a r ee 
Madras Estates Land Act (I , sections 119, and 147— making gj 
Apa ee oe 99) Ts ef rmi sale Ja ee of teat ra he ne ad 


S a ryot who held a patta made a gift of S. No. 220 of the extent of 16 acres and 52 cents to his 
ionin aoa: In a partition in 1928 amongst the sons of K the property fell to the share of 
X one of the sons of K. After X’s death his son A succeeded to that property. S, died somewhere 
` in 1924. K or his successors never t the patta transferred nor intimated the transfer to the landholder. 
In 1993, for arrears of rent the lan notice of the intended sale of the ryot’s holding under 
section 19 of the Estates Land Act to 5 the endotsement of service on the notice was “‘ on enquiry 
made about the person mentioned in the notice it is found that he died. His heir is not present in 
the locality.. Hence it has been affixed to the outer doar of the house of the above penon ”. The 
sale notice under section 117 of tho Estates Lend Act was signed by the Revenue Divisional Officer 
who fixed the date, time and place of the sale also. g 

The salo officer conducted the sale on 25th October, 1993 and the p. , 2 acres of the holding 
was bought in by the landholder. In 1939 the property was assigned to P. Again in 1994 the 
landholder initiated proceedings under section 112 of the Act for all ed arrears of rent for the subse- 
quent fasli. The notice was in terms similar to the earlier notice. property proposed to be sold 
was two acres in another portion of S. No. 220. The endorsement on the notice was ““ Addressee 
died. His proper heir not present in the locality and notice affixed in the outer, door of house where 
he resided and in the field and public place in the “atid also published by tomtom”. The 
sale notice under section 117 was settled and signed by Revenue Divisional cer who fixed the 
s OAT Lane And place oi Aha ae The sale was effected on 17th Febtruary, 1936 to T who subsequently 

to 


A instituted suits on 5th May, 1944, for recovery of the properties sold in the two rent sales. 


' Held: (1) A was the person who was the owner of the and it cannot be said that he 
no locus standi to file the suits objecting to the sale. Kasa teni kang ie ai ee ji O 


proceed against the regi ‘ pattedar in the absence of any notice from the transferee. But that 
does not amount to a denial of A’s ownership of the ryoti and if the is taken away 
from him in pursuance of an alleged rent sale he is entitled to cpmplain of that dispossession 


and file a suit for recovery of possession. 

Pommuswami Chettiar v. Annakamu Servat, (1940) 1 M-L.J. 148, followed. 

Trulappa Savai v. Vesrappan, (1921) wa 19) 118, distinguished: , 

(2) When the registered pattadar is dead there must bo service of notice on his heirs and 

tepêcsenta nyes or on persons on whom the interest has devolved by operation of law. The no 

ressed to S$ in the present case cannot therefore be taken to be a proper notice so as-to give jurisdiction 
to the Gollector to sell the holdings. The word “ transferor’? in section 4 of the Estates Land Act 
would be applicable only to a living transferor who could he regarded as defaulter and on whom 
the notice under section 112 could be served. Accordingly the sales are mull and void and not binding 
on A who can sue for posesion without having’ the sales set aside. 


(3) Once the jurisdiction of the Collector is validly created by the service of a proper notice 
under section 112 of the Estates Land Act any su ent illegalities (like disregard of the provisions 
of sections 116 or 117 of the Act) are only matters do not make the sale'null and void though 


they may be unlawful in the sense that they may be required to be set aside within the time fired 
by Article 19 of: the Limitetion Act. - ' : 


“Appeal against the decree of the Court of the Subordinate Judge, Tirunelveli, 
in A. S. 112 of 1945, presented against the decree of the court of the District Munsiff, 


Tenkasi, in O. S. 205 of 1944,.ctc. . < 

' SA. No. 915 of 1946. ` EF ; 
ie 4. Spaminalha Aypar, and S. Thyagaraja Ayyar, for Appellant. |. 
dou Y. Venugopalchari, S. V. Rama Ayyangar and N. Subrahmanyam for Res 
x enti orota‘ tt ua 4 aac = SBS al SUS - ioa é 


' 


Wotan ata Sa 


KANG gar gp ah Oe he eee EE TG 
© G. Re Jagadisan for Appellant... 2° SOLD 0S 50 a 
< A. Swaminatha Aypar, S. Tip araja Ayyar and N. Subrakmanyam for Respondents 
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c.Court delivered the following 


Pee :— These two second appeals raise questions relating to the validity 
of, rent sales of ryots’ holdings under oe VI of the Madras Estates Land Act of 
1908. S.A. No. 914 of 1946 is by the plaintiff against the judgment and decree of bel 
Subordinate Judge of Tirunelveli in A. S. No. 112 of 1945, confirming the j 

and decree of the.District Munsiff’s Court, Tenkasi, in O. ° No. 205 of 1944, S No. 
981 of 1945 is filed by the first defendant in O. S. No. 206 of 1944 on the file of the 
District Munsiff’s Court, Tenkesi, against the judgment and decree of the Subordinate 
ai in A. S. No. 113 of 1945 reversing the decree of the District Munsiff. 


village of Sivagiri Estate, one Sundaram Pillai was a ryot holding 
patta No ee ieee comprised amongst others S. No. 220 of the extent of 16 acres 


and 52 cents. The landholder was the zamindar of Sivagiri. Sundaram Pillai 
Lae two daughters. In 1913, he gifted S. No. 220 to his son-in-law, one Kosalaram. 

appears to have been a partition of the family properties amongst the sons 
ar Ke am as evidenced by Ex. P-2, dated 16th June, 1928. By the partition 
arrangement the plaintiff’s father got this property and after his death the plaintiff 
succeeded to it. Fe would appear that all along the patta had been standing in the 
name of Sundaram Pillai though he died somewhere oa 1924. The transferee 
Kosalaram never got the patta transferred in his name. oes not apppear that 
he intimated to ländholder the transfer by nan Pillai. In 1933, for 
arrears of rent of fasli 1941 the landholder gave notice of the intended sale of the 
ryot’s holding under section 112. This is evidenced by Ex. P-6. It reads as 
follows :— 

“ Sundaram Pillai, son of Arunachalam Pillai, ryot and pattadar Nos. 406 of No. 10, Kotta 
village. Sirani tamin, infovined hat a bams of Re 87-8-1 hae from him by way of arrears. U 
the above amount is Within -30 caya siter thie date Of be Ne Seeger or unlen a naie 
is lodged before the jecting to the right of sale, the holding mentioned in the 7th column 
noted below herein will be Tbe weld 
This notice was sent for service on the party and the endorsement of service reads 
as follows :— 

“ On enquiry made about fhe person. mentioned an the eee (It is fama) that be diei. His 
POE AE E AA A ce it has been affixed io the outer door of the house of the 
above penon No. 406.” 

The sale notice Ex. P-6 (a), dated 16th September, 1933, under section 117 of the 
Act, is signed by the Revenue Divisional Officer who fixed the date, time and place 
of the sale also. The sale officer conducted the sale on ee October, 1933, and 
the property was bought in by the landholder. It wo ied that in 1939 
the property purchased was assigned to the first defendant in O. S. No. 206 of 1944 
who is the appellant in S. A. No. 981 of 1946. The holding covers two acres now 
identified aS No. 220/A-1. Again in 1934 the landholder initiated proceedings 
under section 112 of the Act fcr alleged arrear of rent for fasli 1942. The notice 
is Ex. P-3, dated 29th September, 1934. That also is in terms similar to the earlier 
a Ex. P-6, and informs Sundaram Pillai of the existence of the arrear-and the 

proceedings initiated. The property that was proposed to be sold was two 
eal in another portion of S. No. 220 peng tae western portion in S. N9 220 of 
A-2. This notice Ex. P-3 was returned the endorsement, i 

“The addreseo mentioned herein died. His proper heir is not present in the locality. 
Hence the notice issued in the name of the above person has been affixed on the onte door ofthe 
house where he resided. Another copy bas been ee ee to thesi ck fixed in the 
land under attachment. soe (copy) bas been affixed to the front portion of the Pillayar 
temple, a public place in the village. It has been published also by tom tom.” 

The sale notice under section 117 was settled and signed by the Revenue Divisional 
Officer, Koilpatti, who fixed the date, time and place of the sale. , The warrant 
appointing the selling officer is Ex. P.-g (b) and sale was actually effetted on. 
17th February, 1936, to one -Kandaswami Chettiar, who subsequently sold’ it to 
the first defendant in O. S. No. 205 of 1944. ro plaintiff i instituted thé suit for 
recovery of possession “of the properties sold-in the two rent sales on 5th May, 1 
According to the'plaint, the latatift was the owner of the, properties and without 
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any notice to him the sales had been effected behind his-back in an illegal manner 
and contrary to the provisions of the Madras Estates Land Act. The plaint attacks 
these sales as invalid, and treating them as nullities the plaintiff wants to recover 
-possession of the properties from the persons in possession thereof, namely, the 1st 
defendant in each of the cases. The 2nd defendant, the landholder has been implead- 
ed because he is interested in supporting the rent sales in question. ; 
Various grounds were urged in the plaints attacking the validity of the rent 
sales. Ofthese ultimately two grounds were pressed during kan aa E 
courts. The first ground of attack is that as notices under section 112 were 
to Sundaram Pillai who had long ago died such notices are inoperative and cannot ° 
be the basis for giving any jurisdiction to the Collector to effect a sale, The 
sales were accordingly to be treated as null and void. The second ground of Attack 
is that it is not the selling officer who fixed the date, time and place of the sales 
but it was the Revenue Divisional Officer who did so. This is urged to be a dis- 
of the mandatory provisions of section 117 of the Act in consequence of which 
it 15 eer the sales are invalid. These two contentions have survived and have 
to be dealt with now. i 
I may however dispose of one or two minor contentions raised, before I deal 
with these two important questions which have been raised and fully argued before 
me. It was first urged that the plaintiff Avudainayagam Pillai had himself been 
recognised as ryot by the landholder and the sales without notice to him would 
therefore be invalid. The lower courts have found on the evidence that there 
was no such recognition of Avudainayagam Pillai as ryot by the landholder, 
and as admittedly, neither Kosalram nor Avudainayagam Pillai had ‘given any 
intimation to the landholder: of the change of ownership from Sundaram Pillai 
to Kosalram the plaintiff was not entitled to be treated as a ryot. This argument 
therefore fails. e contention that was raised by the respondents was that even 
if the rent sales should in law be invalid for any reason the plaintiff had no locus 
standi to file these suits objecting to the sale. It was urged that neither he nor his 
predecessor having given any notice to the landholder it was only Sundaram Pillai 
or Sundaram Pillai’s heirs that can object to the sale. Reliance was placed on 
iang ia Seroat v. Vesrappan?. I cannot with this contention as the plaintiff 
was the person. who was the owner of the holding. It may be that the landholder 
was entitled to proceed against the registered pattadar in absence of any notice 
from the transferee. This does not however amount to a denial of the plain- 
tiffs ownership of the ryoti holding, and if the pro of which he is the owner 
and in is taken away from him in pursuance of an alleged rent sale under 
the Act hé is certainly entitled to complain of that wrongful dispossession and file 
a suit for recovery of possession. The decision in J Seroai v. Vesrappan! does- 
not bear on this point. * That only decided that a defendant who had an opportunity 
of contesting the right of suit under section 112 on grounds which he could have 
raised as for instance the non-tender of a patta to him, etc., as uired by section 
g of the unamended Act, now section 77 (a) after ntoh 1934, and who 
not so filed the suit before the Revenue Court cannot plead the invalidity of 
the sale, in civil proceedings later on. I find the decision in Ponmuswami Chettiar v. 
Annakamu Seroai? by Wadsworth, J., is directly applicable to the facts of the case. 
I therefore repel this contention. 


I shall now proceed to deal with the two questions raised and pressed before 
me. It is now settled law that proper notice under section 112 of the Madras Estates 
Land Act is a condition p ent for creating jurisdiction in the Collector to sell 
a ryot’s holding under Chapter VI. Where there had been no such notice or where 
such notice is not served in the manner contemplated by the section, rent sales 
following thereafter have been held by this Court to be void altogether. -The 
decision in Rajitagiripati v. Pedakotayya* definitely holds that a sale under such 
circumstaiices should be regarded as a nullity and not merely as one which is invalid 
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and: unlawful and requiring to be set aside by the affected party within the time 
vided for so doing under the appropriate article of the Limitation Act.-, It has 
contended before me strenuously by Mr. Nethi Subrahmanyam, the learned 
advocate for the landholder, that this view requires reconsideration by this Court. 
He relies strongly upon the earlier Full Beck decision in Venkata v. Changadu}, 
Tt dealt however with the Revenue Recovery Act and held that it is only where 
oe o AITA AE all or whare a Dolan on whic thers ae brica anid aol belong. 
ing to the defaulter is sought to be sold that there is the defect of jurisdiction and 
that all other violations of the statutory provisions relating to the holding of a sale 
. are mere illegalities or irregularities which may make the sale unlawful and liable 
to be set aside but such sales cannot be treated as nullities unless they are set aside, 
eae relies on section 104 of Chapter VI Taung to sales of distrained property 
ich allows a Collector.to either go on with the sale or order a fresh tion 
where there is any defect of the kind mentioned in the section of which hé was not 
originally aware but which has been subsequently brought to his notice. I must 
state however that even with regard to the sales under the Revenue Recovery 
Act this Court would appear to have taken a view different from Venkata v. Changadu 
in later cases. At any rate it is pointed out in Rajitagiripati v. Pedakotayya* that 
whatever may be the correct law with reference to sales under Revenue Recovery 
Act, so far as sales of holdings under Estates Land Act are concerned absence of 
` proper notice under section 112 is a jurisdictional defect as a co ence of which 
the sale itself must be treated as a nullity. Although the earlier and later decisions 
taking’ the view that such sales are unlawful use the word ‘‘ void ” it is not quite 
clear whether it was necessary in those cases to draw a distinction between a void 
sale in the sense of its being a nullity and an unlawful or illegal sale in the sense 
that it has to be set aside. Nevertheless the decision\in Rayitagiripati v. Pedakotayja® 
is too clear and direct for me not to follow it. It seems to have been impliedly 
adopted in the Full Bench decision in Munisamit Mudali v. Narasabpa Mudali*, 
where also it may be noted that the suit was filed after the expiry of the period 
that is fixed under Article 12 for a suit to set aside the sale. In these circumstances 
I am not free to canvass the matter afresh and I must proceed on the footing that 
if there is no notice under section 112 or no notice properly served under section 112 
it is a jurisdictional defect. - 

,` Turning to the facts of this case the first thing that has to be noticed is that 
Sundaram Pillai had died several years before these sales. The patta had however 
continued to be in the dead person’s name. The evidence is not clearly placed 
in this case before the Courts as to how the rents had been paid in subsequent 
years, between Sundaram Pillai’s death and the period of the rent sales. As alread 
observed I must proceed onthe footing that the plaintiff Avudainayagam Pillai 
was never recognised as a ryat by conduct of the landholger and the registered 
pattadar is Sundaram Pillai, the deceased. The question that arises is whether 
in such circumstances a notice in the terms of Ex. P-g and Ex. P-6 and served 
in the manner evidenced by the endorsements therein which I have already extracted 
earlier in this judgment can be said to be notice as required under section 112 or 
proper service of such a notice. The method of service under section 112 was as 
provided in that section itself prior to the act of amendment of 1994 and after 
the amendment it is in the manner of section 72. Section 147 of the Act provides 
for the validity of the proceedings taken against the transferor where there has been 
no notice given by the transferor and the trahsferee to the landholder. : This is a 
case where Sundaram Pillai transferred the holding by a gift deed in favour of the 
plaintiff's ancestor. This is not a case of devolution by law. ‘Prima facie therefore 
the ings taken against a transferor must be.taken to be binding against the 
transferee but for the’fact that the transferor has been dead and the i 
were instituted on a notice addremed to.a dead man and served really By affixture 
im the circumstances set out above in the endorsement on the notices. It has been 
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argued broadly before methat in spite of the fact that the transferor is dead the 
proceedings under the Estates Land Act are not really, concerned with the question 
of the owners of the property but it is the holding as an abstract entity that is being 
brought to sale. A distinction was sought to be drawn between the provisions of 
the Revenue Recovery Act where the moveable and immoveable pro 
of the defaulter is being brought to sale and the provisions of the Estates Lan 
Act where the holding as such is being brought to sale. I cannot agree that 
in this matter the question who is the owner of the holding, is immaterial. 
It was on this ground that the decision in Manikkolandayammal v. Secretary 
of State for India? relating to a sale under the Revenue Recovery Act where 
e notice of sale under section 25 was not given to a living person, the 
registered pattadar being dead, the sale was held to be null and void, was sought 
to be distinguished by Mr. Venugopalachari, the legrned advocate for one of 
the auction purchasers. It has been held as a fundamental principle that a 
man cannot be deprived of his propery ay proceedings to which he has not 
been made a party in the sense that notices issued to a dead person are to be 
taken as notices served on him. It was pointed out in Marukkolandayammal v. 
Secretary of State for India! that the provisions of, the Act contemplated that the 
defaulter, the registered pattadar, on whom notice was intended to be served was 
alive so that the proceedings may bind the owner of the holding though not himself 
served with the notice. Similarly in sales under the Code of Civil Procedure it has 
been held that where a judgment-debtor died before the sale and there was nobody 
on record the sale will be null and void.” It was pointed out by the Judicial Gom- 
mittee in Debi Baksh Singh v. Habib Shah*, that the provisions relating to service 
of notices contemplate service of notice on living persons and not on persons who 
are dead. I am of opinion that on a proper construction of section 147 the word 
transferor would be applicable only to a living transferor who could be ed 
as defaulter and on whom the notice under section 112 could be served. any 
rate where the registered pattadar is dead there must be service of notice on his 
heirs and legal representatives or on persons on whom the interest has devolved 
by operation of law. The notice addressed to Sundaram Pillai in the present 
case cannot therefore be taken to be a proper notice so as to give jurisdiction to the 
Collector to sell the holdi It is a, ‘argued for the auction purchasers 
that in this particular case the notice may be taken to have been accepted e 
heirs and served on them because the endarsements show that Sundaram Pillai 
was dead and the heir of Sundaram Pillai was not present in the locality and 
therefore the notices were affixed to the house, to the ic temple and to the land. 
It is argued that sections 78 and 112 would justify the procedure of affixture where 
the person who is sought to be served could not be served. It is suggested that 
the reference to the absence of heirs in ‘the locality and the consequent necessity 
for the affixture which was done in the manner stated is sufficient to show that 
service by affixture in the present case must be taken to be equivalent to personal 
service on the heir of Sundaram Pillai. “In that view it is argued that if the notices 
in terms of Ex. P-3 and Ex. P-6 were really served on the heirs pérsonally and accepted 
by them without demur and’ without raising the objection that the name of the 
dead man is put in in the notice and their names are not mentioned specifically, it 
angat be Ope nite them fo bara round Jate an And bien to tie a kon ai aoan 
Tt is argued that the present case of service by affixture should be taken to be on 
the same footing. as service personally on the na although the notice which is 
served on them discloses on its face, the hame 0 Sundaram Pillai only who was 
long ago dead. ‘It may be that if actually the notice 'addressed to a dead person 
is ted ‘by his heit at law without, objection’ the heir at law may be é 
from objecting to the legality of the notice. ` In fact, this Court has held that with 
reference to pattas which are teńdered though in the name of the dead person to 
the heir of such a person as his patta and accepted by him as such without objection 
are_valid:. Indeed“even a tender òf-sùch a patia -without actual. acceptance had 
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been held: to be sufficient ' {see Kaliappa Nadar v. Muthu Vijaya ',Thambayasamit 
and Lamindar of Ettiyapuram w. Sankarappa Reddiar*). In fact even in the Full-Bench 
-decision in Lakshmana Atyar v. Aiyasami Aiyar®, the patta was in the name of the 
transferor but it was tendered to the transferee as his patta and accepted by him 
without any protest. The Full Bench held that the patta wag good, and ‘the trahs- 
ferec was a defaulter as he had been recognised as a ryot by the landholder. It 
may be ible to distinguish the case where the notice is issued to the dead man 
‘nominally and not accepted by the heir from a case where the notice is accepted by the 
‘heir without protest and acquiesced in: It is on these lines that Mr. Jagadisa Aiyar, 
‘the learned advocate for tht appellant, in S. A. No. 981 of 1946, scat to support 
“the judgment of the learned ‘District Munsiff in his client’s favour. I am épared 
“to extend the principle underlying ‘the ‘tender of pattas in the names of den ei 
‘to their heirs and accepted by them as good, to cases of notice also under section 112. 
“If in this case there had been a personal service on the heirs I should have upheld 
Mr. Jagadisa Aiyar’s contention on this point, on grounds of estoppel. The 
‘difficulty however in this case is that there was actually no personal service on the 
‘heirs of Sundaram Pillai but there was only an affixture in the mode contem- 
; aoe by section 78 for the reason that service could not be effected on such heirs. 
X . Thyagaraja Aiyar vehemently argued that this was a new aspect of the case 
`, not presented in any of the lower Courts and it must be open to him to show that 
‘service b Fou Bose fs IE nce Aa there was nioi ng 
to show that any bona fide enquiries were made as to who were the heirs of Sundaram 
Pillai and as to where they were living and as to whether they could not be served 
personally. He relied on cases which have held that unless there is due diligence 
in trying to serve personally a-defaulter; a mere affixture would not justify the sale. 
I did not however allow him to raise this point as I thought it raised questions of 
fact which have not been placed or investigated by the lower Courts, and in a second 
appeal it is too late indeed to hold on the materials before me thar the afnis 
was improper. At the same time Mr. Th ja Aiyar while reluctantly acquiesc- 
ing in that ruling of mine forcibly by contending that indulgence should 
not be’ oie cin Gee ee 
heirs w ich they never set up in the lower Courts, they all along being content 
Pantene, Mat service Dy: aflirtiire-was pro wherever the registered landholder 
was dead because he could not be and therefore the alternative_method 


of affixture was justified. I must admit that there is a good deal of force in Mr. 
Th ja Aiyar’s observations and if I am to decide the case against him I should 
have hesitated very much before I could allow the new contention raised in the 
Present form to be urged before me., But on further consideration, I am of opinion 
that even if a case of personal service on the heirs of Sundaram Pillai of notices 
addressed to the dead lca accepted by the heirs may give rise to estoppel 
peung term from ob ing to the sufficiency and legality of its contents it would 
straining too much to ho that an affixture should have the same consequence 
as personal service giving rise to an estoppel by conduct of parties served. Personal 
service is actual knowledge o? the contents of the document and if a person who 
receives the document, sees that it is addressed to a dead man but is tendered to 
him as service on him and acquiesces in it it is apparen because he is prepared. 
to condone the reference to the dead man and treat it as to him personally 
ellen If he had any objection and if he had mentioned it it could promptly 
corrected and notice with his name put in will be served on him. That is the 
Treason why he cannot object to the service of the writ or notice. But affixture is not 
exactly actual knowledge. It is only'a case where there is constructive knowl 
imputed to the man because the means of knowledge are available to Aim. It 
would not be just to hold that in such circumstances service by affixture should have 
the same efficacy as personal service in the sense of giving rise to an obligation on 


the part of the man to object to the terms of the notice on the ground that the dead 
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man’snameis putin. I cannot therefore uphold the coritention that in this particular 

case the notice which is not ordinarily a proper notice addressed to a living person 

could be treated to be proper notice accepted by the heir as addressed to him. 

It would follow in my opinion that there is an absence of valid notice under section 

112 of the Act and in view that I have taken that such sales have been held 

Dan Court to be null and void it would follow that these rent sales are not 
ding on the plaintiff‘and the suits ought to be decreed in his favour. 


This would be sufficient to dispose of the appeals but in view of the fact that 
the learned counsel have argued the other question relating to the cousequence 
of the disregard of the provisions of section 117, I may briefly state my views on 
that question as well. It has been held in this Court in Manickavasaka Thevar v. 
Chidambaram Pillail, a Bench decision agreeing. with an earlier decision of a 
single Judge in Kadirvelu Ambalam v. Alagappa Ambalam* that where the sale officer 
has not done things referred to in section 117 of the Estates Land Act the sale would 
be unlawful kang a although it was a superior officer who actually fixed the 
terms of the proclamation and the other relevant matters. Consequently on the 
decision of the single Judge, the old Act was amended and new provisions have been 
introduced in sections 116 and 117 of the Estates Land Act. Section.116 now . 
ponia for certain duties being performed by the Collector and section 117 provides 
or the selling officer fixing the date, time and place of the sale. In these second 
appeals one of the rent sales was governed by the provisions of the unamended Act 
and the other one by the amended Act but in both cases we find that the date, 
time and place were fixed by the selling officer. It is argued that in consequence 
of the amendment the more important matters of the sale proclamation have been 
entrusted to a superior revenue officer while comparatively minor matters are 
left to be settled by the sale officer and therefore whatever may be the case with 
regard to the cece of provisions of section 116, disregard of the provisions 
of section 117 should not any longer be regarded as so mandatory as to entail the 
result that the sale is unlawful. The test to decide whether the visions 
are to be ed as mandatory or directory is laid down in Bench 
decision in Manickavasaka Thevar v. Chidambaram Pillai! already referred to. 
Having regard to the princi les which are found extracted in that decision from the 
English judgments and aan wa them to the facts before us, I cannot but concede 
there is a good deal of force in the contention that the matters provided for in section 
117 are regarded by the Legislature as comparatively minor matters, and not #0 
important as matters provided for under section 116. Having regard to the general 
scheme of a rent sale, I should be disposed to hold that disregard of the provisions 
of section 117 in the sense that the superior officer settled these matters instead of 
the sale officer does not make the sale illegal. This consideration of course will only 
govern the validity of the rent sale of the 1936 but not of the earlier sale which 
took place in 1933. But that apart, ano contention has been raised before me, 
namely, that even a violation of the provisions of sections 116 and 117 does 
not make the sales a total nullity but they are merely unlawful in the sense 
that they are voidable and liable~ to be set aside and must be set aside within 
the period provided for by Article 12 of the Limitation Act. It was conceded 
before me in answer to a specific question that Article 12 (b) would apply fo 
suits to set aside a sale as held by a recent Bench decision in Venkateswarlu v. 
Viraswami*, That decision upholds that view both with to the amended 
Act aswell as the umamended Act. In this case alth the sales were in 
1933 and 1936 the suits were filed only in 1944 long after the jod of one year 
and 45¢ days from the dates of sales which will be the period provided for by 
Art. 12 of the Limitation Act. Indeed whether it is Art. 12 or 14 or even 120 the 
period had long ago expired. It is -only if a 12 year period can be justified that 
these suits will be in time. Once the jurisdiction of the Collector is validly 
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created by the service ofa proper notice under section 112 I should think that any 
su t illegalities are only matters which do not make the sale null and void 
though they may be unlawful in the sense thay they may be required to be set aside. 
It may be noted that the twa decisions dealing with the matter related to cases 
where actually the suits were instityted within the time prescribed by Article 12 and 
it was not necessary for their Lordships to consider the question whether the sales 
were really void and not merely voidable. In my view such sales in ely paka 
of the absolute provisions of any of the sections of the Estates Land Act apart from 
cases' where there is no jurisdiction at all to sell, relate only to illegalities which 
make the sale voidable and in such cases the sale must be got set aside within the - 
time fixed by Article 12. It will not be open to the plaintiff where it is necessary to 
set.aside the sale before he could get the relief for possession simply to ignore the 
sale and ask for possession, after the iry of the period to set aside the said 
sale. On his aspect of the cee shoul hs ve eld ihat the muita were bacred Gy 
time and plaintiff could not get the relief for possession. In the result 
notwithstanding my opinion on the second point above referred to, as I have held 
on the first point that there was no jurisdiction to sell at alleand the sales are 
consequently null and void; both the suits are decreed. But the plaintif. must 
pay Rs. “100 to ‘the first defendant in'both the cases being the value of -the 
improvements found to have been made by them. This order will be given effect 
to.even in O. S. No. 205 of 1944. It has already been provided for in the decree 
of the trial Court in O. Š No. 206 of 1944. ' | . 

In the result second appeal No. 915 of 1946 is allowed with the modifications 
suggested and S. A. No. 981 of 1946 is dismissed. In the circumstances of the case 
having.regard to the conduct of the plaintiff I think this is a proper case where 
each p should ‘be directed to bear this own costs throughout., The costs of the 
2nd defendant’s advocate is fixed at Rs. 100 in each case. i 


No leave. | : s 
K.S. S. A. No. 915 of 1946 allowed and 
S. A. No. 981 of 1946 dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 
PRESENT — MR. Justice Sussa Rao AND Mr. Justicg CHANDRA REDDL 
Jagadambal .. Appellant* 

v. ~ OP 33 ; : 
Saraswathi Ammal and another .. Respondents. 
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The rule that in regard to succession to Stridhanam property, Hindu law ers an unmarried 
daughter to a married daughter does not apply to such a case.* When the sages down the principle 
of preference they were only considering a case of competition between a kanya, i.s., a virgin and 
a married daughter to the estate of their mother. Dancing girls are not virgins, are not married 

i and p t id ih : A 4 
` There is no rule of preference based on degradation as no such rule has been proved to Have 
been evolved by custom or analogy of Hindu law. | i ; 
` Appeal against the degree of the Court of the Subordinaté Judge, Tanjore, 
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The Judgment of the Court was delivered by f : 
. ` Subba Rao, J.—The question that arises in this appel is whether in the case 
of competition between a dasi daughter and married daughters to succeed to the 
estate of her mother, the former would exclude the latter. 
The relevant facts n for appreciating the question of law raised. in 
this case may be stated. The following pedigree may usefully be referred to: 
| | ; l | 


Thulasi. 
Tangata (died 25-7-43) 


papery Gani deft.). Jagadambal (plaintiff). Mecnambal (end deft.). 
The members of the family belong to the dasi or dancing: girls community. 
‘Thangathammal was a dasi and in accordance ‘with custom, she had bottu 
tied ina temple. Saraswathi the 1st defendant also had bottu tied in the temple. 
But Jagadambal and Meenambal got married. Thangathammal died -intestate 
on 25th July, 1943, possessed of property. On her death the plaintiff, 
one of the married daughters, filed the present suit for partition and separate 
possession of her one-third share in the properties left by her mother, 
Thangathammal. -The 1st defendant inter alia contended that by custom obtaining 
in the community a dasi daughter is the nearer heir to the dasi mother. Curiously 
the and defendant who is also one of the married daughters supported, the case of 
the rst defendant. The learned Subordinate Judge held that a custom has been 
proved that a dasi daughter is the nearer heir to.the dasi mother than her married 
daughter. In the result, he disallowed the claim of the plaintiff and dismissed 
the suit. The plaintiff has preferred the above appeal. Learned counsel for the 
appellant raised: the same contentions before us. 

At the outset we shall briefly notice the law applicable to the dasi community. 
The dasi or dancing girl caste has a definite status in society. The girls were 
dedicated to the deity and prostitution was not an essential condition or even 
a necessary co ence. But later on they had fallen so low that it is now im- 
possible to think o a dancing girl without her taking part in the professional prosti- 
tution. The law regulating succession to dancing girls is not laid down = the 
-precepts of sages. Rules governing their succession are evolved by caste custom 
and usage aa in other cases the texts relating to stridhana are made applicable 
to them as rules of justice, equity and ‘good conscience and also by the rule of 
‘In Mayne’s Hindu law, the principles governing the said caste are stated as 
follows: ` 

“ It was held that the members of the dancing girl caste are not governed: by the ordinary Hindu 
law in matters of succession, but by caste custom and usage. There does not scem to be any valid 
reason why the property of a dancing gir] should not be governed by the rules of succession to stridhans 


/ 





pro t to the extent to which there isa usage to the contrary. Whether the texts relating 
to stri apply to dancing girls or not, the rules of succession they lay down will apply to 
them as-rules of justice, equity and good conscience. They will alo apply by the rules of analogy.” 


a custom in support of the defendants’ case that a dasi daughter would be a prefe- 
rential beir in a competition between her and a matried daughter. The learned 
Judge accepted the eviderice, adduced ‘on behalf of the defendants and held that 
such a custom was proved. Learned counsel for the appellant canvassed ' that 
finding before us, In appreciating thé evidence, the principles laid down by the 
Judicial Committee in. Palaxiappa Chettt v. Sreemath Devasikamant Pandarasannadhi* 
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and, applied by a Bench of this Court in Brahadseswara Mudaliar v. Rajagopala Pillai! 

‘piz., that the custom must be ancient, certain and reasonable may. be borne in mind. 
“The nature of the evidence required to establish such a custom, is stated by the 
Privy Council in Ahmed Khar: v. Chanm Bibi?, in the following passage : 


“As the Custom in respect of which the two Courts in India have differed, their Lordshi 
think the $ i Judge was in error in putting aside the large body of evidence on the plaintiff's 
side merely on the that ific instances had not been are of opinion that the 
learned Judges of Court are right in ho that a custom of the alleged: in this case 
may be proved by evidence as to its existence by members of the tribe or family who would 


naturally be cognisant of its existence and its exercise without controversy.” 
It is therefore clear that such a custom may be proved not only by specific instances 
but also by general evidence of the nature described above. The evidence adduced 
in this case by the parties comes under both the categories. There is a general 
evidence and there is also an attempt to prove specific instances. 
* * * * k 

[After referring to the evidence of custom adduced in the case, it was held] 

We are therefore of the view that the custom pleaded by the defendants has not 
_ | Mr. T. M. Krishnaswami Aiyar then argued that the dancing girls’ caste had 
a distinct status in Hindu society and by custom or by analogy a rule of law has 
been evolved recognising the state of degradation as a rule of preference in a 
competition between a dasi sie A and a married daughter. He further contended 
that though the said principle been abrogated by the later decisions in the case 
.of succession to a prostitute the said rule of law in regard to dancing girls is left 
untouched. We shall now proceed to consider the cases cited by him. In Chala- 
konda Alasami v. Chalakonda atnachalam*, the defendant was from her childhood 
brought up by the plaintiff and both of them earned jointly in the trade of prosti- 
tution.” The learned Judges held on the principles of law and on common justice 
that both of them held the property sini ee the plaintiff as the eldest member 
of the family was entitled to its possession. In Kamakshi v. Nagaratnam‘, it was 
held that on the death of one of the two sisters to whom the joint hereditary office 
of dancing girls attached to a pagoda had passed on the death of their mother, the 
share of the deceased sister in the office devolved on her daughter and not on the 
surviving sister by survivorship. The principle on which they decided the case is 
stated at page 186 : z : is 4 

“ There to be no doubt that the da of ing women like the ies to the 
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ajang oe oe ae to sons under general law of inheritance, and so regarding 
the pertics in the present case it 15 clear that the first defendant did not, as coparcener, acquire by 
the general law the right of succession to the exclusion of the plaintiff and that the plaintiff was 
entitled to succeed to the share of ber mother.” , 
It is clear from this decision that in the case of dancing girls living as members of 
one family the principle of coparcenary applitd by analogy. In Stoasangu v. Minal". 
the question was in a competition between the sons me sister leading a life of 
prostitution who would be the preferential heir to the estate of another deceased 
sister who was leading a life of prostitution. The learned Judges followed the decision 
in Tara Munnea Dasses v. Motes Buneanee® and held that the prostitute rather 
than the sons would be the preferential heir. The principle on which the question 
was answered in that case is found at page 284 : i 

“ Following the opinion of the it, the Sudder Adalat held that the two itut , 
daughter ese pasane ey ibet what the peice ate nas Cand ar ge ces 
of married and respectable daughter to the outcaste mother had been severed.” ° 
In Narasanna v. Gangu" an adopted niece of a prostitute dancing girl was preferred 
to her brother remaining in caste. The decision was based on the princjple that 
LL an 
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the legal relation between a prostitute dancing girl and her undegraded relations: 
remaining in caste became severed: In Subbaratna Madali v. Balakrishnaswami 
Naidu}, on which the learned advocate laid t stress, the facts are, the deceased 
woman Palani inherited the property in dispute from her mother Nagu who: 
inherited from her mother Mottai who in her turn inherited from her father Aruna- 
chala, Arunachala had two brothers Ramaswami and Mathurbutham. The 
question in that case was whether Mathurbutham’s daughter Seethai or Rama- 
swami’s daughter’s son Marudamuthu Mudali was the heir of Palani. The learned 
Judges held that Mathurbutham’s daughter was the preferential heir to Ramaswami’s 
daughter’s son. In the course of the judgment they considered the earlier cases. 
y inted out that the rule of preference based on degradation was no longer 
g w. They say: T 

“It is to be observed that these cascs leave the law as to dancing girls as it was before.” 

Mr. Krishnaswami Aiyar strongly relied on this passage and argued that though 
the rulc of preference based on degradation is no longer ap licable in the 
case of prostitute’s property, it continues to be the governing rule in the case of 
dasis or dancing girls, This argument presup that there was a rule of law 
evolved by custom or on the analogy of Hindu law recognising the said rule of 
preference in the case of dancing girls. The cases cited by him which we have 
already referred to do not recognise any such rule. Each case was decided on the 
proof of a particular custom or in its absence by ap lying the rules of Hindu law by 
analogy. Further if that rule was no longer applicable to prostitutes, we do not 
sec any particular reason why it should continue to. apply to dasis who leda 
prostitute’s life. The principle now well settled is that itution does not sever 
the tie which connected a woman to her kindred by blood (see Hiralal Stagha v. 
Ters Charan Rayi, Subbaratna Mudali v. Balakrishnaswami Naidu? and Viswanatha 
Mudali v. Doraisvami Mudali*). If prostitution does not sever the tie we do not 
see any reason why a different rule should be applied in the case of dasis. Be 
that as it may we cannot accept a rule of preference based on degradation as no 
such rule has “been proved to have beeni evolved by custom or by analogy of 
Hindu law. $ 


Learned counsel for the respondent next argued'that even applying the analogy 
of Hindu law the 1st deferidant being an unmarried daughter should be preferred 
to the plaintiff who is a married daughter. In regard to succession to stridhanam 
property Hindu law prefers an unmarried daughter to a married daughter. Whether - 
a prostitute can be ranked as an unmarried da ter within the meaning of the 
smritis has been elaborately considered in an illuminating judgment in Tara 
v. Krishna’. In that case one Voghya (a male dedicated to the God Khandoba) 
had three daughters one of whom was a murali (female dedicated to the God 
Khandoba) and two married.’ After Voghya’s death his dasi daughter who lived 
by prostitution claimed her father’s property as heir to the exclusion of her sisters 
Sader the rule of Hindu law that an unmarried daughter inherits to her father 
before his married daughter. The learned Judge Chandavarkar, J., exhaustively 
considered the smritis and the commentaries and held that a woman who in her 
maiden condition becomes a prostitute, being neither a kanya (unmarried) nor a 
kulastri (married) ‘would be entitled to succeed to her father’s’ pro only in 
default of cither married or unmarried daughters. The learned Ju construed 
the word unmarried daughter as a kanya, The leatned advocate questioned 
the correctness of this decision on two grounds (1) that the construction is contrary 
oe oe aa takshara which correctly translated means 

_ unmarried and (2) that thereason given by the learned ‘Judge for preferring a kanya 
to a married daughter, viz., that according to law the right is given to her because 
of her éligibility for marriage no longer holds ‘good ‘as it is now recognised that a 
dasi can also be married: ‘It is unnecessary to consider ‘the Various texts and the, 
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coinmentaries as we ectfully agree’ with the’ interpretation put upon: that word 
by ‘the learned Judge. ` ut we may Observe that ‘it is inconceivable that whem the - 
sages laid down ‘the principle of preftrence they would have intended “to ‘include - 
å prostitute’ when ‘they’ ae word anudha or unmarried daughter. They were: 

KE considéring a case of competition bêtween a kanya, i.e., a virgin and a married 

pray to the estate of their mother. In Subbaratna: Mudali v, Balakrishnaswami 

though in a different context, the learned Judges have Drought, out this 

idea very forcibly. They’ say at page 209 : 

a Sr tae ie pee ea SAE acd ease ae 
Tho we with the attributed to the word “unmarried” by the 
ela J cage: we do not think it is posible to apply the rule.of preference to the 
case where the competition is between a dasi daughter and a married daughter 
ofadasi. The only rule of Hindu law wheich we can reasonably apply by analogy 
in the absence of a custom and consistent with the rule of justice, equity 7 
conscience is the'rule of propinquity, i.e., proximate relationship. Applying that: 
rule we hold that both’ the merried and the dasi daughters would take property’ 
in equal shares. Thetefore the Plaintiff would be entitled toa one-third share in 
her mother’s properties. . 


. Learned counsel for the appellant did not contest the, other findings of T 
yet Court and therefore we accept them. a 


--In the dle tid appeal Iya apa hi pect and BABE na aaa of ike ease 
we direct ‘the parties to bear their own costs’ here and in the Court below. : The 
meme profits’ will be ascertained oni a'separate application. : | 


V. P. S. E : ‘Ae li par 
MA tek Kr pan 
neo _ IN THE HIGH CCURT OF JUDICATURE AT MADRAS. ` 
Present — MR. Pi V. “RAJAMANNAR, Chif Justice, “Mr, Josa Goya 





Menon, Mr. Justice PANGHAPAGESA SASTRI, Mr. Justicg VIEWANATHA SASTRI 

AND Mr. Josti (Guanpra “REDDI. ; nae g 

Vadlamudi Venkateswarlu dad another . ve Se, ee hes aici ee 
v. ' ; TO 

Ravipati Ramainma and another ' ih S ag Respondents. 


Gal Gn ee 0 741) rule 22 —Right of respondent in an appeal to prefer objections 
to the decree without fling separats 

The provisions of Order 41, vole a ofthe Gade of Chl Procbare de ot cosh oe papa 
to prefer objections against another respondent at any rate when the objection sought to be taken 
was one in which’ the appellants were in nò way interested. 
aea Maudali y.. Abhi Aedd, (1913), 27 MLJ. 740: LLR. 38 ‘Mad. 705 (F.B.), over 


` 


RA T í T ' . a 
1, rule 22 on a proper construction confers only a restricted a respondent „to 
prefer oe to the decree without a separate bini a a as acl 
ag Aan Ngalah the appellant, excep cases, it may incidentally be also 
ssid - i 


| Petition praying that in the ciscumstances stated in the affidavit filed there- 
with the’ ee Court will be pleased to im aped the responderits herein defpndants 
5 and 6in O. S. No. 54 of 1945, Subsrdina ada Court, Guntur—as res- 
espondents, 5 and 6 in the Memorandum of bjections filed by the peti- 
tioners herein (1st and and respondents) in Appeal No. 153 of 1947 preferretl to the 
EEE es tebe Sede a e LO S ..No. 54 af 1945- NATA 


1. (1917) sa MLJ. 207., Ea o , 
#G. M. P. No. 3926 of 1947. ‘ e ‘deat “October; 1949. 
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~D. Munikanziah and S.: Vaidyanathan for Petitioners. , 

G. Chandrasekhara Sastri for Respondents. ` 

The Judgment of the Court was delivered by h | 

Ths Chisf Justice.—This application raises a question of some importance 
as regards the right of the respondent in an appeal to prefer objections to 
the decree of the lower court without preferrihg’ a separate appeal. The 
application has been made in A. S. No. 153 of 1947 on the file of this Court 

ich was an arpe preferred by defendants 1 to 3 in O. S. No. of 1945 in 

the Court of the Subordinate Judge of Guntur againsta preliminary decree for par- 
tition passed in favour of the plaintiffs who are ndents 1 and 2 in the appeal. 
Besides the plaintiffs only the fourth defendant has Resa made a respondent in the 
appeal. In the Court below there were six defendants and the plaintiffs are the sons 
of one Venkatasubbayya and the first defendant is his brother. Defendants 2 and 3 
are the minor sons of the first- defendant. Defendants 4 and 5 are the sisters 
of the first defendant. The 6th defendant is his father-in-law. The fifth and sixth 
defendants were made parties to the’ suit, because it was alleged by the plaintiffs 
that they were in ion of properties belonging to the joint family consisting 
of them and defendants 1 tog. This application is con with the fifth defen- 
dant in whose name land shown as item No. 24 of Schedule A of the plaint stands. 
The plaintiffs claimed this item as joint family property, but their claim was negatived 
by the lower court. f . | 

The plaintiffs-respondents 1 and 2 have filed the present application to implead 
defendants 5 and 6 as ndents 5 and 6 to a.memorandum of cross-objections 
filed by them against the dee of the lower Court. .The 6th defendant died some- 
time after the application and this application was preased only in respect of the 
5th defendant. It is opposed by the 5th defendant, It is common ground that 
on the date of this application a separate appeal against the 5th defendant would be 
out of time. i I ma e | : 

Though the application was ostensibly. made for impleading the 5th defendant 
as a party in the memorandum of objections and the provisions of ev 41, Tule 20 
and Order 1, rule 10 read with section 107 of the Civil Procedure Code were relied 
on in the application, the learned counsel for the petitioners contended in the 
main that he was entitled to file the memorandum of objections against the 5th 
defendant under the provisions of Order 41, rule’ 22 of the Code, because that ‘rule 
conferred on a respondent a right to file an objection to the decree against any party 
to the suit, whether such party was or was not a party to the appeal. If, however, 
it was necessary to make the 5th defendant a party, because she had not been made 
a party to the appeal, he relied upon the provisions of Order 1, rule 10 read with 
section 107 of the Code. : 


Learned counsel for the 5th defendant took up the position that the provisions of 
Order 41, rule 22 did not enable one respondent to Dee obin against another 
respondent, at any rate, when the objection sought to be taken was one in which 
the appellants were in no way interested. It was not disputed that the objection 
sought to be preferred by the petitioners against the 5th defendant has nothing to 
do with the appellants, defendants 1 to 3. It would be'an a fortiori case if the party 
against whom the objection was sought to be preferred was not even a party to the 
appeal. As this contention was opposed to decision of the Full Bench of this 
urt in Munusami Mudaliar v. Abbu Reddi}, a fuller Bench of five Judges has been 
As there has been considerable divergence of judicial PR on the question 

and as the view which prevailed in Mustsami Mudaliar v. Abbu Reddit’, is different 
froth the View how uniformly held by several other High Courts, it is desirable 
that I should trace the~history of the right‘of a respondent in an appeal to’ prefer 
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objections to the decree appealed against without filing a separate ‘appeal,: with - 
reference both to successive enactments and the judicial decisions construing such 
enactments. ' 


5. 348 of the Code of 1859 is the earliest of such enactments to which I need 
refer. It ran as follows : i ; f A 2 

“ Upon the hearing of the appeal, the respondent may take any objection to the decision of the” 
lower Court which he might have taken if he had preferred a separate appeal from such decision.” - 
Notwithstanding the wide language of the section, it was held in a series of decisions 
to some of which I shall refer that an objection could not be taken against a co- 

- respondent and this provision could be taken advantage of by a respondent onl 
to prefer his objections ageinst the appellant without filing a separate appeal. 
The object of the enactment was understood to be to enable the appellate Court 
to do complete justice to both parties. In one of the early cases Ishwar Ghosh v. Hills! 
the object is thus explained:. ‘ ; 

“ But for the liberty given to a respondent by the section above referred injustice migh 
frequent be done j aa ke kak Me BN Na N aa be willing 
to allow it to stand unimpeached, if his opponent does not think it necessary to ; but he may 
ot be wily i have the decree modified or altered upon appeal in favour of his opponent without 
having the c decree set right.” a 
There are more than a dozen reported cases to be found in. Sutherland’s Weekly 
Reporter ranging from 1864 to 1868 construing the section in this restricted way. 
I refer o to a few of them. 

In Burrods Soondures Dosses v. Noben Mullick,* it was held that the section 
applied solely as between an dppellant and a respondent and a from Sudder 
Dewanny Decisions dated 13th April, 1863,- was relied on.. in Maharajah Taruk- 
naih Roy v. Tuboornissd Chowdhrani*, it was held that a respondent could not be 

- heard by way of cross-appeal under section 348 as against a co-respondent and the 
learned Ju in that case alluded to numerous precedents of that Court. In 
Baboo Chott v. Krishna Swisy,4 a Full Bench of five Judges construed that 
section in the same manner. The following passage tersely sums up the 
position : 

“We are of opinion that the indulgence which tion g 
respondent of raisi objections to a decision without the expens‘o Al te nde ane pie i 
v t bim, when foree into an appellate Court by the action of another, an a footing of ity 

c party orced i i i i 

T DA re a here, was not intended to confer upon him any 5 

In Ganesh Pandrang Agte v. Gangadhar Ramakrishna’, the learned Judges said, 

“Where a respondent takes advantage of the provisions of section 348, he can only take such 
objections as have reference to the party ap ing; but h ingi i 

pai pye eere. A P pppealing ; but he cannot, except by bringing an inde. 
It was recognised, however, that there may be exceptional cases when an objecti i 
could be taken also against a co-respondent, but such were cases in which the ap a). 
tant was also interested, The following observations in Amwar Jan Bibi v. Azmi LRA 


: special appeal it 

; lecisi } : } | bet 

the terms of the law, section C 348, Act VOI of 185% are wide Pate to permit a respondent in an 
i Court, asif he 


ts which are in dispute between the respondent who takes the crom-appeal and th 
t is quite possible that there may be cases in which, when an appellant kerdan bia a cies, 
tions will be opened up as between the co-respon ents which would otherwise have been decided ; 
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and it is also possible when interests are identical that a respondent succeeding im his cros-2 
Say ope a curate su between himeelt and ba a tepa ai b oe ‘cane 
It, was pointed out in Modhon Dosses, petitioner!, that though the rules of. the Hi 
Court at Fort William provided for a notice of cross-objection to be filed with 
Registrar, specifying the objection intended to be taken on the hearing of the appeal, 
J ada pan down or convenience and the Jaw did not compel a ‘tO give it. 
learned Judge of that Court rejected a cross-appeal on the ground that no written, 
In 1877 the Code of 1859 was replaced by another Act X of 1877. The-section 
PETEA to section 348 of the Code of 1859 was section 561, which ‘ran thus: 
“ Any respondent though he may not have appealed against ep elie sin or Reo ea 


Such objection shall be in the form of a memorandum, ‘and the provisions of ine tea 
as they relate to the form and the contents of the memorandura of appeal, shall apply haen °° 


fixed for the hearing of the appeal.” | > J 3 4 f 
The Code of 1882 repealed the Code of 1877. The corresponding section- 
in that Code was section 561 which reproduced the section in the prior Code as 
amended in 1879. As there were important amendments to the section later 
it is useful to quote the section as it originally stood in the Code of 1882 : EN 
“s61, Any respondent, though he may not have a 7 against. of 
Court but take any o echon to the decree which he could have taken by Wa 
he has filed a notice of such objection not less than seven days befêro the date ized fe ae 


ing of the appeal. f ; 
Sach objection shall be in the form of e memorandum, and the i of . 
as they relate to the form and coņtents'of the memorandum of shall apply theret 3P ae 


It is necessary to refer now to two decisions, which-construed this sectio 
it was amended. One i of the Allatiabadl High ‘Court is Bima hA Tana 
Lali, The plaintiffs in that case sued for partition of certain one of the 
defendants being a person called Sarup Rai. The Court of first instance dismissed 
the suit. On appeal by the plain » the lower appellate Court gave them a 
decree for the: land claimed, with the exception of a portion in the possession of 
Sarup Rai, as to which portion it dismissed the suit. The defendants affected 
by the decree appealed to the High-Court. The plaintiffs (respondents) preferred 
objections nominally under section 561 of the Civil Procedure Code to the decree 
of the lower appellate Court in'so far as it dismissed their suit in respect of the land 
claimed oy Sarah Rai. It was héld that To irnam were not maintainable, 
use was not an a t nor e been made in an 
to-the ap KI a 
The learned Judges observed: “gt Ki | 
“As we read section 561 of the Civil Procedure Code, it allows respon j 
sion! the bearing ef Whe appeal bt os i by or on behalf of Sarap Rai n bei oe degree 
been heard ; and the objection must be as “ could have been taken way of appeal’, but 
objection taken by way of appeal prenrpposes notice, to a respondent of such oui i ? f 


The other is a decision of our Court in Timmaypa Mada v.- Lakshmana Bhakar' 


decided jn December 1883." A obtained a decree for possession of land against 
B and for ‘costs agai B, G, D and others, defendants in the suit. Cand chee’ 
defendants a against this decree’ so far as it awarded costs against them 
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and made A and D respondents to the appeal. D filed an objection to that part 
of the decree which awarded possession of the land to A relying upon section 561 
of the Code. It was held tha: it was open to D, although improperly made a party 
to the appeal C against A, to take objection to the rest of the decree. The 
reasoning of the learned Judges Muthuswami Aiyar and Hutchins, JJ., for arriving 
at that conclusion deserves’ detailed’ notice. It was based on the wide’ language 
of the section and the learnec Judges especially’ relied upon the difference in the 
language between section 348 of the Code of 1859 and section 561 of the Code 
of 1882. „It was urged before them that the words of the corresponding section: (348) 
in the Code of 1859 had been very much narrowed by a long series of judicial inter- 
pretations and that the clause as to notice originally added in the Code of 1877 
distinctly showed an intention to limit objections to the matter in contention between 
the ap t on the one side and the several respondents on the other. The latter 
part of the contention the learned Judges repelled in the following way : 

eo gang nohan ee eee days notice to be given to the 
appellant or his pleader, and, if it had been allowed to stand, might possibly have formed a 
ground for adopting the narrower construction of the section. But it was not allowed to stand, It 
was repealed by Act XIT'of 1879, which substituted the following clause ‘ provided he has filed a 
notice of such objection not less seven days before the date fixed for the hearing of the appeal”. 
It may be that the reasons for this change were that the original clause might have favoured a narrower 
view ‘of the section that the Legislature intended, | that,, because other parti¢s besides the 
apana might be interested in c objections, they ought to be filed in Court where all could see 


As regards the long series of decisions construing the'old section 348, the learned 

Judges said ; ; 
‘The very number of cases in which the ‘difficulty had arisen would have led the Legislature 

to make the point clearer if they intended to adopt the construction. placed on, the old sectian (348) 

by the Gdurts. Ubfortunately they have not done so. As already stated, the words of the new, 

section are wide 'endugh to cover all objections to any part of the decree.” 

In their opinion the old section was by no means so general. ' 

In 1888 after these two decisions had been given section 561 was amended 
(section 48 of Act VII of ie ‘In the first paragraph: of the section instead 
of the words “‘ provided he has a notice of such objection not less than seven 
days before the date fixed for the hearing of the appeal” the following words were 
substituted ‘ provided he has filed the objection in the appellate Court within 
one month from.the date of se-vice on him or his pleader under section 553 of notice 
of the day fixed for hearing the appeal:or within such further time as the appellate 
Court may sec fit to allow.” Two further paragraphs were added, namely’: m 

“Unless the respondent files with the objection a written acknowledgment from the appellant 
or his pleader of having received a copy thereof, the appellate Court cause such a copy to be 
served, as soon as may be after the filing of the objection, on the appellant or his pleader, at the expense 
of the respondeht. | ne aa. 

The provision of Chapter XLIV shall, so far as they can be made applicable, apply to an 

objection under this section.” ees , 
The addition’ of the first of tae above two paragraphs is very significant. It will 
be seen that it provide for an acknowledgment from or service on the appellant 
or his pleader. It does not refer to any other party to the appeal or to the suit. 
This amendmeht appears to indicate that the islature was inclined to accept 
the view that the provision was intended to be utilised by a respondent as against 
the appellant only and not that the respondent should have an unrestricted right 
to file any objection against ny party other thafi' the appellant, 

There are decisions of the High Courts of Calcutta, Allahabad and Bombay 
which construed the section as amended and they are all substantially in agree- 
ment. , The view expressed therein is that as a general rule, the right of a respondent 
to urge an Objection should be limited to his urging it only against the appellant, 
but there may be exceptions to the general rule when’ the appeal opens up questions 
which cannot be disposed of completely without matters being allowed to be. opened 
up as between co-respondents, vide Ambalal Dalabhat v. Bapubhat Dalapatbas’, 
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Bishun: Churn’ Roy Chowdry'v. Jogendranath Roy}, ‘Shabiuddin v. Dsomoorsi Koer*, Kallu 
v. Mami? and Abdul Ghani v. Muhammad Fasiht. In Bishun Chura Roy Chowdry v. 
elinda Roy), there was a discussion of the A Carien which according’ to the 
carned Judges was not altogether free from difficulty. There ‘were no doubt 


respondent ought to be limited to urging them as against those of his adversaries in the Ceurt below, 
who are dissatisfied with the decree of that Court, and who have preferred ah “appeal 3 st the 


Upon a consideration of the cases cited before them which included Tim. 
Mada v. Lakshmana Bhakta® and of the arguments on both sides, the learned Judges 
held that'as a general rule the right of a respondent to urge crost-objections should 
be limited to his urging them against the appellant and that it was only by way 
of exception to the general rule that one respondent might urge crdss-objections 
as against other respondents, the exception holding good among other cases in 
those in which the appeal of some of the parties opened out questions which could 
not be disposed of completely without matters being allo to be opened up as 
between co-respondents. They expressly say that they do not attempt to lay 
down any definite exhaustive rule on the point. 


' There is one decision of this Court in Kuldtkada Pillai v.' Viswanatha Pillai*, 
to which reference must be made; In that case the respondent to the appeal never 
preferred a memorandum of cross-objections. The ‘question was wh ‘it was 
a a erin ea Court to grant any relief to that respondent in a case where 

granting of such relief was not necessarily incidental to the relief granted 
toa who had appealed. It was held that it was not open. Though section 
561 did not fall to be construed in that case, there is a passage in the judgment 
of Subramania Aiyar, J., at 235 in which it is ‘assumed that a memorandum 
of objections “ may legally be even when the question arises as between co- 
respondents only.” | 


Order 41, rule 22 of the Code of 1908 replaced sectioh 561 of the Code of 
1882. Itrunsthus:— , : 


_ “aa. (1) Any respondent, though'he may not have appealed from any part of the decree, may 
not only su t decree on any of the grounds decided against-him in the Court below, but take 
any cros-objection to the decree which be could have taken by way of appeal, provided he has filed 
such objection.in the A te Court within one month from the date of service on him or his pleader 
of notice of the day ‘for hearing the appeal, or within such further time as the Appellate Court 
may see fit to allow. | nis ' kN 
(2) Such crom-objection shall be in the form of a memorandum, and the provisions of rule 15 
so far as relate to the form and contents of the memorandum of appeal, shall apply thereto.’ - 
. (9) Unless the respondent files with the objection a written 'acknowledgmenit’from the party 
who may be affected by such objection or his pleader of having recrived's thereof; the appellate 
Court shall cause a copy to be served, as soon as may be after the filing of the objection, on tach party 
or his pleader at the expense of the respondent. a ieee WA 
(4) Where, in any case in which any respondent has under this rule filed a memorand 
of objection, the original appeal is withdrawn ot is dismissed for defeult, the objection so filed may 
neverthelegs be and determined after such notice to the other parties as the Court thinks fit. 
' (5) The provisions relating to per appeals shall, eo far as th be made appli 
apply to an objection under this rule.” ey eee ee abis; 
. . d ` $ x 
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It will be noticed that the important changes in the new provision are the 
substitution of the expression ‘‘ croas-objection””’ for “‘ objection” and the substi- 
tution of the words “from the party who may be affected by such objection or his 
pleadér ” for the words “from the appellant or his pleader ’’ and the consequent 
alterations in the third paragraph; and the addition of the ‘fourth paragraph. 
_ There is a discussion as to the effect of these changes in the order of reference made 

White, C.J., and Bakewell, J., in Muniswami Mudaliar v. Abbureddi}. ‘The learned 

jef Justice thought that tat word ‘‘cross-objection” seemed inappropriate 
as regards a question between two co-respondents. On the other hand he thought 
the substitution of the words ‘‘ the party who may be affected by such objection ” 
for the word ‘“‘ appellant ° would seem to indicate that the Legislature intended 
to bring questions between co- ndents within the scope of the rule. Bakewell, J., 
was of the opinion that the wording of Order 41, rule 22 made it clear that a res- 
pondent sould avail himself of any defence or attack in order to meet the appellant’s 
case arid could also deliver a counter attack against him. The party who had 
himself not thought fit to, appeal but had been forced into Court would avail 
himself of all his means of offence and defence. After ag E the authorities, 
namely, Bishun Churn Roy Chowdry v. Fogendranath Roy*, Ti Mada v. 
Lakshmana Bhakta? and Kulatkada Pillai v. Viswanatha Pillai, the learned Judge 
observed as follows : f : 

_ © Since the date of those decisiors, and presumably in view thereof, the Legislature has amended 
the rule by the introduction of the word ‘ cross’ before ‘ objection’; and J am of opinion that the 
intention was to adopt the construction of the Calcutta High Court. A ‘respondent’ cannot now 
take objection wenerally to a decree, Dut only ‘ crom-objections,’ that is, objections to the appellant’s 
case.” i 


The learmed Judge relied upon the decision of Jessel, M.R., in In re Cavander’s 
Trusti’. The case came up before a Full Bench consisting of White, C.J., Miller and 
Sadasiva Aiyar, JJ. The opinion of the Full Bench was as follows : 


“Tt seems to us.thac the answer to the question which has been referred to us should be in the 
affirmative. a i 

_ This is in accordance with the ice which appears to have prevailed in this Court under 
section 561 of the Code of 1882, we do not read £t rule ag, as indicating that the framers 
of the rules intended to make it clear that the practice should be otherwise. 

_ With all respect to the learned Judges, wbo dealt with the question in Jadunendan Prosad Singa v. 
Kos Kallyan Singh’, a case which was decided under Order 41, rule 22, it seems to us more con- 
venient to follow a fixed rule than to decide the question with reference to the particular facts of the 





mi 


casein which the question is raised. 
We answer in the affirmative.” 


There is no discussion of the question and the points raised by Bakewell, J., 
in his order of reference, nor is there any reference to the history of the provision 
and the case-law on the point With greatest respect to the learned Judges I am 
of the opinion that the reasoning of Bakewell, J., was sound and consistent with the 
course of the authority of decided cases and in accordance with the construction 

on a similar provision in d. Section 561 had been construed by 
all the High Courts except the High Court of Madras as conferring a right on the 
respondent to prefer an objection generally as against the appellant and only in 
exceptional cases incidentally a other respondents as well. Madras alone 
had decided that the section conferted a right on a respondent to file any objection 
against any other respondent even though the appellant was not in any manner 
interested in it! It must: no: be overlooked, however, that Timmayya Nadar v. 
Lakshmana Bhakta*, which is the only direct decision on the point was pased on 
section 561 as it stood origi Pica it was amended in 1888. The Legislature 
by describing the objection which could be taken by the respondent as a ““ cross- 
objection”? must have deliberately adopted the view of the other High Courts. 
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‘One cannot treat an objection by a respondent in which the appellant has no 
interest as a‘‘cross-objection”. The appeal is by the appellant against a respondent. 
The cross-objection must be an objection by a respondent against the appellant.. 
The Legislature must have also adopted the exception to the general rule 
recognised by the Courts (see for example Bishun Churn Roy Chowdry v. Fogendranath 
Roy}, and it is to provide for the’ exceptional cases in which not only the appellant 
but also other parties might be interested that for the word “ appellant ’ 
third paragraph the words “ the party who may be affected in such objections ” 
were substituted. Some of the decisions had pointed out that though section 561 
of the Code of 1882 mentioned only the appellant in that paragraph, a restricted 
view should not be taken so as to exclude an exceptional case when as a result of 
the crom-objéction by the respondent against the appellant, the case had to. be 
Yeopened even as against other respondents. > 
., Dealing. with a similar provision, namely, Order 58, rule 6 of the rules of the 
Supreme Court, 1875, Jessel, M. R, said in In re Cavander’s Trusts? : 4 
u the terms of the latter part of this rule are wide but looking at the former part it is evident 
that it was only intended to make the notice a subs tute for a crow-a and an a on a point 


which does not affect the original appellant cannot be:a crom-appes The notice effect other 
jes also, and if so, it must be served upon them, but it cannot have been intended to enable a re- 


pondent to bring forward in this way a case with which the appellant bas nothing to do.” | 
me the authority of Munisemi Mudali v. Abbu Reddi? was not assailed subse- 
quen 


Prima facis the intention would appear to have been only to allow objections which arose in same 
way out of the appeal, whether aimed at the appellant or at another respondent.” . ' : 
Sadasiva ane J., in the same case without attacking the correctness of Munisam* 
Mudali v. Abbu Raddi?, made observations which to a large extent. run counter 
to the rule laid down therein : . 


“ Order 1, Tule 22 corresponding to old section 561, must, if ible, therefore not be extended 
in favour of tof respondent to file a memorandum of objections so aa t prejudice parties 
who have ob a decree in their favour in the lower Court who might reasonably entertam 


the belief that as the time for preferring an appeal has expired, the rights which have been established 
in their favour tmder tHe decision of the Court of first instance had become finally secure.” 


In Ponnusami Asari v. Palaniandi Pillai*, Oldfield and Krishnan, ., extended the 
scope of Order 41, rule 22 further than the ruling in Maunisami Mi iv. Abbu Reddi?. 
They held that the appellate Court could add a party:to thè suit who had not 
been niade originally a respondent to the appeal as a party to the appeal to enable 
another respondent to file a memorandum ‘of cross-objections against such new 


genven, J: and Byers, J., in Venkatanarasimha Rao v. 

v. Vesrayya® sounded a different note, but their decisions were based: not 
on a “ construction ” of Order 41,-rule 22 as on considerations of the bar. of limi- 
tation and the right ired by a party to a suit when the decree, in.. his favour 
had npt been in time by the filing of an appeal. > tks. 
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In my opinion, for the reasons already given, the decision in Munisami Mudali 
v. Abbu Reddit is not correct. The learned Judges who delivered the opinion. of 
the Full Bench did not give adequate consideration to the change in the language 
made in Order 41, rule 22. That change when read with the course of judicial 
decisions of the Courts in India leaves no doubt in my mind as to the correct cons- 


truction of Order 41, rule.22 of the Code of Civil Procedure. oa 


At the present day, the view prevailing in every other High Court as to ‘the 
proper construction of that provision accords with'the view I have talten. It is 
sufficient to refer to some of the leading decisions of the various High Courts. 


In Calcutta Mookerjee, J., in Jadunandan Prosad Singh v. Koer Kalyan. Singh? 
reiterated the general rule that a respondent’s right to urge a cross-objection should 
be limited to his urging it against the appellant and discussed the limit of the excep- 
tion to the general rule and the test to be applied to decide if any particular case 
fell within the scope of the exception.’ His view has been consistently followed 
in that Court (see The Co-operative Hindustan Bank, Ltd. v. Surendranath Deo? and 
Srichandra v. Muhammad Ibrahim‘). < 


In Nursery Virji v. Alfred Harrison®, Scott, C.J. and Chandavarker, J., without 
much discussion adopted the rule as Iaid down in Calcutta and Allahabad. So 
far as that Court is concerned the same view has prevailed subsequently (vide 
Lakshmanan v. Bhikchand®). 


Malik, J., (as he then was’ considered the matter at some length in Mohamip 
‘Hasan v. Mohamed Hamid Hasan’. He said : . 


“ So far as this Court is concerned, the law is now well settled that as a general nile a respondent 
can file a cross-objection only against an appellant and it is only in exceptional cases where the decree 
on a common ground or the interest of the appellant is intermixed with that of the respondent 
that a respondent is allowed to urge a cross-objection against a co-respondent.”- 
with an argument based upon the requirement contained in sub- 
rule (g) to Order 41, rule 22 that notice of the cross-objection should be given 
to the party who may be affected by such objection and not merely to the appellant, 
the learned Judge said : ei 
“ But alteration was necessary as there was no provision in the Code of 1882 for giving notice 
of the cros-objection to a co-respondent in those exceptional cases where a ‘cross-objection’ could 
be against him. We think the cange in the |; ¢ cannot be considered to imply that the 
ture intended that in every case ie reapoadene shonli have an extended period of Imitation 
for pan baka a tats @gainst a co-respondent which was in essence an appeal against him and 
had no to do with the appellant.” 
In an earlier case in that Court Sabiri Begum v. Radhakrishna’, it was pointed out 
that. the expression “ cross-objection ” was clearly indicative of the fact that it 
should be directed against the appellant though it may be taken against a co- 
respondent also if there was a community of interest between the latter and the 
appellant. na, Sei : i 
In: Mst. Chanda ‘Bibi v. Mohanram Sahu®, there is an instructive discussion of the 
question: by Dhavle, J., (with whom Saunders, J., agreed). In the opinion of the 
learned Judge, the word “ cross-objection”” appeared to have been deliberately 
substituted by the Legislature for the word .“ objection” that occurred in the 
older Bede nia 561 of the Code of 1882 to indicate that the objection 
should be primarily against the appellant. His observations as regards the provisions 
in sub-rule (3) of notice to the party who may be affected by the objection run 
on the same lines as those of Malik, J., in Mohamed Hasan v. Mo Hamid Flasan". 
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"Fhe learned Judge was, however, of the opinion that the. provision was not sufficient 
to make that a cross-objection which was not a counter attack to ‘the appeal. “The 
‘Full Bench ruling in Munisami Mudali v. Abbu Reddil was referred to but not followed. 
‘Tn Lahore one learned Judge followed the Full Bench ruling of the Madras 
High Court in Chhajju v. Qutab Din*, but his decision was overruled Harries, C.J. 
and Mahajan,.J., in John Mohamed v. Razdon* and the view held by the High Courts 
of Allahabad, Bombay, Calcutta, and Patna was adopted. ad 
Chandtiprasad v. Pt. Jugar Kishore‘ is the latest decision of the Nagpur High 
Court taking the same view and distinguishing’ the Full Bench view in 
on the ‘ground that it is based on the practice prevailing in that Court fora very 
Notwithstanding the fact that the’dedisién in Munisami: Mudali v. Abbu Reddit? 
has stood for a very long time, I see no reasoh why our Court should not fall into 
line along with every other Court in India when one finds that the opinion 
by the Full Bench in Munisami Mudali v. Abbu Reddi? ìs not supported by any 
reasoning, and when the language of Order 41, rule 22 on a proper construction 
confers only a restricted right on a respondent: to, objections to the decree 
without filing a separate appeal. . In my opmion, such an objection should, as a 
ral rule, be primarily against the appellant. In: exceptional , cases, it may 
. incidentally be also directed against other.respopdents. `, ames vince 
In this'case, it:is admitted by the petitioners’ counsel that the appellants are 
in no way interested in or concerned with their objections against the fifth defendant. 
On ‘this admission, their application to implead the. defendant as.a party 
‘either to the appeal or to: the memorandum of objéctions must fajl. The appli- 
cation is dismissed with costs. - Sey TRE eS cae ate yeh : E 
IKS. . TE oe |. Application dismissed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
: “PRESENT, Mr. JUSTIGE VISWANATHA SASTRI. TE 
Lakshmi Ammal'and others’ © n Sam , ; >.. Appellants® | 
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second appeal, to consider the cfiect of subsequent tion and so it, would be to the 
panie o en relief for the first time in second appeal on tbe basis of Act XIX of 1940, and the 
riftnamachariar v. Manganmal, (1902) TL.R: 26 Mad. g1, 95, 96 (F.B.) and A. GC. Mukherjee v. 
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* Superseded by a second marriage of the husband before the Act and those who are superedéd bg a 
-© The words “ marries again ” in secti of the Act are merely descriptive of the'position 
i of the husband as p twice maivied man at ihe dee wid de wie dae ee cae maintenance 
is made under the Act'and do not exclude a husband who had taken's second wife before the Act 
from its operation. 4 C “4 4 

Lala Denichend v. Anarkali, (1945) 2 M.L.J. 290 : L.R. 7g LA. 187 : ILL.R. 1946 All. 748 (P.C.), 
applied. . - , ; 
_ (3); Itisonly the wife that would be entitled under section 2 (4) of the Act to a right to a provi- 
sion 4 separate maintenance anc residence from her husband and not the children. ` X 

A against the decree of the Court of the Subordinate. Judge, Dindigul, 
in A. S. No. 8 of 1946, preferred against the decree of the Court of the District 
Munsiff, Periakulam, in O; S. No. 331.0f 1944. 

K. Parasurama Aiyar for Appellants. 

K. V. Ramachandra “Aipar for Respondents. 

The Court delivered the following oy 


JubouznT.—This is a second appeal preferred by a wife against’ the decree 
of dismissal by the Courts below of her suit against her husband for separate main- 
tenance. The suit was filed by the wife and her two minor unmarried daughters 
against the first defendant for maintenance on the ground that he had brought 
another: woman into the ‘house and was ill-treating the plaintiffs. It was found 
by the Courts below—and this finding:is not challenged in second appeal—that 
the “ other woman ” referred to by the plaintiffs was the second wife of the defendant 
“and the ill-treatment alleged by the plaintiffs was not true. Though the Hindu 
Married Woman's ee ‘to Separate Residence and Maintenance Act (XIX. of 
1946), (hereinafter the Act) came into force on 23rd April, 1946, and the 
judgment of the appellate Court dismissing the plaintiffs suit was pronounced 
on 22nd. October, 1946, yet no reliance was placed on the'Act'in support of the 
claim of the laintifie. ’ The Act was not in force when the trial Court gave its 
decision or when the appeal was filed in the lower appellate Court. In second 
appeal, however, the claim of the plaintiffs is based only on the Act. Three points 
now arise for decision (1) Whether it was open to me for the first time in second 
appeal, to entertain the plea based on the Act ; (2) whether on a true construction 
of section 2" (4) of the Act, ‘the wife and/or her minor daughters are entitled to 
maintenance in a case where the husband had married a second wife before the 
Act came into force ; (3) what is thé proper rate of maintenance to be awarded 
if the above two points are answered in favour of the plaintiffs. 


On the first point, I am of the opinion that the suit being one for future main- 
‘tenance, it is permissible for this Court in second appeal to consider the: effect 
of legislation which came into force after the disposal of the suit by the trial Court 
‘and during the pendency of the appeal in the, appellate Court. The ordinary 
Tule’ is that a Court should give its decision on the facts and circumstances as they 
‘existed at the date of the institution of the suit or at the date of any subsequent 
amendment of the pleadings and should not take notice of events or decisions which 
have happened after such date. But the Court has power in a proper case to take 
notice of events subsequent to the suit in order to shorten litigation, avoid unnecessary 
Pepene maa do complete justice between the parties. Ifa cause of action not avail- 
„able, on the date of the suit accrues duting its pendency, the Court has a discretion 
to grant an amendment of the plaint so as to enable the plaintiff to include the fresh 


. cause ofiaction. The terms of Order 6, rule 17, Civil Procedure Code, are very wide 
and do not‘prohibit such a course, see Doraiswami Pillai v. Chinnaypa Goundan!, Subba- 
sraya Chetti v. Nackiar Ammal?, . Where, however, the facts are not in dispute and 
“The accrual of a cause of action subsequent to the suit is under the terms of & statute 
of ‘Courts must take notice, a formal amendment of the plaint is unnecessary, 
for the Court is bound to administer the law of the land at the date when ‘it gives 
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ith decision on a dispute.’ Mr. K. V. Ramachandra Iyer, the learned advocate for 
the respondent maintains that the remedy of the plaintiffs, if any, is by way of a fresh 
suit and I cannot, sitting in second appeal, interfere with the decrees of the courts 
below which were right on the materials they had before them. I cannot accept 
this contention. As pointed out by Bhashyam Aiyangar, J., in Krishnamachaniar v. 
Mangammal', a case decided before the new Civil Procedure Code of 1908, an appeal 
is under the processual law of this country, in the nature ofa rehearing of the cause. 
This view has been affirmed and accorded legislative sanction by the enactment of 
section 107 (2) and Order, 41 rule 33, Civil Procedure Code of 1908. The Judicial 
Committee acted on this principle and dismissed an ap on the strength of legis 
lation which came into force during the pendency of the appeal before the Board, 
K. C. Mukherjee v. Mst. Ramratan Kuer?. The Federal Court exercising appellate 
jurisdiction over.the Patna High Court has, in view of the Bihar Money Lenders Act 
(VII of 1939) which came into force during the eae of the appeal before the 
Federal Court, reversed the decrees of the aa jaga kan and ted relief on the 
basis of the new islation, Shyamakanth Lal v. hajan Singh?, Lachmeswar Prasad 
Shukul v. Keshavar Chowdari*, For these reasons I hold that it is open to the 
appellants to claim relief for the first time in second appeal on the basis of 
Act XIX of 1946. ` : 

On the second point I am of the opinion that the wife is entitled to a provision 
for a sparate residence and maintenance. Section 2 (4) of the Act gives her such 
a right if her husband “ marries again”. The first plaintiff is the first wife and her 
husband had also taken a second wife before the Act came into force. It is argued 
by Mr. K. V. Ramachandra Aiyar for the husband that the Act should not be 
construed to operate retrospectively so as to impose fresh liabilities on husbands who 
had married second wives before the Act, in conformity with the Hindu Law which 
permitted a multiplicity of wives without an obligation arising from the fact of a 
second marriage to provide separate maintenance,for the first wife. It is further . 
contended that the Legislature would have used the words “has married ” in section 
2 (4) if the provision was intended to operate retrospectively so as to take away the, 
existing rights and privileges of husbands. Itis a familiar rule of interpretation of 
statutes that in the absence of express words or a clear and necessary implication 
deducible from the enacted words, a statute should not be construed to have retros- 
pective operation and thereby impair vested rights, i.s., rights aoue before its 
enactment. Appeal has been made to this rule of interpretation by Mr. Ramachan- 
dra Aiyar who, in his anxiety to non-suit the plaintiffs, contended that it would be 
blasphemous to attribute to the Legislature a lack of precise and accurate knowledge 
of the rules of English grammar. He insisted that the words used were agepan 
chaen and were ito Di eas padhu b daly Of One Hews: I may say that I yi 
to none in my respect for the capacity of the Legislature, but I am not disposed to 
make a fetish of it, least of all, in a case like the present where the legislation was 
piecemeal and was intended as remedial measure to redress existing social wrongs 
and injustice. The draftsman of section 2 (4) has been somewhat laconic and 
has assumed a knowledge of Hindu law and its recent developments on the part 
of those who have to interpret the Act. In construing an enactment such as this, 
| I have to find out what the Legislature must be taken to have really meant by the 
expressions which it has used, without necessarily attributing to it a precise apprecia- 
tion of the shades of difference between the present tense and present perfect tense 
found in text books on English grammar. 

The Act has to be interpreted and understood in the background of Hindu law 
as expoynded by judicial decisions. Under the Hindu law, unaffected by the 
Act, the husband is under a personal obligation to maintain his wife and minor 
children, the obligation arising from the very existence of the relationship irrespec- 
tive of fhe possession of any property, ancestral or acquired. The obligation of 
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the husband to maintdin the wife arises from and attaches on marriage. At the 
same time, the wife, at'any rate, after she attained puberty, was bound to reside 
with her husband and fulfil her duties in her husband’s home. So far, the Jaw is 
traceable to institutional writers and commentators, whose authority has been 
accepted by our'Courts. The further developments of the law of domestic rela- 
tions are the ‘result of judicial decisions which have been on the whole progressive 
in‘outlook, but not sufficiently . elastic or advanced, to satisfy the views of modern 
educated Hindus.’ After all, judicial legislation has only a very limited. scépe. 
The Judge-made law may be summed up as follows : ` If the wife leaves her.husband’s 
home of her own accord or for reasons which are not considered proper or justi} 
fiable’ by law, ‘she is not entitled to separate maintenance from her husband. If, 
however, her' husband is guilty of such cruelty as endangers her persorial safety 
or he keeps a concubine in his house or is suffering from a loathsome and contagious 
dikease such as’leprosy, the wife is entitled to live apart and claim separate mainte- 
nance from him. The mere fact of a husband taking a second wife without any 
Justifying cause and against. the wishes of the first wife, does not by itself entitle 
the wife to separate maintenance if the husband is willing to keep her in ‘his 
house.’ The object.of Act XIX of.1946 was to mitigate in some measure 
the hardships arising from an one sided and prejudiced view of the rights of women 
and a state of law which, while allowing a man to marry as many wives as he wished 
denied the right of:divorce to a married woman and yet subjected her to perpetual 
and’ implicit obedience to her husband. Modern minds imbued with modern 
ideas considered this as a blot on our jurisprudence and Act XIX of 1946 was 
intended!’ to alleviate the hardships caused by the then existing state of the law.. 


_, The tule of construction applicable to a remedial enactment like Act XIX 
of 1946.is stated in these terms in Vol. 31, paragraph 653 of Halsbury’s Laws of 
Eng (Hailsham Edition), | Aa o 
“Judicial interpretation should be directed to avoid consequences which are inconvehient and 

unjust, if this can be done without violence to the spirit or the of a statute. If the 
is ambi s and.admits of two, views, that view must not be adopted which leads to manifest pub 
Sachit Ge aa yeh nen or to injustice. If, however, the words are plain, the Court has no right 
to put dn unnatural interpretation on them simply to avoid mischief or injustice. In such a case 
no further effect should be given to the enactment than is required for the purpose of the legislature 
to be achieved. ‘In-advancement of a remedial statute, everything is to be done that can be, done 
consistently .with a proper construction of it, even though it may be necessary to extend enacting 
words beyond their natural import and effect.” i : Poet 
The obiect of the. Act is to crystallize and give statutory recognition to certain parts 
of the judge-made law and at the same time to liberalise it in other respectsin favour 
of Hindu married women. Section 2 of the Act runs thus: | , h 

i “ Notwithstanding any custom or law to the contrary a Hindu married woman shall be entitled 
to separate residence and maintenance from her hysband on one or more of the following grounds, 


1 (1), if he is suffering from any loathsome disease not contracted from her ; te 
i (2) if he is guilty of such cruelty towards her as renders it unsafe or ‘undesirable for her to live 

(3) if he is guilty of desertion, that is to say, of abandoning her without her consent or 

(4) if be marries again ; 

(5) if be ceases to be a Hindu by conversion to another religion ; 

(6) if he is keeping 2 concubine in the house or habitually resides with a concubine ; 

(7) for any other justifiable cause ;” f 


It is unreasonable to construe section 2 (1) of the Act as meaning that the leathsome 
disease therein described should have been contracted by the husband after the 
. Act and if the disease had originated before the Act, the wife is not entitled tg separate 
maintenance, ‘ Cruelty” and “ desertion ” referred to in section 2 (2) and (3) 
obviously do not exclude cruelty and desertion which started anterior to the passing 
of the Act. Similarly, the reference to apostacy in section 2 (5) and to the cari 
of a concubine in'the house in section 2 (6) must contemplate events which h 
‘their inception before the Act came into force. With reference to section 2 (4), 
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however, it is argued that the words “ marries again” refer to a future marriage, 
i.e., after the Act. Iappreciate the verbal point of this interpretation but Tam unable 
to accept it. In my opinion, the words are merely descriptive of the position of the 
husband as a twice married man at the date when the wife's claim for, se te main- 
tenance is made under the Actand do not exclude a husband who had taken a second 
wife before the Act from its operation. Reading section 2 as a whole and the several 
clauses of the section together, I see no reason to hold that while all the other clauses 
which use the present tense refer to a state of affairs in existence at the date of a suit 
for separate maintenance by the wife, though it had its origin before the Act came 
into force, clause (4) of section 2 also must have reference only to an event which 
occurs after the Act comes into force. In Lala Dunichand v. Anarkali}, the udicial 
Committee interpreted the words “dying intestate” in The Hindu Law of Inheri- 
tance Amendment Act XX of 1920, not as connoting the future tense but as 
a mere description of the status of a deceased person, not having reference to the 
time of his death. Section 2 (4) of the Act ought, in my opinion, to receive a similar 
interpretation. The Act was designed to remedy the mischief created by a state 
of the law which permitted a man to marry as often as he liked but denied to the 
superseded wife separate maintenance. A multiplicity of wives is not conducive 
to domestic peace or the happiness of the spouses and in recognition of this fact, 
the law has now provided separate maintenance for the superseded wife who remains 
chaste. There is no reason why the Legislature should have made an invidious 
distinction between wives superseded by a second marriage of the husband before 
the Act and those who are so superseded by a second marriage after the ‘Act. For 
these reasons I hold that the wife in the present case is entitled to separate 
maihtenance under section 2 (4) of the Act. 


| The, last question is as regards the rate of maintenance that has to be awarded. 
The Subordinate Judge considered that a sum of Rs. 15 per month for the first 
pe and her minor daughters would be a reasonable rate of maintenance. 

nder section 2 of the Act it is only the wife that has a right to a provision for toh 
rate residence and maintenance from her husband. I therefore award the 
plaintiff, the wife, a sum of Rs. 10 per mensem for her residence and maintenance 
recoverable from the first defendant personally and by way of a charge on his share 
of the properties described in the plaint schedule from 1st May, 1946, the main- 
tenance for each month being payable by the first defendant on the first day of 
the succeeding month. 


To the extent indicated above, the second appeal is allowed. There will 
be no order as to costs in, view of the failure of the plaintiff to substantiate the alle- 
gations with which they came to Court, 

I was at first inclined to give leave to appeal, but after the hearing of this 
second appeal, I am informed that two other learned Judges of this Court have taken 
the same view of the effect of the Act as I have done, in unreported decisions. 
Having’ to this circumstance, the very small amount involved and the poor 
means of wife, I do not consider it necessary to grant leave and thereby add 
another chapter:to this distressing story of domestic discord. ee 

K.C. l | ` Appeal allowed in part. 
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` IN THE HIGH: COURT OF JUDICATURE AT MADRAS. 
; | Present — MR. JusTIaE RAGHAVA Rao. i 
Ammalu alias Pachiammal ' ` Appellani* 4 
v, 
Govindu Pillai and another .. Respondents, 


: Madras Co-operative Societies Act (VI of 1932 4 Plas ander Ruli 10 (5)—Society selling property in 
execution of an atoard—Sale certificate not ae title can pass in the property to purchaser. 

PA Bad japa Ag a e eee Meee mejak ag Bacon -requisite for accrual 
of title in the case of a sale under the Co-operative Societies Act, g 


Held, that the want of a certificate does not invalidate the title of the purchaser of the property 
Be ee erence rae a ee rey 
It. 


Principle in Karuppa v. Kanwa, (1882) I.L.R. 6 Mad. 148, applied. é 


Second appeal against the decree of the District Court, North Arcot at Vellore, 
dated 24th April, gg in A.S. No. 431 of 1945, preferred against the decree of the 
Court of the District Munsif, Arni, in O.S. No. 373 of 1942. 


T. L. Venkatarama Aipar for Appellant. 
Massrs. Pais Lobo dnd Alvares for Respondents. 


k The Court delivered the following 


JUDGMENT.—In this second appeal the short question for decision is whether 
in the absence of a sale certificate the title to the suit property vested in the plain- 
tiff’s vendor. The sale was in execution of an award obtained by a Co-operative 
Society against the first defendant. Having purchased the property, the society 
sold it to the plaintiff, who has instituted this suit in ejectment. The defence’ is 
that for want of a sale certificate no title ever accrued to the society which could 
accordingly pass none to the plaintiff. 


The decisions against the appellant relied on by the Courts below are Velan 
v. Kumaraswami! and Jagannath v. Baldeo*, which it is contended by his learned 
‘counsel are cases of sales under the Code of Civil Procedure which are indppli- 
cable to a sale under the Co-operative Societies Act. It is further contended by 
him that rule 10, sub-rule 5 of the rules framed under the Act enjoins the issue 
of a sale certificate which is to operate as conclusive evidence of the fact of the 
urchase. So it is said there is no title in the plaintiff for want of such a certificate. 
y attention has been drawn to section 38 (5) of the’ Madras Revenue Recovery 
Act which contains language almost verbatim et literatim identical with that of the 
rule now under consideration. But no case has been cited under that Act or the 
Act with which we are concerned here, which has held that the sale certificate 
is the sine qua non of the accrual of title to the purchaser or shall operate as the only 
evidence of the fact of the execution sale ad purchase of the title created by the 
sale on its confirmation. It is contended that the sale certificate is a document of 
title which ought not to be lightly regarded or loosely construed and that such is.the 
pronouncement of the Judicial Committee of the Privy Council in Ramabadra Naidu 
v. Kadiriyaswami Naicker*. ‘That may be; but we are not concerned here with 
the construction of an execution sale certificate which has been issued, but with 
the question whether such a certificate is an indispensable condition pre-requisite 
for accrual of title in the case of a sale under the Co-operative Societies Act. It 
may be that as contended by the learned Counsel for the appellant, cases like 
Velan v. Kumaraswami! and Jagannath v. Baldeo* are not to the point hert, as there 
is no question of an execution sale here under the Code. of Civil Procedure. But 
that does not answer the question which arises here for determination. , 





Be No. 2164 of 1946. " 4 yth November, 1949. 
i ) I.L.R. 11 Mad. 296. h 3. (1921) LR, 48 LA. 1553 PR 44 Mad. 
a. (1889) ELR: All gop oye. ES 


I) SUBRAMANIAM, In re. bg 


My attention has been drawn by the learned counsel for the ' ndent to 
Karuppa v. Vasudevdn), which has held that non-compliance by the Collector with 
the’ tion of sections 38 and 39 of the Revenue Recovery Act does not invalidate 
the title of the purchasers The decision is in point by way of analogy.’ ' ‘ 

I hold that there is no substance in the second appeal and accordingly dismiss 
it with costs. 


No leave. 
K.C. . ele Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—-Mr. Jusricg GovinpA Menon AND MR. JUSTIGE BAsHEER AHMED 
SAYEED. f 


In the matter of M. Subramaniam, detenu No. 1169 in the 
Central Jail, at Vellore “8 


' Judgment in Criminal M.P. Nos, 442 to 447 of 1949 followed. 
(a) That as the object of the Act is ementially preventive, it would not be necemary for the 
i authority to wait until mischief is done before preventive sections are invoked. 

Petition under section 491 of the Code of Criminal Procedure, 1898, praying 
that in the circumstances stated therein and in the affidavit filed therewith, 
the High Court will be pleased to issue directions in the nature of Habeas Corpus 
for the production before the ee ahan a at Madras, of is pen of M. Subra- 
maniam, detenu No. 116g in the tral Jail at Vellore to ealt with according 
to law and direct that he be set at liberty. ; 

N.S. Mani for Messrs. Row and Reddy, counsel for the Petitioner: 

The Crown Prosecutor (S. Govind Swaminathan) on behalf of the Crown, | 

The Order of Court was made by x 


| Govinda Menon, 7.—This is an application by one M. Subramaniam who had 
been repatriated from the Federated Malay States, by an order of that Government, 
as he was a citizen of the Indian Union. Arriving in Madras by “ SS. Rajula 2 
on the 26th December, 1948, he was arrested after dis-embarkation and kept in 
remand till the 7th of January, 1949, on which,day an order of detention dated: 
the ious day, was served on him and he was detained under the provisions of 

"Maintenance of Public Order Act. The reasons for detaining him, EES 
19th Jan , 1949, were served on him on the 12th of February, 1949. He 
files anpi atoa on the 26th March, 1949, and it comes up for koal disposal 
before us now. : ft 





— 


1, (1882) I.L.R. 6 Mad. 148. 


*Cri. MP. No. 818 of 1949.’ 16th November, 1949. 
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Relying on certain, observations in two judgments of the Bombay High Court 
reported in In re Krishnaji Gopal Brahma! and In re Pandurang Govind Phatak}, the 
learned advocate for the petitioner contends that the activities of the petitioner 
in a foreign country should not be taken into consideration in finding out whether 
his activities are likely to be prejudicial to the maintenance of public order in the 
Province of Madras. At page 178 Rajadhyaksha, J., in delivering the judgment 
of the Bench observes as follows :— a 

“ Obviously, if the activities of the petiti prejudicial to the tranquillity of my, the Pro- 
ape oe Matias of the tereit of the Indian Statea, the District Magisrste wo d bee juri 
diction to pass any order under the Act. When he therefore sa that he was satisfied that the petitioner 
was acting ke apa INER da a pi aa the maintenance of public order and 
tranguillity and was carrying on subversive propaganda he must say that the activities of the 
petitioner affected the peace and tranquillity: of the Province.”' en ae l 
The learned Judge further goes on to say that ; pakah 

“ When the District Magistrate has speci iven the descri f his state of "the 
aia Me Dy Magitman, he, denei gf hi gaie of mind, 
and finally it is stated that the learned Judges did not consider | 

“the defect as fatal one, as, on that very day, a communication under section 3 was 
on the petitioner giving the grounds for the order of detention and this made it clear that the Dima 
Magistrate had satisfied himself thet the petitioner was acting in a manner prejudicial to the public 
safety and tranquillity of the particular district.” ae a 
Again at page 447 in delivering the judgment‘of the Bench Sen: J.; after quoting 
the passage from the judgment in In re Krishnayi Gopal Brahma', stated that” ` ` 

“ In that case, though the place of the detenu’s activities was not mentioned in the order under 
section a, the defect was not considered fatal and was ed as cured because the place was men- 
tioned in the statement of grounds furnished under 3; The view taken, therefore, was that 
it was ‘not altogether essential to mention the place of the detenu’s objectionable activities im the 
order itself, the Court being satisfied from the evidence of the statement of-grounds that the’ District 
Magistrate hed ‘actually considered the activities of the detenu with reference to a specific place or 
In the case under consideration the last but two paragraphs of the detention ordér 
are in the following terms : oe: i g A 

| “These dangerous workers have ived in India, It is considered that in the t 
circumstances existing in the Province, these repatriates from Malaya are likely to find considerable 
scope for intensifying their communist activities. These persons are very familiar with the language 
of the country and their activities in Mala , it is likely that they will resort to ‘violence and 
also to incite the masses to indulge in violent subversive activities. It is considered detrimental 
to public interest to allow them to move amidst the public.” > __ e NAPI 
The order of detention clearly states that His Excellency the Governor of Madras 
was satisfied that Subramaniam, son of Muthuswami of Kalleripatti village, Athur 
taluk, in the district of Salem is likely to act in a manner prejudicial to the public 
cae and the maintenance of public order which means of Province. , Unlike 
the bay case here we have the specific statement of the detaining authority 
that they were satisfied that the petitioner was likely to act in a manher prejudicial 
to the public safety which means of the Province of - How the, Government 
of came to be satisfied is seen from the fact that the Chief Secretary to the 
Government of Madras received a demi-official letter from the Secretary to the 
Central Government, Ministry of Home Affairs, intimating tothe Chief Secretary 
the antecedent activities of’ths petitioner in Malaya, " We see no reason to doubt 
any of the statements contained in that letter. If that is so it is perfectly opeh 
for the departmental heads in the' Central Government to intimate to the Provincial 
Government the activities of the person who had been repatriated to this Province’ 
prior to such repatriation. The learned counsel contended that the copy of this 
demi-official letter which had been placed before the Court should be ignored. We 
are unable'to accept this contention. The Provincial Government has been can- 
did enough to state as to how they came to be satisfied and the method of sati- 
faction was as a result of the intimation received from the Central Government, 





t- (1947) 59 Bom. L.R. 175. 2. (1948) 50 Bom. L.R. 446. - 
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and considering the antecedents and previous activities of the petitioner, they 
were satisfied t rie detention was necessary. | ` 


In this connection we may refer to an earlier decision of this Couitt i in Criminal 
M.P. Nos. 442 to 447 of 1949, dated 5th April, 1949, where our learned brothers 
Satyanarayana Rao and Viswanatha Sastri, JJ., observed as follows :— 

“The argument that it is not to the detaining authori to take into consideration the 
activities of the applicants oa the Province i Haie at the etiaction contemplated by sen 

of the Act pinion, unsound. n against whom saion. was proposed un 
rion a (D) at the time of order was within the Province of Madras. The detaining authority 


of the person concerned in Malaya and his activity therefore certainly would be proper material 
for consideration under section 2 (1) of the Act in coming to a con 
description would or would not act in a manner prejudicial to public safety or the maintenance of 
public 


order.” 
We are perfectly in agreement with these observations and, in our opinion, 
these observations apply with great force to the facts of the present case. 


Another argument of the learned counsel for the petitioner is that it should be 
affirmatively established by the detaining authority that the person detained should 
be shown to have done some act within the Province of Meda which alone would 
confer upon the detaining authority jurisdiction to pass an order under,section 2 (1) 
of the Act. We sce no force in this contention, because since the object of the act 


is easentially preventive, if the detaining authority is satisfied from the antecedents 
of the person so t to be detained that he is likely to act in the same manner here- 
after as he had doing in the past then it is perfectly open to the detaining 


authority to pass an order of detention. We are of opinion that it is not necessary 

for the eres esak to wait until mischief is done before preventive sections 

are invoked e are satisfied that noné of the categories mentioned in wa 

swami v. Inspector of Police, Mayuram’, are present in this case. : t 
` This petition is, therefore, dismissed. , : : we 


K.C. l | | Petition dismissed. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT — MR. JUSTIGE SOMASUNDARAM. 
K. K.N. Mallick ..  Petitioner.* 
Extradition Act (XV of 1909), sections 3 sid bapang Ka Na Sato = Proce: 


There is no political agert now in Mysore. Therefore section 9 of the Indian Extradition Act 
applies when the fequintion, of the State it inder meong of the Act which attracts the provisions 


section 3 of the Act. The Magistrate to whom the requisition is made munt follow the provision 
of section 3 of the Act. 


Petition praying that in the circumstances ‘stated therein the High. Court 


will be pleased~to quash the p apn ees R. O. C. No. 2225 of 1948, dated 4th 
une, 1948, on the file of the Chief oe Magistrate, Court of sie Sar 
istrates, Egmore, Madras. a 


B. T. „Sundararajan for Petitioner. . ' oe 

K. Veeraswami for the Advocate-General (K. Rajah diyar) abd G. Gopinath for the 
Crown - Prosecutor (S. Govind Swaminathan) for the Crown. 

te Gourt made the following : ' 


ER.—There is no political agent now in Mysore. Therefore section, 9 
of h ‘dian Extradition Act applies as it is stated that the requisition of the State 


1. (1949) 1 MLLJ. 1: I.L.R. 1949 Mad. 377 (F.B.). 
`*Cr.M.P. No. 2244 of 1949. rath Séptémber, 1949. 


mi 
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is under section g of the Act, which attracts the provisions of section 3 of the Act, 
The ere must therefore follow the provisions of section 3 of the Act. It is 
conceded it has not been followed in this case. I therefore quash the proceedings 
in the case and direct the Magistrate to follow the provisions of section 3 of the Act. 
K.S. A . -Proceedings quashed. 


IN THE HIGH COURT OF 'JUDICATURE AT MADRAS. 
Present — MR, Jusos HORWILL AND MR, Justice BALAKRISHNA AYYAR. 

N. V. Kuppuswami Ayyar .. Appellant * 

: o | a 

P. Mahadeva Chettiar .. Respondent. 


‘ Madras Buildings (Lease and Rent Control) Act (XV of 1 )—Ordsr fer eviction on default in payment 
of reni—Paymant of rent subsequent to —If creates fresh tenancy— Transfer, of Property Act (IV of 1882), section 
116—Appticability and scope. 


a ý 4 n 
The'payment of rent after the -ermination of the tenancy would only operate in favour of the 
tenant if it could be shown that the parties intended that there should be a new tenancy. f 
The Transfer of Property Act can have no application to @ state of affairs governed by the’ t 
Control Act. When section 116 of che Transfer of Property Act speaks of thé d : ier te 
lease it must have reference to a derermination of a lease such as is contemplated in section 111 of 
that Act which sets out the various methods by which a lease may be determined. ; 
‘The Rent Control Act does not concern itself with the termination of the leases. It gives the ` 
tenant (as defined in that Act) a right to continue in posesion as long as he pays his rent regularly. 


If the rent is not paid then whetber the lease has been determined or not, the landlord has 
a right to evict the tenant. | oo 
A under clause 15 of the Letters Patent inst the judgment and order 


of as on’ble Mr. Justice Govinda Menon, dated 18th April, 1949, and 

in C.M.A. No. 91 of 1949, preferred to the High Court against order of the 

City Civil Court, Madras, in E.P. No. 877 of 1948. 
D. Ramaswami Aiyangar and S. Kuppuswami for Appellant. 
M. A. Srinivasan and M. A. Rajagopalan for Respondent. 
The Judgment of the Court was delivered by 2 


Horwill, J.—The appellant has been the tenant of the respondent for the 
past ten years. As he did not pay rent for August and September, 1946, the 
respondent, on 1st February, 1947, filed an application under the Rent trol 
Act for eviction. V shortly afterwards, on 6th March, 1947, the appellant 
filed an application before the Rent Controller under the’ same Act for fixing a 
fair rent. 7 order of eviction was obtained by the respondent on 15th September, 
1947 ; but no action could be taken by him in execution of that order, because 
the appellant immediately filed an appeal and obtained on grd October, 1947, 
a stay order. 'On ist November, 1947, on the appellant’s application; a fair rent 
was Bred at Rs. 41-4-0 from 1st ‘October, 1946, as inst the contractual’ rent 
of Rs. 30, ‘the order being passed “ without prejudice to the order of eviction and the 
order that might be passed in the appeal”. pursuance of the order of the Rent 
Controller fixing the fair rent at Rs. 41-4-0, the appellant, on 5th November,.1947, 
sent cheques for Rs. 536-4-0 and Rs. 60 to the respondent. On 21st November, 
1947, the respondent accepted these cheques for the amounts due to him under the 
Rent Controller’s order; but he stated in acknowledging the receipt ghat he 
accepted the cheques without prejudice to the order of eviction and as 
for use and occupation. He presented the cheques to his bank four days later, on 25th 
Noyember, 1947. Soon realising that he had made a technical mistake in’accept- 
ing these cheques, the respondent sent the appellant a cheque on gth December, 
1947, for the amount that he had i a few weeks carlier. The question 


Y 





*L.P.A. No. 63 of 1949- a goth October, 1949. 
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for consideration before Govinda Menon, J., in C.M.A. No. 91 of 1949, which 
has been raised before us again in this Letters Patent Appeal, is whether in, view 
of the acceptance of money sent by the appellant as rent, the a Jlant is to be 
regarded by virtue of the provisions of section 116 of the T of Property 
Act as a tenant of the respondent from month to month and therefore. entitled 
under the Rent Control Act to continue in possession. Govinda Menon, J., held 
that section 116, Transfer of Property Act, had no application and dismissed the 

In his judgment, the learned Judge considered in detail the-various authorities 
cited before him as to the effectof the acceptancef ofrent from a tenant. The -cases 
have not been read to us in appeal ; because the correctness of be penak a Bid 
down by the learned Judge and the effect of the ‘decisions discussed by him are 
not now in dispute. If there had been an act by the tenant which. entitled the 
landlord to bring the tenancy to an end and the landlord thereafter -accepts rent, 


atcepted after the termination of tenancy operates as a waiven or gives the 
tenant any right to continue in possession: “Since the learned Judge - idered 
the various authorities on the effect: of receiving rent after the determination of the 
lease, the authoritative decision of the Court of Appeal in land in Clarks v. 
Grant!, has been received, which sets at rest once Tor all any doubt that existed 
as to the law on that question. Lord’ Goddard, C.J., said : , 

“ The learned deputy udge held that the notice to quit Had Been waived, If one may say so 
with respect to the | deputy Judge, be fell into the error of confusing an acc of rent 


afer snore t dul with an acceptance of rent after. notice that an act of forfetture been com- 
mitted. Ifa secks to recover possession of on the ground that breach of covenant 


i tenancy, 
to an end just as effectively as if there has been a term which has 
having been to an end by a notice to quit, a payment of rent after the termination of the 
tenancy would operate in favour of the tenant if it cguld be shown that the parties intended 
that there should a new tenancy.” ‘ 


The learned Judges overruled Hartell v. Blackler*, and held that:the rule applying 
to a case of accepting rent after the termination of tenancy is the same as: that 
laid down by Lord Mansfield as early as 1775 id Deo d. Cheny v. Batten*: = 
“The quetin therefore is un enim the rent was rescved, and what the ral tention of Po 
If the contract came to an end, as Mr. D. Ramaswami Iyengar for the ‘ap t 
says it did upon the passing of the order for eviction, we have to ascertain what‘the 
intention of the parties thereafter was. There can be no manner of doubt ‘that 
_the respondent was not willing tee the appellant should continue in” posscssion 
on the same rent as before. e appellant stated in his a lication for fixing 
| a fair rent that the respondent had demanding rent which was double that _ 
originally paid by him and that was why he was asking the Rent Controller to fix 
a fair rent. Moreover, as soon as. the respondent.became entitled to file an appli- 
cation for eviction of the tenant on the ground that he had failed to pay his rent 
by the ênd of the succeeding month, he availed himself of his legal right and filed, 
as already stated, an application for the eviction of the appellant on 1st February, . 
1947. dt is however argued that by virtue of the ‘provisions of section 116 of the 
transfer of Property Act, an irrebuttable presumption arises that he received these 


te | a. (1775) entail! 


ga 
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cheques as rent and that therefore a fresh tenancy from month to month came into, 
being. It is not denied that the weight of authority is that if after the termination 
of a tenancy a landlord accepts rent, he must be deemed to have consented to a 
new tenancy on a year to year basis on the same terms as before, the reason being 
that when money is tendered as rent it can be received only as rent and that there- 
fore if the landiord does receive it, he shows by his action that he has accepted 
it as rent, even though he may say in accepting it that he does so without prejudice 
or as damages for use and occupation. A recent decision of the Federal Court in 
Kai Khuskroo v. Bai Ferbai1, reiterates that principle, although that case could be 
distinguished by the fact that there the rent was received unconditionally, though 
the learned [edges of the Federal Court did not base their decision on that narrow 

und. Even if we assume for a moment that section 116 of the Transfer of 
‘Property Act can be applied to tenancies terminated by the Rent Control Act, 
Ge ia clean in PG kake that the anoney desu not men as rent. The respondent 
-had long been attempting: to enforce a higher rent and took the first opportunity, 
So already stated, of evicting the tenant; but he was unable to do so under the Rent 
-Qontrol Act until an order of eviction had been made and enforced by the Rent 
Controller. It is quite certain in the correspondence between the partjes that 
‘the respondent never for a moment departed from that attitude or showed the 
slightest intention of consenting to the appellant’s continuing as his tenant. , He 
was prevented by the stay order from obtaining possession; and if he did not 
accept payments he wo have received no rent for years on end. We have 
-been shown no decision that goes as far as to say that however clear it may be that 
moncy was not received as rent, yet one must necessarily presume that itwas. More- 
over, the rent tendered and received was not the rent due under the original contract ; 
„but the fair rent fixed by the Rent Controller. . 


It is unnecessary to pursue this matter further ; for we entirely agree with the 


of the Rent Control Act, the month to month tenan originally entered into must 

“he date of eviction, since no 
notice to quit had been sent to the tenant: e do not agree that such a useless 
formality was at all necessary. The landlord permitted the tenant to remain 


“Tt may be pointed out that in cases of tenancies relating to dwelling houses to which*the Rent 
Restriction apply, the tenant may enjoy a statutory immunity from eviction even after the lease 
hice hg erap 


has ired. The landlord cannot ej on specified grounds mentianed in the Acts 
In such circumstences, acteptance of rent by the landlord fram a tenant, 
whose lease has already expired, could not be regarded as evidence of a new tenancy 
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against him, under the provisions of Rent Restriction that by acceptance of fresh tenancy 
Me eri PF ee int eee ag A ai 

Reference is therein made to Davies v, Bristow!, and Morrison v. Facobs*, to the 
same effect, the former of which was referred to by Govinda Menon, J. 

Although iat is not necessary for us to base our decision on any ground other 
than the above, it seems to us that at the time when rent was accepted by the res- 
pondent, the appellant was still a tenant ; because the appellant was not then a 
trespasser, in view of the fact thar he was lawfully in possession by virtue of the stay 
order passed on grd October, 1947. If he was lawfully in possession, then he 
was a tenant within the meaning of the Rent Control Act. is was clearly how 
the appellant in his notices understood the situation. When he sent the cheques, 
he said in Exhibit A-3, 

“ As fixed by the Joint Rent Controller, Madras herewith enclosed a 
for Ra. 5g6-4-0 anid also ane other cheques br Hes oo belag the pe for Agami and September, 1945”. 
In reply to a letter acknowledging the cheques, on 28th November, 1947, the appel- 
lant’s advocate said : se 
That the rent for the premises No. 37, Devaraja Mudali Street, has been fixed by the Rent 


Controller and according! client has sent the above cheques towards the rents due as per order 
of the Rent Controller ; your client can oniy receive the amount tovarda the rent due fr the 


By these letters he was asserting what we feel to be the truth, that pending the appeal 
he was a statutory tenant, entitled to remain in possession and under an obligation 
to pay rent. : 

For the above reasons we are satisfied that by the acceptance of the two cheques 
on 21st November, 1947, the appellant did not acquire any fresh right to continue 
m possession of the suit premises. 

The appeal is dismissed with costs. By consent, the appellant is given one 
month’s time to leave the premises. < 

K. S. een Appeal dismissed. 

IN THE HIGH COURT OF JUDIGATURE AT MADRAS. < 
Present — MR. Justice PANCHAPAKESA AYYAR. 
. 7 LB a : 
Venkatarami Reddi .. Respondent. 

Criminal Procedure Cods (V of 1898), section 488— Attribution of immorality falsely to wife—Legal cruslty 
entitling wife to liya separately from husband and claim separate mainiencace. 

Deliberate attributian of immorality to a wife will fall under the definition of 
legal cruelty and entitle a wife to live separately such a husband claim separate maintenance, 

Petition under section 435 and 499, Criminal Procedure Code, 1898, praying 
that the High Court will be to revise the order of the Court of the 
Additional First Class Magistrate, Madanapalle, in M.C. No. 7 of 1948. 

T. Ramaprasada Rao for Petitioner. 

. _ S. V. Venugopalachari for Respondent. 

Assistant Public Prosecutor for Crown. 

The Court delivered the following Mae: 

Orper.—Deliberate attribution of immorality falsely to a wife will 
fail under the definition of legal cruelty and entitle a wife to live separately from su 
a husband and claim separate maintenance. Chanakya, the great Prime Minister 





1, (1990) 3 K.B. 498. 2. (1945) 1 KB. 577. 
* Or.R.C. No. 1355 of 1948. a 


s 1st December, 1949. 
(Or.RP, No, 1982 of 1948). ` 
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of the Mauryas claimed this more then 2,200 years ago in bis Artha Sastra. 
In Tndia, thir this kind of J of hing has always been considered legal cruelty though not small 
beatings of wife, cessation of conjugal relations with her for by Sears of Deeksha, 
etc. So the petitioner was certainly entitled to live separately from the respondent 
and claim separate maintenance from him. On the evidence I fix the quantum 
of maintenance at ten rupees a month payable from the date of the mieg of the 
petition in the lower Court by the petitioner. 


V. 5. eae oa: Petition allowed. 


“IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— MR. Justice SATYANARAYANA Rao. E l 
Ethilavulu Ammal and others .. Appellamis* 


- U. 

Pethakkal and others- . i .. Respondents. 

Limitation Act (LX of 1908), Articis 44—Scope—Father of Hindu miner widero ing deed of surrender 
— Sit by the wideo attaining impeaching the dead as not binding on on her and for recooery ef pro- 
parties left by her Limitation—Articls 44 not opplicable—Articls not applicable to transfer by do facto 
Article 44 of the Limitation Act applies to a suit by a ward who has attained maj to set 
aside a tramke of property by his and the period of limitation is three from the date 
when the ward attains A jen pena asaba rng ga gto as the guardian 
of a Hindu minor widow is not a transfer of proper fy. The true view under the u Law is that 
ipon the sureaeres by operation of the Hindu Lan about her civil death. The devolves 


as a guardian of the widow within the'meaning:of Article 44. i 
The guardian contemplated under Article 44 is either a natural ian or a testamentary 
guardian or a certified guardian ; no others are contemplated by the article. 
That article has no application to a transfer of property of a minor by a ds fasto guardian. 
Chanapa v. arka bak ni ak) LER. roan EAE id aan, 
Case-law referred. : 


Appeal ngalani BANA taal al GE tye E fale Dindigul, 
dated 2 Bee 1948, in A. S. No. 150 of 1947 (O.S. No. 49 of 1946, D.MC., 
Periyakulam). 


G. R. Fagadisa Aiyar and M. Ramachandran for Appellants. 


_T. P. Gopalakrishna Aiyar for Respondents. 
The Court delivered the following | 


' Jupemenr.—The defendants are’ peed pear in this Civil Miscellaneous 
BA nie preferred against the order of learned Subordinate Judge 
digul. The plaintiff is the widow oO one Thanipulli Naicker who 
dled tn 3 tho 1 there is no evidence regarding the actual date of his death. 
Tamedianly afer death the father of the plaintiff executed a deed dated 27th 
June, 1933, ehibit P-1) acting as guardian of the plaintiff who was then 
a minor, im favour of the first defendant and his foie. Under the title 
so acquired the first defendant and his brother made various alienations 
of the properties in favour of the sevéral’ defendants in the actjon. The 
plaintiff attained majority in 1941. She filed the present suit in forma fore 
on the 23rd March, 1945, to’ recover possession of the properties left 
deceased husband and she impeached the deed executed by the father as¢not bind. 
ing upon her. Various deien ces to the action were raised by the alienee-defendantg 





k A.A.O. No. 597 of 1948. a7th October, 1949. 
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and the principal question on which, there was a difference of opinion-between the 
Couris below is oné of limitation. The first Court dismissed the suit on an erroneous 
‘view of the facts and the law upholding the plea of the defendants that the shit was 
bard by imitation. This decision was reversed: by the learned Subordinate 
judge om appeal and the suit was remanded for disposal according, to law. 

On behalf éf the appellants it is argued'that the view of the learntd Judge 
on the question of limitation is ¢rrodeous and that the learned’ J should: have 
held that the suit Was barrdd by lihithtion unde? Artible 44 of the Eimitátión ‘Act 
as the suit was not instituted within three years after the plaintiff had! attained 
majority. The-question.is whether fhis contention is right. ' Exhibit P-1, on the 
face of it, purports to be a deed of surrender and that was also the view of the learn- 
ed Subordinate Judge. The suit is admittedly within 12 years from the, date of 
Exhibit P-1. As the actual date of death of the husband of the plaintiff is not 
known it is not possible to say whether-the suit is in time also from the date of the 
death of the plaintiff’s husband. Unless the period of limitation for the institution 
of the suit-iscut down by Article 44 of the Limitation. Act the: plaintiff's. suit would 
be in time. Article 44 applies to a suit by a ward who has, attained majority to 
set aside a transfer of property by his SR and, the period of limitation 
cribed is three years from the date when the ward attains majority!’ “If myopixio#, ' 
Article 44 of the Limitation Act does not apply for two reasons.. In the bee place, 
Exhibit P-1 is not a transfer of property by the father acting as the guardian of the 

laintiff a} it- purports to, be, a deed of surrender. That a surrender under ‘the 
Hindu Law, does not operate ag; a. conveyance or transfer:.of. property. frord the 
widow to the surrenderee cannot now be disputed. The tfue view: under the 
Hindu law is that a surrender is a voluntary act of-the widow which brings about 
her civil'death. `. The property. devolyes upon the surrenderee by.operation of the 
Hindu law of.successjon-and not; by an act of transfer by the widow to the, surrén- 
deree. Apart from the question whether under the Hindu law a Valid ‘surrender 
could be effected on behalf of a widow who is a minor by a guardian, natural or 
ds facto, Exhibit P-1 does not purport to efféct’a’ transfer of the -préperty and 
therefore ‘Article'44 has no application:- “7 +: .' |! Pits oh) 

Secondly, the father of the plaintiff was dot # de jure guardiail’ of the’ minor 
plaintiff at the time ofthe execution of Exhibit -P-1. -The plaintiff was married 
into’ another family and.by reason.of the iage thé guardians D, 4 
came to an'end. It must thereforé be taken that the father assumed mi nt 
of thd properties of the husband’ 6f the-plaiitiff: ‘and! executed the deed, Exhibit 
P-1. Such á person who is sometithes described Hs a ds facto guardian or de facto 
manager of the properties .tannot -be aptly. described as a guardian within thé 
meaning of Article 44 of the Limitation Act: It has now been settled by'a full 
Bench of our Gourt in, Gheinappa v: Onkarappa, that excepf the father and-in 


ne ae 


absence the mother of. a Hindu minor, o are legal guardians: After: ; 
of a #ninor female. the: guardianship: of the father is, transferred. to. fee puhan 
and in default of'the, husband no òther person is entitled.to act as,a guardian de 
Jure.. That very Full, Berich also ‘corisidéred. the quéftioh that a:de facto guardian 
would not-bt a lawfùl guardian within the ing Of section 21 of the Limitation 
Act: -No dpubt-id Article. 44 thé word.; fla ais not’ pre-fixed, to. is 
but in my opinion, that does not make any differente. «.. When. the ‘Legislature, 

the word “ guardian ” in the section it must have meant to apply the word, only 
fo a liwii guardian and not to persons who had-adsumed the power 1S Minas 
without authority. The guardian contemplated under the article is cither a natural 


guardian*or a testamentary guardian- or-a-eertificated ; no others are 
contemplated by the Article. In view therefore of the decision of the Full Bench 


fa titinor by’ ade facto guardian: - 


be Sinta a ; appa*; TI think thar the article has no application to a transfer 
of pro 0 A a ak fe OR Ta J 
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“This was also the view taken by several decisions ‘of this Court. - Thayammal 
v. Ki Goundan}, Ramaswami v. Kasinathan* and Purushothama v, Brundavana? 
The decision in Bangarammal v. Lydia Kent‘ related to: an alienation by a natural 
Saabs and therefore Article 44 was rightly applied. The decision ing Raja 

ami v. Govindamimal’, relates also to an alienation by the natural i 

being the father ofthe minor. The view, therefore, that Article 44 does not apply 
to an alienation by a de facto guardian is also supported by the above ‘decisions. 
The learned Subordinate Judge was therefore right in holding that the suit was not 
barred by limitation, f š 

The civil miscellaneous appeal fails and is dismissed with costs. 

No leave. 

K.S. ` , 7 Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| Present — MR, JUBTIOE PANGHAPARESA AIYAR. 
S. V. Kishta Pillai .. Petitionsr.* 
‘The Madras General Sales Tax Act (IX of 1939), section 15 (as axecnded)—Comviction and fining for 
noa-payment of tax arsessed—Second compiction in respect of the sama axsessmen!—{f justified. La 
a person has been convicted and fined for not pa the asscsament fixed for 1946-4 


Where 
a Court would not be justified in law or in equity in convicting him over again for not having 
that very assesment in full. ‘It is not like a contmuing trespass, a frésh offence every day. . 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
ub- 


that the Court will be pleased to revise the order of the Court of 
Divisional istrate, Saidapet, in C.C. No. 119 of 1948, dated gth November, 
1948. ; 


M. Chockalingam for Petitioner. 
N. T. Raghunathan for the Public Prosecutor (V. L. Ethiraj) for the Crown. 


The Court made the following - n 

OrDer—The petitioner here’ was already once conyicted and fined for 
not paning ihe assessment fixed for 1946-47. oe not think ee the lower ‘Court 
was justified in law or in ity in convicti im over again for not havi id 
that very assessment in Pi rhe eee. Babli Roe dar sarati pay we Ay 
principle of “ autrefois acquit” should not be applied here and the petitioner 
acquitted.’ This is not, like a continuing trespass, a offence every day. Though 
the old section (section 15 of the Madras General Sales Tax Act of Toney crescribed 
an added penalty of Rs. 50 a day, for continued breach, over the maximum fine of 
Rs. 1,000 for a breach; even that section did not say that a new prosecution can be 
launched every day and that a fresh fine up to Rs. 1,000 and a penalty of Rs. 
per day for every day of non-payment after the due date.can be imposed. 
new section (as amended by Madras Act XXV of 1947) does not contain that provi- 
sion at all. So, I set aside the conviction and sentence of the petitioner, acquit 
him in this case, and direct the fine, if paid, to be refunded to him. The tax will, 
of course, be collected under the old conviction. ae 


V.S. E 


ROE 


Petition allowed. 


G 
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I] VENEATASRSHAMMA D., RANGANARYAKAMMA. ; 19° 
` EN THE HIGH COURT: OF: JUDICATURE AT MADRAS. 
| Parman —Ma. PV, RAjAMANNAR, Chief Justice AKD Mr, Josrige CANDRA 


REDDI. f oa pies 
Janaswami Venkataseshamma . Petitioner* 
v. ri e 
Sri Prativadi Bhayankaram ‘Ranganaryakamma alias’ | 
` Practice—Filing of appeal with patexily deficit court-/ unable to secure fiends for payment of 
Net time jin the ission “Court Y 
Jl out Nal raid jar cing ddy Cran Y Fudge in Admission apeti 


Assuming that an appellant asa matter of fact was ‘unable to raise sufficient moneys till date, 
Ee gag ang PA that'by itself cannot-‘be a sufficient ground to‘ have the delay 


: 
: 
5 
i 
| 
j 
i 


i Court were to eventually refuse to excuse the delay. 
Kanhammad v. Kunhammad, (1914) 1 L.W. 440, approved. - kek 
` Petition praying that in the circumstances stated in the ‘affidavit filed there- 
a ee ee E the.orders, dated 5th Jan- 
uary, 1949, and made in C.M.Ps. Nos. 66 and 65 of 1949 presented to Paes 


Court ively to excuse the delay in payment of court-fee and re-presentation, 
of SR. No. 14540, since numbered as Appeal No. 3 of 1949 preferred to the High 
Court against 


the decree of the Court o 
No. 61 of 1946. i Ne, eae mora oo . 
T. E. Ramabhadrachariar for Ch. Suryanarayana for Petitioner. .. 
R. Ramamurthi for Respondent. E Se i Ahh 
The Order of the Court was pronounced by ' P ; id 
The Aka Tar mai ak ah the plaintiff: in O3S.-No. 61 of 1946 ir 
the Court of the Subordinate Judge of Guntur. She' obtained a dectés'-on ‘yth 
December, 1946. On 15th A 1947, ‘the respondent-to this application, who 
was the first tin the | below, presented. to this Court an appeal which 
was valued at Rs. 25,305. ‘The proper court-fee payable thereon was Rs. 1,349-7-0. 
The appeal was presented however with a court-fee of Rs. 10. ‘The memorandum: 
of appeal was returned by the office on 1st-May, 1944, inter alia for-payment of'the 
deficit court-fee. ‘On grd January; 1949, an application was made by the respondent’ 
herein to excuse'the delay in -payment-of the deficit court-fee. The delay “was of 
nearly two years. ‘On sth Janubryj- 19493 a’ learried Judge of this Court’ sitting’ 
in the Admission Court excused the delay without directing notice-to the -other 
side, that.is, the petitioner before us. The petitioner on ing to know of the 
facts after a stay of execution had been obtained by, the respondent has filed the 
present a plication to dismiss the appeal on the ground that the delay in the pay- 
ment of eficit court-fee ought not to have been excused and therefore the appeal 
should be rejected. 
The nmin und on which the delay was sought to be excused was that the 
respondent could not raise sufficient money to enable her to pay the court-fee 
According jo her the petitioner was also instrumental in scaring awa prospective 
aliences from whom she could raise moneys. In the affidavit filed by petitioner 
in this application, among other allegations, is to be found what we consider an 
ne, < 


*O.M.Ps. Nos. 4404 and 4405 0f1g49. t) 4 ` n 18th ‘Octobets 1940, : 


the Subordinate Judge of Guntur in O.S. 


pacer is 
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important allegation, namely, that on 13th March, 1948, the respondent sold three 
acres 39 cents of her land for Rs. 1,000 for the express purpose of meeting the 
expenses of the present appeal. This fact is not denied and cannot be denied because 
the registration extract’of the document in question has been produced before us. 
What the respondent says is that she did sell the property for Rs. 1,050 ‘but she 
Spent away the sale proceeds for another litigation. Having regard to this fact, 
it is clear that even the ground alleged by her in her application for excusing the 
delay in payment’ of the deficit court-fee cannot be sustained. ing however 
that she was as a matter of fact unable to raise sufficient moneys till the date of 
her application to’ excuse the delay, that by itself cannot be a sufficient ground 
to have the delay excused. If'she did not have the means to pay the court-fee,, 
she could have, if so advised, filed the appeal informa rae e cannot tolerate 
the’ practice of filing.an appeal with a patently deficit court-fee simply,.because 
before the last date of filing the appeal the appellant is unable to secure enough 
money for payment of the full court-fee and taking time to raise the deficit 
amount and got the delay excused as a matter of course. parr 


Unfortunately in this case the delay was excused by a learned Judge of this 
Court.: It was sought to be argued on behalf of the respondent by Mr..Rama- 
murthi Aiyar that as a learned Judge of this Court has excused the delay, the only 
course for the other side was to file a review application. Hé drew our, attention” 
to the decision of Wallace, J., in Basavayya v. Venkatappayya, but we are unable 
to find anything in that decision to lay down that a review is the only remedy open 
to the party to whom notice was not given before passing an order to his detriment. 
On the other hand, we are in entire agreement ‘with the observations of the learned 
Judges in Kunhammad v. Kuntammad?, that in ‘cases in which a Judge sitting in the 

ion Court excuses the delay in payment of court-fee or'delay in presentation 
of the ‘appeal’ without notice to’the other side, it is assumed that the other side 
would be always at liberty at a subsequent stage or even at the hearing of the appeal 
to céntend that the delay-shculd not have been’ excused.’ It is desirable that notice 
should be given in such cases to the other side to obviate inconvenience and FA 
which might be avoided if the Court were to eventually refuse to excuse the delay. 
We therefore think that it is open to the other side in this case to come up before 
us and contend that the delay should not have been’ excused in the circuriistances 
and if she can persuade us -o hold in her favour, to dismiss the appeal. But wẹ 
find in, this case a amount of court-fee has been paid in pursuance of the order 
of a learned Judge of this Gourt excusing the delay., Having regard to this fact, 
‘we consider that the’ interests of justice would be t by not disturbing the order 
excusing the delay, provided the party to whom this indulgence has been given is 
put ọn terms. We think it proper that the respondent to this petition, 1.6. the 
appellant in A.S. No. 37 of 1949 should gay the costs of the appeal to the first 
respondent to the appeal in any event. should further either deposit into 
Court or furnish security of unencumbered immoveable property to the satisfaction 
of the Second Assistant Registrar. for a sum of Rs, 1,500 within two months from 
the date of this order. If this last direction is not complied with the appeal will be 
posted for dismissal. ie ss Ai ” 


ViP.S. l LS l Respondent put on terms, 


vik 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT Mp. Justice SATYANARAYANA Rao. 


es 


N. Muhammad Ussain Sahib and another - E a Appellants * 


9. N. Abdul Gaffoor Sahib and others ae a ME Respondents.” 
Partnerskip—Dissobtion—Basis of ahan gf Exits in ihi absence of pacific revision in tha’ partnership 


In a suit for dimolution of partnership and for taking of accounts, on the question whether the 
of be taken for assessing profit and lom of the partnership or whether 
the value of the assets should he considered in arriving at the profits. 
i DAN ge a ilie atarate blang TEOT OI Ia Te D Tin aiea aa to e we a 
ing up after dissolution or as to, account taking in the arțicles- the rule 
applicable would be ‘‘ to convert the Tanpa lie maag dad ta cones the pay- 

A Bic deg on Barang at page fork tar 'in the shares in which they may be 
entitled to it.” on Partnership ’at a LANG lene 
ofthe market value on the date of the dimolutlon of pas 
. Appeal the order of-the Sub-Court of of Vellore, dated 19th November, 
1946 5 A.S. 7 of 1946 (O.S. No. 287 a 1943; District Munsif Court, Tiru- 
pathur). 5 

R. Ganapathi Iyer for Tie Aivot Giera (K: Rajak Am and A. N. Fera- 
raghavan for Appellants. e ) ' 

| T. G. Venkatarama Aiyar for Respondents. = 

The Court delivered the following ` 

Joccment.—This su PEE rr are pene atuti 
in a partnership action. The partnership in dispute was commenced on Ist‘ Jan- 
uary, 1937, under an'agreement between’ three ‘persons, one N: Abdul Wahab 
now represented by defendants’1 to 8, Abdul Wahab, the ninth’ idefendant, and 
Abdul Gaffoor, the’ first respondent- tiff.’ A: pad of ten years was 
as the duration of the pattnership. Under De aa of the agreement the two 
Wahabs had contributed the capital and- oor was only the working parther. 
The articles of partnership also provide ‘for annual settlement of accounts and thé 
method of settling those accounts. The settlement proceeds on the: basis of the 
book value ‘of-the assets and not on the real.value. On the ‘5th December, 1942, 
N. Abdul Wahab died which brought about. the dissolution of the: partnership. 
The plaintiff Gaffoor institited the action, out of which this appeal arises for. taking 
accounts of the dissolved partnership from 1st January, 1937, the date of its com- 
mencement and for a decree in his favour for his share of the profits... A preliminary 
decree was passed on 24th July, 1944, which was by consent. A commissioner 
was appointed ‘thereafter to go into accounts and submit his report to the Court, 
The only: question now in‘‘controverby! between the parties id whether -the book 
value of the assets should be taken for-asseasing the profits and loss of the partner- 
ship or whether the market value of those assets should be considered in arriving 
at the profits. ~The learned District Mumnsif accepted the former’ view while the 
Sub-J Se ee ee ee one ee ee 


District unsif. It is this remand order that defendants 1 and g- have 

this Civil miscellaneous appeal to this Court and it was strenuonily argued 

Mr. Gana Saiki Thee om bead ef the llants that the correct’ principle of 
valuation is the one adopted by. the: learned cd District Mungit 

The articles of o not provide e etd of wing up e 

‘after it’ js dissoly , nor js t between the partners 


: as to the inethod by which the accounts shou 3H | of the assets if the partner- 
eer le ppl when thre a ma agemen be after sometime. 

D ar anlo when _there_is no. agreement- between the -partners press 
eia of winding. up, ia as stated by Lindley on Parmership at page 


ALAO. No: 'Bi'of 1947. aro “sth August, 1949. 
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“ to convert the ership property into money. and this mi after the ent of partner- 
ship debu must be divided amongst the partners in the shares in which By may be entitled to it.” 
Where the articles expressly provide that the book value alone should be the basis 
for determining the profits, as in Coventry v. Barclay, that would govern the rights 
of the parties. In a case where the articles of partnership provide that the share 
of a deceased partner in the assets of the partnership should be calculated with 
reference to the annual account made up on goth April, every year, the House 
of Lords in Cruikshank v. Sutherland*, held that if no definite and uniform usage 
to the contrary is established, the assets of the partnership for the purpose of winding 
‘up after the dissolution should be taken, not at the book value but at their fair 
value to the firm. Merely because the account is settled for one purpose in a parti- 
cular manner it does not follow as pointed out by Lord Wrenbury. in the same 
case that that method of taking account would be good also for another purpose. 
‘The annual accounits-are never taken with a view to determine the rights of a 
deceased partner or a retiring partner. The object of the annual settlement is 
only for the definite purpose of assessing the profits at the end of the year and so 
Jong as the partnership is continued, it does not make any difference to the pa: 
even if notional value is taken as the value of the assets. The asset at that book 
value continues to belong to the firm and whatever fluctuations there may be in 
the value of that asset, the bsnefit or the loss of it would accrue to the firm. But 
the situation is totally different when the firm is dissolved or when a partner retires. 
The settlement of his account must be not on a notional basis but on a real basis, 
that is, every asset of e pence, oud be' converted into money and the 
account of each partner settled on that basis. No partner is entitled to take advan- 
tage.of the appreciation of the value, of the assets to the detriment of the other 
partners. So long as the firm continues,.it is not possible for any partner to claim 
exclusively the benefit of the appreciation of the value of the assets for himself and 
at the time of the dissolution, sich benefit must be shared by all the partners equally. 
The, plaintiff is therefore entitled to have the assets of the Hecker Ake Ng 
valued for the purpose of winding up of the; partnership. assets have to be 
valued, of course, on the basis of the market value, on date of the dissolution, 
that is, 5th December, 1942. The.order of the remand made by the learned Sub- 
Judge is correct. Mi ; : a 
© TIam not called upon to decide in this appeal any other question and my 
judgment should not be taken cither expressly or impliedly. to have. decided any 
other point except the point stated above. It is for the first Court to determine, 
the assets and their value and other questions that have been raised before it already 
The result is the appeal fails and is dismissed with costs. > g <: 

K.G. > ; TO —— . Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT, MADRAS.. 
Se a PRESENT — MR, JUSTICE PANGHAPAKESA AYYAR. 
: Act (LX of 1890), secticn 1 i ? es and 

A person, evenifhe isa railway servant, hurling down a bundle of bangles belonging to a 
passenger and breaki then will be lable ter section 120 of Railways Act an suchi Ra act in mot 
an act-done or doable by a Railway servant as such. | 

Gurunath Shankar v. Emperer,'A.I.R. 1937 Bom. 957 distinguished. ' f 

Petition under sections 235 439, Criminal Procedure Code, ‘1898 praying 
that the High Court will-be pleased to revise the order ‘of the Court of the First 
e Magistrate, Vizianagaram dated 28th September, 1949 in B. C. No. of 1046 ` 
0f 1948. 6 TA A 5 ' | , 


CI (1863) g De. G.J: and S.'ggo`ù 46 Eng. ` 
Hep ao 3 J: and 8. 3407 46 Eng 


“Girl, R.C. No. 1 72 of 1949. : November, 1949. 
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B. Lakshminarayana and S. Subbiah Chowdry for Petitioner. 

The Court delivered the following 

ORDER :—I see no reason to interfere in revision in this case. Hurling down 
a cee oe les of a fellow and breaking them will not allow a 

h he isa railway official travelling in the train, not liable under 

Kon fa 120 ‘of the Ra ilways Act, as such an act is not an act done or doable by a 
railway servant as such and the ruling in Gurunath Shankar v. Emperor’, will not 
apply. There is no illegality or failure i ae in this .case. 


The petition is. dismissed. o 2 

K. C. = "Petition dismassed. - 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present — Mp. Jusricg Racuava Rao. 


Best Reems Chery .. Appellant * 
S. Abdul Shukkoor Sabib and others l .. Respondents. 


Transfer Pipi kyan Adie: Section ee jasipun e 
ar harge Bahii AA Jo parani of 2 irpan ls etn echt Port ch rala bai 
ond notice of the charge—If pendens—Declaratory decree—Duration of lis. 

Where in execution of the personal liability clause creating that liability as well as 2 
liability for payment of money, the property charged is attached and sold t charge 
attachment, a purchaser prior to the auction sale but the date of the decree has no notice 
ofthe charge atthe time of his purchase ia affected by the doctrine Of lis pendait and is therefore bound 
to fail in a later suit against him in enforcement of the charge. 


The Explanation to section 52 of the Transfer of Property Act, makes it perfectly clear that the 
4s continues till after the complete satisfaction or discharge of the decree has been obtained. No 
complete -satisfaction or discharge of even a derlaratory charge errr cea be predicated ao Tong 
asthe poep iy of Yaaa NA the ha by war O aka bag nga ajaa 


Appeal against the decree of the City Civil Court, Madras, dated ayib Sere 
tember, 1947 in O.S. No. 42 of 1946. 


M. K. Harihara Aiyar for Appellant. 
N. K. Mohanarangam Pillai, M. V. Gopalaratnam and N. K. Panah aman for 
Respondents. 
` The Court delivered the following 


Jupement.—The question in this case on facts not in dispute is ia in 
execution of the personal liability clause of a decree creating that t liability as well 
as a charge liability for payment of money, when the property charged is attached 
and sold pursuant to the attachment, a purchaser prior to the auction sale but 
after the date of the decree who has no notice of the charge at the time of his purchase 
is affected by the doctrine of lis pendens and is therefore bound to fail in a later 
suit against him in enforcement of the charge. The Court below answered the 
question in the negative; the plaintiff, the charge-holder, appeals against its 
judgment and decree refusing to recognise his right as superior to that of the defen- 
dant who became the purchaser admittedly after the date of the decree in the former 
suit but before the plaintiff’s purchase in execution of that decree. 


It is contended by the learned advocate for the a t that notwithstanding 
the decree and subsequently thereto the lis continued down to the date of the auction 
sale in the plaintiff’s favour and that that sale must prevail over the defendant’s 
purchase.e The auction sale in the plaintiff’s favour was however not in pursuance 
of the charge part of the decree but in execution, by way of attachment, of the 
boats Makane caries echoes A after the sale in the defendant's 

This argument cannot therefore be accepted: Reliance is ee for the 
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appellant on the decision in Sowbagia Ammal v. Manickg Mudgliart. That case 
however raised no question of lis pendens but only decided that the pay involved 
in a decree directing maintenance to be paid out of certain property can be enforced 
by a sale of the property in execution of the decree and that the decreeholder ought 
not to be referred to a separate suit inasmuch as, the charge being one created 
by the ‘decree itself, there was and could be no question of any decree obtained 
by the charge-holder in satisfaction of a claim arising under the decree and no 
question consequently of any infringement of the prohibitory provision contained 
in Order 34, rule 14 of the Civil Procedure Code. The Privy Council ruling in 
Gowri, Dutt Maharaj v. Sheik Sukur Mohamed, to which my attention has been drawn 
by the learned counsel for the appellant is of no assistance cither, as it only recog- 
` nises the applicability of the doctrine of lis pendens to alienations made during the 
pendency Of a suit later bona fide compromised and emphasises:the broad principle 
of section 52 of the Transfer of Property Act to be that it seeks to maintain the 
Status quo unaffected by the act of any party to-the litigation pending its determi- | 
nation. ii 

It is contended that the operates as in existence prior tọ the purchase 
by the defendant and that the Court below ought to have geared alternative 
relief asked for in the plaint. The. answer.to. that given by the defendant is that 
he is a purchaser without notice protected by section 109 of the Transfer of Property 
Act. I notice that there is a conflict of judicial opinion on the question whether 
a charge created by a decree of Court falls within the category of charges arising 
by eae of law as contemplated by section 100. The Madras view however 
which js found in, Venkatachala v. Rajagopala*, ix that sych a decree falls within that 
ca . That decision is in a line with the view of the High Court of Bombay 
and of the Chief Court of Oudh, although in cqnflict with the view of the High Gourt 
of Nagpur. I agree with that decision althqugh only of a single Judge, Bell, J., 
not merely. because in the interests of judicial comity I should like to agree with it, 
even if I happen to entertain a doubt about its correctness but also because I consider 
that it is prey correct, But then, the plaintiff urges, relying on Rajagopala Chetit 
v. Kesava Pillai‘, that the words “any law for the time being in force” occurring 
in the saving clause of the second part of section 109 are ciently wide to take 
in section 52, that the Legislature could never have intended to qualify the operation 
of the doctrine of lis pendens by the amendment to section’ 100 ; and that section 100 
cannot be read without regard to what is said in section 52. The rulings in Kulanda- 
velu Pillai v. Sowbagyammal*, and Ramachandra v. Kamalabai*, are also cited as to the 
same effect. It does not appear that the cages cited related to 5 declaratory charge 
decree'as distinguished from an executable charge decree ; but that does not in 
my ‘opinion however make any difference tg thé result in law. The lanation to 
section 52 makes it ectly clear that the lis continyes till after the comp te satisfac- 
tion or Tadao the, decree has been obtained. It seems to me that no cqmplete 
satisfaction or discharge of even a declaratory charge decree can be predicated so 
long as the possibility of the enforcement of the by way of a separate suit 
remams. Further, such satisfaction’ as may have ted in the t case from 
the execution sale under ce pemali liability clause of the decree becomes nullified, 
the moment the claim of the fendant is recognised and the decree as a whole stands 
normally restored to executability jn that yiew. That being so I have no hesitation 
in allowing this appeal with costs here and in the court below. 

“The result is that the case wilt have to go bck to the court below for the passing 
ofa preliminary decree on the basis of the alternative relief in the plaint with reference 
to the enforcement of the-charge. The ap pt is entitled to a refund of the cdurt- 
fee paid on the merheraundum of appeal-here which he shall have. É l 


YVES, rm, ., .. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS... `` 
PRESENT — MR, JUSTIGE PANGHAPAGESA SASTRY. ` ' 

Viramallu Swarajya Lakshmi Mancharamma :-, -  ,__.. Appellant® 
i oo : i i aoe 
Viramallu Satyanarayana and another a oo .. Respondents. 
and cedar se thse ote ee ee ground of the having 
a a Te ne Bana Boga Ar cpa ae eer A 
reeled ead if d He poe | 


= 


Women’s Right to Separate Residence andi 
Maintenance Act gives a wift a t for separate residence and maintenance if the husband marries 


with her. 
prove the solemn pledges and understanding, at the time of her marriage, the ird wife cannot be 


(7 
intended to 


nothing more serious is made out. > Sasi AA po 3 
‘Appeal against the decree of the Cirt o tor a ordinele ee ear? tam, 
in AS No. 31 of 1945 preferred against the decree of the Court of the District 
Munsiff, Masulipatam, in O.S., No. 138 of i943.. ° a 
B. V. Ramanarasu for Appellant, i E 
K. Bhimasankaram for Respondents. A 


Serde = te Judge, because I find no reference. to thi in the appellate judg- 
men e dg ial Gourt that there was no defence - 
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with him. He also stated that the controversy about the jewels will be decided in 
the other suit. He confirmed accordingly the decree of the trial Court. 


In the second appeal an affidavit has been filed here by the lady. wherein I 
find it stated that the District Munsiff misunderstood what she stated before him 
in Court and that it was not an unconditional willingness to join the husband. In, 

ph 4 of the affidavit she states that her marriage was on the distinct under- 
standing that the husband had completely broken off with the second wife and.that 
he would have nothing to do with he thereafter and that contrary to this arrange- 
ment the husband brought her back four back and has since then been li 
with her and she bore him also two hildin and that the husband also convey 
all his properties in favour of that second wife by a registered deed of gift dated 
the 8th February, 1943. There is no counter affidavit in answer to this. 

It is argued now that the case should be sent back for trial and for evidence 
being taken. My attention is also drawn to an Act of the Central Legislature, 
Act XIX of 1946 which enables a Hindu married woman to have a right to separate 
residence aa maintenance under certain circumstances. Section 2, sub-clauses 
(4) and (7) are relied upon, Sub-clause (4) gives her the right for. separate residence 
and maintenance if the husband marries again. : This clause can only apply if 
there is a marriage subsequent to the marriage with the lady who js now aski 
for separate residence and maintenance, In this case the third wife now wants 
to rely upon this provision but there has been no marriage subsequent to the marriage 
with and so this clause cannot be invoked in her favour. Sub-clause (7) enables 
her to get separate residence and maintenance for any other justifiable cause. It 
is a a that it would be a justifiable cause if the third wife had been married on 
the distinct understanding that the husband once for all severed his connection 
with the second wife and would have.nothing more to do with her and that be and 
the third wife alone would be living together. Now it is alleged that the husband 
has taken back the second wife and is not only living with her but is practically 
dependent upon her bounty as he has settled all his property in her favour. It 
is claimed for the third wife thet it would be unjust and inequitable that she shall 
be pe Rare to live with her husband and that.in the words of section 2, sub-clause 
(7) of the Act there is justifiable cause for her claiming the right of separate residence 
and maintenance. This Act was passed after the case was dismissed by the 
Courts below and before the second appeal was filed here. However having regard 
to pas roa law I dm of opinion that if the facts alleged by the third wife are true, 
it would be sufficient to enable her to claim separate residence and maintenance. 
Tt seems to me that the husband cannot be compelléd contrary to his solemn ‘ 
Pledges and understanding at ths time of the marriage with the third wife to resile 
from that and compel her to live with him along ‘with his second wife. It is no 
longer the law that cruelty or something like that should be proved to justify 
separate residence and maintenance. 'Sub-clause (7) is very wide in its language 
and is designedly intended to take in various circumstances in relation to the parti- 
cular case before the Court which may make it unjust to compel the lady to live 
with the husband. It is not possible to give an exhaustive list of such circumstances, 
At the same time it is not intended that advantage should be taken of the 
generality of language to claima right of separate residence and maintenance 
merely on the ground of domestic bickerings or incompatibility of temper 
or minor differences as are not unusual in the married lives of parties and nothing 
more s¢rious is made out. I am of opinion that in the present case relief under 
section 2, sub-clause (7) can be claimed by the lady if she is able to make out her 
allegations, and this right is available to her under the new Act which was ‘not | 
in force at the time of the trial. I think an opportunity must be given to her now 
to establish the facts and to claim relief'on such basis. I therefore set aside the- 
decrees of the Courts below and remand the case to the trial Court for fresh 
in the light of the foregoing observations. Costs of all Courts will abide the final’ 
result.” Court-fee to be refunded. No leave. 0 : 


_V.S. Case remanded. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present,:—Mr. Justice PANGHAPAKESA AYYAR. 
Bisabathuni Ramalingayya ` Jr: Potitioner*. . 
Crimine! Law Amendment Act (XIV o , section and (3)—Sub-section (3) of section 17, 
Gi one es sali Iba ee Seer, : - 


It is far fetched'to contend that clause (3) of section 17 of the Criminal Law Amendment Act, 
takes away from a person accused of an offence under section 17 (1 the right, in suitable cases, to be 
: Criminal Ca ; 


Petition praying tbat in the circumstances stated therein the High Court 
will be pleased to di the release on bail of the petitioners herein 
disposal of the proceedings before the Additional First Class Magistrate, Tenali 
in Crime No. 25 of 1949. . é . i 

A. Ramachandran for Row and Reddy for Petitioner. 

N. T. Raghunathan for the Public Prosecutor (V. L. Ethiraj) for the Crown. 

The Court made the following : : sf KN 

Orper.—The learned Public Prosecutor is afraid that the language used in 
section 17 (3) of the Criminal Law Amendment Act of 1908 will make it impossible 
for this Court to grant bail to persons like the petitioner, accused of an offence 
‘under section 17 (1). His fears are gowndless. ction 17 (3) runs as follows : 

“An offence under sub-section (1) abali be cognizable by the poli ` notwithstandin 
anything fe eanion in the Criminal F ure Code, 1898, shall be Psat Abeilable.” K 
It is far fetched for the learned Public Prosecutor to think’ that this clause takes 
away from a person accused of an offence under section 17 (1), the right, in suitable 
cases, to be released dn bail under sections 497 and.. of the Criminal Procedure 
Code. Section 17 (3) merely makes an offence under section 17 (1) cognizable 
and also nonbailable, nol nataning ay ee in the Criminal Procedure 
Code about such unlawful assemblies and meetings. Kindred offences under 
sections 144,145,146 and 148, Indian Penal Code are bailable under the Code of 
Criminal ure. By analogy, the offence, under section 17 (1) of the Criminal 
Law Amendment Act, similar to those offences, can be argued to be bailable. 
Merely to prevent this, the above clause has been introduced. If the intention of 
the Legislature was to prevent the grant of bail to, a n accused of an offence 
under section 17 (1), section 17 (3) would have said “ shall not be covered by sec- 
agak eee of the Criminal Procedure Code and no Court shall grant bail 
for such an offence”, instead of “shall be non-bailable ”. When even people 
accused of murder and waging war against the King can, in suitable cases, be 
granted bail, it is futile to say that persons accused of the comparatively smaller 
Offence, under section 17 (1), shall never be granted bail.. .. 

‘It is not alleged that the petitioner herein is likély to throw a bomb or hand 
grenade or stick of dynamite at the police or other-Government officers, or do any 
other violent or dangerous act if released on bail, So, I direct him (Bisabathuni 
Ramalingayya) to be released on bail on his furnishing security in his own bond ' 
for the sum of Rs. 1,000 (Rupees one thousand only) with two sureties for Rs. 1,000 
(Rupegs one thousand only) cach to the satisfaction of the Additional First Class 
Magistrate of Tenali, pending disposal of the proceedings before the said Addi- 
tional First Class Magistrate of Tenali in Crime No. 25 of 1949 or until further 
orders ef this Court. | | 

V. Eee AEE AAN, 5 aa fag ae ee tee A Suara e _ Bail _ granted. 

* Cr. M. P. No. 3068 of 1949. a ~!reth December, 1949. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice PANOHAPAKESA AYYAR. 
-P. Krishnamurthi .. Petioner*. 
Madras City Police Act (II of 1888), section 97 (4)—-wReceiving bets at the race course by private pariy 
—If an offence. ` 
I uld be a preposterous proposition that receiving bets inside by uld 
be ne ORES fad that what ih agul race Coie authorities could ido with impit othan alo 
could:do. It is only those who are authorised to receive bets are api; So a member of the 
public visiting the race course can be convicted under section 37 (4) of the City Police Act, if he is 
proved to have received bets on horses running at the race course. o 
Petition under sections 495 and 439 Criminal Proceduré Code, 1898 praying 
that the High Court will be pleased to revise the order of the Third Presidenc 
Magistrate of the Court of the Presidency Magistrates, Egmore, dated 12th Ap 
1949 in C.C. No. 3309 of 1949. 
Janab M. A. Ghatala for Petitioner. 


The Crown Proseculor for the Crown. 
The Court delivered the following 


Orver.—The petitioner, P. Krishnamurthi, has been convicted under sec- 
tion 37 (4) of the City Police Act, and has been fined Rs. 35 by the Third Presidency 
Dea ab Madras, for receiving bets on horses running at the Guindy races 
at about 3-30 p.m. on 4th December, 1948. © 

Mr. Ghatala, for the petitioner, raised three main contentions. The first 
was that P.W. 2 who swore to his giving the petitioner Rs. 1-4-0 three times that 
day for betting, cannot be believed as BW. 2 did not know the petitioner before 
and could not have paid him the three bet amounts, especially as there were the 
regular race course men ready to receive bers. “I cannot agree. The 
race course’ men don’t receive petty amounts like R's. 1-4-0 from cape) enthusiasts 
of poor means like P.W. 2. They cater to gentlemen, who pan afford to pay the 
regulation bet amounts. Bucket shop men secretly cater to men of petty means 
like P.W. 2. Nor is previous friendship essential for giving: and taking bets. In 
the exotic atmosphere of toddy-shops and race courses a camaraderie springs up like 
magic, and no previous friendship is necessary. pi 
_ The next contention was that the lower Court should, have believed D.Ws. 1 
and 2 and held that the petitioner had gone there to bet himself, on behalf of him- 
self and his friends, and not to receive bets, I cannot agree., D.Ws. 1 and 2 were 
interested and unreliable. P.Ws. 1 and 2 swore that the petitioner was only receiving 
bets from men of small means like P.W. 2. f 


The last contention was that receiving bets inside a race course by any one 
would be no offence, and that what the regular race course authorities could do 
with impunity others also could do. The argument is preposterous. Only those 
authorised to bet are exempt. Thus a man sentenced to death must be 
by the usual jail authorities authorised to do so. For any man to go and catch 
him and hang him will be an offence ; so too, for a layman to go and whip a man 
senteced to whipping or to lock up a man sentenced to imprisonment. . 


“The petitioner’s conviction was correct and is confirmed.’ The sentence 
is not at all excessive. It too is confirmed, and this petition dismissed. > 


V. S. ` | Petition dismissed- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTICE HORWILL AND Mr. JUSTICE BALAKRISHNA AYYAR. 


Urad Bala Venkata Reddi and others ' .. Appellanis* 
Ds ta 
Kanala Narayana Reddi and others .. Respondents. 
Provincial Act (V » Section appeal—Leave to appeal—Loeave. 
Of the Fudge and not ip ecm dia EREE as a matter of routine—If property 


respect of onder nt falling within Schedule I of the Provincial Insolvency Act, tile party 
agers shes wot ad unqualified appeal ; he has to obtain the leave either of the ct Court or 
this 


Court. The leave referred to in section. 75 (a) of the Act is clearly leave granted by a Judge 
of the Court and not by any of its administrative corm. an appeal 

as.a matter of routine by the officer but there is no order of the Judge admitting the appeal, the 
appeal Wagé a a ee eee GRR made at a very late 
stage. 


; eal ‘against the ities of the District Court si @addagaate dated the 18th 
day py res 1945, and made in S.A. No. 30 of 1944, in I.P. No. 17 of 1942. 


R. Rajagopa Atyar for Appellants. i y 
asturi Seshagiri Rao, Kasturi Sivapradasa Rao, S. V. Venugopalachari and 
P. S. S. Rama Rao for Respondents. i . 
`' The Judgment of the Court was delivered by 


Balakrishna Aypar, J.——This is an appeal from an order of the District Jud 
of Cuddappah allowing an application by two creditors of an insolvent to set anie 
the sale held ‘on 18th February, 1944, by the Official Receiver of certain properties 
of the insolvent. : 


The appeal was filed'without the leave either of the District Court, Gudaippet: 
or.of this Court; and the preliminary objection has been taken that this a 
is not therefore competent. This objection is sound Section 75. (2) and i 2 of 
the Provincial Insolvency Act provide for appeals from two classes of orders, namely, 
those falling within Schedule T of the Act and those’ ‘falling outside that Schedule. 
In respect of orders’ falling under Schedule I; an appeal lies as a matter of right. 
In respect of other orders the party has not an unqualified right or appeal ;, he 
has to obtain the leave either oft the District Court or of this Court. In the present 
case admittedly no such leave has been obtained. ' Án attempt was made to argye 
that the appeal has been “ admitted ” and that the “ admission” of the appeal 
is tantamount to the grant ‘of leave. There is really'no substance in that contention 
at all. The appeal was ‘ admitted ’ as a’ matter ‘of routine in the office and there 
was no order of any Judge of this Court admitting’ the appeal., The leave referred 
to in section 75 (8) of the’ Provincial Insolvency Act is clearly leave granted: by 
a Judge of this Court and not by any of its administrative officers: |: 


It was next argued that in some cases Courts have granted leave to app even 
on an oral application made at the time of the hearing., It may very be that 
there were. t grounds for granting leave in those, cases ; but we do not think 
that-in the circumstances of qhia case IERSE oe ipa granted merely because it is 
now asked. for. o 


There are some very helpful observations on this cesta in the decision in 
Balli y. Nand Lali, Piggott, J., said : ` 


u Where an order is sppenlable only by eae of the Disiet Oriar or of this Cour tho 
memorandum of appeal should always be accompanied ‘by, a > petition kor Kae to appeal, and, it 
should be made clear to the Judge sitting to receive petitions that the appeal is not presented as one 
‘which lies as of right.” 
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Walsh, Ja, added: .. oe oS Sent 

“S ing for myself if I ever find that an appeal has been admitted as a matter of course when 
it is an ap which hes only by leave of the lower Court or'of this Court, I shall consider it to be 
a sufficient ground for retusing leave.” a AA 
In the present case, the order complained of was made as far back as 18th August, 
1945, and the appeal had been coming up in the list for some considerable time. 
It was the duty of the counsel before he filed the appeal to investigate and make. 
certain whether leave was or was not necessary. That clearly could not have 
been done in this case. If there had been any oversight at that stage the error 
could have been rectified when the case came on to the ready cause list. That. 
too, nbt having been done we do not think we should allow an oral application 
made:at this stage for grant of leave. : 

In the result the appeal is dismissed with costs of the fourth respondent. 


V. 8. — ' Appeal dismissed. 
, IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
- ` Present :—MrRr. PE V. RAJAMANNAR, Chigf Justices AND Mr. Justro 
KRISHNASWAMI NAYUDU. . 


Parisa Mudaliar and others .. Appellants* 
| v. ; 
Nataraja Udayar alias Natesa Udayar and others .. Respondents. . 
Hindu Lawo—Limited ecmer—Alienation to meet marriage expenses of daughter's son—lf for legal necessity 
and binding on the reversioners. 


An alienation of the properties of the last male owner by a limited owner for the purposes of 
BR the marriage eer & daughter s soti will be bmding on the revertioñers irrapective 0f 
the circumstance the father was in a position or not to meet the expenses of the 
provided it is shown that the limited owner acted not with extravagance but with the best of 


Venkelasuhba Rao v. Ananda Roo, (1934) 67 M.L.J. 204 : I.L.R. 57 Mad. 772, relied on. l 
Appeal against the decree of the Court of the Subordinate Judge, Salem; dated 
27th August, 1945, in O.S. No. 20 of 1943. . 


K. Parasurama Aiyar for Appellants. 

N. Sivardmakrishna Aiyar.and A. Balasubramania Aiyar for Respondents. 

The Judgment of the Court was delivered by f 

Krishnaswami Nayudu, J.—Tbis appeal arises out of a suit by a Hindu reversio 
for setting aside an alienation by the limited owners. Defendants 1 to 5 and 12 
and 19 are the ee and the plaintiff is the respondent. ‘The suit properties 
belonged to one V. Kandaswami Udayar, who died in 1gor, leaving his widow 
Lakshmayi Ammal and three daughters, Valliammal, Nallammal and .Ponnayi- 
ammal. Nallammal was married to P. Kandaswami Udayar and there were three 
sons by the marriage— velu, Ponnuswami and Natarajan, minor, who is 
the plaintiff in the suit, O.S. No. 20 of 1943, on the file of the Court of the Subordi-" 
nate a ee Salem. The suit was instituted on behalf of the minor by his next 
meg fendants 1 to 19 are the alienees and: tatives of the alienees. 
Nallammal and Ponnayiammal, the two surviving daughters are defendants 14 
and 15. Valliammal died in 1927 and Lakshmayi Ammal, widow of Kandaswami 
Udayar, died in 1928. Thangavelu, the eldest son of Nallammal, died a short 
time prior to the institution of the suit. Ponnuswami the second son, though 
alive, is not made a party. The perties alienated admittedly belonged to V. 
Kandaswami Udayar, the last holder. “Aftet his death the properties were 
in the possession of his widow, Lakshmayi Ammal, until her death in 1928 and 
thereafter in the possession of N: and her sons. , 

The plaintiff’s case is that he is one of the nearest reversioners to succeed to 
the suit properties, that on 19th May, 1934, his mother, Nallammal, the 14th 
ee eared 


* Appeal No. 287 of 1946. 7 n Gth October, 1949. ` 
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. defendant and Ponnayiammal, the 15th defendant and four others. sold the suit 
properties to defendants'1 and 2 and father of defendants g and 4." To the said sale 
the plaintiff’s father P. Kandaswami Udayar was also a party. Defendants 5 
to 1g are the subsequent aliences. The plaintiff alleged that the alienation of the 
19th May, 1994, was not binding on the reversioners and that he was therefore 
entitled to a declaration that the alienation was not binding when the reversion 
opens on the death of the 14th and 15th defendants. , The defence is that the said 
sale was for proper and necessary purposes binding on the estate of V. Kandaswami 

. Udayar and the reversioners thereto, that the necessity for the sale and the pro- 
priety of the sale were evident from the fact that not only the defendants 14 and 
15 executed the sale deed, but the father’ P. Kandaswami Udayar and the major 
elder brother of the plaintiff, Thangavelu also joined in executing the same. Other 
defences were also raised, but they are unnecessary for a consideration of this 
appeal, since the counsel for the appellants confined his arguments to the question 

‘of the necessity for the sale and its binding nature on the reversioners. So the 
only\issue for determination in the appeal is whether the sale deed dated 19th May, 

- 1934, was one executed for purposes necessary and binding onthe reversioners. 


Ex. P-1 is the sale deed dated the 19th May, 1934, executed by P. Kanda- 
swami Udayar, Nallammal, the 14th defendant, her eldest son Thangavelu and | 
minors Ponnuswami and plaintiff by their father and guardian P. Kandaswami 


A D-10 and the balance of Rs. 200 is towards payment of a usufruc- | 
way mortgage executed by Lakshmayi Ammal for Rs. 200 on the ggth January, 
1926, Ex. D-7. We have therefore to examine whether the debts covered'by 
the several documents’ and for the discharge of which the propérties have been 
sold were incurred for necessary purposes binding on the reversioners. - S TS 


Before doing so it will be necessary to ascertain what the probable income 
from these properties was'.on the death of P. Kandaswami Udayar, whether it 


would not have been sufficient for maintaining the family and whether there was 
any necessity for kaga at alli’ As reg the income, the properties which 
' V. Kandaswami Udayar le 


consisted of about 8 acres of punja, Taara ol nani 
and sea of thottam lands ; and he did not leave any debt. . It is in evidence 
that about 10 acres of punja and nanja were held on personal cultivation and the 
rest were on.waram or lease. The 10 acres held personally would have yielded 
at the time. of Lakshmayi Ammal’s widowhood about Rs. 200 nett and rest 
of the lands a net income of Rs.’150 or Rs. 160 per year. This is spoken to by 
"D.W. 3, a karnam and scribe of several of the dociments executed by the members 
‘of the family,” D.W. 6, one of, the purchasers ‘under Ex. P-1 ‘says that when 
the lands were bought they were leased on waram and a sum of Rs. 400 was got 
from all the properties, and large improyements were made after purchase. D.W. 
5 says that the properties would now yield a sum of Rs. 1,000 per year. He says 
that the lands would have yielded about Rs. goo to Rs. 400 in those days, and his 

join those of Lakshmayi Ammal’s, ` inst this evidence the plaintiff's 
‘only Witness inthe case has deposed that he took a lease in about 1927 of about 
80 to 100 trees at the rate.of Rs. 5 per tree’ and that’he ‘is at present tapping 125 
, trees from the- purchasers at Rs. 5 per tree. He also says there were young plants 
whieh have now become tees and teat he kad no dena dr Pete pis. His evidence 
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is not very helpful and there is no reason to doubt the testimony of the other wit- 
messes that the income from the lands was only about Rs. 400 per . Out of 
this income a sum of Rs. 75 had to be paid by way of kist, and the ncé could 
` not bė said to be sufficient to meet the expenses of the family consisting of three 
daughters and grandchildren. Moreover, the widow, Lakshmayi Ammal was not 
in a position to pay the kist regularly, and every time the lands had to be attached 
for arrears of kist and interest and costs recovered. Ex. D-r5 series and the 
evidence- of D.W. 2, the mittadar’s clerk amply prove that the kist was coHected 
by coercive process. All these show that the family was not in affluent ‘circum- 
stances and the income could not have been enough for meeting the growing ex- 
penses of the family.’ ' 
[Then their Lordships took up the s¢veral debts and examined them in detail.] 
But the point for consideration is whether alienation of the properties, of the 
last male holder to meet the marriage expenses of a daughter’s son could be said 
to be for legal necessity and could bind the reversioners, | ng 
In. Venkatasubba:Rqo v. Angndarao}, it was held by a Bench of this Court that 
when a Hindu widow in possession of the estate of her deceased husband alienates 
a parcel of the estate in order to defray debts contracted for family expenses and the 
‘thread and, marriage ceremonies of her daughter’s son, the latter act being done 
not through any compelling necessity, but as an act conducive to the spiritual 
welfare of her deceased husband, and if there is no suggestion of undue extrava- 
gance or of any fraud, the alienation is binding on the daughter’s son as. reversioner. 
The learned Judges approved of the decision in Mallaypa v. Bapi Reddi, where 
-Venkatasubba Rao, J., held that a Hindu daughter who gucceeds to the -property 
of her father can alienate it for raising money in order to perform her son’s marriage, 
' her husband being too poor to meet the expenses. Venkatasubba Rao, J., followed 
the decisions, in Rustam Singh v. Moti Singh? and Chudammal v. Nadamumi Naidu‘. 
Venkatasubba Rao v. Anandarao1, was not a case where the husband was too r to 
meet the expenses. The learned Judges in that case reversed in appeal the j ent 
of Ananthakrishna Aiyar, J., in Anandarao v. Venkatasubba Rao‘. . The father was 
a pleader possessed of sufficient property to maintain the plaintiff, and: the learned 
Judges supported the alienation on the ground that the act on the part of the widow 
was, to promote her husband’s s ikal bliss by honouring his daughter’s son and 
that she acted with piety. In tam Singh v. Moti Singh), the, alienation was to 
meet the marriage expenses of a daughter’s daughter, and it was held that ordinarily 
it was the duty of a father in a Hindu family to provide for his daughter’s jage ; 
but where the father was not possessed of sufficient means to do so and the Dolea 
to whom the pro had come frorn [ier father raised money on mortgage to meet 
the expenses. of the daughter’s marriage it was held that the mortgage, was made 
for legal kana This decision was followed by this High Court in 
v. Madamuni Nai 4, which was also a case of the marriage expenses of a daughter’s 
daughter. In Kunwar Sardar Singh v. Kunj Beharilal*, their Lordships of the Privy 
‘Council observed that the Hindu system recognised two sets of religious acts, one 
which was essential or obligatory, i.e., in connection “with the actual obseqyies 
of the dectased’ and the’ periodical performance of the obsequial rites prescribed 
in the Hindu religious law which are considered as essential for the’ salvation of 
the soul of the deceased, the other which were not obligatory or. essential but still 
pious observances will conduce to the bliss of the deceased’s soul. The’ powers 


jimak relitting to the second class. ‘The alienations for the daughter’s daughter’s 


also of the daughter’s son's marriage ih’ Mallayya v. Bapi Hee na supported as 
t is 


Pious. atts, conducive to-the bliss of the goul of the deceased. however for 


(1934) 67 MEJ. sop: LLR. 57 Mad. , ; ia HORIA og i 
p i $ . I M.I . 127, 
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consideration whether an alienation for the marriage expenses of a daughter’s son 
only where the father is poar could be said to be for a pious or religious act and bee 
held to be for legal necessity. or whether a borrowing for the marriage expenses of a 
daughter’s son irrespective of whether the father of the boy was poor or. affluent 
could be supported as being for legal necessity. We do not think there is any real 
justification for making a distinction between alienations, for marriage expenses of a 
daughter’s daughter and a daughter’s son. The marriage of a son in a Hindu joint 
Ga hen been tell doe ariel Gear eval ae ee daughter 
and Kameswara Sastry v. Vesrachariu’, lays down that the marriage of a member of g 
coparcenery is one of the necessary samskaras or religious rités in the case of Sudras 
as well as the twice born class, which decision has approved by the Full Bench iw 
Gopalakrishnan v. Venkatanarasa*. ‘There is therefore no reason to nfake any such distinta 
tion. If a daughter’s daughter’s marriage expenses could be said to be necessary,: 
a forttiorn is the case of a daughter’s son. Further, a daughter’s son occupies ‘a: 

ial and privileged position under the Hindu law.. He isan heir in preference to 

parents and the texts lay down that in regard to the obsequies of © ancestors, 
daughter’s sons are considered as son’s sons and moreover the aughter’s son will be 
the very who will be ultimately entitled to the estate if he survives the mother 
as he is the presumptive reversioner. i 

We are therefore of opinion that an alienation for purposes of meeting the marri- 
age expenses of a daughter’s son will be binding on the reversioners irrespective of the 
circumstance whether the father was in a position or not to meet the expenses of the 
marriage, provided it is shown that the limited owner. acted not with extravagance, 
but with the best of motives. We are in perfect agreement with the principle of law 
laid down in Venkatasubba Rao v. Anandarao®, on this question. The result is that the 
debt covered by Ex D-r1g will also be binding on the reversioners. The amounts of 
principal and interest due under these two documents, Exs. D-6 and D-1 which 
come to Rs. 12,700 account for the major portion of the sale price in Ex. P-r, 

AS rds the sum of Rs. 1,350 due under Ex. D-g that was for yment of the 
balance of sale price of a property purchased -by Lakshmayi under 
Ex. D-8 for Rs. 2,000 .on the roth September, 1926,. She purchased this property 
for Rs. 2,000 and ae Pome a sum of Rs. 1,000 out of the sale price she executed 
the mortgage Ex. D-9 for the balance. The property purchased under Ex. D-g is 
also included in the sale Ex. P-1, the value of it being Rs. 2,000. It does not maiter 
whether Rs. 1,350 has been paid out of the sale proceeds to discharge the debt as it 
is covered by the value of the property sold under Ex. P-1 so the said sum of Rs. 1,350 
need not be taken into consideration in considering the binding nature of the sale 
under Ex. P-1. Thesum of Rs. 250 due under Ex. D-io is in respect ofa usufructuary 
assy one executed by Lakshmayi Ammal to a tenant to whom she leased a vacant 
land belonging ro the estate with permission to construct a shop for which Rs. 200 
was retained with the mortgagee-tenant and Rs. 60 was received by Lakshmayi 
Ammal for family expenses. It is ed that this was not a prudent transaction, 
nor could it be supported as being for necessity, as there was no justification for 
limited owner to borrow for improving a property,’ It is stated that by permitting 
the tenant to invest a sum of Rs. 200 and ‘construct a shop the family was i 


t 


an additional income.” We are however not inclined to hold that 
an imprudent act of the widow as to say that it is not binding on the reversioners. 
. The only other item remaining is Rs. 200!borrowéd under Ex. D-7 `. fot family. 
expenses and pannai expenses. ‘There is no reason tq doubt the correctness of the 
recital or the fact of necessity for this loan, in view of the already heavily i volved, 
position of the estate. We therefore hold that the sale of the properties of V. Kanda- 
swami Udayar, the last malehohder under Ex, P-1 was for purposes necessary and 
binding on the plaintiff. oe ee ie ir 
` The learned counsel for the respondents argued that the income from the 
Properties was not so precarious as to justify.the widow to borrow, and that it was 
ae eae - —— 7 agama aa an 
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evident from two circumstances, firstly. the widow was able to discharge by pay- 
ment a sum of about Rs. 500 for principal and about Rs. 750 for interest due under: 
Ex. D-2 which was for Rs. 2,000 as the renewal of Ex. D-2 by Ex. D-4 was only for. 
Rs. 1,500. He argues therefore that the income from the properties must have 
been such asto have enabled Lakshmayi Ammal to save asum of Rs. 1,250 for 
partly discharging Ex. D-2. There is no proof of any payment having been made, 
and no endorsements of payment on Ex. D-2 have been placed before us. We are 
therefore unable to say whether in fact any moneys were paid and if so from what 
sources. The second circumstance which is kn j on behalf of the respondents is. 
that Lakshmayi Ammal was able to purchase a property under Ex. D-8 by paying a 
cash of Rs. 1,000 in 1926 and therefore she must have had moneys of the estate in her 
hands to provide for'this payment. Here also there is no evidence as to from what 
source she paid the amount. To hold that the property was fetching a much larger 
income than about Rs. 400 ing on the said circumstances would be to embark 
on speculations. On the other hand these circumstances would show that Lakshmayt 
Ammal was not extravagant or wasteful, but was a prudent manager. 

The judgment of the learned Judge is, in our opinion, vitiated by the erroneous 
view he took of the entire case, as he seems to have proceeded on an assumption in 
the absence of evidence that the debts borrowed by Lakshmayi Ammal were for the 
purpose of her son-in-law P. Kandaswami Udayar who mismanaged the family 
affairs. The learned Judge also assumes that these borrowings were for the exclusive 
purpose of his trade as an Abkari contractor and that he ran through all the proper- 
ties and got his mother-in-law also to borrow on his behalf for his purposes. The 
learned Judge was under an erroneous impression that vast unencumbered estates 
were inherited by Lakshmayi Ammal from her husband. But there is no evidence 
to support it. It is also argued that Lakshmayi’s husband left no debts and that 
therefore the properties left by her husband should be sufficient for meeting the 
expenses of the family as her husband was doing. But we do not know what other 
sources of income the husband had, and in the absence of any evidence it is not 

ossible to hold that because the husband did not incur debts the properties left 
by him yielded sufficient income as to keep the family going. - 

The learned counsel for the appellants relies further on Kandaswami Udayar and 
the daughters of Lakshmayi and the grandson Thangavelu joining in the execution 
of the several documents under which the borrowings were made, as a circumstance 
to show that the debts were borrowed for necessary purposes. The fact of P. Kanda- 
swami Udayar joining these documents could not be of much value in considering 
whether the alienation by the widow was for purposes necessary and binding. But 
the fact of Thangavelu, the presumptive reversioner himself joining in the execution 
of the sale deed and the fact of Ponnayi also being a party may afford a presumptive. 
proof of the purposes for which the alienation been made. Though it is the 
alience that has to prove legal necessity, in view of the evidence in the case and the 
fact of the presumptive reversioners taking part in the alienation and in the absence 
of proof to the contrary, as there is practically no evidence worth mentioning to 
disprove the factum of the various borrowings and the, purposes for which they 
were borrowed, the transaction evidenced by the sale must be considered to be a 
right and proper one. 

“Mr. T. V. Muthukrishna Aiyar, finally argued that in any event the alienees 
made bona fide enquiries as to the necessity for the alienation and purchased the pro- 
perty for valuable consideration. But this alternative case was not pleaded in the 
Writer statement where the aliences only sought to support the sale as they were 
for piépér and necessary purposes and also on the circumstances that she father, 
P: Kardaswami Udayar and the major elder brother of the plaintiff, Thangavelu, 
joined in executing the same. It is therefore unnecessary to consider this argument. 

"The aliences are entitled to succeed. The appeal is allowed and the suit dismiss- 
ed with costs here and in the Court below. 


ts ad 
K. S. an Appeal allowed- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
: PRESENT :—Mkr. JUSTICOE VISWANATHA SASTRI. 


Sri Raja Velugoti Sarbagna Kumara Krishna Yachendra 
Bahadur Varu, Rajah of Venkatagiri .. Appellant.* 
2. ot 
Nookalapati Rami Reddi and others $e .. Respondents. 
Madras Estates Land Act (I of 1908, as amended by Act ef 1994), sections 145 and 14°7—Inselpency of 
pil “Sale of balding bp ladira- No neti a the rawi” Macanan, Sound > ths sale. 
Secti of the Act as amended the amending Act of while it affords protection 
to the landho! f tlio bia coe bad aoaea apan mas D a eee Gee a 


ho protection 
duty of the landholder to serve notice of sale under Chapter VI of the Act on the receiver in insolvency 
on the adjudication of the ryot and a sale of the insolvent’s holdings without giving notice of sale 
to the receiver is not binding on him. 

Appeal against the decree of the Court of the Subordinate Judge, Nellore, in 
A. S. No. 109 of 1945, preferred against the decree of the Court of the District 


Munsiff, Nellore, in O. S. No. 28 of 1943. 


V. Vedantachari for Appellant. 
Vepa P. Sarath for Respondent. 
The Court delivered the following 


Jupomenr.—The first defendant is the appellant in this second appeal which 
has been filed against a decree awarding possession and mesne profits to the plaintiffs, 
The property described in the suit consists of two items, S. No. 492 of the extent of 

acres, 20 cenis of wet land and S. No. 12 of the extent of 7 acres, 43 cents of dry 
d. The plaintiffs Claim to have purchased the ryoti interest in the lands. The 
first defendant (the Zamindar of. Venkatagiri) is the landholder and his defence 
is that the holding has been validly sold for arrears of rent at his instance and pur- 
chased by him through his t. The second defendant disclaims all interest’ 
in the suit, but his wife, the third defendant, claimed that she had been admitted 
to ion of the first item as a ryot by the first defendant after his purchase 
at the rent sale. The judgment of the learned Subordinate Judge is meagre 
and unsatisfactory and does not deal either with the evidence or with the points 
that arise for decision. $ 


The events that have led to this litigation have io be narrated in order to 
appreciate the contentions of the learned advocate for the appellant. Veera Reddi , 
and after him, his son, were the registered pattadars of the lands in question. Veera 
Reddi’s son sold the lands to one Rami Reddi under Ex. P-1, dated grst March, 
1926. Rami Reddi was adjudicated an insolvent on goth January, 1982, whereupon 
the lands vested in the receiver who sold them in due course of administration, 
under Ex. P-4, dated gth October, 1935, to one Gopalakrishna Reddi who in 
his turn convayed them to the plain under Ex. P-5, dated gth January, 1936. 
The plaintiffs claim title to the property under these transactions, The first 
defendant’s case with reference to item 1 is somewhat different from his case 

jing item 2. With reference to item 1, his plea, is that it has been sold under a 
summary sale for arrears of rent under oe Ka VI of the Estates Land Act and 
purchased by him through his agent on 11th July, 1929. ae ag is untenable 
“In view of the subsequent proceedings taken by the landholder himself He 
brought a suit R. S. No. 4 of 1930 urider section 77 of the Madras Estates Land 
Act ginafter called the Act) for arrears of rent of-faslis 1336 to 1338 in 
of item 1 impleading as defendants, 3 persons namely, Veera Reddi’s son the 
registered pattadar, Rami Reddi the purchaser of the holding from him and one 
Krishna Reddi, a subsequent purchaser of a part of the holding from Rami Reddi. 


There was a compromise decree on 29th tember, 1981, and in execution 
thereof item 1 was sold and by the older on goth February, 1935. 
_—<—_ $e, 
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It is clear; therefore, that the proceedings which culminated jn the rent sale of 
ith July, 1929,, were inoperative to inguish the ryoti interest. From the 
cultivation accounts, the adangal and kist collection records of the first defendant, 
it appears that one Sheikh Alla Baksh was in cultivating possession of item 1 from 
fasli 1344 and ying rent to the first defendant. He sold ‘item 1 to the third 
defendant, his daughter and zhe paid rent to the first defendant in 1940 and 1943 
and is now in possession of this item. Item 2 of the suit properties was brought 
to sale under the sey procedure prescribed in Chapter, VI of the Act and 
purchased by the first defendant on 27th November, 1932- Possession was ‘also 
delivered to bim on 26th June, 19383. 
... The present suit was brought on 6th January, 1943 and the plaintiffs maintain 
that the rent sales of items 1 and 2 were illegal and void and did not extinguish 
| the ryoti interest of Rami Reddi or the receiver in the holding, notice of the sale 
pi j not having been issued to him. The first defendant’s contention is 
that neither Rami Reddi nor the Receiver was ever recognised as a ryot, that 
be was not bound in‘law to recognise them as ryot in the absence of the notice 
‘required by section 145 of the Act, that neither Rama Reddi nor the, receiver 
ever paid rent for the land and that the rent ‘sales were regularly held. It is 
desirable to consider the case with reference to item 1 separately from item 2 for 
the considerations applicable to the two items differ in material respects. 


Chapter VI of the Ac: provides a complete and self-contained procedure 
for the execution of rent decrees and neither section 47 nor Order 21 of the Civil 
“Procedure Code of 1908 apply to rent sales whether in execution of decrees for 
‘rent or under the summary procedure prescribed by Chapter VI of the Act, 
- Jagannath Pillai v. Kathaperimal Pillai}, Gopalakrishnayya v. Narasimharao*, Surya- 
marayana V. Sobanadri Apparao*, Saroarayudu v. ‘Venkatarainam‘, Veeran v. Ramanna* 
“and Raja of Venkatagiri v. Ramaswami*. Notwithstanding the contrary opinion 
“of Devadoss, J., in Sundaraswamisr v. Narayanaswamisr? and Kuppuswami Aiyar, J.’s 
“in Peran Ambalagan v. Venkatarama Naicker? the above statement represents the settled 
law of this Court. It is equally well settled that the issue of a notice under Order 21, 
mule 22 of the Civil Procedure Code is a condition precedent to the initiation of 
proceedings in execution of decrees of Civil Courts and a Court sale held’ without 
such notice is illegal and inoperative to affect the interests of the persons in whom 
the property vested in the death or insolvency of the judgment-debtor. See Raghunath 
Das v. Sundar Das’, Banerji v. Jagannaih Marwan, Rajago, Aiyar v. Ramanuja- 
‘chariar!!, Kanjamalai Pathan v. Si i Raja Sahib, Mr. V tachari, the learned’ 
advocate for eae ee argued that the provisions of Order 21, rule 22 of the 
Civil Procedure Code did not apply to sales in execution of rent decrees and that 
as neither Rami Reddi nor the receiver on his insolvency, had given the notice 
prescribed by section 145 of the Act to the landholder and neither of them had been 

i by the landholder as a ryot, it was not incumbent on the landholder 
to issue notice of the execution proceedings to either Rami Reddi or the receiver. 
‘Consequently, the sale in execution of the rent decree held without sych notice 
ik not vitiated by any illegality. The learned advocate laid stress on the provisions 
of section 145 of the Act as amended in 1934. Mr. Vepa P. Sarathy the learned 
advocate for the respondent relied on the decision in Akmed Baksh Sahib v. Mohamed 
Haneef Sahib”, where this Court held with reference to sections 145 and 146 of the 
“Act as they stood before the amendment of 1934 that it was the duty of the land- 
“holder te dene notice’ of sale under Chapter VI of the Act on the receiver in .insol- 
vency on the ‘adjudication of the ryot and that a sale of the insolvent’s holdings 
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without giving notice of-the sale to the receiver.was not bindi on him.. This 
case is sought to be distinguished by the appellant on the gro that the Court 
expressly rested its conclusion on the law as it stood unaffected by the amendment 
of section 145 in 1994 and it does not hold good after the date of the amendment. 
There is considerable force in the argument and the point is not free from difficulty, 


It is indeed a matter for et that rent sales‘held without the issue of proper 
notice of sale under Chapter of the Act, should be liable to challenge by a suit 
in a Civil Court for a period of twelve years after the sale had been held and posses- 
sion of the holding delivered to the purchaser, even though the rent claimed was 
due as a first charge on the holding and there had been a default in the payment 
of the rent. Titles acquired under rent sales have too often been upset by reason 
of defects in the issue of notices under Chapter VI of the Act and that too many 
years after the sales had been held. I have referred to -this aspect of 
the matter in my judgment in S.A. No. 1674 of 1946. Having regard to the 
uniform course of decisions in this Court referred to in my judgment in that case, 
the remedy is only by legislation. Holdings often change hands by reason of death, 
insolvency or transfers inler vivos and while the issue of notice of sale to the registered 
pattadar under Chapter VI is a proper and reasonable safeguard the absence of 
notice to other persons interested in the holding but who have not notified the land- 
holder of their interest, should not be consid to be a fundamental defect vitiating 
the sale. It-was evidently in this view that sections 145 and 147 of the Act were 
amended in 1 984 Unfortunately, however, the object has not been oy achieved 
by the amendment. I am constrained to hold for reasons which wi presently 
be stated, that the decision in Akmed Baksh Sahib v. Mohamed Nansef Sambil holds 
good even after the amendment of sections 145 and 147 in 1934. 


__ As originally enacted, section 145 of the Act dealt with a transfer of a holding 
and the sub-division of a holding among co-sharers. Section 146 of the Act as it 
originally stood, dealt with transfers of holdings or portions thereof either by the 
act of a ryot or as a result of a decree or order of a Civil Court or a rent or revenue 
sale and provided that the landholder was bound to recognise such transfers, if 
the notice in writing had been communicated ,to him by the transferor and 
transferee or if a certified copy of the decree or order of the Civil Court on the sale 
certificate had been produced before him, as the case might be. Sectiqn 147 of 
the Act before its amendment, provided as follows : 

“ All acts and proceedings cammenced or had under this Act against the transferor or the co- 
sharer prior to the giving of notice under section 146 or prior to the production of such copy of the 


decree or order or i of sale under section 146 in so far as mich acts and proceedings affect 
or purport to affect the land on which the arrears is uc, still, as against the transferee or co-sharer 
be as valid and effectual as if such acts and pi i had been commenced or had against the 


transferee or co-sharer himself, and he had been the defaulter.” 


The amending Act of 1934 deleted section 146 and incorporated it with section’145 
itself and also went further by including’ cases of devolution of a ryot’s holding 
by operation of law in section 145. The amended section 145 provided for a notice 
of devolution by operation of law being given to the landholder by the person on 
whom the holding devolved and cast an obligation on the landholder to recognise 
the person giving the notice as aryot. Other provisions for an enquiry and decision 
by the Collector with reference to cases of disputed transfers or claims by devolu- 
tion were also introduced in section 145. Section 147 of the Act as amended does 
not incorporate all the ch which were. consequential. on the.amendment of 
section 145. Section 147 of the Act, as amended, rus as follows ; . ` 
V> yay, (1) All acts and proceedings commenced or had under this Act against the transferor 
or the prior to— h ~ . 

(a) the giving of the notice-umder sub-section (2) of section 145, or, 

(b) the production of the certified copy-of the judgment, decree or order under sub-section (3) 
of that section, or _ £ ; 3 a ia 8 - 


I 6 
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' (e) BE ee Ee rtir capy of the decre ot arder gk the mde esa cake or Osea 
copy thereof under sub-section (4) of that section, or - 


(4) the production of a certified copy of the order under sub-section (6) of that section, 
in wo far as such acta and proceedings affect or purport to affect the land on which the arrear is due» 


aoe Peranane rhe products. gathered ther ecu) shall as against the transferec or 
as valid and effectual as if such acts and had been commenced or had 
nan the anaes Or co-aarer hinge and he ad tedun. 
* * = * * 


KANAN Nga hagas ial aa ui aaa ty ties writing as aforesrid 
oc until the document referred to in clauses (b), (c) or cr (d) of mibaecion (1), as the case may be, is 
produced by reason only of the transfer or division, cease to be subject to any of the liabilities 
attaching to him as a ryot.” 
While reference is made in the amended section 147 to the notice under section 145(2), 
no reference is made to the notice under section 145 (5), in cases of devolution 
ore operation of law. Tt is therefore arguable that cases of devolution by operation 
law were not meant to be hit at by section 147 in the same manner as transfers 
iater vivos, since no reference is made in section 147 to section 145 (5) and the notice 
authorised to be given by that sub-section. There is, however, a reference in 
section 147 (1) 9 to the production of a certified copy of the order of the Collector 
ape section 145(6) of the Act deciding disputed rights on a devolution of the ooe 
by operation of Fe But the words immediately following section 147 (1) (d) as 
as section 147, sub-section (8: contemplate only cases of transfers infer vivos and 
partitions of oldings and not cases of devolution by operation of law. The result 
15 that section 147 (as amended) while it affords protection to the landholder who 
has not had notice of transfers ister vives or in invitum or sub-divisions of ryot’s holding 
does not extend the protecticn to cases of devolution by operation of law. It is 
not possible to say that there is here a casus omissus. In any case it is not permissible 
for the Court to fill up this gap by a process of judicial interpretation. 

Notice under section 112 of the Act and the subsequent sections of Chapter 
VI to the legal representative of a registered deceased pattadar or to the Official 
Receiver on the adjudication of the registered pattadar as an insolvent, would 
be necessary before the holding could be sold, Ki the instance of the landholder 
for arrears of rent even though the legal representative or the Official Receiver 
as the case may be, has not given notice to the landholder of the devolution of 
interest under section 145 Si of the Act as amended in 1994. In any case 
the sale of item 1 in execution of the decree for rent in R. S. No. 4 of 1930 without 
any notice whatever either to Rami Reddi or the Receiver in insolvency, is ineffective 
to extinguish the title of the receiver, the insolvent, Rami Reddi having been 
recognised as a ryot by the landholder as shown below. 

It is contended by the respondent that though’ the notice contemplated by 
section 145 (5) had not been given to the landholder by Rami Reddi the insolvent 
or the receiver in insolvency, the landholder had recognised them as ryots in 
succession and therefore the Official Receiver was in the position of a “ defaulter ” 
to whom notice of the sale should have been given under section 112 and the 
succeeding sections of Chapter VI of the Act. Mr. Vedantachari argued that 
there had been no recognition by the landholder either of Rami Reddi or the 
Official Receiver as a ryot, no notice having been given’ by either of them under 
section 145. Ifa notice under section 145 (5) has been given, ‘the landholder is 
bound to accept the perso notice as a ryot and hee be further bound 
ee eee ab > under section 112. Ta hove Gone 

er sectiom 145 (5) and its acceptance by the landholder is, not the 
only: mode of recognition of a person as a ryot. The landholder might, by his 
own conduct, and without the formality of a notice under section 145, (5) have 
an jp a person interested in the holdi as his ryot and a n so recognised 

be a ‘‘defaulter ” to whom notice would be necessary under section 112 of the 
Act before the holding is sold. In Midnapore Zamindari Co., Lid. v. Muthuppudayan}, 
this Court took the view that the expression “‘ defaulter ” in section 112 of the Act 
connoted only a registered pattadar or his heirs or any transferee whom the land- 
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holder was bound to recognise under section 146 of the Act (now section 145); 
This was held to be too narrow a view of the meaning of the word’ “ defaulter | 
and it has since been held by decisions of the Full Bench that the term “ defaulter 
would include not only registered pattadars and persons whom the landholder 
was bound to recognise on receipt of a notice under section 146 (now section 145) 
but also transferees whom, in fact, he has recognised by his own acts and conduét. 
There is nothing in the Act to prohibit a landholder from accepting a transferee 
or a person on whom the holding devolves by operation of law as his ryot without 
the formality of a notice under section 145. See Lakshmana Iyer v. Aipasami Chettiar! 
and Minuswami Mudaliar v. Narasappa Mudaliar*. -In the present case the land- 
holder himself filed the suit R.S. No. 4 of 1930 for arrears of rent against Rami 
Reddi in addition to the registered pattadar and entered into a compromise with 
him on foot of which a decree was passed. Rami Reddi was impleaded as‘a defen- 
dant, because he was in possession of the holding and liable to pa the arrear of 
rent claimed by the landholder. There is also evidence Sage by the Courts 
below that Rami Reddi was in possession of the holding at the time of the suit.. 
There is evidence to show that the first defendant (the landholder) filed a proof 
of his debt before the Receiver on the insolvency of Rami Reddi, but as i 
Reddi had other. properties which vested in the receiver, it is difficult to say that 
the landholder who filed a proof of debt thereby recognised the devolution of the 
interest of Rami Reddi in the holding on the receiver. In view of these circum- 
digas Peel ister halon Ramee a ing of the Courts below aa 

urchaser the ao attadar, been recognised as a ryot e - 
holder is erroneous. It follows, hadan that the plaintiffs, the purchasers from the 
receiver, have made good their title to item No. 1, the rent sale being inoperative 
to extinguish the title of the receiver reason of the omission to issue any of the 
notices prescribed by Chapter VI of the Act to the receiver or to Rami Reddi 
the latter of whom had been recognised as a ryot by the landholder. 

As regards item 2, the summary sale of the holding was on 2 November,’ 
1932, before the amendment of section 145 of the Act and the sale having been 

without any notice to the receiver, it would not extinguish his title.. The 
case would be directly governed by the decision in Ahmed Baksh Sahib v. Mohamed 
Haneef Sahib? 5i A -, 

For these reasons I hold that the decrees of the Courts below in so far as , 
direct possession of items 1 and 2 to be delivered to the plaintiffs should be affirmed.: 
The decree for mesne profits against the first defendant is unsustainable because’ 
all that he did was to receive the melwaram payable on the lands and he was entitled: 


decree of the appellate Court. The direction for payment of mesne profits byz 
the first defendant to the plaintiffs is therefore vacated. Subject to the above: 
modification, the second appeal is dismissed. Having regard to the inordinate 
delay of seven years in the institution of this suit and the untenable claim for meme 
profits, I direct that cach party do bear his or her own costs throughout. ` 


V.P.S. i Appeal allowed. Decree modified. 


` 
` 





1. (1941) 1 MLJ. 1: I.L.R. 1941 Mad. 785 (F.B.). 
Biji oh aan 3. (1945) 2 M.L.J. 158. 
(1941) a MLJ- 79: LLR. 1941 Mad. h 
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to it in any event. Indeed Mr. Vepa P. Sarathy did not support this part of the’, *-- 
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[PRIVY OOUNOIL.] 2 ; 
«(On appeal fromi the High Court of Judicature at Patna.) ~ sas 

“PRESENT :—Lorp Sons, Lorn RADOLIFFE AND Sir MALCOLM MACNAGHTEN. 
Lakshmidhar Misra and others . ; .. Appellanis* 
` D. - z - 4 3 
Rangalal and others _ i .. Respondents. 
= akena b CE A a D ae eg ad plot as cremation ground—Nature of the ight—Basis 
++“ Dedication” or ‘‘last grant’ —If applicable—Trvs lagal basis of right prapeten tail Orientals gr nak 
estom is to ba recognised or not—Is one of lato which can bs gone into in second 3 é 
_ . “Dedication” and “lost grant” are words of art in English law. / “Dedication” is only known 
to English law as something equivalent to an irrevocable licence ted by the owner of soil to the 
use of the public. ‘‘Dedication” of a piece of land to a limited section of the public such as the inhabi- 
tants of a village u a claim unknown in law, and evidence limited to such special user would not 

' justify a finding of dedication. 

” The doctrine of “lost grant” originated as a technical device to enable title to be made by pres- 
cription despite the imposmbility of proving “immemorial user”, But such a right, just as much as 
an easement, had to be attached to and to descend with an estate : moreover, since it originated 
in grant, its owners, whether original or by devolution, had tp be such persons as were capable of 
being the recipients of a grant. É 
a Corrs poet rl pt nocd gaara ey acer to such rights as those of the inhabitants of a 
particular locality to continue an ancient an established user of some piece of land, for instance, asa 
cremation ground. The true legal besis of such right lies in custom. 
© Asrabulla v. Kiamatulla, I.L.R. (1937) 2 Cal. 86, approved. 
| The custom, if established, makes the local law and it creates a ight in each of the inhabitants 


ir ive of his estate or interest in any particular property. If the w is Sto uphold a custom ag 
aright ie ahan JA be abi ah in opin rain aa eb ee continuous in use, 


It is a question of law whether such a custom is to be ised or not, although the facts upon 
which the question is to be decided cannot be a matter of ap beyond the first appellate Court. 
[Qase-law referred.] 


Their Lordships’ Judgment was delivered by | 
Loro RADaGLIFFE.—This appeal is concerned with the legal status of two 
P of land comprising 3.90 acres in all in the village of Byree, Killa Darpan, 
istrict Cuttack, Orisa. These two parcels, which may conveniently be referred 
to as “the disputed area,” are themselves part of a Plot No. 1 daoi in the. 
same village, the plot lying to the west of the. Bengal-Nagpur Railway line which 
"* + _ intersects the village. The documents in this case, not excluding the judgments, 
` + *do not make it always an easy task to determine whether the whole Plot No. 1990~ 
' 2401 is not more properly the subject of dispute than that portion of it which is 
' described as the disputed area. In fact all the relevant evidence bears as much 
upon the status of the, larger as.of the smaller area. However that may be, the 
ts’ case is that the disputed area must be recognised in law as a cremation. 
und of the village and that, it being so, no part of the site can be made available 
or the of private industry. The respondents Rangalal, Lachminarayan 
and Bala am, ọn the other hand, maintain that the disputed area _has been 
validly granted to them or some of them by the Zamindar of the Killa Darpan 
estate and that they are entitled to occupy the site for the purposes of a rice mill 
t= which at the date of the institution of the suit they were proceeding to erect upon it. 


In the first Court, the Court of the Munsiff of Jaipur, questions were raised 
as to the form of the suit and as to whether the nocessary parties were before the 
Court. Issues were framed with regard to these points. The learned “Munsiff 
decided these issues in favour of the appellants, who were plaintiffs in the suit. 
Neither of the intervening Courts expressed any disagreement with his. holding 


? 





* P, C. Appeal No. 77 of 1947: , Pa on 2ath October, 1949. 
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on these issues, and no point with regard to them was pressed in argument before 
their Lordships. It may be taken, therefore, that-the appellants of whom the . 
third is in fact the owner of an existing rice mill in the same village, are entitled- 
to maintain the suit in a representative capacity: on. behalf of the villagers and 
that the suit is not defective in form by reason of the non-joinder of the Zamindar 
or of the Collector. ie 2 

The important issue for the purposes of the appeal, therefore, is that which 
was No. 5 of the issues framed by the trial Judge. It was expressed as follows: 

“ Is the disputed land a Sarbasedkeron cremation ground ?” 

This question, which can hardly be regarded as other than a mixed question’ 
of law and fact, received a diversity nain in the Courts below. The appellants, 
as they were entitled to, confined their plaint to the allegation of fact that 

‘the said plot has been reserved from time immemorial and the people of the locality are 
using it for the said purpose from generatlonto generation” : - - HA 
without pleading any special legal conclusion from these facts. At the trial their - 
Advocate disclaimed any intention of basing his case on an easement or prescriptive 
right, and the Munsiff, treating the claim as one ofan alleged customary right, held 
that the evidence was insufficient to establish the existence of such a right. He further 
held that a claim based on a presumption of lost grant must necessarily fail, since 
no such presumption could be e in favour of villagers “who constitute a 
fluctuating and unascertained body of persons.” The additional Subordinate 
Judge before whom the case went on first appr while noting that the appellants 
did not depend on any right of casement, held that on the evidence there been 
a “ dedication ” of the land for use as cremation or- burial ground. He rejected 
the view that the appellants’ case was based upon “any customary right of user” 
and expressed his final conclusion on a review of the evidence with the words. 

‘In my opinion the reservation of the lands..... amounts to dedication ora re-grant” 


n second ap in the High Court of Patna the Judge, Mr. Justice 
Shearer, held t it was impossible to say that anything amounting to a 
dedication of the land had occurred in this case and, so holding, reversed the 
judgment of the Additional Subordinate Judge on first appeal and dismissed 
the appellants’ suit. It will be seen that in the course of these various 
hearings the original basis of the claim, that of customary right, appears to have 
become obscured by other and more complicated legal conceptions. The words 
of Lord Macnaghten, when delivering the ju ent of this Board in Bholanath ” 


Nandi v. Midnapore Zemindary Co., Lid.4, are ly apposite to the present case: .. 
“Ita to their Lordships that on proof of the-fact of enj t from time immemorial , > * 
there could be no difficulty in the way of the Court finding a | origin for the right claimed.» , s” 
Unfortumatety, however (in the lower Courts) the question was id, and in some measure obscured, = - 
by copious ces to English authorities and by the application of principles or doctrine, more ~ . 


or lem refined, founded on legal conceptions not altogether in harmony with Eastern notions.” 

It is necessary at this stage to notice the primary submission that was made 
to their Lordships on behalf of the appellants. This was founded on the well- 
known section 100 of the Civil Procedure Code which prohibits a second appeal. 
on questions of fact. The Subordinate Judge on first appeal had found that 
there had been a dedication or lost grant of the disputed area for the purposes. 
claimed and this, it was said, was a finding of fact that could not be disturbed on 
second appeal. Therefore, the judgment of the Subordinate Judge had been 
wrongly reversed and ought now to be restored. Their Lordships regard it as. 
impossible to treat this appeal in this way. There is more than one objection 
to doing so. Issue No. 5 is essentially a mixed-question.of law and fact. There 
are fin of fact by the Subordinate Judge. which must indeed be accepted as 
binding in any consideration of this matter on. further appeal: but his actual 
conclusign that there had been a dedication or lost grant, is more properly regarded - 
as a proposition of law derived from those facts than as a finding of fact itself. 
There is an abundance of reported authority on the application of section 100- 


1. (1904) 14 ML.J. 159: LR. g1 LA. 75 :1.L.R. 3i Cal. 503 (P.C.). 
1g | 
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of the Code of Civil Procedurs, though it would be too much to say that there. 
are not some decisions that are difficult to reconcile with the main line of authority. 
Tt is unnecessary to review them for the purposes of this appeal. It is enough to, 
quote two passages from past decisions of this Board: o 
“The facts found need not be cuestioned. It is the soundness of the conclusions from them' 
that is in question and this is a matter of law.” [Sec Ram Gopal v. Skamskhaton™]. “The 
legal effect of a proved fact is necessarily a question of law.” [See Nefar Chandra Pal w. Shukur. 
But, apart from this, the conclusion at which the learned Subordinate Judge 
_ arrived with his finding that “here had been dedication or lost grant is on the 
face of it defective in law. These are words of art, in English law and the learned 
Judge does not explain how they can be invoked to determine rights in India and 
yet released from their essential terms. He may have been right in the result 
in thinking that the respondents were in the wrong. That must be considered 
later. But if the legal doctrines of lish law, on which dedication and lost 
EDEN, are to be resorted to for the purpose of settling the disputes of this 
ndian village then the learned Judge was wrong in decreeing the appellants’ suit. 
It is essentially a suit to establish the rights of the villagers in the disputed area. 
No one claimed or spoke of the land as subject to the rights of the general public 
nor indeed would it be easy to give a meaning to such a conception as applied 
to a cremation ground in a particular village. But dedication is only known to 
English law, as something equivalent to an irrevocable licence granted by the owner 
of soil to the use of the public. Dedication of a piece of land to a limited section’ 
of the public, such as the inhabitants of a village, is a claim unknown in law, and 
evidence limited to such special user would not justify a finding of dedication [see 
Poole v. Huskinson*, Hildreth v. Adamson* and Bermondsey v. Brown®. Much the same 
result might be well achieved by the creation of a charitable trust binding the 
land, but that is not dedication nor is it in question here. At no stage of the 
hearing is there any record of claim that the village community constitutes a 
corporation administering a trust for some classes of its inhabitants, nor was any 
such argument advan before their Lordships. 


The doctrine of lost grant gives no firmer basis for the appellants’ case. This 
doctrine originated as a technical device to enable title to be made by prescription 
despite the impossibility of proving “immemorial user.” By English Common 
Law, prescription had to run from time immemorial which by convention began 

ain the year 1189. If it was posible to demonstrate that the user in question, 

_ though ancient, originated since 118g the proof of title by the prescription of 
: immemorial user failed. To get round this: difficulry Judges allowed or even: 

. ‘encouraged juries to find that the right in question, though less ancient than 1189, 
< originated in a lost grant since that date. Thus the right acquired the necessary 
legal origin. But such a right, just as much as an easement, had to be attached 
to and to descend with an estate : moreover, since it originated in grant, its owners, 
whether original or by devolution, had to be such persons as were capable of 

pone the recipients of a grant under English law. A right exercisable by the 
inhabitants of a village from time to time is neither attached to any estate in land 
nor is it such a right as is capable of being made the subject of a grant. There 
are no admissible tees. In fact the doctrine of lost grant has no application 
to such rights as those of the inhabitants of a particular locality to continue an. 
ancient and established user of some piece of land. ; 

In their Lordships’ view the true legal basis of such rights lies in custom. 
This is as much the case in India as it would be in England. Indeed this is the 
view which is fully set out in the judgment of Mr. Justice B. K. Mukherjea in 
Asrabulla v. Kiamatulla.* A customary right can exist only in relation “to the 
inhabitants of a District and it cannot be claimed in respect of the public at large 





Tes L.R. 19 I.A. 228 (292): LL.R. 20 3. (1843) 11 M. & W. 827 ; 152 E.R. 1039. 
‘Cal. g ee. ee) 4 sê 8 GB. ee 587: 141 E.R. 1296. 
a. (1918) L.R. 45 I.A. 183: LL.R. 46 Cal. . (1865) LR. 1 Eq. 204. 
t 2 
189. (P.C.). ; ` . LL.R. (1937) 2 Cal. 86. 
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[Fitch v. Rawling1]. The custom, if established, makes the local law of the gistrict 
and it creates a right in each of the inhabitants irrespective of his estate or interest 
in any particular property. The Courts of England have upheld many customs in 
différent parts of the countryside which have had the effect of binding some piece 
of land to the perpetual service of the village or. district. The claims so upheld 
are not different in any essential respect from the claim to the cremation ground 
in the village of Byree which is in question here. A custom for the inhabitants 
to dance upon a piece of ground for their recreation [Abbot v. Weskly*®] : a custom 
to use a close for exercise and play at all kinds of lawful es, sports and pastimes 
[Fitch v. Ravling!] : a custom to enter upon certain land, erect a maypole thereon 
and dance round and about it [Hall v. Nottingham*]. What the Courts have 
required of a custom, if the law is to uphold it as a right, is that it should be im- 
memorial in origin, certain and reasonable in nature and continuous in use. It is 
by these tests that the appellants’ claim in this case must be tried. 


The evidence adduced at the trial was in some respects conflicting. But 
any appeal in a Court about the first appellate Court must necessarily proceed 
on the basis of such relevant findings of fact as were made by the Additional 
Subordinate Judge in his review of the evidence. These findings may be i 
in three points. Firstly, he was satisfied that “the suit lands are used for generations 
as cremation or burial ground.” Secondly, he held that their appropriation for this 
purpose did ‘not originate with the Provincial Settlement of 1901, at which date 
the Plot Nos. 1990-2401 was entered in the published record as Smasan ground, 
with the added note 
“ These numbers are kept in reserve for cremation of dead bodies by the Sarbasadharan (public).” 
His finding was that, while this entry supported the villagers’ claim to rights 
in the land, it was absurd to suggest that it was only at that time that the user 
of it as a cremation ground began. The villagers, he said, have been there 
from time immemorial: no settlement papers had been produced to show that 
other plots were previously in use as cremation grounds: and the necessity for 
cremation ground could hardly have been felt for the first time at the date of the 
settlement. Thirdly, he did not accept the view that the user had been abandoned. 

From these findings, it would seem reasonable to infer the existence of a village 
custom to which the law could attach legal sanction. It seems beyond dispute 
that it is a question of law whether such a custom is to be recognised or not, although , 
the facts upon which the question is to be decided cannot be a matter of appeal 
beyond the first appellate Court (sec Ram Bilas v. Lal Bahadur‘, Tajammul Hussain 
v. Banwari Lal*, Kumarappa Reddi v. Manarala Goundaa* and Kailash Chandra Datta 
v. Padmakisore Roy’. Ai this point it is necessary to notice the reasons which led 
the Munsiff in the first Court and Mr. Justice Shearer on second appeal to regard 
the appellants’ claim as unmaintainable. They have been referred to already. 
The Munsiff, who did treat the claim as one based primarily on customary right, 
dismissed the suit because he thought that the evidence was insufficient to establish 
such a right. But his view of the effect of the evidence as a whole was materially 
different from that which was adopted by the Additional Subordinate Judge on 
first appeal, and it is the latter wich must govern the consideration of the question 
before this Board. In particular he seems to have found that the amen area 
had fallen into disuse as cremation ground and that the villagers given up 
the use of it for this purpose within living memory. This finding was clearly not 
adopted on first appeal. Mr. Justice Shearer, on thé other hand, concentrated 
his consideration of the appeal before him upon two issues, firstly whether the 
Court below had misdirected itself, as he held that it had in deciding the present 
case by reference to reported decisions relating to Muslim graveyards, and secondly, 
whether the evidence, in particular the entries in the record-of-rights at the time 


I. 1795 2 Hy.Bl. 393. Fi 1925) I.L.R. 48 All. 77. 

2. (1665) 1 Levins 2. 83 E.R. 357. . (1917) 94 ML.J. 104 :I.LR. 41 Mad. 
3. (1875) 1 Ex. D. 1.” j 374- (F.B.). 
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of the,1g01 Settlement, ought to be treated as amounting to a legal dedication of 
the land for this purpose. No doubt he was led to take this course by the form of 
the judgment-in the Court appealed from, but the result was unfortunate, since 
no consideration was given to what was the original and what is in their Lordships’ 
view the natural: basis .0f the appellants’ claim—customary right. -© The learned 
Judge was very definitely of the opinion that it would be to misunderstand the posi- 
tion to-hold that any entry made in the record-of-rights at the time of the settlement 
dea ought to be construed as evidence of a contemporancous dedication. 

t may be so : though even on this point the Judge’s observations seem to ap ly 
more to settlement operations in general than to what is recorded as having taken 
place in connection with this particular Killa Darpan estate, which was a perma- 
nently settled one. It must be remembered that contemporaneously with the 
entries in the record-of-rights the officer who carried out the settlement of this 
estate stated in his published report with regard to the settlement l : 

“ Areas reserved for public use. These have been reserved after careful enquiry and with the 

agreement of both landlords and tenants (1) for and cremation, and (2) for public 
uses. The proprictor took care to exclude culturable areas from these.” 
But, however this may he, the question whether there was a dedication in' connection 
with the 1gor settlement is not really the question at issue. Despite some inconsis- 
tency of statement the Subordinate Judge had clearly held that what he called 
the dedication had taken place at a date long anterior to the settlement operations 
and that what was-recorded at that time, though important confirmatory evidence, 
as indeed it is, was merely of the evidence that established the ‘‘ dedication.” 
' As a co uence of this judgment which is now ‘under appeal before their 
Lordships’ can hardly be regarded as a fully satisfactory treatment of the 
issues involved in the present case. $ 


Their Lordships consider that the appellants have made out their case that 
the disputed area is bound by custom to be reserved as the cremation ground. 
The respondents did not maintain that such a right could not legally exist in India. 
They stressed—and there is, of course, force in the distinction—that a piece of land 
covering several acres used for Hindu cremation is something very different from 
a Christian or Muslim burial ground. And there are substantial dieran between 
it and the burning ghat which came under consideration in the Howrah Munici- 
pality case’. But these differences bear upon the probability of any defined area 
of land being ently reserved for cremation in a village ; they do not destroy 
the legal ibility of such a reservation if the evidence ports it. The respon- 
dents’ main argument turned on the proposition that the obligation of the proprietor 
of the estate towards the villagers was limited to providing them with a satisfac- 
tory area for cremation purposes. So long as at any given time adequate land 
was made available for the purpose no particular piece of his land was bound 
to be reserved by him. Their Lordships have found it impossible to accept this 
view of the legal relationship between the proprietor and the ee It must 
be founded either on law or fact or a combination of the two. Ifon fact, there 
secms no satisfactory evidence in the case to support it and the argument really 
amounts to no more than saying that the findings of fact which were made on 
first appeal misconceived the position. If on law, no authority was cited to suggest 
that the legal relationship of proprietor and villagers, even if it be such as the 
respondents contend, is so unalterable that it cannot be modified by such imme- 
morial user as is spoken to in this case. a 

The appeal, therefore, must be allowed, the decree of 24th September, 1943, 
of the Patna High Court set aside and the decree dated tath September 1939, 
of the Additional Subordinate Judge at Cuttack restored with one modiffcation. 
It contained an order upon defendants Nos. 2 and 3 in the suit to remove their 
mills, buildings, machinery and other structures from the land within one month, 
so as to restore the land to its original condition and render it useful as cremation 
or burial ground. The respondents have pointed out there was no issue in this 
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case as to a burial ground and that the Judge ought not, therefore, to have allowed 
any right'in respect of it. Their Lordships agree with this, and the words “or 
burial ground ” should. be struck out of the order accordingly. Any sums which 
the appellants have paid to the respondents under orders of the Courts below must 
be repaid to them, and the respondent Rangalal must pay to the app ts their 
edt EaP age a anata Their Lordships will humbly advise His 
Majesty to this effect. The respondents Rangalal, Lachminarayan and Babu 
Ram must pay the appellants’ costs of the appeal before this Board. © | 
K. S. a Appeal alowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present — MR. Jusricg SATYANARAYANA RAO AND MR. JUSTICE VI8WANATHA 


Sasrer. 


The Commissioner of Income-tax, Madras ‘ .. Petttionsr® 


g D. 
M. P. Viswanatha Rao, Bangalore (died) and another .. Respondents. 


Incems-tax Act (XI , section 2 (6-A}—Dividerd—Ston ieee bearer deposit certificats 
AA a or PRI ee ete? aaia C paddle be d 


the deposit receipt would be a mere simple creditor and not a debenture bolder. 

Case referred to the High Court by the Income-tax Appellate Tribunal under 
section 66 (x , Indian Income-tax Act, 1922 (Act XI ae 2) as ‘amended by 
section 92 0 Income-tax (Amendment) Act, 1939, Act of 1939 in 66 R.A. 7 
Madras of 1945-46 on its file. © 

C. S. Rama Rao Sahib for Petitioner. 

K. Vittal Rao for Respondents. 

The Judgment of the Court was delivered by- 

Viswanatha „Sastri, J.—The question that has been referred to us is in these 
terms : 

“ Whether on the facts and in the circumstances of the case the sum of Rs. 5,750 described as 
“ additional dividend to be satisfied by imue of three per cent. bearer deposit certificates’ is not 
income liable to tax as dividend.” , 

The assessee is a non-resident. In order to arrive at his total income for the 
of Indian Income-tax, the Income-tax Officer included a sum of 
Ra. 5,750 stated to have been paid to the assessee by the Tata Iron and Steel Co., 
Ltd., by the issue of three per cent. bearer depost certificates. The company 
in view of war conditions, decided not to pay the sum of Rs. 5,750 in cash to the 
shareholder but issued bearer deposit certificates' for the sum which was made ' 
payable on or before the roth August, 1945, with interest’ at 3 per cent., 
interest being payable annually. The question is whether this sum of Rs. 5,750 
which was not paid in cash but which is represented by the deposit certificates 
can be considered to be a “dividend ” within the meaning of the definition of 
that term in section 2 (6-A) of the Income-tax Act. The expression “ dividend ” 
is defined as z on 
| “ ineluding (a) any distribution by a company of accumulated profits, whether capitalised or 
not, if such distribution entails the release by the company to its sharcholders of all or any part of the 
asects of the company; (b) any distribution by a of debentures or debenture-stock, to the 
extent to,which the company posscsscs accumulated ts, whether capitalised or not.” 
_- It is contended-on-behalf- of- the Commissioner of _Incomestax that there was 
in this.case a release of assets and: that the shareholder must be considered to have 
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been paid a sum of Rs. 5,750 and to have lent back to the company the same sum 
as a loan carrying interest at 3 per cent. Therefore, it was contended that there 
was a distribution of the “‘ dividend ” in the present case. In our opinion, this 
contention is untenable. 


It is for a company which proposes to make a distribution of its profits to 
decide whether or not the distribution is to take the form of a casb distribution 
or any other form of distribution and to give effect to its decision by action. In 
the present case it appears from the proceedings of the company that on account 
of war conditions the company did not think it expedient or desirable to part with 
all its cash profits in the shape of dividends and therefore retained a large part 
of the profits as a sort of reserve without distributing it in cash to the a EP 
The position is that the so-called dividend in this case isa debt payable in futuro 
according to the terms of the deposit receipt and cannot be considered to bè 
cash or its equivalent. There has been merely a promise on the part of the company 
to pay a sum of Rs. 5,750 at a future time ; and a promise to pay by a debtor is not 
equivalent to payment. It has been laid down by the Judicial Committee in the 
case of Commissioner of -Income-tax v. Maharajadhiraj of Darbanga!, that a debtor who 
gives his creditor a promissory note for the sum he owes can in no sense be said to 
pay his creditor. He merely gives him a document or voucher of debt, possessing 
certain legal attributes. The deposit receipt in this case is something like a post- 
dated cheque or promissory note or a promise in the form of a negotiable instrument 
and it cannot be said to be income in the proper sense of that word. The bearer 
bond represepts a present debt which is payable at a future time and therefore 
it cannot properly be construed to be income. Looking at the matter from the 
point of view of the company itself, no portion of the sum of Rs. 5,750 left the 
coffers of the company and no portion of this sum reached the pocket of the share- 
holder. The money remains where it was in the hands of the company and there 
has been no release of the assets of the company so far as this sum is concerned. 
Nor could it be said that there was a distribution of debentures because the holder 
of the deposit receipt would be a mere simple creditor and not a debenture holder. 


For these reasons we hold that the sum of Rs. 5,750 represented by the bearer 
deposit certificates issued to the assessee is not liable to tax as dividend: The 
question is answered in the negative. The assessee will get his costs of this reference 
— Rs. 250 from the Commissioner of Income-tax. 


V.S. Reference answered against ths Commissionsr 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTIGE PANCHAPAKESA AYYAR. ` 


Ramakudumban and others .. Patitioners.* 

Par te and aa ane 160—Reguuisites—Pasrine submission by ons party to beating by the 
other—Conviction for ay—lf justified. 

An affray requires two sides fighting. Pamive submission by one party to a beating by the other 
will not do. Nor will mere how in pain do. An answering challenge or war-cry or even an 
active non-violent resistance might do. So where a person does not resist back violently or non- 
violently when he is beaten by others, the latter cannot be convicted under section 160 of the Penal 
Code. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, poe 
that the High Court will be pleased to revise the order of the Court of the First 
Class Bench of Magistrates, Tenkasi taluk, dated 21st September, 1948, in S.T.C- 


No. 788 of 1948. . 
J. S. Vedamanickam for Petitioners. A 
The Public Prosecutor (P. L. Ethiraj) for the Crown. ; 


1. (1983) 64 MLL.J. 619 : L.R. 60 I.A. 146 : LL.R. 12 Pat. 318 at 336 (P.C.). 
* Cr.R.C. No. 106 of 1949, | 16th November, 1949. 
(Cr.R.P. No. 103 of 1949.) 


IJ MANGAPATHI NAIDU 7.. KRISHNASWAMI NAIDU. 107 


The Court made the. following 


Orper.—The three petitioners have been convicted under section 168, Indian 
Penal Code, of affray, and sentenced by the First Class Bench, Tenkasi, to pay 
fines of Rs. 5 each, or, in default, to undergo simple imprisonment for three days 
each. The facts are simple. At 1-30 P.M. on 15th July, 1948, the petitioners 
beat in a public place one Masilamani, a washerman, who tamely submitted to 
the beating without the least retaliation, and simply howled in pain. Mr.Veda- 
manickam for the petitioners relies on the wording of section 160, Indian Penal 
Code and on the ruling of Pandrang Row, J., in.Ramt Reddi v. Narasi Reddil, and 

that the petitioner ought not to haye been convicted under section 160, Indian 
Penal Code, as there was no fight, so essential to an affray, which is only a “ little 
war”, whatever the case might have been if the petitioners had been charged 
under section 352 or 323, Indian Penal Code. I agree. A war and an affray 
both require two sides fighting. Passive submission to beating by the other side 
will not do. Nor will mere howling in pain do. An answering challenge or 
war-cry or even an active non-violent resistance might have done. He never resisted 
back violently or non-violently. This washerman was incapable of that. I, 
therefore, set aside the convictions and sentences of the petitioners, acquit them 
and direct the fines to be refunded to them. I consider a retrial of the petitioners 
for an offence under section 352, or 323, Indian Penal Code, in this petty case 
unnecessary. ! . 

V.S. ‘ ~ —.. Petition allowed- 

IN THE HIGH COURT. OF JUDICATURE AT MADKAS. 
PRESENT :—Mar. JUSTIGE VISWANATHA SASTRI. 


Mangapathi Naidu | - .. <Appellant* 
2. Í 
M. K. Krishnaswami Naidu and others , .- Respondents. 


Mortgage—Endorsement on bead—Jee gea da Meaning of words—Limitation Act ag A 
1908), sections 19 and 20—Limntetion (Amendment) Act of 1942 whea could sace limitation for suit on the: 
mearigage 


’ 


A mortgage was dated 5th June, 1909. A mit was instal don ie: Daia a S ma Wi 
on 


27th July, 1 to enforce mortgage. There were two endorsements of ts 
can Tar. 1920 and agth July, 1932. Gn ie Gideon melikaken de unr GES DE SAA 
impli tha there ous an ouniaading balance still due under the mortgage and whether the endorse- 


ment of 1 operated as an acknowledgment of liability under section 19 of the Limitation Aét 
and erek would nave limitation. far the miit, i 

` Had; (1) That the endorsement could not be construed as an acknowledgment of liability, 
there being nothing in the endorsement suggesting that any further sum was duce. The Tamil 
exprestion Gre gemeg sg means “paid and endorsed ” and not paid “ towards” a debt. 


Act, I retrospectivel : 

rsements made before it came into force, though mch payment and endorsements were of 

no avail at the date when they were made, but such a mode inremupting running of tiroe would 

not serve to revive debts, which, according to the provisions of the old law had already become 
barred before the date of the amendment. ; 

A remedy by suit barred under the old law could not be revived by the new enactment enlarging 
the period of limitation or iding a new mode of interrupting the running of time,: unlem the 
later enactment expressly so i | 

Baleswar v. Latefat, (1944) I.L.R. a4 Pat. 249°; Sarabdewa Prasad v. Dwarka Prasad, A.I.R. 1946- 
Pat. 59; paga e arpan (1949) I.L.R. 24 Pat. 391, not followed. : 

Avudaiammal v. Ambasankar Dewo, (1944) 1 M.L.J. 947 and Voeskatappaypa v. Venkstapparye, 
(1945) 2 M.L.J. 405, followed. ; tapparpa 

Appeal against the decree of the Court of tho Subordinate Judge, Chingleput, 
in A. 5: No. 75 of DHA pr i e against the decree of the Gourt of the District. 
Munsif*Poonamallee, in O.S. No. 383 of 1944- 





1. (1938) 2 MLJ. 383 (2). 


* S. A. No. 502 of 1947 1gth August, 1949. ° 


108 J THE MADRAS: LAW JOURNAL REPORTS: [1950 


V. V. Raghavan and M. S. Krishnamw tht for Appellant. : 32 
M.S. Ramachandra Rao for Respondents. _ DA oc ardi 
The Court delivered the following er Sa Seca: “Ran eS i 
‘ -' Jupowenr.—The plaintif whose suit on a mortgage (Exhibit P-1), dated 
5th June, 1909, was decreed by the trial Court and dismissed by the lower Ap te 
Court has preferred this second appeal. The only poiht argued before me is whether 
the suit is barred by limitation. The suit was instituted on 27th July, 1944, to 
enforce the mortgage (Exhibit P-1): There are two endorsements of payments 
on the mortgage bond, ibit P-1 (a), dated goth July, 1920 and Exhibit’P-1 (b), 
» , dated 29th July, 1932. It is common ground that Exhibit P-1 (a) is a valid acknow- 
” ledgment of liability under Exhibit P-1 and is a fresh’ starting point of limitation. 
’ Exhibit P-1 (b) is in these terms: | ey Poe, he 
“The amount vf Rs. 100 paid and cadorsed (Qrw gwed sg) by us five, persons.” - `- 
Then follow the names and signatures of the debtors: The appellant contends 
that the Tamil expression “ Qrogrwassg ” implies that there isan outstanding ' 
balance still due under the mortgage and that the endorsement, Exhibit P-1 (b), 
therefore operates as an acknowledgment of liability under section 19 of the Limi- 
tation Act as held in Ramayya v. Anjana, even if it be held to be an open payment 
and therefore inoperative to save limitation under section 20 of the Limitation 
Act, (before its ‘amendment in 1942) as held by the Privy Council in Rama Shah v. 
_Lalchand*.. A mere endorsement in writing of a payment cannot serve as an acknow- 
“Yedgment of liability under section 19 of the Limitation Act unless the Court is 
able, without overstraining the language, to read into the endorsement not only 
the fact of a payment but also an implied admission that ‘a further sum ‘is still due. 
I consider that the lower appellate Court was right in holding that Exhibit P-1 (b) 
cannot be construed. as an acknowledgment of liability, there being nothing in the 
@endorsement suggesting that any further sum was due. The expression “ Qregy 
oa ssa” means “ paid and endorsed” and not paid “ towards” a debt. 
. The appellant next relies upon Act XVI of 1942 which came into fotce ‘on 
goth March, 1942, and which amended section 20 of the Limitation Act. As is 
: well known the object of the amendment was to supersede the decision of the Judicial 
Committee:in Rama Shah v. Lalchand*, as regards the. ineffectiveness of what were 
termed, “open payments’”’ to save limitation under section 20 of the Limitation 
Act of 1908. It is true that the endorsement evidencing the payment Exhibit 
P-1 (b) would be sufficient to save limitation under section 20 of the Limitation 
Act as amended in 1942 but not under the unamended section. The contention 
of the.learned advocate for the appellant is that the law of limitation is part of the 
processual law of the country; that amendments to the Limitation Act are retros- 
e in their effect and that the law of limitation applicable to the suit is the 
w in force at the time it is instituted. According to him, Act XVI of 1942, would 
therefore apply to the present case and the effect of Exhibit P-1 has to be decided 
only on the as of section 20 of the Limitation Act as amended in 1942. To 
support the last contention three decisions of Division Benches of the Patna High 
Court in Baleswar v. Latafat?, Sarabdsva Prasad v. Dwarka Prasad‘ and Jagadish 
Prasad v. Saligram® are cited. ‘The’ first of these cases has been follo in the 
other two decisions and they are all in favour of the appellant. I'am, however, 
with all respect, unable to follow them. It is true that a suit is governed by the 
provisions of the Limitation Act in force when it is instituted, but this rule has 
not the sweeping effect attributed to jt by the learned Judges of the Patna High 
‘Court. It is subject to the condition that the right sought to be enforced had not 
already been extinguished under the law as it previously stood. Where, aw in this 
case, the right of action on the mortgage had already become barred under the 
Limitation Act of 1908, as it stood before 1942, the amending Act cannot’be invoked 





1 (1941) a M.L.J. 848 LLR. 1944 Mad. ae (ap EER: ae i 245. 
405- ; ` 

2-2 (49440): ME. J.. a: L.R. 67 I.A. 160: 5. (1945) LL.R. 24 Pat. 391: ALR. 1946 
1.L.R. gt Lah. 470 (P.C.). Pat. 60. 
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for resutrecting and réviviig the timé barred claim, unléss- ini the Amlênding Act, 


it is expressly so stated. See Kunhilal v. Gobind Krisha Narain, Sachindranath Roy 
v. Maharaj Bahadur Singh?, Ramayya v. Lakshmaypa*, and Vaidhyalinga Mudaliar v: 
Srirqngathanni*,- ‘The learned Judges of the Patna High Court purported to rely 
on the decision of the Privy Council in Lala Somram, v.. Kanhaiyalal®, in aid of their 
conclusion. But it, will be found on an examination of the facts of that case that 
when the Limitation Act of 1877 came into force, the right of the mortgagor’s 
tatives to redeem the mortgage of 1842. had not become barred under 
the Limitation Act of 1859 and therefore it was held that the Act of 1877 applied 
to the enforcement of rights that were existing and alive when that, Act came into 
force. Their Lordships held that the right of redemption was barred under the 
Act of 1877. In so holding the Privy Council approved of the High Court’s obser- 
vation that, the law of Limitation applicable to a suit or proceeding was the law in 
force at the date of the institution oft ¢ suit or proceeding unless there was a distinct 
ision to the contrary in the.Act. ‘This decision, in my opinion, affords no basis 
for the conclusion reached by the learned Judges of the Patna High Court that a 
-claim barred before the Limitation Act was Amended could be enforced after the 
amendment of the Act taking advantage of thè provisions in the Amending Act 
when the latter does not expressly provide for such revival. The observation 
in the first of the three Patna cases above cited that it is only in the case of title 
to property that there is én extinguishment of the right by lapse of time under 
‘section 28 of the Limitation Act and that this principle of extinctive prescription 
does not apply to debts may be true. It is on this basis that the debtor who pays’ 
a time-barred debt or executes a fresh document promising to pay a time-barred 
debt cannot thereafter recall the payment or repudiate the promise on the ground 
-of want of consideration, ses section 25 of the Contract Act.’ Sections A and 
‘61 of the Contract Act allow the appropriation of payments, under certain cir- 
-cumstances, to the discharge of ore bared debts. It is also true that a Hindu 
father can renew time-barred debts so as to bind the interests of his sons in joint 
family properties. At the same time it must be remembered that a right in respect 
of which the remedy is lost is not a right that is enforceable by our Courts and 
‘section 3 of the Limitation Act is mandatory and compels the Court. to. dismiss 
a suit on a barred claim. À es : | so 
By the Amending Act of 1942, the Legislature introduced a new method of 
interrupting the running of time. The Act may operate retrospectively upon 
payments and endorsements made before it came into force, though such payments 
and endorsements were of no avail at the. date when they were made, but such 
-a mode of interrupting the running of time will not‘serve to revive debts; which, 
-according to the provisions of the old-law, had-already become barred before the 
date of the amendment. There are some old cases which hold that even if the debt 
had already become barred before the new Act came into force, the new method 
-of interrupting the ing of time would avail to revive debts barred before the 
mew Act came into force, Mohesh Lal v. Buswmt Kumarse?, Valia Thamburati v. Veera 
Rayan’. The learned counsel for the appellant also cited the decision'in Theagaraja 
Mudali v. Maridppa Pillai’, wi support of thé above proposition; but in that case 
though limitation’ had comm to run under Act of 1859, the remedy 
had not become barred on the date when Act IX of 1871 came into force. I am 
of the opinion that the'correct view is that a'‘remedy by suit barred under the old 
law cannot be revived by the new enactment enlarging the period of limitation 
-r providing a new mode of interrupting the running of time unless the liter ehact- 
ment expressly so- provides: ` The decisions of the‘ Judicial Committee already 


ig : —— 
I. (1911) 21 M.L.J. 645 : LR. 98-1.A. 7: 6 I.L.R. Pat. gor: ALR. 

brat SE rk . f Pat, 60. a iii a 
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cited recognise this princi For these reasons 1 am unable to agree with the 
' ‘decisions of the Patna Gourt on which reliance has been placed by the 
‘. appellant. ; 
. The learned advocate for the respondents cites two decisions of ingle Judea 
“of this Court in Avudaiammal v. Ambasankar Devay! and Soori Vi a v. Yalavarti 
Venkatapayya*, as concluding the point in his favour. The appellant, however, 
secks to distinguish these cases on the ground that the Amending Act of 1942 had 
not come into force at the time when the suit was instituted in those cases and that 
in the present case, the Act was in force at the time of the institution of the suit. 
In the hia case it was stated by Rajamannar, J. (as he then was), 

l “This amendment wes made Icng after the institution of the suit and it cannot have the result 

t. . of reviving what was a barred and unenforceable claim at that time.” : 
From this passage, it is sought to be argued that if the suit in that case had been 
instituted after the Act.came into force, the decision would have been different. 
I am unable to agree with this interpretation of the learned Judge’s judgment. 
The real basis of the two decisions of this Court above cited was that the debt sought 
to be realized became unenforceable long before the amending Act came into force 
and that the amendment could not operate retrospectively so as to revive a barred 
debt. , i 


For these reasons, I would follow the two decisions of this Court in preference 
to those of the Patna High Court and dismiss this appeal with costs. 


No leave. . 
K. C. a Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. JUSTIOE PANCHAPAKESA AYYAR. 


E. B. Nagaratnammal .. Petitioner * 


Madras Buildings (Lease and Rex‘ Control Act) (XV of 1946), section 3 (1)—Liability to notify ix 
case of exchanges of buildi \_ Adeaning—If refers to fair rent. 


buildings persons inevitably involves the vacancies of both buildings, 
and ne ae a aga iang the Controller. The mere naming of sich a double 
vacancy and double occupation as an exchange cannot alter the facts. 
“Rent” under section g (2) means actual rent paid or payable and not fair rent when none 
has been fixed. 
ition under sections 435 and 439, Criminal Procedure Code, 1898, prayi 
tthe High Court will be peed fo revise the order of the Chief Prius 
iradad Madras, in C. C. No. 3128 of 1949. 
J. Sesthamahalakskmi for Petitioner. 
The Crown Prosecutor for Crown. 
The Court delivered the following 
Orper.—The conviction of the petitioner was undoubtedly correct. Am 
exchange of buildings by two persons inevitably involves the vacancies of both 
buildings. A vacates building A, B vacates building B, then A occupies building B,. 
‘and B. occupies building A. The mere naming of such a double vacancy and 
double o tion as an e cannot alter the facts. So the petitioner was. 
“bound to notify the vacancy of the Rs. 35 building to the Controller and take his 
` permission to occupy it insteed of quietly occupying it herself. 

7 JI have held already in two recent cases that “ rent ” under section 3 (1) means. 
the “actual rent” paid or payable, and not a “ fair rent”? when nong has been 
fixed: Surely, a person receiving from another Rs. 35 as rent in hard cash cannot be 
allowed to quibble and say that the actual rent will be much less. The rule that a 





1. (1944) 1 MLLJ. 347-. a. (1945) 2 MLL.J. 405. 
* Cr. R. C. No. 1559 of 1440. 5th December, 1949. 
(Cr. R. P. No. 1470 of 1949). 4 
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person cannot approbate and reprobate or blow hot and cold in the same breath 
will apply here also. - sth : 

So, I confirm the petitioner’s conviction, but, in the peculiar circumstances, 
reduce the fine to Rs. 10 or in default, simple imprisonment for a week. The 
excess fine, if paid, will be refunded. 


IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice KRISEHNASWAMI NAYUDU. 


M. Varadarajulu Pillai .. Petitioner * 
v. i 
Gendapodi Nanniar and others - .- Respondents. 


Civil Procedure Code (V of 1908), section 72 and Civil Rules of Practice, rule 199—Leave te bid—Prin- 


in the affidavit that otherwise an advantageous sale could not be obtained, no such leave should 


sion an order for permission to bid for may be granted. 

Petition under section 115 of the Civil Procedure Code, praying that the 
High Court will be pleased to revise the order and judgment of the Court of 
the Subordinate Judge, Salem, dated 23rd September, 1948, in E.A. No. 217 of 
1948, in E.P. No. 140 of 1947, in O.S. No. 6 of 1941. 


V. Radhakrishnayya and D. Ramaswami Aiyangar for Petitioner. 
N. Sivaramakrishna Aiyar and V. S. Mayilerumperumal for Respondents. 


The Court delivered the following 


Jupawent.—This is a revision petition against the order of the Subordinate 
Judge of Salem, erate perience to the decree-holder to bid at the sale of the 
properties ordered in E.P. No. 140 of 1947, in O.S. No. 6 of 1941. The decree 
is a mortgage decree and four items of the sine eee properties are sought to be 
sold by virtue bf the order for sale. The decree-holder filed E.A. No. 217 of 1948, 
for leave to bid under Order a1, rule 72, Civil Procedure Code. This application 
is supported by an affidavit by the first plaintiff who states in paragraph 3 of the 
affidavit that if the plaintiffs are not given leave to bid in the said auction sale, 
the properties might be sold for a low price and they are likely to suffer loss. This 
allegation was denied in the counter-affidavit filed by the second respondent (judg- 
ment-debtor) where he stated that one of the items (Item No. 1) is a talkie theatre 
where one can expect certainly one kind of bidders and that too persons who are 
able to invest more than a of rupees and that the properties had not been 
advertised in proper places and if permission was given to the decrec-holders they 
would knock off the properties for a bare upset price and they would be put to 
serious loss. On these allegations in the affidavits the learned Judge passed the 
following order : 

““No ground for not granting permission. Permission granted.” 

It is against this order that the present revision petition is filed. 


The learned counsel for the petitioner invites my attention to the provisions 
of Orderg2t, rule 72, Civil Procedure Code and rule 199 of the Civil Rules of Prac- 
tice. It is clear that a decree-holder cannot bid without.the express permission. 
of the Court and under rule 199 such a permission should be sought for and obtained 





#G.R.P, No. 1781 of 1948. _ 24th October, 1949. ` 
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a an wa ication which shall be supported by an affidavit setting forth the facts 

t an advantageous sale cannot otherwise be had. On a perusal of the 
siamang ‘fled I am unable to see what the circumstances are, that are alleged 
by the decree-holders, to call upon the Court to pass an order granting permission 
to bid, except the statement that if leave to bid i is not given the property might 
be sold for a low price and they are likel to suffer loss by reason of that. Nothing 
is alleged in the affidavit to justify any Court to exercise its mind and come to the 
conclusion that an order for permission to bid asked for may be granted. 


The learned counsel referred to a decision in Seonath Doss v. Jankiprasad 
Singh*, where it was observed that permission toa mortgagee to bid should be very 
cautiously- granted and only where, it was found after proceeding with a sale that 
no purchaser at an adequate price can be found, gh even then only after some 
enquiry as to whether the sale proclamation has been duly published. This 
observation was considered by the Privy Council in Mohamed Mitra Rowther v. 
Savoast Vijaya Raghunatha Gopalar* and their Lordships observed as follows with 
reference to that decision, 

“In this case the Calcutta h Court dwelt on the necessity of great caution in leave 

‘to bid; this ce the Calcuta High Court dwelt on the nec the granting of leave a very tare thing 
instead of being, as their Lordhips believed it is, a very common thing.’ 
As pointed out by Mr. Radhakrishnayya, the learned counsel for the petitioners, 
the Privy Council are of opinion that such restrictions as would seem to have been 
laid down by the learned Judges of the Calcutta High Court should not be placed 
in the way of a Court granting permission to bid. In, Raghavachariar v. Ma 
Mudaliar?, Schwabe, G.J., observed as follows : 

“ The main question for the Court to consider is whether it is to the advantage or disadvantage 

ee order to obtain the highest price that the plaintiffs should be allowed to 
1d Or nO 

with the learned Judges in this decision that the question 
A be jalané is whether it will be to the advantage of every one concerned 
that leave to bid ought to be given on the application of the decree-holder. I would 
also observe that in this case the application for leave to bid was made for the very 
first sale and even for the first sale the decree-holder without any material.that he 
could place before the Court, apprehends that the p ee may not fetch a-good 
price. Though I am not in entire agreement with the conditions laid down by 
the learned Judges in the Calcutta case to enable a decree-holder to obtain permission 
to bid I am however. of opinion that the power to grant leave to bid ‘must be cauti- 
ously exercised and unless the Court is satisfied from the circumstances shown in 
the affidavit that otherwise an advantageous sale could not be obtained, no such 
leave should be granted. In this case as pointed out there was nothing shown to 
the Court and the Court has in the exercise of its jurisdiction acted with material 
irregularity. In this case the lower Court has been in error in granting leave to 
bid under Order 21, rule 72 of the Code. 


The revisio tition is allowed and the order of the lower Court i is set aside. 
The Seige ll get his costs from the respondent. 


V.S. Petition allowed. 


aE 
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ja eae HIGH CQURT OF JUDICATURE AT MADRAS. 
PRESENT :-—Mr. Justice KRISENASWAMI Nayubu. . 
aan AN Ig A . ee i - Petitioners * 
j: É = 
Sree Seethanagara Verma “Gin and Où Mills, . 
Nagasarapu Krishnamurthi.& Co., Dachapalli, npr $ 
sented by Pabbati Rangarayakulu and others Respondents. 
(V and Rules formed under the Act, rule 
amended in Provical kumbang et (F of Z Eng naa NK a) oiis to pangeras of debtor —Nacessity. ax (3) w 


Vader rule ai, gause aL ai ia Balia nada gage mse Taie Aet at indet ioe 
hehe ee a a when a petition for ijudication 

In a case where the creditor applied for adjudication of a debtor the transferees of 
of the debtor applied to the insolvency Court 19 add them aa partie after serving them with notion 
and their application was dismimed,- 

Hild, that notos should ordigaiily have gone to the petitioners and tliey should have bera given 

an opportunity of being heard, whether an order for adjudication should imue or not. An o 
adjudication passed without notice to such transferees is unsustainable. 

Petitions under section 75, Provincial Insolvency Act, praying that the High 
Court will be pleased to revise the order of the District Court, Guntur, dated and 
February, 1947, in C. M. A. Nos. 115 and 120 of 1946, preferred against the order 
of the Court of the Subordinate Judge, Guntur, dated bth November, 1946, in 1.P. 
No. 15 of 1946, etc. < 

G. C. Venkatasubba Rao and Ch. Suryanarayana Rao for Petitioners. 


i M.S. Ramachandra Rao and M. Subrahmania Sarma for a aaa 
The Court delivered the following = 
Juve —C. R.P. Nos. 797 and 798 of 1947.—These revision petitions 
againgt the orders in C.M.A. Nos. r15 and 120 of 1946, respectively on the 
file of he District Judge of Guntur. These relate to the inso. vency of one Immadi- 
setti Bikshapathi. saga of his filed I.P. No. ha 1946, on 6th tember, 
1946, for his adjudication. -An ex parte order for adjudication -was e The 
petitioners who claim to be nila ils of the properties of the insolvent filed appli- 
cations to be added as parties to the said I.P: No. 15 of 1946 as they contended 
that they are entitled to notice of the adjudication petition before final orders were 
| ag The applications filed by the petitioners for adding them as parties and 
them were dismissed by the learned Subordinate Judge of Guntur before 
whom koa he said I.P. No. 15 of 1946 was filed and an ex parte order of adjudication 
was ma judicating the tor an insolvent on 6th November, 1946. As 
aid orders appeals were filed, C.M.A. Nos. 115 and 120 of 1946 to 
the Diet Judge of Guntur. The appeals also were dismissed, the learned Judge 
observing that they are not persons ieved by the order of adjudication and 
therefore they were are not entitled to file appeals under section 75 o the Provincial 
Insolvency Act. 
It is contended on behalf of the petitioners that they are transferees of the 
ties of the insolvent and under rule a1, clause (3) of the rules framed 
Dede the Provincial Insolvency Act of 1920, are entitled to notice of the petition 
for adjudication filed under section 19 (1 Ae f the Provincial Insolven pie and 
that notice nol having been given they were not allowed to oppose tition 
for adjydication and have their say in the matter and an order of adhi ication 
in their absence is irregular and is liable to be set aside. Rule 21, clause 
3), as originally framed, provided for notice of the date fixed for the hearing of an 
rane hme ison under kenken 19 (1) of the Act to be sent by the Céurt by regis- 
fered post ithe petition is by the ebtor, to all creditors mentioned in the petition, 
e'petition is by a creditor, to the debtor, not less than 14 days before the 
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said daté. But the said rule was amended prior to 6th September, 1946, by which 
after the words “ if. the petition is by a creditor, to the debtor” the words 

“ and to any transferee, the transfer in in whose favour is alleged to be an act of insolvency within 
f the meaning of causes (a) or (b) or (cì of section 6 of the Act.” 
There is no doubt that the petitioners are entitled to notice under the amended 
tule. The petition having filed after the date of this amendment, notice 
mes ordinarily have gone to the petitioners and they should have been given 

opportunity to be heard on the question whether an order for adjudication 

ato d issue or not. The learned District Judge held that they were not persons 
aggrieved by the order of adjudication relying on the Full Bench decision in Official 
Receiver, Guntur v. Gopalakrishncyya!. The learned Judge observed that though 
the petitioners are bound by the order, their interests are not affected injuriously, 
for, in any event, the alienations in their favour could not be set aside until a 
Official Receiver, in the course of the administration of the estate, proceeds 
them under section 53 or section 54 of the Provincial Insolvency ‘Act, and that ae 
alienations would hold good until they are set aside on such applications. I do 
not think that should be a consideration in refusing the petitioners an opportunity 
to be heard especially when the amended rule expressly provides for such a notice 
to issue. The Subordinate Court should panahan ik have issued notice in ga 
of the rule and when the petitioners filed an application prayin g that th 
be given notice, added as parties and be h , at least then they shoul see 
been given an opportunity tó come on record and be heard. I should think this 
is a case where the lower Courts failed to conform to the rules provided under the 
Civil Rules of Practice and an order passed without strict compliance of the rules 
could not, however, be supported. I am therefore of opinion that the order of 
adjudication passed without notice to the petitioner is unsustainable. I set it 
aside and direct that I.P. No. 15 of 1946 on the file of the Subordinate Judge of 
Guntur be heard and disposed of according to law after giving notice to the peti- 
tioners and other-transferees, if any, and to all other persons to whom notice qught 
to go under rule 21. Costs of these petitions will abide the result of I.P. No. 15 
of 1946. 

C.R.Ps. Nos. 799 and 1063 of 1947.—These are revision petitions filed by the 
petitioners against I.A. Nos. 1963 and 1919 of 1946 in I.P. No. 15 of 1946 praying 
that the order refusing to allow them to be heal be reviewed. In view of the order 
passed in the connected Civil Revision Petitions Nos. 797 and 798 of 1947, no orders 
are necessary on these petitions. The petitions are dismissed. There will beas 
order as to costs. 


K. C. Main petition allowed. 


IN THE HIGH COURT OF JUDIQATURE AT MADRAS. 
Present :—Mr. Justiog ViswANATHA SASTRI.. 


Korada Atchanna n ` Appellant * 
v. 
Jayanti Seetharamaswami Gs EAA 
Moras Estatu Lend Aet (T f 1008), wani © and 8 dB (5)—Final decree for qj 
to occupancy rights in decree—Satigfies the frst part t: U oa 8 (5)—Ryot poston foe 


October, 190 enere enon riki? Doc: mo Jall within second part of section 8 (5)—. 
woict tenani om the terms of ths contract of tanang) 
oe Pe ee eee kid een 6 ter lêrak tea mesire SF protection 
ore lands bocame an crate within section 9 (a) (a) or ae neras ee 
Act XVI of Togo and laya down an exception to toe gan 
poning for a period of 12 years the operation of section with tees tole ee wean 
section 8 (5). To claim the benefit of section 8 (ay eee KETER epee Tad 


+ 





1. (1945) 1 M.L.J. 17; 1.L.R. (1945) Mad. 541 (F.B.). 
*8.A. No. 1893 of 1946. 1gth October, 1949. 
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the landholder has to prove not only that a final decree of ‘a competent: Court has been obtained 
before ist November, 1993, but also that no tenant has acquired a right of occupancy in the land 
before the commencement of the Amending Act KVIH of 1936. ` ; ose Sea oe 

If there had been a final decree for ejectment of the tenants on the land before 1st November, 
1999, in the face of which the tenant who was a party to the decree could not mt wp Pa or 
in the land, even the decree itself did not specifically state that the tenant had no occupancy 
rights, the case would fall within section 8 (5) of the Act. ~ ` i 

Explanation (2) to section 6, which by expres declaration, operaics cti fram goth, 
was Aa Aethes a yot with righi et occupa Pom ion Ta he was 1 to posession 

the Ider and if that date is before gist ber, 1 , the tenant would acquire occupancy 
rights before the commencement of the Amending Act of 1996 (315 October, 1936), 
pAlb ar ape eron 8 (5) of the Act would not apply, and the landholder could not evict the 
tenant in reement terms of contract of tenancy. 4 . 

Mummina Demhi v. Daila Papaypareju, (1943) 2 M.L. J. 657 not followed. 

Appeal again st the decree of the Court of the Subordinate Judge, Vizagapatam, 
in AS No. dog of for, prefered against the decree of the Gourt of the Distt 
Munsif, Vizianagaram, in O.S. No. 283 of 1944. 4 < 

C. V. Dikshitulu for Appellant. 

D. V. Reddi Pantulu for Respondent. 

The Court delivered the following 

Jupemenr.—The defendant is the appellant in this second appeal. The 
suit was filed by a landholder for ejectment of his tenant on the expiry of the term 
of his lease for-rent. -The appellate Court passed a decree in ejectment, but 
dismissed the claim for rent on the ground that it was congnizable only by the 
Révenue Court. The tenant has pre this second appeal against the decree 
in ejectment while the landlord has preferred a memorandum of cross-objections 

ing the disallowance of the claim for rent. The land which is the subject- 
matter of the suit is part of and situated in a whole inam village which became- 
an “estate? by reason of Madras Act XVIII of 1936. In O.S. No. 197 of 1933 
on the file of the District Munsif’s Court, Vizi the landholder obtained 
a decree, dated 5th July, 1933, for ejectment of tenants then occupying the 
Jand without any contest on the part of those tenants. The defendant was let 
into possession of the land by the plaintiff on 26th June, 1936, under a kadappa 
for a year but the lease was renewed subsequently every year till 1943. The present 
suit for ejectment and rent was. brought in 1944 on the iry of the term of 
last kadappa, dated roth April, 1943. The above facts are ci admitted- or 
have been found corxicurrentl by the Courts below and the argumenta in this Court 
proceeded on the basis of their correctness. -e N 


Mr. Dikshitalu the learned counsel for the appellant argued that section 
8 (5) of the Madras Estates Land Act (hereinafter called the Act as amended in 
1936, on which the claim of the landholder for eviction was based does not apply 
to the present case. First he contended that there was here-no final decree or 
order of a competent Civil Court establishing that the tenant had no occupancy 
right in the suit land, the decree passed in O.S. No. 197 of 1933, on the file of the 
District Munsif’s Court of Vizianagaram for ejectment of the tenants then on the 
land, havi been passed without any imue being raised or adjudication given 
as is thie cast rice or otherwine ‘of occupancy i in the land. ' ore, 
it is argued, that the first requirement of section 8 5) of the Act is not satisfied. 
I am unable to agree with this contention. In my opimign, the i t of 
section 8 (5 a there Had Boone fnat deceo for cectment of the tenants 
on the before 1st November, 1933, and that was the case here. It is not 
necessary that the judgment or decree should contain a specific delcaration that 
the tenapt had no right of occupancy in the land. If there was a decree in eject- 
ment in the face of which the tenant who was a party to the decree could not set 
up occupancy rights in the land, even though the decree itself did not specifically 
state that the tenant had no occupancy rights, the case, in my opinion, would 
within section 8 (5) of the Act. w 


ad Q | 
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- The next contention of Mr. Dikshitalu raises a somewhat difficult question. 
ee to the construction of section 6, Explanation (2), read with section 8 (5) 
of the Act as amended. Section 8 (5) was intended to give a limited measure of pro- 
tection to Inamdars, like the present plaintiff, whose lands became an estate within 
section 3, clause (2) (d) of the Act, as amended by Act XVIII of 1936, and lays 
an exception to the general rule enacted in section 6 of the Act by postponing 
for a period of 12 years, the operation of section 6 with reference to the lands falling 
within section 8 (5). To claim the benefit of section 8 (5) in respect of land other 
than his private land, the landholder has to prove not only that a final decree of a 
competent Court has been obtained before 1st November, 1993, but also that 
no tenant has uired a right of occupancy in the land before the commence- 
ment of the Amelie Act XVIII of 1936. I have held that the first condition 
3 Satisfied in the present case, but it is argued that the second condition has not 
een satisfied. 


Section 6, Explanation (2) and section 8 (5) were enacted by the Amending 

Act XVIII of 1936. The Amending Act came into force on 318t October, 1936, 

the date of its publication in the official gazette by virtue of section 5 of the Madras 

General Clauses Act (I of 1891). In the present case, the tenant had been let 

into possession of the land on 26th June, 1936, by the landholder under a lease 
for a year. As a result of Explanation (2) to section 6 of the Act as amended, he 
acquired a right of occupancy on 26th June, 1936, when he was admitted to posses- 

sion, the land in question being ryoti. Explanation (2) to section 6 of Act 

as amended gives retrospective operation to the Amending Act XVIII of 1936 

by ante-dating the accrual of occupancy rights to goth June, 1934, or to a later 

date thereafter when the tenant was admittéd to possession. Though the Amending 

Act came into force on gist October, 1936, and its operation commenced on that 

date, still, section 6, Explanation (2) of that Act givés it retrospective operation 

from goth June, 1934, in respect of one important matter, namely, the accrual 

of occupancy rights under section 6 (1). Section 8 (5) of the Act as amended 

being an exception to the general rule enacted in section 6 (1) of the Act must be 

strictly construed and co to cases falling within its language. In the present 

case, it could not be said that the tenant had not acquired occupancy rights in the 

land before the commencement of the star et XVIIL of 1g Ps 31st October, 

` 1936, because Explanation (2) to section 6 which, by express declaration, operates 
retrospectively from goth June, 1934, clothed him with a right of occupancy as 

from 26th June, 1936, the date when he was admitted to possession by the land- 

holder. e tenant, therefore, had acquired occupancy rights before the com- 

mencement of the Amending Act XVIII of 1936, as a result of the provision in that 

enactment embodied as lanation (a) to section 6. Consequently, section 

8 (5) of the Act would not apply and the landholder could not evict the tenant 

in enforcement of the terms of the contract of tenancy between him and the tenant. 


A decision of Horwill, J., taking a contrary view in Mummina Demudu v. Datla 
P ajut, has been relied upon by Mr. Reddi Pantulu, the learned advocate 
for the respondent. With reference to the interpretation of section 8, sub-section 
(5) of the Act, the learned Judge observed as follows : 

“ There secms to doubt when the Legislature spoke of the tenant uiring occupan 
right during the period between the pasing of the final decreo and the oma en emen oF the Ac 
ThA Legislature must have intended this sah mala to cept fora the general operation of renion 6 
all cases where the landholder had obtained a decree prior to the 1st November, 1983 unless the 
eee af the anal decree, had acquired occupancy Tight dependently 
With great respect to that learned Judge, I see no warrant for introducing this 
qualification of the gencral words employed in section 8 (5) of the Act and res- 
tricting its application-to cases of acquisition of occupancy rights by private transfer 





——_—________ 
pes Eo 


I. (1943) 2 M.L.J. 657. 
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_ though that might be the normal or usual of cases falling within the sub” 
section. ` Though the Act has not been a model of good drafting, there is no absur~ 


dity or repugnance which should lead me to disregard the plain and gatra AE 
of the words used in section 6, lanation (2) and section 8, sub-section (5) whi 
have to be read together. The Court has to judge the intention of the Legislature 
not by speculating as to what it had im'its mind but only by its expression of that 
mind through the language of the enacted provisions. I sec no compelling reason 
to bold that the expression “ no tenant has acquired occupancy right in such land 
in sub-section (5) of section 8” refers only to an acquisition otherwise than under 
the isions of the Act, i.¢., an isition by means of a grant from the land- 
holder: or by prescription. If that had been’ the intention of the Legislature, 
appropriate words would have. been used to indicate such an intention. 1 
therefore regret my inability to follow the decision in Mummina Damudu v. Datla 
Pappayyaraju'. we kit ee 

The further questions that have been argued relate to the jurisdiction of tho 
Civil Court to entertain the suit for ejectment and rent. Even if my inte 
tation of section 8, sub-section (5) of the Act is erroneous, it is argued by the appellant 
that the suit for ejectment and rent would lie only in a Civil Court. The conten- 
tion is that the suit land is ryoti land situated in an estate’ and that the tenant 18 & 
ryot though by virtue of section 8 (5) he is bound by the terms of the contract between 
him and the landholder and could not resist the claim for ejectment or for payment 
of the contract rate of rent. So far as the claim for-rent is concerned, I am of the 
opinion that the suit should have been laid in the Revenue Court. Even if section 8 
(5) applied to the case, the defendaat would be a ryot within the definition of 
that term in section 3 (15) of the Act though for the ame ae e would be what 
one may call a non-occupancy ryot ; the land in ryoti as in section 3 (16) ; 
and the claim is for “ rent” as defined in section 3 (11) of the Act. Therefore, 
the suit for rent is exclusively triable by a revenue court by reason’ of the combined 
effect of sections 77 and 189 and entry No. 3 of Part A of the schedule to the Act: 
The claim for ejectment, however, would stand on-a different footing. A Revenue 
Court could evict a ryot only on the ground i in- section 151 of the Act 
and not on the ground that that the term of the lease is over. Part A of the Sche- 
dule to the. Act provides only for a suit under section 151 of the Act- and such a 
suit is made usively triable by a Revenue Court. -If section 8 (5) of the Act 
applies to the case and the landholder seeks to evict his tenant on the ground that 
the contracted iod of tenancy has expired, he can only bring the suit in the 
ordi Civil Goure, dhe Reverie Court aa being sang dena t9 Eyit a (enan 
on such ground.. In view, however, of my conclusion, that section 8 (5) 
does not apply to the present case, I hold that this second appeal should be 
allowed, the memo. of objections dismissed and the suit dismissed but in the 
circumstances without costs in any of the Courts. | 

No leave. i : 

VPS. ek or. -Appeal allowed. Merio, 

é of objections dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Joustra PANGHAPAKESA AYYAR. 


The Indian Sugars and Refineries, Ltd., Hospet .. Petitioner* 
2. 7 
V. M. P. Malaiperumal Pillai , S | z. Res; 
the ialen Suit diman Leablity OF O 4 Parasu lhe 9: : 
` Where the Official Assignee finances the insol for the of getting decree against 
a 1 i die famolvent’s estate in the hands of the Official Amon and bat for which 
financing the insolvent might never have been able to prosecite the suit, the ial Assignee must. 
i 1. (1943) 2 M.L.J. 657. a nD 
*Q.M.P. Nos. 5559 and 5560 of 1949. ` sth October, 1949. 
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or interference in the suit, or his legal Hability, at least to the extent of the asects of the insolvent’s 
estate in his hands, for the costs awarded in suit, which he had financed and hoped to succeed 
im for the benefit of the estate. The Official i can be ordered not to disburse funds in his 
hands till the appeal by the insolvent, against the dismissal of the suit, is disposed of, so that it may 
be available for the suit costs should the decree be confirmed in the appeal. 

Petition praying that in the circumstances stated in the affidavit filed with 
C.M.P. No. 5560 of 1949, the High Court will be pleased to direct the Official 
Assignee of Madras to file a report and to direct the appellant-respondent herein 
and/or the Official Assignee to pay the sum ef Rs. 2,902-2-0 being the costs awarded 
to the petitioner in O.S. No. 50 of 1947 on the file of the Court of the Subordinate 
Judge, Bellary. à 

V. K. Thiruvenkatachariar for Petitioner. 

N. T. Raghunathan for the Official Assignee. 

Respondent not represented. 

The Court made the following 

Orprr.—These are two connected petitions filed by the Indian Sugars and 
Refineries Ltd., Hospet, the first being a petition against Malaiperumal Pillai 
the plaintiff in O.S. No. 50 of 1947 on the file of the Sub-Court, Bellary. The 
suit was filed inst the petitioner, claiming damages of 24 lakhs of rupees, in 
respect of an alleged contract in January, 1949, relating to the sale of molasses, 
Malaiperumal Pillai was originally adjudicated insolvent in the Sub-Court, Nega- 
patam, in I.P. No. 2 of 1932, and was su uently adjudicated an insolvent by 
the High Court in I.P. No. 18 of 1936. The Negapatam insolvency was annulled 
in November, 1938, and the claims therein were transferred to the Madras insol- 
vency. One of the pleas taken by the petitioner in the suit was that the suit could 
not have been filed or continued by Malaiperumal Pillai as he was an insolvent. 
But the Court held that as the insolvency in the Negapatam Court, under the 
Provincial Insolvency Act, had terminated, and only the insolvency under the 
Presidency Insolvency Act remained, and the Official Assignee had not inter- 
vened, the insolvent could file the suit and continue it till the Official Assi 
intervened. The suit was eventually dismissed by the Subordinate Judge, f 
in November, 1947, with costs amounting to Rs. 2,g02-0-0. The Subordinate 
Judge held that there was no completed contract, and that, even if there had been a 
completed contract and the plaintiff was entitled to damages, the damages would 
only amount to Rs. 12,324. Malaiperumal Pillai filed Appeal No. 103 of 1949, 
on the file of this Court. He tried at first to file it as an appeal in forma pauperis 
for 24 lakhs of rupees, the original sum claimed in the plaffit ; but, when his pauper 
petition was rejected, he amended the valuation of his appeal by substituting 
Rs. 49,482 for 2} lakhs of rupees, and paid a court-fee of Rs. 1,762-7-0 thereon. 
C. M. P. No. 5559 is a petition for directing Malaiperumal Pillai to furnish security 
for the suit costs and the estimated costs of the appeal amounting in all to Rs. 5,325-2-0 
C. M. P. No. 5560 is for directing the Official Assignee, Madras, to file TOR 
and to pay the petitioner Rs. 2,902, the suit costs, in consequence of the cial 
Assignee having intervened in the suit and financed the insolvent by paying him 
Rs. 1,000 for conducting the litigation in the expectation of getting a decree in the 
suit against the petitioner and annexing its benefit to the estate of the insolvent 
in the hands of the Official Assignee. 

The insolvent has not cared to contest C. M. P. No. 5560. The, Officia 
Assignee has appeared by counsel, and, while expressing his a ce of any objec- 
tion to the insolvent being ordered to furnish security for the suit costs and appeal 
costs, has contended that he cannot be made liable for any portion of the suit costs, 
as he had paid Rs. 1,000 to the insolvent for financing the litigation under the 
orders of the insolvency Court, out of the Rs. 1,600 remaining in the insolvent’s 
estate at that time, since the Rs. 1,600 would only suffice to pay the insolvent’s 
creditors at two pies in the rupee, and, by investing this Rs. 1,000 for financing 
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the litigation, there was a good | y of recovering valuable properties for the 
estate and giving-a more decent dividend to the.creditors. In any event, he wanted 
his liability to be limited to Rs. 1,200 out of the Rs. 1,359-5-6 remaining with him 
to the credit of the insolvent’s estate. He has also taken a technical objection that 
he has had admittedly no part or lot in filing this appeal, and that the petition in the 
appeal against him is misconceived, and that, if at all, an independent petition 
should have been filed without hitching it on to the appeal. — i 

This technical objection’ does not impress me. ` After all, an appeal is a conti- 
nuation of the suit, and the suit costs awarded may or may not stand finally. It 
all depends, on what the appellate decree is. It is not, therefore, as if the Official 
Assignee has been dragged into wholly unconnected proceedings. There is, of 
course, no allegation that the Official Assignee -has been prejudiced by the a LA 
cation being put in in this ap He has all along understood the import of th 
application, and the fact that it is made in the appeal has not in anyway prejudiced 
him in his defence. f 

Now I come to the really important matter to be decided, pamely, whether 
the Official’ Assignee interoened or inisrfered in the suit. by financing the insolvent 
‘in the litigation expecting. a substantial addition to the insolvent’s estate if the 
litigation ended favourably. I cannot sec. how. it can be argued, in the circum- 
stances of this case, that the Official Assignee did not interfere or intervene in the 
suit. ‘The mere fact that he did not ask to be made a party to the suit, or give a 
notice to the defendant stating his interest in the suit and asking him to pay up 
the suit amount, will not matter much. Just as in criminal law a man who abets 
another will be equally liable with the actual person whose hand commits the 
offence, so too in a suit, like this, where the Official Assignee finances the insolvent 
for the purpose of getting a decree against a stranger and benefiting the insolvent’s 
estate in the hands of the Official Assignee, and but for which financing the insol- 
vent might never have been able to prosecute the suit, the Official Assignee must 
be held to have effectively intervened and interferedin the suit. But, of course, 
nobody has alleged that he did it in this case with any bad motive. It is, however, 
well-settled that motive is immaterial in most civil cases, whether it is a motive 
or bad motive. So too, the mere fact that the insolvency Court ord the Official 
Assignee to pay the Rs. 1,000 to the insolvent for the purpose of carrying on this 
litigation for the benefit of the insolvent’s estate in the hands of the Official Assignee 

not affect either the factum of the Official Assignee’s intervention or interference 
in the suit, or his legal liability, at least to the extent of the assets of the insolvent’s 
estate in his hands, for the costs awarded in the suit, which he had financed and 
had ho to succeed in for the benefit of the estate. ‘The Official Assignee’s 
report that there is-in his hands to-day an amount of Rs. 1,359-5-6 belonging 
‘to the insolvent’s estate; out of this about Rs. 150 might be i ty him for meet- 
ing expenses incurred subsequently for the estate. After hearing Mr. Thiruvenkata- 
chariar, for the petitioner, and the counsel for the Official Assignee, I am of 
opinion that the Official Assignee can only be asked not to ‘disburse Rs. 1,200 {the 
balance out of Rs, 1,359-5-6, after allowing for subsequent expenses) in his hands 
till the appeal is disposed of, so that it may be available for the suit costs should 
they be confirmed in the appeak, and that he cannot be held liable for the remaining 

rtion of the suit costs in any event. I pass orders accordingly,’ and direct the 

Official Assignee-not to disburse the Rs. 1,200 belonging to the insolvent’s estate 
in his hands but'to hold it for paying the suit costs should the appellate decree 
confirm the award of the suit costs or to the extent confirmed. - 
- As regards the insolvent, there is no doubt that this is a fit case where he should 
be directed to furnish secutity for the entire suit costs and the appeal costs minus 
the Rs. 1,200 of the insolvent’s estate in the hands of the Official Assignee, and 
I direct bem to furnish securjty to the District Judge, Bellary, for the said amount 
of. Rs. 4,125-2-0 within two months’ from to-day. In the circumstances, I direct 
all the parties in C.M.P. No. 5559 to bear their own costs, and direct the respondent 
in C.M.P. No. 5560 to pay the petitioner’s costs. 

V. P. S. — Petition ordered. 
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- IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
; Present :+-Mr. Jusricg KRISANASWAMI NAYUDU. 

Appat Krishna Poduval , e `.. Petitioner* | 

v. i gaty ey ee 
Lakshmi Nethiar and others - rs $ .. Respondents. 
Civil Procedure Code (V of 1908), Section 152—Correciton of survey numbers of the property in the schedule 

to the plaint and decree—Permissibility. i ' nc 

«©. Where there is no dispute as regards the identi of the property nor as regards the boundaries 
to it and there was no controversy at all at the time of the suit as to the identity of the property which. 
has been the subject of a deed, and it is only the errors as the survey numbers that have crept 


into the decree and plaint that are sought to be amended, amendment does not go to the root of 
eee ee matte which hasbeen a subject of controversy between the 


H 


parties, and so it can be c. 
Katamraju v. Poripurnanandam, (1948) a M.L.J. 301, relied on. 
Ramakrishna Chettiar v. Radhakrishna Chettiar, (1947) 2 M.L.J. 72, distinguished. 

Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the Court of the District Munsif, Ottapalam, 
dated 25th July, 1947, in I.A. No. 1404 of 1946 in O.S. No. 543 of 1998. ." 

K. P. Ramakrishna Aiyar for Petitioner. Ne tates 

N. R. Sesha Aiya for Respondent. ' - 

The Court delivered the following 4 


Jupement.—The roth defendant in O.S. No. 543 of 1933 on the file of the 
District Munsif’s Court, Ottapalam, is the petitioner. O.S. No. 543 of 1933 was 
filed by the respondents who ‘are jenmies for recovery of Michavaram i 
some of the defendants who are the kanomdars. The respondents represented 
two thavazhis, the tarwad consisting of three branches. The other thavazhi is 
represented by the other defendants. A simple mortgage-decree was passed in 
favour of the plaintiffs on gth August, 1934. The final decree was passed on 27th 
July, 1935. E. P. No. 1277 of 1935 was filed by the plaintiffs for bringing the 
property to sale and a commissioner was appointed to report as to the survey numbers 

the property that was sought to be sold and in his report it is stated that the 

arties are not at issue in respect of items 1 and 4 of the schedule to the decree. 
E. P. No. 1277 of 1935, an order was made directing the plaintiffs to have the 
survey numbers given in the decree and the plaint corrected, and that the sale 
proclamation to mention the correct survey numbers and measurements. The 
application was disposed of by this order and the corrections were not included 
„in the sale proclamation. The plaintiffs filed another execution petition, E., P. 
No. 288 of 1943, where for the first time it was pointed out that the survey numbers 
pertaining to item No. 4 were not correct and that wrong numbers have been given. 
in the plaint and the decree. The learned District Munsiff observed in his order 
on the said execution petition that it was not a proper petition before the Court 
on which, the Court could initiate proceedings anh that the mistake in the petition 
was material in its effect and the execution cannot proceed. As against the said 
Order, A. S. No. 423 of 1944 was filed and the learned District Judge held that the 
observations of the learned District Munsiff were not correct and the execution 
petition was registered under rule 17 and had reached the stage of settling procla- 
mation of sale, and that the only question to be decided was whether execution 
should issue in the face of survey numbers for one of the items item No. 4 being 
incorrect. The learned District Judge however held that it was an exectttion peti- 

tion filed in accordance with law. - 


The plaintiffs applied in I. A. No. 1404 of. 1946 to the District Munsiff of 
Ottapalam for amendment of the plaint schedule and the preliminary decree 
striking out survey numbers 9/6, 154/1 shown in respect of item 4 of the preliminary 


* C.R.P. No. 163 of 1948. 18th Octoher, 1949. 
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decree sehedule'and item No, 4 of the plaint ichedule ahd substituting 6/1, 2,/3 
4, 5,6, 7, 8 and gin the place of thé above numbers. ' The application was opposed 
by the petitioner: “ The District Munsiff however ordered- the t. 
As against the said order the present revision pétition is filed. E : 

The learned counsel for the petitioner contends that the amendment ought 
not to have been granted as in effect it amounts to an amendment not only of 
the schedule to the decree and the plaint but “also of the schedule to Exhibit B-1 
which is an assignment deed of the jenmi’s rights in and plaintiff’s favour and he 
relies on the decision in Ramakrishna gg v. Radhakrishna ase i where it was 
held that section 152 does not give to a Court und isdiction and authority to modify 
documents particularly documents upon which the suit is instituted, that there 
is a remedy by way of suit and that there is nothing in section 152 which confers 
upon the Court similar powers as are conferred by section 31 of the e PA 
Act. Section gr of the -Specific Relief Act relates to rectification of documents. 
It may be pointed out.that the plaintiffs have not based their claim in the suit 
on Exhibit, B-1 but claimed the amount by virtue of the suit Kychit of 1914 that 
„is, the kanom deed Exhibit A-2 in the case, and the application is not to amend the 
description in either Exhibit A-2 or even in Exhibit B-1. The learned counsel 
argues that by Sewn an amendment jt would amount to a correction of the survey 
numbers in the schedule to Exhibit B-1 also and that in any event in order to entitle 
him to have an amendment of the decree he should necessarily ask for amendment 
or rectification of the description in Exhibit.B-1, as failure to dọ so would not enable 
him to have the amendment prayed for'and the proper remedy. is to apply to set 
aside the decree and not ask for an amendment. f 


The further contention of the learned counsel is that in any event under sec- 
tion 152 the Court has no power to grant amendment of the plaint though in cases 
where there ‘are jine ina ais or Omission amendment of the decree may be 

In so: far as the amendment is concerned it is only a correction of the survey 
numbers.. There is no dispute as regards the identity of the property nor as regards 
the boundaries to it and was no controversy at all at the time of the suit as 
to the identity of the property which has been the subject of the kanom deed. 
It is only the errors as regards the survey numbers that have crept into the decree 
and the plaint that are sought to be amended and even before the commissioner 
who was appointed to.report as to the correct survey numbers’ as to the several 
properties which were the subject-matter of the decree the parties were not at 
issue as regards item No. 4 in respect of which amendment is sought for. I do not 
think therefore that the amendment asked for goes to the root of the claim or an 
amendment is sought for in respect of any matter which has been a subject of 
controversy between the parties to the suit.” It ix only an amendment for correction 
of certaih errors that have crept into the decree and ‘in the plaint schedules which 
errors happen to be also in Exhibit B-1. The fact that Exhibit B-1 also has the same 
errors‘as in the plaint schedule and'in:the schedule to the decree cannot disentitle 
the plaintiffs to have the errors set right if they are entitled to it under the provisions 
ofthe: Gode. Ramakrishna Chethiar v. Radhakrishna Chettiar, would not apply 
to the facts of the case as it is not sought to amend the schedule to the document 
as was asked for in that case. In that case not only the decree but a series of other 
Drengki nd ormen were. asked to beicorrected; the correction was asked 
to be made in mortgage.deed, in the judgment,‘in the preliminary decree and - 
the ‘find? decree. based ‘upon the mortgage deed:. It is:not the case here. The 

‘decision. of the :learned Chief! Justice -in- Katamraju v. Paripurnanandam', appears 
to, be.a decision on the point.where it was held that where an application was 
filed to. amend the-description of an item of-property’in the plaint schedule and 
the decree schedule in-a' suit which was ultimately disposed of by-the High Court 
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is, second appeal by substituting for a wrong survey number the correct survey 
number the-application was not to amend the pleadings as such but only to correct 
an error which had crept into the decree by way of clerical mistake or accident 
and as on the merits there was no valid objection to the grant of the relief the 
application must be allowed. The learned Cheif Justice observes i 

“. . © The correction of an error need not always amount to an amendment of a pleading,” 


and an application of that nature could not be taken to be an application under 

Order 6, rule 17, and with reference to the passage quotes from Halsbury’s Laws 

‘of England, volume 26, page 56, which is also quoted before me the learned Chief 

Justice observes that it refers evidently to material and substantial amendment 

of the pleading. The amendment was ted as being an error in the proceed- 
, ings, that is, in the plaint and in the decree. 


The next contention of the learned counsel for the petitioner is that the decree in 
respect of which the amendment was applied was barred by limitation on the date 
when the order for amendment was made. The lower Court rightly observed that it 
“was not necessary to go into the question of limitation and if in fact the amendment 
is allowed in respect of a decree which is already barred by limitation the amendment 
cannot be obviously helpful to the decree-holders. learned counsel argues 
that the matter ought to have been decided by the lower Court. The final decree 
was passed on the 27th July, 1935. The last on one execution petition was E. P. 
No. 288 of 1943 which was disposed of on 19th December, 1944. It is pointed’ out 
that uent to the passing of the order of amendment by’ the lower Court the 
plaintiffs filed E. P. No: of 1947 on 26th July, 1947. If the previous application 
288 of 1943 was one which was filed in accordance with law certainly E. P. No. 240 
of 1947 which, is filed within three years from the date of the disposal of the previous 
execution petition would be in time and the decree could not have become barred 
on the 25th July, 1947, when the order of amendment was passed. It is contended 
that E. P. No. 288 of 1943 was not filed in accordance with law and the learned 
counsel relies on the observations of the learned District Munsiff in the order which 

. however, as pointed out, has been upset by the judgment ‘of the learned District 
Judge though eventually the application was dismissed for other reasons. Further 
on T a5th July, 1947, the date of the order amending the plaint, the decree was 
not only not barred in the view I have taken of the previous E. P. No. 288 of 1943 
but it is also saved by the 12 ree pa vided for under section 48, Civil Proce- 
dure Code. Therefore the lower owed the amendment of a decree which, 
was not barred by limitation on the date when the order was passed. bo F 


A further argimment was raised against the order of amendment, namely, that 
there has been considerable delay in applying for the amendment and on that ground 
it should be disallowed. In fact there was no dispute as regards item No. 4 and 
the plaintiffs were not aware of the error until they were pointed out in 1946 in 
the appellate order in A. S. No. 423 of 1945 and I do not think there has been any 
delay in filing the application. | WA A G l 
. The learned counsel also argues that the decree which is sought to be amended 
is a nullity and therefore the amendment ought not to have allowed. It 
is contended that the suit was filed by two of the plaintiffs who represent two 
thavazhis out of three of the tarwad and that the om deed was in favour of 
the entire tarwad and it is not open to the plaintiffs.to claim in a mortgage suit 
only 2/3 share of the mortgate money and must have claimed. the entire amount 

- then due. The claim in the plaint was for Rs. 2,007-11-8 and if:another 
1/3 share is added to it, that is, the share in respect of arrears of rent due to*the third 
thavazbi, the value would be Rs. 3,022-11-8 and the District Munsiff would have 
no pecuniary jurisdiction to entertain the.claim. This objection was raised at the 
time of the trial and was rejected. No appeal was filed against the decision of the 
lower Court but the learned counsel argues that it is still open to him when the 
decree comes to Court either in execution or in application for amendment to refuse 
to amend the decree if the Court is satisfied that the Court which pagsed the decree 
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had no jurisdiction to pass it and in such cases the decree must be treated as nullity. , 
The learned District Munsiff has dealt with this aspect of the case elaborately and 
I do not think it necessary to reiterate the reasons which he has given for rejecti 
the contentign relying on the following observations in Kumaran Nambiar v. Matayan: 

“To treat want of territorial or pecuniary jurisdiction as amounting to incompetency; seems 
incompa tible with the idea underlying the two statutory provisions mentioned above (sention II 
of the Suits Valuation Act and section RI, Civil Procedure ). These sections ide that even 
had the objection not been waived, that is to say, had been taken in the Court of instance, the 
presence of a further element is essential, siz., that there has been a consequent failure of justice. The 
principle that they a to embody is, that these defects of jurisdiction are not fundamental in charac- 
ter and are no more than * irregulazitics in the exercise of jurisdiction °.” Ea 

In this case I do not see any justification for holding that there has been a ` 
failure of justice by reason of the claim not having been in respect of the entire 
amount due for all the three thavazhis but only in respect of two thavazhis represented 
by the plaintiffs and I do not see much substance in this point and especially when 
the petitioner who raised this point at the time of the trial but did not take it up 
in appeal. 

In the result, I am of opinion that the learned District Munsiff was right in . 
allowing the amendment as prayed for. The petition is dismissed with costs. ’ 


V. P. S. S Petition dismissed. 
“ [FULL BENOH.] 


IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. JUBTIOE SATYANARAYANA Rao, Mr. JUSTIOE PANGHAPA- 
GESA SASTRY AND Mr. Jusma RAGHAVA Rao. 
Mrs. N. Lakshmi ; .. Appellant * 
D. i : 
The Official Assignee of Madras : 4 .. Respondent. 
| Presidency Tocas Ensoloency Act (IIT of 1 Ds section 90. (5) amd rection ee amended in 1927)— 
Patti wada ttn 7, apei tambo: wifo or dclaretion property in her name was benami for insolpmt 
—If barred by her examination under section 90. 4 
Per anchipages ; JJ. (Raghava Ræ, J., dissmting).—The ject 
of ection. S9 of the Presidency Towns dyang AT ana kah becca the ak kaa 


to make a proper order regarding delivery of possession or pa ofthe debt where there is an admis- 
sion. But the matter arising under sub-secti is the dispute relating to the- debt, and under 
sub-section (5) is the dispute relating to title of There is no distinction 


two clauses. HLS. Geena wade seems G6 Tj are Taken baan he 

insolvent’s wife who was alleged to be a benamidar for the insolvent unless she consented 
to the question of her title being deci the Insolvency Court, the Official Amignes would 
have to file a suit against the a e way. 

Popaly v. Official Assignes Madras, 1L.R. (1938) Mad. 72, overruled. | 
3 A peiton nouet section of the Act agitat Tbe niyet ik wio yes cans ee 

tion 96 for deciding the question of title be berred. | 

[Case-law exhaustively discussed.] - 

On appeal from the order of Clark, J., dated 26th day of August, 1947 and 
passed in the exercise of the Insolvency Jurisdiction of the High Court in Apphcation 
No. 329 of 1947 in I.P. No. 26 of 1946. 

M. Natesan for Appellant. 

Deputy Official Assignee (P. Sivaramakrishnayya) for Respondent. 

The Honourable Mr. P. V. Rajamannar, Chief Justice and the Honourable 
Mr. Justice Satyanarayana Rao made the following h 

y ORDER oF REFERENOE TO A FuLL Benom. *? 


We consider it desirable that this appeal should be heard by a Bench of three 
Judges.e The appeal raises more than one question of general importance under 
LT 


-+ O. S. Appeal No. 68 of 1947. ë 1ath October, 1949. 
1. (1998) 1 M.LJ. 193. ` R. 4th February, 1948. 
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, Pi re . Loh os i 
- < the Presidency-Towns Insolvency Act and in regard to one of the points the decision 


* 6f a Division Bench ofthis’ Court in Popaly yee Assignes, Matirgs1,. which ‘has 
been’ ap plied to the’ case by the learned trial Judge, in our. opinion, requires 
~ reconsiderdtion;, > ` > > Sage A ee ee ous 
a ee ea 
`  Salyanarqyana Rao, J.— This appeal was heard by the Officiating Chief Juisticé 
(Rajamannar, O.C.J., as he then was) and myself on the 4th Feb , 1948; and 
as we felt that the decision of a Bench of this Court in Popaly v. Of Assignee; 
:. Madras!, which was followed by the learned trial Judge required reconsideration, 
"then madis as follows :— . K 
> i “Wet consider it desirable that this appeal should be heard by a Bench of three Judges:’ The 
appeal raises more than one question of general importance under the Presidency Thee bec 
Act, and in regard to one of the points the decision of a Division Bench of this Court in Popaly v. 
Official Assignes, Madras", which has been applied to the case by the learned trial Judge, in our opinion 
, requires reconsideration.” : -> 
"The matter has accordingly been placed now before us for disposal. ` 


~ 


‘+ tewe referred the’ matter to be heard by a Bench of three Judges.. The order we 


“a The ap is against the order of Clark, J., passed on a notice of motion taken 
-: ‘out by the Official Assignee of Madras under the section 7 of the Presidency Towns 


r 


h 


te 


Insolvency Act to obtain a declaration that pro No. 10, West End Street 
. Gopalapuram, belongs to the insolvent, and that the ndent (wife of the insol- 
<: vent) is only a benamidar for the insolvent in respect hear Before the learned 
Judge the motion was not tried on the merits, and the hearing was confined to a 
consideration of two preliminary objections raised on behalf of the ndent 
in the motion. _ The. prani objections were overruled by the learn Judge, 
and he directed that the application should be tried on merits. 


The two preliminary objections raised were (1) that the proceedings were 
barred by the proviso to section 7 óf the Presidency Towns Insolvency Act and 
(2) that it is not a fit case for disposal under section 7 of the-Act as it raises compli- 
cated questions of fact regarding property of considerable value. 


< When the matter was heard by the Officiating Chief Justice and myself on 
the 4th February, 1948, on behalf of the Official Assignee, who is the respondent 
in this appeal, a prelimi objection was taken that the appeal itself was incom- 
| petent, as the order of the learned Judge does not amount to a ‘judgment’ within 


>, "e the meaning of clause 15 of the Letters Patent, notwithstanding the provisi 
' * of section 8 of the Presidency Towns Insolvency Act under which a right of appeal 


e 


: Ais conferred from an order made by. the Judge in the exercise of the Insolvency 
jurisdiction, the contention being ‘that it was necessary for an a pellant against 
-an order of a Judge passed in the exercise of the insolvency jurisdiction to sati 
not only the i ents of section 8, sub-clause (2) (b) of the Presidency Towns 
Insolvency Act but that he must also satisfy that the order is such as fulfils the 
/Tequirements -of “a judgment” as peat wars by the Full Bench in Taljaram Row 
ve Alagappa Chettiar®, At the time of he hearing now before ys,Mr. Sivarama- 
krishnayya, the Deputy Official Assignee, . who argued ‘the case on behalf of the 
Official Assignee did not press this point in view of a decision of this Court and two 
decisions of the Bombay High Court. The decision of our Court is V. A. V. S. 

,- Firm v. Muruganathan tiy?, which takes a vièw. against the contention of the 


-fi tesporident. “The decisions of the Bonibay High Court are Mahomed Haji Essack 
| v. Shaik Abdool Rakiman* and Nowroji Ardashir v. Official Assignee; Bombay’. : See also 


the opinion of Mulla's Law of Insolvency-at page 527, paragraph 785. Tis point 
. therefore need not be. pursued further. . ng a as - si 


A O fae 7 A r: — 
' 
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"The appellant hast not canvassed before us ‘the PARATA ‘of the opinion - 
of ‘the learned, trial Judge on the second of the’ ‘preliminary. ` objections. 
If therefore the Court is competent to try this motion under settion 7, of the “Act 
the view of the learned Judge that this is a matter which could, as well be disposed 
of under section 7 and that it is ‘not necessary to refer the parties to a regular suit. 
is correct, and the exercise of the discretion under the section by the learned Judge ‘+ 


is proper. au 


The only question that requires consideration, -therefore, by us-is whether „ 
the j E T RRR ener PRR okra a 
7 of the Act. | 


It will be convenient a this stage to set out she facts of the case. Öne R 
Muthuswami Ayyar was adjudged an insolvent on a creditor’s petition on the 
17th: December, 1946, in Insolvency Petition No. 26 of 1946. On'2oth December, 
1946, the Official Assignee took out an application under section 36 of the Act 
(in this Judgment the Act means the Presidency-Towns Insolvency Act) for an 
examination of the appellant, the insolvent’s wife, as the Official Assignee suspected . 
that the appellant was in possession of property belonging to the insolvent. + ‘The 
property, hotise, No. 10, Wes t End Street, Gopalapuram, according to the alle- * ., 
gations of the Official Assignee, really cee io the insolvent, though € are 
benami in the name of his wife. The app t was examined by the urt, and _.« 
she repudiated the claim of the Official Assignee in her examination. The Official ` 
Assignee moved the Court on the 11th July, 1947 under section 7 of the Act for an <» . 
adjudication of the question whether the property’ belor to the insolvent orto t > 
his wife.’ In the counter-affidavit filed by the appellant she denied the t of the 
insolvent to the property and claimed that the property belonged to . She 
also. raised the preliminary objection that the j iction of the Court to deal 
with the matter under section 7 of the Act was barred by the proviso to_that section 
as she was previously examined under section-g6 of the Act. . On similar facts’ 
this Court considered an objection of this nature ‘in Popaly v. Official Assignee, Madras}, 
= ae ines the proviso was not a bat, as sub-section (5) of section 36 of the Act 

to property admittedly belonging to the insolvent and not to property, 
oe ownership of which was in dispute, and that therefore the matter was one not 
arising under section g6 of the Act so as to attract the bar ander the proviso., ‘The 
correctness of this view is challenged by the appellant. 


For a hetter appreciation of the contentions urged it would be convenient ` ya 
to refer to the relevant provisions of the Act. Section 7 is in the following terms :" ' 

“ Subject to the provisions of this Act, the Court shall have full power to decide all questions 

of priorities, and all other questions whatsoever,, whether of law or fact, which may arise in any case 
of insolvency coming within the the cognizance of the Court, or which the Court may deem it expedient 
or necessary to decide for the purpose of doing complete justice or making a complete distribution 
of property in any such case : 

Provided that, unless all the parties otherwise agree, the power hereby given shall, for the 
of Ay mai fata net Ken ab, be exercised only in the mannen and tothe citent 
provided in that section.” 
The body of the section is modelled on pon 72 of the English Bankru ae Act ; 
of 1869 and the Bankruptcy Act of 188 3. A proviso waa added tp IHE iehi ai 
it originally stood, and the section in the Bankruptcy Act of pena corresponding 
to section 72 of the Act of 1869 is section 102. Under the Bankru Act of 1914 | 
now in force the section is 10 adhd ee a e 
of. the Presidency-Towns Insolvency (Amendment) Act, 1927 (Act of 1927) 
and section 36, sub-clauses’4 and 5 of the Act were also amended by section 4 
of the Amending Act. On a determination of the scope and object of these amend- . 
ments the decision in the case largely rests. The relevant clauses of section 96 are :— 

96 (1). “ The Court may, on the application of the Official Assignee or of any creditor who 
has Bis debi at agy time aner ia order ol Aa aan at ee made Konmin Dekre 16 
in such manner as may be prescribed the ee aa ah ee 

pore hh eat cH Conia | : ee caren 
16 2 
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posession any property belonging to the insolvent, or supposed to be indebted to the insdlvent, 
of ay pingan Whom the Cour tay deem capac of giele braan seeing the nse 
jir bla custody ot power relating to the insolvent, his dealingvor Property. jaa hs 
pe 2} If fy person so summoned, after ha: been tendered a reasonable refuses ome 
Pk the Couette ths ieee appt ok arias any. sach document, tea ho LAWAN 
impediment made known to the Court at the time its sitting and allowed by it, the Court- may, 
by warrant, cause him to be apprehended and brought up for examination. ; 5 
(4) Ifon his examination sch person admits that he is indebted to the insolvent, the Court 
. may, an, the application of the Amignee, order him to pay to the Official Amignee, at, such 
. time and in manner as to the Court seems t, the amount in which he is indebted, or 
. any part’thereof, either in full discharge of the whole amount or not, as the Court thinks fit, with or 
, i ut costa of the-examination. - KH 
` ant, on his examination any such person admits in his possesion 
i e Na T Comins Cate coded sean Omen! i oia K to 
. „deliver, to the Official amignec that property, or any part thereof, at such time, in manner and 
. on such terms as to the Court may seem just.” | j o Tn N 
/ > Sub-sections (4) and (5) of this section were amended by section 4 of the Presidency- 
* “Towns Insolvency (Amendment) Act of 1927 by substituting for the words “< 
6p the examination of any such person the Court is satisfied” the words “‘If ọn 
his examination any such person admits”. The amendment of the two clauses 
was necessitated by the comment of the Civil Justice Committee on the procedure 
followed by this High Court which was condemned by them as “ anomalous and 
. , objecti@nable ’, and they recommended that the practice followed in Madras 
: should be brought on a line with that acne a the other Presidency Towns 
and in England. The procedure of this Court which was objected to by the Civil 
Justice Committee will be referred to presently. | 
The decisions in England under the corresponding provisions of the Bankruptcy 
Acts and the decisions in India mterpreting sections 7 and 36 have now established: 
certain principles. . In order ta appreciate the back ground of the ents it 
will’ be belok to state them succinctly. . In the administration of the bankrupts 
estates and the realisation of the assets of the bankrupt two kinds of claims arise : 
(1) claims arising owt of bankruptcy, and (2) claims not arising out of bankruptcy. 
"Fhere being no common law of bankruptcy, certain rights were created by the 


+ 
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statute in favour of the Official ignee or the trustee in the bankru as‘the 
case may be. The rights so conferred upon the Official Assignee are HE er and 
better than the rights of the t himself. Certain transactions effected 


the insolvent can be avoided by the Official Assignee, though the insolvent hi 
could not get rid of them. Transfers of property the bankrupt falling under 
sections 51, 55 and 56 of the Act are of this nature. ides this, the Official Assig- 
nec is patie to ine posesion of the goods though not belonging to the bankrupt 
but of which the pt is the reputed owner. Vide section 52 (2). Similarly, 
transfers which themselves constitute acts of bankruptcy can be avoided by the 
Official Assignee. In all these matters it will be noticed that the insolvent himself 
could not have impeached those transactions or claim title to the goods ; but the 
Bankruptcy Law both in this country and in Kopland recognises and confers’ a 
superior title on the trustee in the bankruptcy or the Official Assignee, to recover 
possession of the property after -avoiding the transfers.. In such matters, the Official 
Assignee or trustee in bankruptcy, as the case may be, has a higher and better title 
than the ‘bankrupt himself. These are matters therefore which really arise out 
of the bankruptcy and in fact are the creation of the Law of Bankruptcy. These 
rights are: exercised by the Official Assignee for the benefit of the general body of 
creditors, and they are comperdiously described as “ claims arising out ôf bank- 
ruptey®) = O 
‘Apart frorn this, the Official Assignee would be entitled also by virtue of the 
vesting ‘sectidn to recover possession of all the properties of the insolvent, movable 
and” immóváblė, and also to realise the debts due to the estate of the insolvent., 
These rights are exercised by the Official Assignee as representing the insolvent 
and his title to them is derived from the insolvent himself. What the insolvent 
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could have done with a view to recover the property or to realise the debt, the 
Official Assignee standing in his shoes is entitled to do. By virtue of the vesting 
of the property of the insolvent in. him, the insolvent no longer has the right to 
realise the debts or recover possession of the property ; but the Official Assignee 
alone is entitled to them. ese rights are rights not dependent upon the Bank- 
ruptcy Law for their existence but are dependent upon the ordinary rights of the 
insolvent which became vested by reason of the adjudication order in the Official 
Assignee as representing the insolvent. These claims therefore do not arise out 
of the bankruptcy but are outside it. Under the wide powers conferred upon the 
insolvency court under section 7 of the Act it is open ie the Official Assignée to 
have both kinds of claims adjudicated by a motion under section 7. The remedy 
however under section 7 as now established is a discretionary remedy. It is open , 
to the Court in the exercise of its discretion to refer the Official Assignee to a regular ~ 
suit. In England, however, a practice has grown up to invariably refuse to deal 
under the nding provisions of the Bankruptcy Act questions or claims 
which arise outside bankruptcy. The practice has me firmly established 
by judicial decisions. In Ex parte Brown, In re Yates'. dealing with section 72 of the © 
Bankruptcy Act of 1869, James, L.J., observed at page 149 as follows :— l i 
5 i of fraudulent preference and acts of bankruptcy are, the very things which were 


cy 
sory himself would bave taken the ee ee ee tribunala. But, 
where, the operation of the bankrupt law, the trustee claims by a higher better title than 


Before the DENG of sections 7 and 36 ri 4927 the Bombay and the Calcutta 
igh Courts followed the English practice an e decision of Rankin, J., in Fnanen- 
are Bola Debi v. The Official Assignes of Calcutta*, adverts to the practice obtaining 
in England and considers the question fully. In Madras, however, a different 
practice obtained. It is enough to refer to two decisions of this Court in this 
connection. In Abdul Khadar v. Ths Official Assignes of Madras®, the Official Assignee 
took.out a garnishee summons in which he prayed that certain immoveable property 
situate in Ching District outside the limits of the i iginal , Civil 
. Jurisdiction of the High Court and standing in the name of the insolvent’s wife 
might be declared to be property of the insolvent and as such vested in the Official 
Assignee consequent on the order of adjudication.’ . The pol kon was dismissed 
by Bakewell, J., sitti in the Insolvency Court on ground that he had 
no jurisdiction to try the question as, in his opinion, under the Insolven 

questions arising. between, Official Assignee and third parties should be dealt 
with in an ordinary Civil Court having jurisdiction over the matter and not by 
' a motion under section 7. This decision was reversed on appeal by Abdur Rahim, 
O. C. J., and Seshagiri Ayyar, J., who held that the language of section 7 was wide 
enough to confer upon the Court power to decide all questions. It cannot be said 
that the interpretation placed by the learned Judges in that case is wrong. The 
‘age Of the section is general and gives the Court jurisdiction to decide all ques- 

tions of priorities and all other questions whatsoever, whether of law or fact, whi 
the course of insolvency. But in the exercise of discretion under the 





may arise i : : 

section, Courts in England and other Provinces to which the Act applies have 
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refused to deal with questions and claims arising between the. Official Assignee 
on the one hand and a stranger to the insolvency on the other as a matter of practice. 
The learned Judges who decided Abdul Khadar v. Official Assignes of Madras1, referred 
to the English decisions and refused to give effect to the practice recognised in-them. 
The other decision is Kancherla Krishna Rao, In re?. In that case, garnishee summons 
were taken out by the Official Assignee against two limited companies claiming 
five lakhs of rupees as damages for breach of contract. The contract was made in 
Calcutta, and the registered office of one of the companies was at Calcutta while 
that of the other was at Rangoon. None of them had any branch or carried on 
business in, Madras Presidency. The objection taken on behalf of the companies 
was that the High Court in the exercise of its insolvency jurisdiction had no jurisdic- 
‘ tion to entertain the application, as the contract was entered into outside the Madras 
Presidency, and the companies were also resident outside. the’ Presidency. It 
was held that under section 7, the High Court had jurisdiction to adjudicate upon 
' the claims and that clause 12 of the Letters Patent did not govern or control the 
provisions of clause 18 so as to limit the insolvency jurisdiction. of the Court and , 
the decision’ in Abdul Khadar v. Official Assignee of Madras1. From, this brief. state- 
ment of the facts in this-case it will be seen that the jurisdiction under section 7 
of the Act is put to the extraordinary use of assuming power to decide claims against 
strangers who are not only not resident within the original jurjadiction of this Court 
but are even outside the Presidency. These decisions certainly worked a great 
“ hardship; ‘on ns residing outside the ‘jurisdiction and naturally elicited the 
comment of the Civil Justice Committee that the exercise’ of jurisdiction in: such 
matters was “ anomalous and objectionable ?, “and that it: should be put anyend 
to, which resulted in the amendment of sections 7 and 36 of the Act. ae 
- The object therefore of the proviso to section 7 is to’ curtail to some extent 
the very wide jurisdiction , conferred n the Court by the main body of the 
section. , To what extent and subject to t limitations is, this curtailment effected 
is the question for consideration in this appeal. »» >` . bee ae r 
- "Turning now to the language of the proviso, it will be noticed that it definitely 
states that the power conferred by the body of the section is restricted to the manner 
and to the extent provided in section 36 for the purpose of deciding any matter , 
arising under section 36, subject tò the qualification however that if all ‘the parties 
otherwise agree, the jurisdiction may be exercised even in such matters without 
any limitation. ‘The difficulty however is created by the language employed 
in the ‘proviso when it states “for the purpose of deciding any matter arising undsr section 
36”, as the m of this part of the proviso is by no medns clear. At the time the 
proviso’ was introduced in 1927 there was a proposal to draft the proviso on the 
model of the proviso to section 105 (1) of the Bankruptcy Act, 1914; which employed 
the phrase “ claims not arising out of the bankruptcy ” : but for some reason that - 
language was not followed in the proviso to section 7 as it finally emerged. ‘One 
thing is clear under the ‘proviso that unless all the ies ‘otherwise .agree. 
the ‘power under’ section 7 should‘ not be exercised -the . Court for the 
purpose of deciding any matter arising under section 36 except in the manner 
and ‘to the ‘extent provided in section 36. The manner ahd extent provided 
in Section “36 are indicated in sub-clauses (4) “and -'(5) of that section. 
Under ‘sub-séction (4) if a person examined undér section 36 admits that ` 
he- is indebted to the insolvent the~-Court:on a further application by 
the Official Assignee "had the power to direct such person ‘to - pay to the 
Official Astignée~the amount so ‘admitted. This clause is therefore confined: 
to’. money clans in the nature’ of debts owing “to the insolvent “Under 
clause (5)’of that section if the person examined under section 36 admits that he 
is in possession `of any roperty belonging to the'insolvent, the Court on, an appr 
cation by the Offici ignee has also the power to‘ direct such person to deliver 
possession of property so itted. 
1. (1916) LLR. Mad. 810. '* -B.). Siam ve ; 
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The expréssion “ matter arising under section 36” creates difficulty in under- 
standing its precise meaning. Mulla ‘in his lectures at page 46 points out that 
no matter can arise for decision under section 36, unless the person against whom 
the claim’ is made has been examined under that section and denies'the claim of 
the Official Assignee in the course of the examination. It is necessary, apane 
out by the learned author, that the third person should have been examin under 
section 36. If the third ‘person however is not examined under the section, :accord- 
ing to this interpretation, the Court, would have unfettered jurisdiction and power 
to decide all matters outside the bankruptcy. It may be that the Legislature-did 
not intend this result. It could not have contemplated that the exercise of prie 
diction under section 7 in matters relating to the property of the insolvents should 
depend upon the accident whether the person against whom the claim is made 
was of was not examined under section 86. This interpretation. of the: section 
however was accepted by a Full Bench of our Court in Official Assignee, Madras v: 
Narasimha Mudaliar!. Dunkley, J., of the Rangoon High Court is not prepared 
to accept such a narrow interpretation of the proviso, as according to his opmion ` 
there was nothing in the proviso limiting its application in that manner. , Vide 
In ths matter of T. S.N. Chettyar Firm?. Jf the expression had been “any matter 

ing’? or “any matter within section 36 the interpretation of Dunkley, J., 
would be correct ; but the word employed in the proviso is “arising”, and this 
has given room for a further contention on behalf of the respondent that the proviso 
is really intended to prevent a Court from converting a proceeding under section 36 
to a proceeding under séction 7 and to restrict the scope of a proceeding, even 
if so converted, by cutting down the power of the Court and confining it to the 
manner and extent provided in section g6., This, it was urged, is really what 
happened in the Full Bench case in The Official Assignee, Madras v. Narasimha Muda- 
-Kar!, and that therefore we should construe the proviso as having only that effect 
and no more. It, is.difficult to accept such a construction’ of the proviso. The 
object is, as plainly stated in the section, to restrict the power given in the body 
of the section in matters arising under section 36 to.the extent of authorising the 
Court to order delivety of the property or to direct payment of the debt to the 
extent to which it was amA by the person examined under section 36. The 
mere accident that in The Official Assignee. Madras v. Narasimha Mudaliar', there was 
an attempt to convert a proceeding under section 36 to a proceeding under section - 
7 gives no basis for holding that the question was decided in the manner contended’: 
for on behalf of the respondent. The said decision is not an authority in support 
of the narrow construction sought to be placed.on, the decision. In the present 
case as the appellant was examined under sction 36, it is unnecessary to, express 
a final opinion on the question whether the view of Mulla which was accepted in 
Ths Official Assignee, Madras v. Narasimha Mudaliar}, is correct on the interpre- 
tation put on the proviso by Dunkley, J., of the Rangoon High Court should ` 
prevail. | = 
_In ordet to appreciate the meaning of the expression “* matter arising under 
section 36” it is necessary to consider the scope and effect of an examination 
of a person under section 36 of the Act. This was considered by the Courts in 
England under the analogous provision of the Bankruptcy Act and also by the 
High Courts in India before the amendment of the section in 1927. The object 
of the section is to obtain information ing the property of the insolvent and is 
concerned more with matters outside the bankruptcy. ` The Court is em 
under clause (1) of the section to summon any person known or suspected to have 
in his.pogsession any property belonging to the insolvent or supposed to be indebted 
to. the insolvent or any person whom the Court may deem oo pa o. ee in-: 
formation respecting the insolvent, his dealings or property. The ial Assignee, 
who is charged under the Act with the administration of the insolvent’s estate- 
immediately after he takes possession of it is in the dark regarding the available 
a S EE E E 
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assets of the insolvent. He does not know in whose possession they are and whether 
particular persons are or are not indebted to the insolvent and if so, to what extent 
their debts are subsisting and remain unpaid. Before launching a litigation against 
such persons he requires | some sort of information. The Court is therefore empower- 
ed under this section to summon persons who are suspected to be in passession 
of the property of the insolvent or supposed to be indebted to the insolvent. The 

proceeding is in the nature of a secret proceeding and is not a litigous proceeding 
between .two contending parties. The examination of the witness under the 
section is not like the examination under the Evidence Act, and the whole object 
of the examination under the section is to obtain information and discovery. Mr. 
Sivaramakrishna Ayya, the ty Official Assignee, in an able and exhaustive 
argument has placed before us all the authorities throwing light on the construction 
of this section. | A similar power exists under. the Companies Act and in construing, 
section 115 of the English Companies Act of 1862, Jessel, M. R., summarises the 
object of ale section in these words in In re Gold Company}, 


Infact the-whole objec of the section ato amimilate the practice in winding-up to the practice 
in bankruptcy, which was established in order to enable assignees, who are now called trustees, in 


anga ai Ma rakan a teeta te cme a ga sang hak enki jinja dai whoo 
same hundreds of pounds in an eel action, when they might, ee a wimp 
or two, have discovered ata expense that an action could not succeed.’ 


The nature and object of the enquiry are also stated by Stirling, J., in ngi 
v. Halifax Joint Stock Banking Company? as follows : 

“Fhe nature of this 27th section (corresponding to section g6) is explained by Mr Justice Chitty 
in In re Gros Bravery Company", which was a case under section 115 of the Com es Act, 1862. 
That learned Ji in the course of his judgment, says : “The 115th section of the 
Act, 1862, was undoubtedly inserted by the Legislaturé in that Act on the same principle as a similar 
clause in the Bankruptcy Act of 1849,‘and there is in the tcy Act of 1 a ction which is 
substantially to the same effect as that which was in the older Act of 1849, in the Companies . 
Act of 1862. Now, the object of all these sections is to enable the Court to obtain information. I 
do-not say that is the sole ob because other matters are mentioned in the 115th section, but the 
principle object is to obtain ion from any person capable of giving any information concerning 
the trade and affairs of the company. The nature of the proceedings is essentially this: The person 
aand is not examined as a witocm ; and to talk of exemination-in-chief, or 

re-examination in a case of this kind, is to use terms that are really not applicable. What is - 
being dene is : discovery is sought to be obtained which may be useful to the urt in the conduct 


Abdul Khadar Sahib v. Official vee of Madras*, Goolbat Bomanji Petit, Inre: Bank. 
of India, Ltd. v. Perosshah Pstit® and Shadanchandra Bhandari v. Sheunarayan Golabrai®, 
are’ also to the effect that the object of the section is discovery. 


` The Official ‘Assignee, therefore, when he initiates the proceedings for summoning. 
n under section 36 does not know whether the property which he 
to belong’ ‘to an insolvent does, in fact, belong to him or not. He wants to elicit, 
etn Ha: examination of the person suspected to be in possession or supposed 
to be ipdehte to the insolvent, whether there is property belonging to the insolvent 
in the possession of the person or not, and whether the person is indebted or not 
and if indebted, whether the debt is subsisting and: remains undischarged.: If, 
in the course of examination, it emerges that the person is indebted or that he is in: 
possession of property, moveable or immoveable, belonging to the “insolvent, ' be- 
cause he admits, then it is open to the Official Assignee to apply under clause (4) 
of section 36 for payment of the debt or under section 36 (5) for delivery of posses- 
sion of the property. If the person denies: the debt or utes the claim to the: 
roperty, the Court has no power to-decide the question by taking further ¢yidence. 
Before the amendment of clauses (4) and (5) in 1927 the ression used was “If 
on the examination of any such Na ae ” instead of “ Ifon 
his examination any such person admits”. Notwithstanding the use of the word 
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“ satisfied ” before the amendment of clauses (4) and (5) in 1927 it was held-that 
it made very little difference and that though the person examined did not actually. 
admit the claim, if his evidence made it clear that he was liable to the insolvent 
an order for payment or delivery could be made ; but that if he denied his liability 
no order could be made under the two clauses (4) and (5). The Court had no 
jurisdiction to decide under that section dispute questions of title or disputed 
claims for recovery of debts. The question could only be di of either on a 
motion under section 7 of the Act or by a regular suit. See Khadar Sahib v. 
The Official Assignee of Madras!, Fnanendra Bala Debi v. The Official Assignes of Cal- 
adia? and Lucas and another, In re?. a 


The matters arising under section 36, it has been held in Chinnappa Mudali v. 
Official Assignes, Madras‘, are matters appearing in sub-sections (4) and (5) of section 
36 and not other matters. The examination under sub-section (1) of section 36 may 
relate to various other matters other than those falling under sub-sections (4) and (5). 
For example, in Chi Mudali v. Official Assignee, Madras‘, the father of the inso 
vent and one of his brothers were examined under section 36 for ining whether 
the joint family status between the insolvent and other members of the family was or 
was not subsisting and whether a business was joint ‘family business. In view of 
the evidence given by the two persons under section 36, the Official Assignee filed 
an application under section 7 of the Act for obtaining a declaration that a certain 
business was a joint family business and that a deed of partition entered into between 
the insolvent and the other co-parceners of the family was void against him. Qbjec- 
tion was taken to the jurisdiction of the Court to entertain the proceeding on the 

of the proviso to section 7 introduced by the Amending Act of 1927. It 
was held by Beasley, C.J., and Cornish, J., that the examination regarding the status 
of the joint family and the binding nature of the partition deed was not a matter 
under sub-sections (4) and (5) of section 36 and that therefore the bar under the 
proviso did not operate. Dealing with this question the learned Chief Justice 
observes at page 388 : 


‘ “In my view, the amending section merely refers to such proceedings under section 6 as come 
under sub-sections (4) and (5). Sub-section (4) of course deals with simple money z Sub- 
with examination of persons 


carried on by him was a joint family busines. That, in my view, is quite outside the scope of sub- 


matters. t being so, Waller, J., was quite right in holding that application under section 7 
against all the respondents was a proper one.” 
In my opinion if I may say so with respect, this view of sub-sections (4) and (5) of 
section 36 is correct. fale 
Sub-section (4) of section 36 was the subject-matter of interpretation by a F 
Bench of our Court in Official Assignes, Madras v. Narasimha Mudaliar*,after the amend- 
ment of section 7 and section 36 and sub-sections (4) and (5) in 1927. The appeal in. 
that case was against an order of Waller, J., passed in the exercise of the Grane 
Insolvency Jurisdiction of the High Court on an application under section 36 of the 
Act. ‘One Narasimha Mudaliar, it was alleged by the Official Assignee, owed to 
the estate of the insolvent a sum of Rs. 1,445-2-0. A summons was taken out by the 
Official Assignee to obtain payment of that money from the debtor. Before Waller, J., 
the debtor admitted that he owed to the estate only Rs. 173, and denied his liability 
for the balance. Waller, J., directed payment of the admitted amount to the Official 
Assignee but as regards the balance which was disputed he declined to decide the 








question of his liability. The order of Waller, J., was in these terms: a 
; ; 4 
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n’ ‘CI think this is $4 clearly a case under sectio 36 of the Act. The garnishec'is a man‘suppdscd 


„to, owe money to the insolvent’s estate and the Official secks to recover that money from him. 
The garnishee admits'that he owes Rs. 173 and there be an order for t of that amount. 
As regards the balance he doss not agres to a trial of that question here. It must i be tried elsewhére. 


No ordet as to cob.” = \ 

The arder shows that the parties did not agree for trial of the dispute in the insolven; 
jurisdjction which must necessarily refer to a trjal under section 7, as under section, 36° 
of the Act.even by agreement of parties an adjudication of a disputed. claim is’ not 
possible. Two questions were raised before the - Full Bench. One was whether 
the Insolvency Court had juridsdiction to direct à person who is a stranger to thé 
‘insolvency to pay money claimed by the Official pE to be due to the insolvent 
‘but ‘disputed by the stranger. The.second question was, apart from the proviso 
and the restriction imposed by it, whether-under the body of section 7 the Court had 
power to decide a claim not arising out of bankruptcy. On the latter’ question 
following’ the view of Rankin, J., in“ jnansndra Bala. Debi .v. Official Assignees ‘of 
Calcutta! it was held that under the section the court-had jurisdiction to decide the 
claim, though in a proper:case-it has discretion to' refer the:parties to a regular 
suit. On: the first question it was held that ‘as the person was examined: as a 
Witness under section’ 36'of the Act and as he disputed his indebtedness, by reason 
of the proviso fo.section:7 the jurisdiction of the Coprt to decide the question--was 
at an end and’that:the Official Assignee had no option ‘but to proceed by way of 
suit. The-view of Beasley, J:, as hecho was, which Ws babu in by the other 
learned Judges is contained at page 730’ and is as follows : ea ed, 
~ “In view of the fact that Í ‘agree with Rankin, J., that section 7 before its amendment was not 
lihited in its sco 1o antena ie whieh gbe Ocal Amiens: by operation, of the Insolvency 
Law claims a higher title than the insolvent would himself have had, I have to consider whether the 
Seats SET EEA ee eee I have to 
consider 

that the amendment to on 36 was to’prevent anything like a summary trial and orders being 


be dealt with in a sult. But, in my opinion, no money claim in which any difficult questions 
arise should be dealt wi by way OE moton. nor large claims ;-only simple cases capable of 
cary and eperdy proof abotuld be so dealt with. But I am of the opinion, that, when once 
the Asmignee has summoned a witness under section 36 of the Act, if that witness disputes 
his indebtedness, the Official Assignee has ther no option, but to proceed by way.of miik.” un 
It must be observed that in this paragraph the learned Judge considers that thé 
ression “. matter arising under section 36 ” as not applicable only to cases in which 
a débt.is admitted but treats it as taking’in even a disputed debt ; for he says, “ fon 
the purpose of deciding any matter under section 36 ” is referable to examination of 
“ persons suspected of being indebted to. the insolvent”? and that in all such matters, i.e.j in 
matters where the claim under section 36 relates to a person who is a stranger to the 
msolvency and who is suspected of being indebted to the insolvent, the Court.accord-, 
ing to the learned J udge, has no ‘jurisdiction to deal with them tmider section: 7‘unless 
there is an admission -by all parties: . ` He concludes the DAD ENI the observa = 
tion that if the indebtedness is ‘disputed, tthe. only course left open “to the Official 
Assignee is to institute a suit. This decision’ makes it clear that in 4 case where the 
debt is disputed under section 36, the jurisdiction of the Court to deal with the 
matter by way of a motion under section 7 would be barred under the proviso to 
- section a aaar hy S es Deas ed 7 a 
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In the light of the foregoing discussion it remains now to consider whether the 
decision in Popaly v. Official Assignee, Madras, is corréctly decided when it says that 
sub-section (5) of section 36 of the Act relates only to sated admittedly belonging 
to the insolvent and not'to'property the ownership of which is in dispute and that 
therefore a proceeding under section 7 of the Act where a title is disputed under 
section g6 is not barred by the proviso to section 7. In that case, as in the present 
case, the dispute related to property which, it was claimed by the Official Assignee, 
was ian by the insolvent in the name of his wife benami for bhim. The matter 
was brought to the Insolvency Court by. the Official Assignee by a motion under 
section 7. The application was heard by Wadsworth, J., before whom a preliminary 
objection was raised that the Court had no jurisdiction to try the question. Wads- 
worth, J., pronounced the following judgment : 

“The imi objecti i ion as was decid me in Applications 
and go8 of ee (LP Nov abt of 1996). On tha principle of Heni Geiss T trast bold that the eam- 
nation of the second respondent under section 36 of the Presidency Towns Insolvency Act is not a 
bar to proceedings against her under section 7 for a declaration that propertics purchased in her 
name are the properties of the insolvent.” 


The learned Judge did not refer to the Full Bench decision in Official Assignee of Madras 
v. Narasimha Mudaliar®, in his judgment. The earlier decision referred to by him in 
the j ent in Applications 330 and 308 of 1936 however refers to the Full 
Bench decision. That judgment of the learned Judge is as follows: 


“ A preliminary objection is taken on the basis of the observation of the Full Bench in Official 
Assignee of Madras v. Narasimha Mudaliar®, that the present applications do not lie, the respondent 
having been examined under section 36 of the Presidency Towns Insolvency Act and that suits must 
be filed. This objection seems to me to be based on a mi ing of the observations in the 
case referred to. When a garnishee has been examined under section 36 and ‘denies liability, the 
e aat rer h ualer mein 7 05 pay iHe debt Der anise this would! amount to passing an order 
on a disputed claim such as is not contemplated under the amended section 36 and is consequently 
not permissible under the amended section 7. But in the present application the agit 
arc not in substance reliefs which could have been got by an order section 36 (4) or (5), 
they fall under sections 52 and 55 of the Act, with reference to which sections proceedings sre normally 
taken under section cosa amendrhent to section 7 contains nothing to prohibit such proceedings 
merely because the i Assignee has used his general powers under section 36 to examine the 
respondent before starting them. I therefore disallow the preliminary objection.” s 
In an examination under section 36 (1) information regarding transactions even 
falling under sections 55 and 56 can be obtained ; but they are claims outside the 
bankruptcy and no order under section 36 (5) can be passed, even if there is an 
admission that the transaction is within the mischief of those sections, as the jurisdic- 
tion of the Court under it to order delivery is confined only to property which is 
admitted to belong to the insolvent and which is in the ion of the person exa- 
mined under section 36. The decision of Wadsworth, J., in Applications 330 and 308 
of 1936 is correct on the facts of that case and no tion can be taken as it related 
to matters outside the bankruptcy and does not oral, relate to property belonging 
to the insolvent or claimed to belong to him. The transactions under sections 55 
56 of the Act (I think the reference to section 52 in the judgment is a mistake) 
must necessarily be’ avoided by the Official Amignee under section 7 of the Act; 
but it is difficult to follow the learned Judge when he made the order in the later 
judgment that the principle of stare dectsis must be a plied to a claim by the Official 
| ‘Assignee that property purchased in the name of the Insolvent’s wife and claimed 
to belong to the insolvent. It is a matter outside the bankruptcy and therefore falls 
under section 36'(5). If the wife admits in the course of examination that 
though title stands in her name the property belongs to the insolvent, it is open 
to the Gourt to ‘a valid order directing her to deliver possession of the 
property to the Oficial Assignee. It would therefore be a matter falling under 
<. section 36 (5) and-the applicability of the proviso must necessarily be given effect 

to. When the matter came’ up on ap before Beasley, C.J. and “omda the 

learned Chief Justice distinguished the Full Bench case in Official Assignes of Madras 
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v. Narasimha Mudaltar1, to which he was a party and in which he delivered the Tanig 
judgment as a case of simple money claim and that sub-section (5) of section 
applied only to property admittedly belonging to the insolvent at the time of È 
examination and that the object of the sub-section was to enable the Official Assignee 
to discover its whereabouts. In other words, sub-section (5) of S. 36 is confined only 
to cases where there is no dispute as regards title san the only question for 
consideration is whether the person is in possession of the property or not. To a 
similar effect is also the opinion of Cornish, J. In my view, this view of ‘sub- 
section (5) proceeds on an erroneous interpretation of section 36. 


I have attempted in the course of this judgment to discuss the scope of section 
36 in order to establish that a proceeding under section 36 is not a litigation between 
two contending parties and is a proceeding intended to obtain information about the 
property of the insolvent. The Official Assignee is ignorant of the whereabouts of the 
properties of the insolvent and wishes to examine persons suspected of being in 
possession of the properties by examination under the section. The person so examin- 
ed may admit title but deny possession, may admit title as well as possession, or may 
admit possession but not title. In all these cases, except in the case where he admits 
title and possession, the Court would have no jurisdiction to direct delivery of posses- 
sion. The jurisdiction to direct delivery of possession is confined to cases where title 
and possession are admitted. Whatis this admission ? ‘The admission is that he has i oe 
fis possession property belonging to ths insolvent not merely admission of ion, 
title having been already admitted. The learned Judges who decided the case 
Popaly v. Official Assignes of Madras*, do not consider the question when and at he 
the admission could have been made by the person before he was examined 
under section 36. “ Admittedly belonging ” is the expression used by the learned 
judges and it is difficult to see if under section 36 the Official Assignee is ing to 
obtain information regarding the whereabouts of the property of the insolvent, when 
and where the person examined could have admitted the title to property leaving the 
question of possession alone to be considered in the light of the examination under 
section 36. In my opinion, the mistake arises in mixing up the jurisdiction of the 
Court to direct delivery of possession on an application by the Official Assignee with 
“the matter arising’? under sub-section (5) and treating them as co-extensive. 
A “matter arising’ under sub-section (5) in my opinion refers to the dispute 
relating to ownership and possession of property suspected to belong to the insolvent. 
a the n admits that he is in possession of the insolvent’s property, then the 
ar has d jurisdiction to direct delivery of possession. I do not see any force 
in SS distinction that was made between sub-section i and tub aceon 1 2 of 
section 36 by the learned Judges who decided Popaly v. PA Assignes of Made 
Even under sub-section (4) the debt, when there is no written acknowl 
by the person, -may be disputed or the person while admitting it may pl ae 
it is not subsisting or that it is discharged in part or.in full. In all these cases there 
is a disputed liability, and under sub-section (4) it is conceded by the Full Bench in 
Official Assignss of Madras v. Narasimha Mudaltar1, by, Beasley, ., as he then was, 
that a dispute of this nature would be a “ matter arising” within the meaning 
of the proviso, and that all that is necessary to attract the operation of the proviso 
icion that the person was indebted. In my opinion, therefore, the distinc- 
eal as by the learned Judges between sub-sections (4) and (5) is a distinction | 
without difference. If sub-section (4) does not proceed on the assumption of 
an admitted debt it is difficult to see why sub-section (5) should assume to proceed 
on the basis of an admitted title to property. The object of section 36 is to obtain 
information regarding the insolvent’s property, and after information is gbtained 
if there is an admission in the course of that mo nne to make a proper order 
regarding delivery of possession or payment of the debt where there is an admission. | 
But the matter arising under sub-section (4) is the dispute relating to the debt, 
and under sub-section (5) is the dispute relating to title and possession of property. 


1. (1929) 57 M.L.J. 145: LL.R. sa Mad. a. LLR. (1998) Mad. 72. 
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T am unable to sece any distinction between the two-clauses, and if Oficial Assignee 
g Madras v. Narasimha Mudaliar! is correctly decided, the decision in Popaly v. 


ficial Assignee of Madras? is wrong. 
pasa pela ge aba r e Aurea eran gr ro ar eee 


The learned author after referring to a Bala Debi v. The Official Assignes 
of Calcutta? says : 

“ Since the amendment of section 7 the Official ee ould eve ti file a salt Apane ee Wu 
unless she consented to the question of her title being ed by the Insolvency Court. 


At page 47 he summarised his conclusion after discussing the amendment of sec- 
tions 7 and 36 as follows: 


“ The amendment affects only claims not arising out of the insolvency, that is, claims as to which 
the Official Assignee has no title than the insolvent himself would would have had. The effect 


, the 
cols thane tates of Na tr tie | ag aa nga ee aa a ao 
the claim in the Insolvency Court or refer Official Assignee to a regular suit in a civil Court.” 


And again at page 213 he observes : 


“ Sub-section (5) empowers the Court, if the person examined admits that he has in his posession 
Mr ihe perso! eei aed dipara his PALINY, the Couct has oo power D aaie any Order 

ra examined disputes his liability, the Court has no power to make any order under sec- 
tion 3 t the question whether such i i 


posession property bel to the insolvent may be determined by the Court on an a lica- 
tion or a notice of motian er section , if all the parties consent thereto. If the parties do not 
consent the only course left open to the Assignee Se his claim ee 


See also at page 215 where he points out that if there is no agreement the only 
course left open is to enforce the claim in an ordinary way. 


On attention was drawn on behalf of the respondent to the fact that Popaly v. 
Offictal Assi of Madras) was followed in the Rangoon High Court in In the 
matter of T. S. N. Chettiar Firm‘ and Visalaksht Achi v. The Official Assignee”, and by 
the Sind High Court in Official Asstgnee v. Ebrahim Vali and Sons’. 


These decisions do not carry the matter further and do not add to the reasons 
given by this Court in Popaly v. Ths Official Assignes of Madras?. 


I am therefore of opinion that the decision in Popaly v. The Official Assignes 
of Madras*, is wrongly decided and must be overruled. ¢ appeal must therefore 
be allowed with taxed costs here and in the Court below to come out of the estate, 


Panchapagesa Sastry, J—I agree with Satyanarayana Rao, J., in holding that 
the words ‘‘any matter arising under section 36” in the proviso to section 7 of 
the Act would include cases where the person in possession of a property denies 
the insolvent’s ownership of the same. ‘The object of section 36 1s to enable the 
Official Assignee or any creditor who has proved the debt to gather the necessary 
information not only as regards the whereabouts of the properties adipin 
Pr onem io he aga ka ee ee S an a na Ta 
see no reason why the words “any property belo to the insolven 
clause (1) should be confined to what may be described as properties soni 
or undisputedly belonging to him. Such restricted “‘interpretation” is not called 
for either by the language used or by anything in the context. On the other hand 
the wholgsome object underlying the section requires and justifies the wider cons- 
truction which the language permits. 
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"> Section 36, caluse (5) applies to cases where the person examined admits that 
he has in his'possessioh any‘ property belonging to the insolvent. If he denies 
either his possession or the insolvent’s einen: no order can be passed against 
“him under the section ‘or in other words the Court cannot, decide those matters 
incontroversy. 3 i we : f kk 

True there is a distinction between title and possession in the case ‘of property, 
but there is nothing in the language or.context to indicate that section 96, clause (5) 
is applicable only to cases where there is no disputt as to title. It is argued that 
prior to the amendment of section, 36, clause (5) in 1927 the words “property belong- 
ing to the insolvent ” was construed as meaning “ property the title to which as that 
of the insolvent is undisputed ” and the same words are retained in the amended 
section. Reference is made to the decision in Abdul Khadar Sahib v. Official Assignee 
| of Madras. In that cašė (which however ‘was before the amendment of section 36 
and the introduction of the proviso to section .7) the question arose as 
ae aa A which the insolvent had alienated to his wives some four months. prior 
to his adjudication. It was the case of the Official Assignee that this alienation 
was void against him under section 55 of the Presidency Towns Insolvency Act. 
Tt was not his case that it was merely a sham transfer and that the property really 
continued to belong to the insolvent. If the alienation was real operative it is 
good as between the parties though in a proper case it may be void under section 55- 
against the Official Assignee. Im such cases it is really voidable at the instance 
of the latter and even where it is set aside it is only to the extent’ to which the 
éreditors have'to bė paid. If all the creditors are paid in full dnd there is a duties 
the same will have to, be returned to the alienee and not to the insolvent. e 
property in question there was one “ not belonging to the insolvent,” according 
to the Official Assignee also, though it belonged o hon origi but had, been 
improperly conveyed to his wife under circumstances which ds against the Official 
Assignee might make the transaction voidable by the, latter. With reference to 
that state of affairs, the learned Judges held that an order of the Insolvency Court 
purported to be passed on an examination of the alienee alone, in a | 
enquiry under section 36, without a full trial and without opportunity for the: 
alienee to adduce all her oral and documentary evidence cannot be ees 
as a valid order under section 55 and section 36, clause (5). The learn Eka b 
were careful to add that their judgment did not stand in the way, of a regu 
enquiry on a fresh notice of motion for setting aside the transfer under section 55 
of the Act. The, decision held that it could not.be.said that under such circum- 
stanees,that:. | l BE ore i AIA 

“ Tho Court is satisfied on an examination of that she was in posession of 
Gelowigins to the olent aa requited by section 66, cae) ” 
as it stood before the amendment. This decision is; in my .humble ju ent; 
no authority for holding that the expression “ property belonging to the insolvent ” 
means ‘property admittedly belonging to the insolvent-or his title to, which 
is undisputed. Indeed, as I have Shi already, that case dealt with pro not 
belonging to the insolvent according to the case of both parties, but in tion to 
which the transaction of transfer was sought to be set aside as void under section 
55 of the Act: I am therefore of opinion that the reasoning of Beasley, J., in 
Popaly v. Official Assignes of Madras?, ak Pada a misapprehension of what was 
decider in Abdul Khadar Sahib v. Official Assignee. of Madras}. , Beasley, J., also 
relied; on the observations of White, C. J., in that case, ziz.,. ea a 
“that thé main object of section 86 is di and on‘the information gathered ings may 
hs tk rc pce “Fa Sk eyo eri hee pote aay 
Act relating to tary » fraudulent preference and cognate matters.” 
I do not think that the learned udge meant to say that discovery cAnnot be 
seught or used ‘for the, purpose of finding out what the insolvent’s properties, were 
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and where they The reference to “ cognate matters,” is wide enough to 
include proceedings for recovery of property claimed as belonging to the insolvent 
but in the possession of third persons. In any case it was not an exhaustive 
¢numeration nor intended as such.. Indeed in the later case Sornammal v. Official 
Assignes of Madras}, ee Judge observed that “ the discovery section ” 


perty is a different thing from discovery.” The :learned Judge is ap tly 
PP pin on that the term “ discovery ken in the context a to place 
where a nor property is, or, in other words the whereabouts of thesame. 
, The word “di ” does not occur in the body of any of the clauses of section 
36 but is found in the marginal note thereto as ‘discovery of insolvent’s 
property.” The word “ discovery” there is not used as a term of art. It 


thing is. ' It includes finding out for the first time the existence of a thing or object 
till then unknown as also the place where it is.or can be found. of the 
meanings of the word “ discovery” in Oxford Dictionary is “The finding out 
or bringing to light of that which was previously unknown.” Have we not 
read that “ Columbus -discovered America,” “Newton discovered the Laws of 
Gravitation,” ‘Galileo discovered that earth went round the sun ”' and 
“Madam Curie discovered the properties of Radium ??” ; ie 
‘It is also significant that in section 59-A of the Provincial Insolvency “Act 
(V' of 1920) introduced by Act XXXIX of 1926 corresponding to section 36, 
clauses oO (3) of the Presidency Towns peeing? a the marginal note does 
not use the word “discovery” but;reads only as follows: “Power to- require 
information regarding insolvent’s property.” i naa 
; a cree ret a Dek ae nat the Ofcial Assignee can doere 
that a certain property ostensibly ‘standing 'in the name of another is really that 
of the insolvent, and belongs to him: While I agree with’ Cornish, J., in his view 
that the expression “‘any'matter arising under ‘section 36” does not necessarily 
mean “ every matter which has been the subject’ of examination under section 36,” 
I fail to see how it follows that section 36, clause (5) cannot take in a question 
of disputed title to property. ~ i a l ý ane 
~ I therefore differ from’ the view of the Bench in Popaly v. Official Assignes of 
Madras*. WA Wan ee £ , 
"It is néxt argued that in Sornammal v. Official Assignes of Madras1, the Bench 
decided that the jurisdiction given by section 36 of the Act did not include a power 
to determine questions of title as between the Official Assignee and a : 
to the insolvehcy where prima facis'and until the contrary is proved: the title is and 
must be taken to be in the stranger. That decision was however prior to' the 
amendment of section 7 in 1927 introducing the proviso. Moreover all that the 
Court decided there was that in the case of a disputed title to the property. the 
Court cannot really hold'that “on an examination of the witness it is satisfied 
that he is in'possession of property Belonging t the insolvent,” that is, in other 
words, that it'cannot find that there is an ission or what is Practically equivalent 
to it, that the person examined is in on of property belonging to the insolvent 
and hence the Court cannot proper. ara an order, for delivery of property under 
section g6, clause (5). I may add that there is no-real cha of substance ip the 
amendments of section 36 in 1927 as they were meant to y clarify and remove 
a possible confusion that'the sectioy Prats a judicial ing contrary to a 
party’s denial thathe is in possession of the insolvent’s Property and to his assertion 
that he is really in possession of his owh pro only. words.“ If the Gourt 
. is ‘satisfiéd ” really meant “If the Court finds an express admission or what is 
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really tantamount to it, nog: not in express terms.” -In this view neither 
the decision in Sornammal v. Official Assignee of Madras1, nor the decision of the 
Calcutta High Court in Jnansndra Baladebi v. The Official Assignes, Calcutta’, 
(both decided prior to the 1927 amendment) governs the present case. | 

The question still remains whether the proviso to section 7 of the Act precludes 
the insolvency Court from trying the present notice of motion taken out after the 
disposal of. the previous aa ag under section 36 of the Act. A Bench of 
three Judges of this Court held in Official Assignes, Madras v. Narasimha Mudaliar?, 
that on a true interpretation of the proviso, whére there has been a prior examination 
of a witness under section 36 even a su uent and independent application 
taken out under section 7 of the Act is barred in so far as it calls for a decision of 
any matter arising under section 36. This is the unanimous view of the Full’ 
Court. The decision of the Court, as regards the operation of the proviso to section.7 
is on the one hand confined to cases where there has been a prior examination 
under section 36, and on the other hand is extended to cases where resort to the 
exercise of powers under section 7 is sought not in the pending application under 
section 36 bat in a new proceeding started afresh on a separate and later notice, of 
motion and providing for a regular and full enquiry. in the manner of an ordinary 
contested suit. Both the limiting and extending principles are sought to be 
rested on the somewhat obscure language of the proviso. I have my doubts 
about the limiting principle. i ; 

But this case preceded upon the express admission of the advocate for the 
respondent that he did not challenge the correctness of the decision in the earlier 
case. He has however explained it as no more than an admission that the proviso 
governed only cases where in disposing of a pending application under section 36 
of the Act, the Court is requested to exercise its powers under section 7 in a summary 
manner. He argued that the opinion of the Judges that the trial of a fresh applica- 
tion under section 7 on proper pleadings and providing for a regular enquiry was 
also precluded by the proviso was only obiter and required reconsideration. I 
am unable to agree with this contention. The opinion of the Full Court is bindi 
on us. Nor can it be treated as merely obiter as the judges were specifically invi 
to deal with the proper construction of section 7 including the proviso. Even 
apart from these considerations I with that view. The language ‘of the 
proviso would have been different if the object of the Legislature was only to bring 
about the result contended for by the respondent’s advocate. It would have been 
quite easy to enact some such proviso as the following: ‘ Provided ‘that powers 
under this section shall not be exercised in deciding a pending application under 
section 36 ”, or better still section 36 could have been amended by an additional 
sub-clause to the effect that “section 7 of the Act shall not apply in disposing 
of applications under this section.” The Legislature has in my opinion made 
it clear that the Insolvency Court can for the purpose of deciding any matters arising 
under section 36, exercise only as eet as are given under section 36 in the 
> manner and to the extent provided therein and that section 7 shall not apply to 
any other extent in such cases, unless all the parties agree. I am not unaware 
of the absence of a similar restriction on the exercise of powers by Subordinate 
Courts administering the Provincial Insolvency Act. ere is no conceivable 
reason why the discretion of the High Court should have been taken away, while 
the inferior Courts are entrusted with it. But this is not the only anomaly we 
find in the administration of the two systems of insolvency. Whatever be the 
reason, the language is clear enough. ; , 

I have therefore no hesitation in holding that the trial of the present ‘petition 
is barred under the proviso to section 7 and that the decision in Mrs. Evelyn ik A 
case* should be declared to be erroneous. If that decision were correcteit leads 
to a somewhat anomalous result in that a stranger to the insolvency can insist 
ee Re a ana — MC anga Ee Ee ee ee 
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on a regular civil suit for decidirig a comparatively minor dispute as to possession 
only but has no such rights where the question to be decided is the more important 
one relating to title to property. i 

The appeal must therefore be allowed with costs payable from and out.of th 
estate of the insolvent as per the order of Satyanarayana Rao, J. 


Raghaca Rao, J. 1. I have as a result of the carefal consideration that I have 
bestowed on the matter since reservation of judgment arrived at the definite conclu- 
sion that there is no such irreconcilable inconsistency between Official Assignee, 
Madras v. Narasimha Mudaliar! and Popaly v. Official Assignes, Madras), as to require 
a reversal of the latter ruling on account of the former. Although the argument 
for the Official Assignee attempted a comprehensive had a of the entire case- 
law under the relevant sections of the Presidency Towns Ivency Act there was 
no suggestion before us that the Full Bench ruling itself required reconsideration. 
Nor did the learned Counsel for the appellant urge that if the case were held to 
be within the jurisdiction of the Insolvency Court under section 7 as found by 
Clark, J., the learned Judge’s view that there were no circumstances such as would 
render it expedient that the jurisdiction should not be exercised and that the Official 

ignee should be refi to the machinery of a regulag action was erroneous. 
All that we have to consider therefore is whether the Division Bench ruling in Popaly 
v. Official Assignee, Madras*, can stand side by side with the Full Bench ruling. 
I may also state one or two other considerations here which I regard as relevant 
to the determination of the question whether the two decisions can stand together. 
The leading judgment in the one case as well as in the other was delivered by 
Bealsey, J., as he was at the time of the earlier decision who became the Chief 
Justice of this Court by the time of the later decision. Even if the later decision. 
made no reference to the earlier I should be highly loath to impute any self-inconsis-’ 
tency to the learned Judge which is not made out in strictissima facto and should 
in fairness try to make every presumption in favour of'self-consistency which fan 
possibly be made, When in fact the later decision distinguishes the earlier on. 
a line of reasoning adopted by the learned Judge who is common to both the deci- 
sions and concurred in by his coll e not a party to the earlier decision, I should 
be satisfied beyond the strictest ow of a doubt, before I could feel called u 
to pronounce the later decision to be wrong because of the earlier, that the distinc- 
tion between the two is a distinction without a difference, which rests on a mere 
accident of fact and not on an essential of legal principle. I should be satisfied, 
in. other words, that the reasoning on which the earlier decision, the Full Bench 
ruling, rests, necessarily entails a view contrary to. the view taken in the‘later and 
consequently invalidates the later decision and that there is such a radical and’ 
fundamental incompatibility between the two decisions and that if and so long 
as the Full Bench ruling stands the Division Bench ruling must of necessity go.. 
Further the ruling in Popaly v. Official Assignes, Madras*, has stood the field without 
dissent cither in this Court or elsewhere though only for just more than a decade: 
and has in fact evoked the approval of the High Court of Rangoon in two different 
cases,.In re T. S. N. Chettiar Firm3, and Visalakshi Achi v. Official tones‘, the 
former of which is no doubt a decision of a single Judge (Dunkley, J.,) but the 
latter is that of a Divisional Bench consisting of that Judge and Roberts, C.J., both 
of whom delivered separate but concurrent judgments. accepting the reasoning i 
employed in Popaly v. Official Assignes, Madras? © > 

2. Before dealing with the question of conflict which has necessitated the post- 
ing of thig case before this Full Bench in the light of the perspective afforded by 
the considerations just adverted to, I propose to define my conclusions of the 
language of the relevant sections of the relevant statute which are as follows: - 


Presidtncy Towns Insolvency Act : 
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© Section 7. Subject to the provisions of this Act, the Court shall have full power to decide all, 

questions of priorities and all othe- questions whatsoever, whether of law or fact, which may arise 

in arty case of insolvency coming within the cognizance of the Court, or which the Court may deem 

it expedient or necessary to decide for tle purpose of doing complete justice or making a complete 
distribution of property in any such case: | KN 

; Provided that, unless all the pa-ties otherwise agree, the power hereby given shall, for the purpose 

4 ror dei ag any DAUE PPE VEAS meee 30, E EUe only athe made and othe iat 
u 1 provided in that section, ° i Wae 

g6. (1) The Court may, on tke application of the Official Assignee or of any creditor who has 


proved his at any time after an of adjudication has been made, summon’ before it In such 
manner as be prescribed the insolvent or any person known or suspected to have in ‘his 

any ty belonging to the Insolvent, or supposed to be indebted to the insolvent, or any person 
whom the Court may deam capable of giving information ing the insolvent, pa ings or 
property ; urt may ire any such person to uce any documents in or 
Fie lang ta the eson, Bis dealings or property. 


we ; 


before the Gourt at the time appointed, or refuses to uce any such document, having no lawful 
impediment made known to Court at the time of its sitting and allowed by it, the may. 
by warrant, cause him to be apprehended and brought up for examination. , oo DE 
(3) The Court may examine any person s0 t before it concerning the ‘Insolvent, his 
dealings or property, and such person may be represented by a legal practitioner. ' j 1 
“(ay Ifon-his examination any such person admits that he is indebted to the insolvent, the Court 
may, on the application of the Official Assignee, order him to pay to the Official ignee, at such 
time and in such manner as to the Court seems expedient, the amount in which he is indebted, or 
any part thereof, either in full discharge of the whole amount or not, as the Court ‘thinks fit, with 
or without costs of the examination. : 5 a 
; (3y IF on his examination any such perwa admits that he has in bis pomcmion any property 
: belonging to the Insolvent, the Court may, on the application of the Official Assignee, him to 
` deliver to the Official Assignee that property, or any part thereof, at such time, in such manner and. 
on -such terms as to the Court may seem just.” F 
It. must be mentioned here that in the sections as reproduced are embodied two: 
tive enactments simultaneously introduced into the statute in 1927—the 
addition of the proviso to section 7, and the substitution in sub-sections a and (5) 
of section 36 of the words “If on his examination any ‘such n admits ” fòr- 
the words “If on the examination of any such person the urt is: satisfied”. 
More cases than one decided under the statute before. 1927 were referred to, ‘and’ 
in particular the decision in Jnansndra Baladebi v. Official Assignee, Calewtia}, in the: 
course of the argument before us as bearing on the history of the legislation embodied. 
in the proviso to section 7 of the Act and in the amended language of sub-sections (4) 
and (5) of section 36. I need only say with reference to the cases so cited that 
I find myself in respectful concurrence with all that has been said on the question 
“by Courts-Trotter, C.J., and a good part of what has been said by Beasley, J., 
a as he then was in Official Assigzes, Madras v. Narasimha Mudaliar*. Says the learned 
-; Chief Justice at page 720: : | -i 


4 
s 


s “The which was prohibited by the judgment of the Calcutta’ High Court in 

i i v. Offeial gawe, Caleutial, was, that persons alleged to be in “to the 
Li Baap known in our for some reason, I never quite understood as “ i i 
~. should 


` 


; the ; 

Tha i ini t denounced by the + 

as Ag emi ea pina wn nak aly aga Sconce by 

[ sect of the legislative changes, to adopt the language of Beasley , J Was. 
De oint a summary trial and a contested enquiry being had in the guise of an 
examination under section 36 and orders being passed against strangers to the insol- 
vency except upon the R E ER of those persons. So far in my opinion, the 
~ learned Ju is right ; but in discussing the- question the learned Judge further 
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-observes that it is only'when the ishee has been’ previously examined under 
section 36 that any limitation is p upon the jurisdiction -of the Court under 
section 7. It seems to me, however, that such limitation as there is under the 
proviso to section 7 is there, not because of any prior examination of the person 
to whom summons is taken out under section ae but because of considerations 
implicit in the nature of the questions raised-which is of the character falling 
within the purview of section 36 must be di of only in the manner and to 
the extent provided in that section. I shall in the sequel refer to’ this aspect of 
the matter and deal with it more fully. 


3. Now to turn to an enunciation of the points emerging from my reading 
together of the two sections of thé statute, I may-state them as follows : 


(i) Section 7 takes in all questions which may arise in any case of insolvency 
as well as all questions which the Court may deem it expedient or necessary to 
decide for the purpose of doing complete justice or making complete distribution 
of property in any such case. The section is not limited in its scope to matters 
in which the Official Assignee by the operation of the law of insolvency claims a 
title superior or paramount to that of the insolvent, such as questions of fraudulent 
preferences and relation back and so on. It applies as well to cases in which 
the Official Assignee standing in the place of the insolvent himself seeks to recover - 
debts due from third parties to the insolvent or properties standing -in the names 
of others but belonging to the insolvent. x i 

(ti) The proviso to the section poses that but for its enactment an 
matter arising under section 36 would be within the body of the section as mu 
as any other matter arising in any case of insolvency. 

(ii) The matter arising under section 36 which is contemplated by the proviso -: 
to section 7 is a matter arising for decision under section 36. The juxtaposition 
of the words “ for the purpose of deciding ” and of the words “ any matter arising 
under section 36” that the matter arising under section 36 must be 
- matter arising for decision under that section. l 

(io) The matter arising for decision under section 36 means, to my mind, the 
matter arising for an ordsr to be made of the kind contemplated by sub-sections (4) 
and (5) of section 36 which is nonetheless a decision because made on an admission 
of the kind contemplated by these sub-sections, in a “secret” and nota “litigious” 
proceeding. Section 36 which starts in sub-section (1) with an application by 
the Official Assignee or by any creditor who has proved his debt purely for the purpose 
of discovery of the insolvent’s property, according to the of the marginal note, 
proceeds in sub-sections (4) and (5) to empower the Court on an-admission, by 
the party summoned and Seanad. of the kind referred to in those sub-sections, 
to make an order of the kind contemplated by them, on the application of the-Official - 
Assignee for such an order. The application referred to in sub-section (1) and”, 
the application referred to in sub-sections (4) and (5) are distinct and different; 
in their objects and purposes. The one serves an inquisitorial p ; but the” 
other seeks a judicial order, however summary it may seem, on an ission made’ , 
by the son examined on the summons taken out in the manner ibed. '' 
Where there is no such admission and the situation after the examination of such 

n is one of controversy, there can be no question of any further application 
Be ie Official Assignee or of any order of Court thereupon such as is contemplated 
by sub-sections (4) and (5) of section 36. f 

(2) (a) The matter arising for such a decision under section 36 is, firstly, 
the matjer of the undisclosed possession by the insolvent of his own pro 
or by any other person who is known or suspected to have in his possession su 
opar and, secondly, the matter of the actual but undisclosed indebtedness 
to the insolvent of a person supposed to be indebted to him. The only other matter | 
referred to in sub-section (1) is the information which may be elicited from the -. 
person proposed to be examined under the section whom the Court may deem 
capable of giving information respecting the insolvent, his dealings or property. 

18 
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The collection of such information by itself is not in the nature of a decision, although 
it may well serve as a step-in-aid of a decision on questions which may arise in any 
case of insolvency, in the language of the section 7 of the Act. 

(b) The matter arising for decision under section 36 is therefore a question either 
of possession of property belonging to the insolvent or of the existence of a debt 
due to the insolvent, so that when in the former case the title of the insolvent 
to the pro is not admitted there is no order to be made under sub-section (5) 
of the kind which is within its purview or its intendment. In the latter case there 
is in rerum natura no question of title as apart from the question of possession which 
can arise for consideration. ‘‘ Belonging ‘to the insolvent” o ing in sub- 
section (5) of section 36 can, in my opinion, only mean “ balunging ont emon uy 
by party summoned and examined. 

(c) The factum of disputed title to property admittedly in the possession of the 
person examined under section 36 puts the case outside the pale of the section 
and excludes it altogether from the range of any decision or order thereunder. 
Supposing the matter of possession were disputed title being admitted, equall 
would the provision for the kind of order contemplated by sub-sections (4) and (5 
stand excluded from operation. A fortiori so if Both possession and title were diputed. 


(vi) The matter arising for decision under section 36 with reference to which the 
plenary power to decide given by section 7 to the Insolvency Comrt stands limited 
by the “ proviso” to the latter section does not mean that necessarily an application 
should actually be pending under section 36 for the bar of the proviso to operate. 
Even, if, without any application under section 36 being filed at all, a notice of 
motion is taken’ out by Official Assignee under section 7 for the decision of 
a question falling within the purciew of section 36, i.e., a question of delivery of property 
or of payment of debt as referred to in section 36, the bar of the proviso to section 
7 does, in my opinion, still operate in the sense that the Insolvency Court will be 
precluded from exercising the r given by section 7 to decide such a question 
except in the manner and to extent provided in section 36. The filing of the 
petition as under section 7 in such a case does not mean dispensmg with the procedure 
prescribed by section 36 or enlarging the scope of the restricted enquiry under the 
latter section. So also, when an application is actually taken out by the Offcial 
Assignee under section 36 for the determination of a question arising thereunder 
its scope cannot be widened by resort to section 7. That of course is because as 
put for the Official Assignee before us in the language of Mr. Nugent Grant’s argu- 
Ment in the case in Official Assignes, Madras v. Narasimha Mudaliar1, the intention 
of the Legislature was that one must not begin with section 36 and end in section 7. 
That does not however mean that the operation of the proviso can be limited only 
to a case of that kind. The language must be understood according to its ordinary 

. Meaning as of sufficient width to cover also cases in which without any preliminary 
“ application under section 36 a motion is taken out under section 7 for the determina- 
tion of any question which would arise if there was a petition under section 36. 
If the contrary were the intention of the Legislature, the proviso should contain, 
‘in place of the words “ for the purpose of deciding any matter arising under sec- 
tion 36’ words to the effect “ for the purpose of deciding any matter arising on 
an application filed under section 36 ” or “ for the purpose of deciding on a petition 
under section 36 any of the matters referred to therein.” 

(vii) Nor does it appear from the language of the proviso to section 7 that 
there should be a prior examination of the person summoned under section 36 for 
the bar of the proviso to operate, although that is the view of Beasley, J., in 
Official Assignee, Madras v. Narasimha Mudaliar1, expressed at page 730, withe which 
1 shall more fully deal in the sequel. 

(viii) In effect the proviso to section 7, interpreted in the manner in whigh I am 
interpreting it limits the operation of section 7 to the determination of questions 
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other than those falling within the ambit of section 36, unless the parties otherwise 
agree. If the parties otherwise agree, the jurisdiction under section 7 of course 
comes into play, and there will then be a full dressed enquiry under that section 
in a manner more general and to an extent more spacious than provided by section 36 
even in respect of matters arising under section 36. In the absence of agreement 
of parties such matters must be decided only in the manner and to the extent provided 
in section 36. Matters not arising under that section can, on the other d, be 
dealt with under section 7, although in the exercise of its discretion the Insolvency 
Court may relegate their disposal to the ordinary Courts, if it thinks, having regard’ 
to the difficulty of the questions raised or the largeness of the claims involved, 
tbat the machinery of a regular action affords the more expedient remedy. The 
question of the parties agreeing otherwise comes in, as I think for bringing even 
matters arising under section 36 within the fuller ambit of section 7 and not for 
necessarily ing matters arising in insolvency as contemplated by section 7 
‘but not capable of decision under section 36 for want of an ission, away from 
the Insolvency Court under section 7 into the ordinary Civil Court as the only forum 
which ought to try them. 

4. A proviso excepts out of a previous section or out of the earlier part of the 
section which contains it something which but for it would have been within the 
enactment and as such it must be strictly construed. Vids Halsbury’s Laws of 
England on Statutes, Vol. 31, 2nd edn., paragraphs 605 and 607 at pages 484 and 
485. The expression “any matter arising under section 36” in the proviso to 
section 7 of the Presidéncy Towns Insolvency Act must, in my opinion, be interpreted 
in the coniext of the statute in which it occurs in the manner indicated above, 
which involves no strain, either by way of undue stretch or by way of undue con- 
struction, on the meaning of the words whether in 1 or popular parlance. In 
this view of the relevant provisions of the Presidency Towns Insolvency Act which 
I am taking on their language in relation to their setting in the statute, I am of 
opinion that the two decisions of this Court in Official Assignes, Madras v. Narasimha 
Mudaliar! and Popaly v. Official Assignes, Madras? can well stand together. 


5» It was asked for the appellant whether itis not anomalous that the rule of 
exclusion from the jurisdiction of the Insolvency Court which applies to a case of 
disputed deb: as vale in the former case does not, as ruled in the latter case, govern 
the case of possession of property disputed to belong to the insolvent. It indeed 
does seem so. The explanation for the apparent anomaly is however to be found in 
the considerations adverted to in the closely reasoned judgments in Popaly v. 
Offical Assignse, Madras*, which are founded on the principle of an earlier ruling of 
this Court reported in Abdul Khadar Sahib v. Official Assignes, Madras*, and also on the 
circumstance which I consider to be of undeniable force that the amendment of sec- 
tion 36 in 1927 by the Legislature which at the same time enacted the proviso to section _ 
7 does not touch the words “property belonging to the insolvent”? which after the’ -~ 
amendment must have the same meaning as-they had before. A distinction between’: 
the case of a debt due to the insolvent which may be ordered to be paid up on admis-~ 
sion and the case of possession of property belonging to the insolvent which may be. , 
directed to be delivered up, if possession and title'are both admitted and not if’ 
possession only is admitted but title disputed, is net by any means unintelligible so far 
as the applicability of the rule of exclusion from the cognizance of the Ivency. 
Court is concertned, especially if regard is had to the of sub-Section (5)- 
of section 36. I am not prepared to say that the ruling in Popaly v. Official Assignes,' 
Madras*, which relates to sub-section (5) must be overruled as being inconsistent with! 
Official Assignes, Madras v. Narasimha Mudaliar1, which relates to sub-sec (4). I any 
eae ak se pay Srp pae a Ueda ag pad a ae thought 

t law is not always logical as once observed by Lord Halsbury, because I consider 
the distinction above adverted to, to be sufficiently well-founded in the language of 
the statute to render the analogy of a decision under sub-section (4) inapplicable 
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“toja case under sub-seotioni (5) of séction'g6.- This is’ sufficient to dismiss -the 
appeal ryt era eee : : ; 


r, 6. Besides ure for our acceptance the differentiation of the earlier decision by 
the later which I have upheld for the reasons given in the foregoing, Mr. Sivarama~ 
krishnayya also contended that the proviso to section 7 must be understood as inspired , 
by the only object and producing the only result that there should be no resort to 
section 7 permitted to the Official Assignee in the course of a ing under sec- 
tion 36 on a summons taken out thereunder, that, in other words, while “a party 
who ins with section 36 ought not to be allowed to end in section 7” there is 
no. | obstacle in the way of a separate ing under section 7 after the 
disposal of the petition under section 96 as is the case before us. This contention 
may seem to stand hit at by the terms of the Full Bench ruling in Official Assignes, 
Madras v. Narasimha Mudaliar‘, to be found in Beasley J.’s judgment at page 731 of 
the report, that when once the Official Assignee has summoned a witness under 
section 36 of the Act, if that witness disputes his indebtedness the Official Assignee 
has no option but to proceed by way of suit. It is also true that it was intimated 
to us by the Official Assignee more or less at the very commencement of the argu- 
ments in this case in answer to a question put by the Bench that he was not prepared 
-to question the correctness of the Full.Bench ruling in Official Assignes, Madras v. 
Narasimha Mudaliar’, Mr. Sivaramakrishnayya is however entitled, in my opinion, to 
contend, as he does, in view of the restriction of the operation of the ruling in Official 
Assignes, Madras v. Narasimha Mudaliar1, to cases of money claims only by the rulings in 
Chinnappa Mudals v. Official Assignee, Madras*, and Popaly v. Official Assignes, Madras*. 
‘Whether even in the case of a money claim not admitted, the examination of a per- 
gon under section 36 necessarily ousts the jurisdiction of the Insolvency Court isa 
larger question on which I should own to considerable hesitation in subscribing to 
‘the view taken—by the majority only, as I shall show hereafter—in Official Assignes, 
Madras v. Narasimha ‘Mudatior 1, Ifat all, it is that ruling and not Popaly v. Offici 
Assignss, Madras*, as supposed by the Divisional Bench before which this appeal origi- 
nally came on for hearing which with all respect in my opinion, requires reconsidera- 
tion. The present cases not anyhow hit at by the Full Bench ruling understood in the 
narrower sense in which it has been in Chi Mudah v. Official Assignee, Madras? 
and Popaly v. Official Assignes, Madras? and this Bench is, if that view of the Full 
Bench ruling is correct, not called upon to deal with the larger question I have 
referred to. 


‘7. Otherwise, it seems to me that there is still another ground also on which this 
appeal might possibly be dismissed; arising out of my own view of the effect of the 
j ents in Official Assignss, Madras v. Narasimha Mudaliar! which I may next 
state. And that is that that case has not in fact gone so far as to rule by a unanimous 
decision of all the learned Judges.who took part in it that the case of a debt not admit- 
“ted under sub-section (por section 36 must needs go before the ordinary Court and 
canin no event go on before the Insolvency Court. I understand the learned Chief 
Justice in that case to have made it perfectly clear in his ju t that in such a case 
the matter may well go on in the Insolvency Court itself, when raised on a petition 
under section 7 after the disposal of the petition under section 36 subject of course 
to the consideration that it should be lek to the discretion of the Judge sitting in 
insolvency to decide whether it should be déalt with by him or referred to the machi- 
nery of an ordinary Court. Beasley, J., seems, on other hand, to be definite, 
in his opinion that while matters ordinarily arising under section 7 which are not, 
confin to matters in which the Official Assignee claims a title superior 
to that, of the insolvent may in the discretion of the insolvency Judge be sometimes. 
referred to a regular action as where the questions are difficult or claims large, the, 
Official Assignee has no option but to proceed by way of suit where he has summoned 
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a witness under section 36 who.on being examined disputes his indebtedness. The- 
learned Chief Justice while expressing hisown view of the matter in terms which’ 
cannot be mistaken said at the same time that the judgment prepared by his 
learned brother, Beasley, J., with which Odgers, J., entirely should be 
regarded as the judgment of the Court. What exactly isthe effect of this last 
observation of the learned Chief Justice I shall show presently. On the facts of 
the case before them all the learned Judges were agreed that Waller, J., whose 
judgment was under appeal before them had made the right order in directing the 
admitted amount of the debt to be paid up to the Official Assignee -and the 
uestion of the disputed liability for the balance to be tried in an ordinary suit. 
learned Chief Justice so held because it was supposed by him, as would appear | 
from what is said by him at page 722 of the Report that a discretion had been 
exercised by Waller, J., and that could only be on the assumption that the case 
otherwise well fell within section 7—with whose exercise of discretion in holding 
that the case was properly triable by the ordinary courts he declined to interfere as 
the appellate Court ought not to interfere in such a case except “ on grounds which 
are well known and must necessarily be of rare occurrence.” e other two 
Judges, by the judgment of Beasley, J., of them, upheld the order of Waller, J., 
on the ground that the examination which had taken place under section Fa 
left no option to the Official Assignee but to proceed by way of suit under 
iso to section 7, which taken in conjunction with the simultaneous amend- 
ment of sub-sections (4) and (5) of section 36 not only prohibited the procedure 
denounced by Rankin, J., in Jnanendra Baladedi v. Official Assignee, Calcutta’, as 
pointed out by the learned Chief Justice but also involved the ouster of the juris- 
diction conferred on the Insolvency Court by section 7 as held by Beasley, Ah All. 
the learned Judges held that on the application as filed under section 36 when 
on examination of the party to whom summons was taken out under that section 
there was only a partial admission of the debt the summary order under section 36, 
sub-section (4) could only be made to the extent admitted. Both the 
learned Chief Justice and Beasley, J., said in their judgments that this was sufficient 
to dispose of the appeal. This was the concurrent attitude of the three Judges 
in regard to the primary argument of Mr. Nugent Grant for the Official Assignee 
that the intention of the Legislature that a party who begins with section 6 
could not be allowed to end in section 7 had not been effectively carried out by 
the proviso, and that in the very proceeding before the Court under section 36 
his client might be permitted resort to section 7. There was, as I gather, also 
an alternative t addressed.by the learned counsel—and that is the only 
way in which I Bnd myself able to follow the judgments—that Waller, J., ought 
not to have referred the matter to an ordinary suit as though the jurisdiction of 
the Insolvency Court under section 7 stood ousted. This apparently raised the 
wider question argued before the Court on which as I read the judgments of the 
learned Judges although there was unanimity in regard to the answer there was. 
no unanimity in to the application of the answer to the case before them 
on account of the differing views taken by the learned Judges on the question of 
the construction of the proviso to section 7. Mr. R. N. Aiyangar as amicus 
curis sems to have raised that wider question in answer to the alternative con- 
tention of Mr. Grant: That wider question being whether section 7 should not - 
be understood as bringing within the cognizance of the Insolvency Court only 
claims based on a title higher than that of the insolvent and excluding claims based 
on the insolvent’s own title. While answering the question in concurrence with 
Beasley, J., by saying that the section could not be so understood, Coutts 
Trotter, ÈJ., unlike Beasley, J., held, in my opinion, that although a proceeding 
under section 7 may be valid with reference to the disputed part of the claim of the 
Official Assignee, Waller, J., had in referring the matter to the machinery of a 
suit in the ordinary Court exercised a discretion which ought not to be interfered 
with on appeal. Beasley, J., on the other hand held that the matter was not one 
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within section 7 at all, and that the question was not therefore one of discretion. 
There was a bar according to that learned Judge created .by the proviso to. the 
entertainment of the question under section 7-which entailed a compulsory resort 
by the Official Assignee to the ordinary Civil Court’s adjudication. the under- 
standing of the precise scope and ambit of the newly a ila to section. 
there is in my opinion a difference of view between the Chief Justice an 
Beasley, J., thus revealed by a close and careful reading of their judgments which 
may not be apparent at first sight. I should of course be unwilling—and 
there I agree with the learned counsel for the appellant—to what is declared 
as the judgment of the Court as the judgment of two only of the three learned 
Judges who composed the Court and not of the third on any matter dealt with 
by that judgment. I should hesitate to find any difference of opinion between 
the learend Judges on such a matter which is not strictly made out. Even %0, 
I cannot on a careful scrutiny of the j ts in the case escape the conclusion 
that there is difference of opinion on the point under consideration, such as I have 
indicated. It is in view of this difference of opinion that I venture to state that the 
learned Chief Justice by saying that the judgment of Beasley, J., which summed. 
up the results of a long discussion between the three members of a Bench should 
be regarded as the judgment of the Court meant nothing more than that it should be 
zo regarded with reference to the points on which they all ai reason of such 
unanimity and-with reference to the points on which they differed on account of 
the rule of majority. Except on this hypothesis it is impossible to understand the 
learned Chief Justice’s judgment to the extent to which it discloses—as in my opmion 
it does doubtless disclose, though not expressty—dissent from one of the judg- 
. Ment of Beasley, J. This conflict of opmion between the Judges it t 
not be necessary for this Bench to resolve if the view should be accepted that the 
present case is not in any way hit at even by the view of Beasley, J., which has been 
restricted in later decisions only to cases of disputed money claims and cannot there- 
fore be treated as covering a case like the present which is one of disputed title to 
“ property alleged to belong to the insolvent. Otherwise, I would say that in this 
conflict I do not feel myself precluded, sitting as a member of this Full Bench, from 
preferring the view of Coutts-Trotter, C. J., and dismissing the appeal on that ground 
aswell. I may notice here in passing what I consider, if my view as to the existence 
of this conflict is correct, to the misleading anomaly about the head note to 
Official Assignee, Madras v. Narasimha Mudaliar}, relied upon for the appellant which 
without bringing the conflict statedly and pointedly puts in juxtaposition the latter 
part of the paragraph embodying the limitation on the Insolvency Court’s 
Jurisdiction arising from the proviso to section 7 as ruled by Beasley J.’s judgment and 
the second paragraph embodying the rule of discretion enunciated by Coutte-Trotter, 
C. J., in his judgment as in no way affected by the proviso, as though the two portions. 
of the head note could well stand together as mutually harmonious parts of a unani- 
mous decision which, in my opinion, the ruling in Official Assignes, Madras v. Nara- 
Simha Mudaliar}, is not, except in so far as the law embodied in the earlier part of the 
first paragra his concerned. I must make it clear, however, that I mean no reflec- 
tion on the headnoter who certainly did his best in a situation in no small degree 
confused and conflicting. : : ie 
8. Nor does it seem to me that Beasley, J., is right in the observations that he has 
made at page 730 of ae Assigns, Madras v. Narasimha Mudaliar}, that it is only 
when the “garnishee” been previously examined that any limitation is placed 
upon the jurisdiction of the Court. That to my mind is a rather narrow i 
of the proviso for which there is no warrant in its . The operation of 
the proviso ought, in my opinion, to be neither uly enlarged nor unduly 
restricted but must be ascertained and defined with reference to the language 
used in it, understood in the normal sense. Referring to the limiting spect this 





z. (1929) 57 MLL.J. 145: ILR. 52 Mad. 717 (F.B.). 


IJ LAKSHMI 7. THE OFFICIAL AWIGNEE OF MADRAS (F.B.). 147 


is what Dunkley, J., who decided the Rangoon case reported in In re T. S. N. 


provisions of the proviso have been considered by the Madras in Mudah 

v. 0 , Madras and very recently in Popaly v. Official Assignee, Madras‘ and original 

cecalon in Oficial ignes, Madras v. Narasimha iar? a to have been considerably 
the grea 


Examination or no examination, the real and only question, in my opinion, is 
whether the matter raised is such as to attract the limited jurisdiction 
by section 36 or the larger jurisdiction normally available under section 7 subject 
of course in the latter case to the exercise of the discretion which it is always open 
to the Insolvency Court to exercise by way of referring the Official Assignee to a 
regular action in cases raising complicated questions or involving large stakes. 
Referring to the enlarging aspect the same learned Judge in the same ruling says 3 
“ But I agree with the decision in Chisnappe Mudali v. Official Assignee, Madras, that the applica- 
tion ofthe proviso ia rexzicted to the two mates arining ner subarea (4) (5) of ecan A 


its whereabouts ; it relates to ion only and not to title. Where the own of or title to 
property is in dispute this ion has no application, and consequently the jurisdiction of 
the Insolvency Court under section 7 is not in such cases by the proviso to the section.” 


The statement of law contained in the two passages just quoted from the Rangoon - 
case I have no hesitation in subscribing to as correct except that the sentence in the 
passage quoted later which is in these words 

“Unless all ies agree, if such indebtedness or such possession is denied by the thi party 
dp sarah lan otie males CA Ey the matter is, m my opinion, ek Apah na 
seems to me to be wrong for the reasons thatI have given in paragraph 3 (viii) supra. 
It is in this connection that as will be seen from what I have said in paragraph 7 

a that the relevancy of the view of Coutts-Trotter, C. J., as I understand it 
which I should be prepared to accept, in preference to that of the other two judges 
, in Official Assignes, Matas v. Narasimha Mudaliar* comes in. 

g. The statement of law to be found in the Rangoon case which I have referred 
to is also the statement of law by Cornish, J., in Chinnappa Mudali v. Official Assignee, 
Madras’, which I accept with the same reservation as I have adverted to in connection 
with my discussion of the statement of the law in the Rangoon case. Cornish, J., at 
page 390 says with reference to the limiting aspect : 


“ The appellant’s argument seems to go to this length that whenever the Official ignee has 
held an examination under section 36 he can have no recourse to the provisions of section 7 must- 
have the matter which is to be determined decided in a suit. That ing result which. could never 


have been contemplated by the Legislature can, I think, be avoided by giving what seems to me tho 
natural construction to section 7. The section as amended provides the Insolvency Court can 
genee panak abasa nah nang in ad e oF Een proidai tiai onica ak ibe piua Unyi 
agres; the power abali be cterciied in the manner an i 
purpose of deciding any matter arising under section 36.” 
‘So far my own view agrees entirely with the learned Judge’s. The learned Judge 
proceeds to observe next in the same passage as follows : - 

“What are the matters arising for decision under section g6? They are contained in sub- 
sections (4) and (5), namely, whether a person supposed to be indebted to the insolvent is so indebted, 
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t 

and whether a person suspected of having in his possessi s belonging to the insolvent has 
in fact any such property in his pomemian. If the person sup x 
the insolvent’s property in his possession dees net admit ihe fact, then kalis ail the partier otherwise agres, ihs Insol- 
Dency Court cannot determine ihs matter under section 7. ut, questions whether the insolvent 1s a member 
of a joint family or whether the burnt carried on by the insolvent is a busincss of the joint family 
are not, in my opinion, matters falli within sub-section (4) or (5) of section 36, and they can be 
decided by the ency Court in exercise of its powers section 7.” 
I have no quarrel with this passage cither except in regard to the sentence underlined 
which corresponds to the sentence of the passage in the Rangoon decision which I 
have already adverted to and criticised in the light of my own concurrence with 
Coutts-Trotter C. J.’s view in Offici Assignes, Madras v. Narasimha Mudaliar}, as I 
apprehend it as well as in light of the reaspns which I have given in 
paragraph g (viii) supra. 

10. The word “fact?” occurring in the italicised sentence of the cited from 
tla Judgment in Chinnappa Mudali v. Official Assignee, Madras*, means as the 
learned Chief Justice of the Rangoon High Court in Visalakshi Achi v. Official Assignees? 
points out, “ the fact of possession ”. Referring to the case before him the learned 
Chief Justice proceeds next to observe : 

“ But the question raised here does not relate to possession. It does not ask where the admitted 
property of the insolvent may be. It asks whether property admittedly in his wife’s hands belongs 
to him or not; and it is therefore a question of title. Section g6 (5) affords a summary means of 
enabling the Official Assignee to obtain an order of the Court, when the admitted property of the 


insolvent has been traced to the posession of third party, for its deli to him. It has no reference 
to cases in which there is a dispute as to whether certain property belongs to the insolvent or not. 
Such a question of title is not within the of section 36 at all. This was pointed out in In re 


T. S. N. Chettiar Firm‘, and indeed had been made clear in Pi v. Official Assignes, Madras". 
The power given to the Court under section 7 was not therefore aff by the proviso in this case, 
and the learned Judge was entitled to exercise jurisdiction in the way he did. As was pointed out 
by Rankin, J., in Jamda Baledebi v. The Ofici Asri, Caleuita®, the rule that the Official A ce 
should have recourse to the jurisdiction in Ivency only when he has a higher title than that of 


in circumstances ; but care must be taken to see that the rights of third ies are not pr-ju- 
diced by the omimion i i ent 


of the proviso to section 7. Since its enactment, a Full Bench of the Madras High Court in Official 
a oS Madras v. Norasemha Mudaliar1 has re-stated the first proposition enunciated by Rankin, 
J., does not appear to have uttered the caution which followed it. The circumstances of the 
present case are such as bring it well within the limits, of the Calcutta decision which appears to me, 
with great respect, to lay.down a salutary rule of practice which ahould guide the Court iņ the exer- 
cise of its discretion whether to assume jurisdiction or not.” 
To this statement of the law by the learned Chief Justice of Rangoon, I would 
unhesitatingly subscribe. For, this mode of putting the matter does not suffer from the 
infirmity that underlies the reasoning of Beasley, J., in Official Assignse, Madras v. 
Narasimha Mudaliar1, the reasoning of Cornish, J., in Chi Mudaliar v. Official 
Assignes, Madras*, and the reasoning of Dunkley, J.,in In re T. S. N. Chstiiar Firm 
so far asthe construction of the words “ unlessall the parties otherwise agree ” is 
concerned. The view taken by these learned Judges scems to involve that unless 
all the parties otherwise agree, the Insolvency Court cannot determine under 
section 7 the matter already disputed in the proceeding under section 96 which, in 
my opinion, is not the proper view to take, for the reasons that I have already 
pra in ph 3 (viii) ae and consistently with my reading of Coutts- 
rotter C. J.’s judgment in Official Assignee, Madras v. Narasimha Mudaliar', as 
expounded by me in paragraph 7 supra. 

11. I do not consider it necessary to enlarge this judgment by any discussion of 
the proviso to the section of the English statute corresponding to the proviso to 
section 7 of the Presidency Towns Insolvency Act, because what after all? 
essentially matters is the constfuction of our own statute on the language that it 
contains. 


s 


s 


1. (1929) 57 M.L.J. 145: I.L.R. 52 Mad. Rang. 250 at p. 256. 
717 (F.B.). 4. (1939) Race. L.R. 731: ALR. 1940 
a. (1981) 62 M.L.J. 103: TLR. 55 Mad. Rang. 89- 

i -L.R. ee) Mad. 72. 


5. 
3. (1941) Rang. L.R. 268: AIR. 1941 (1925) 54 CaL asi. 
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12. Since preparing the foregoing as my judgment in the case I have had the 
opportunity to look into the judgments of my learned brethren, Satyanarayana Rao 
and Pancha Sastri, JJ.. -I regret that I have been unable to find any sufficient 
ground for ere of opinion on my part. 


13. I too during the course of the arguments-felt impressed to some extent with 
the consideration -adverted to by Satyanarayana Rao, J., that-if sub-section (4) of 
section 36 of the Presidency Towns Insolvency Act does not proceed on the assump- 
tion of an admitted debt it is difficult to see why sub-section ©) should be assumed 
to proceed onthe basis of an admitted title to property. have however felt 
satisfied on further consideration about the soundness of the distinction made 
by Beasley, J., himself between the earlier decision and the later to both of 
which he was a party, a distinction in which Cornish, J., in the later decision 
concurred. I have felt so satisfied for the reasons given by me in paragraph 5, supra, 
which have been accepted by the Rangoon High Court in the two decisions 
to by me not as a matter of course but as the result of an independent consideration of 
their own. It may be that as my learned brother points out the jurisdiction under 
section 36 to direct delivery of possession on an application by the Official Assignee 
under sub-section (5), should not be mixed up with the matter arising under sub- 
section (5) ; but if the matter arising under sub-section (5) means, as I think, matter 
arising for decision in the sense of an order to be made under that sub-section, 
the jurisdiction necessarily becomes confined to such matter and cannot be extended 
in a manner not warranted by the language of the proviso. The scope and object 
of the application under sub-section (1) and of the application under sub-sections 
(4) and (5) are distinct and different as pointed out by me in paragraph 3 (iv) 
supra. The words in sub-section (5) of section 36 relating to an admission by the 
person examined under that section that he has in his possession property belonging 
to the insolvent cannot, in my judgment, be read as equivalent to words relating 
to an admission by such a person that he has in his possession property Suspected 
to belong to the insolvent. The two sets of words are used in the two different portions 
of the section and cannot be confused with each other and read as equivalent to 
each other. If the person examined under the section docs not admit the title 
there is no room for an order of the kind contemplated by sub-section (5), and the 
matter arising is not a matter arising for decision under section 36. Not bei 
such a matter it is not within the proviso and is consequently within the body 
section 7. Nor am I much impressed with the view of Mulla relied upon by 
my learned brother, as that is a view taken on the basis of the only decision then 
in existence, Ths Official Assignss, Madras v. Narasimha Mudaliar', according to 
his understanding of it which I do not consider to be correct and as since that 
decision others have come into the field in the light of which the soundness of the 
view of Beasley, J., in that decision has to be ascertained and estimated. 


14. With reference to the judgment ,ofmy learned brother, Panchapagesa 
Sastri, J., I have no quarrel at all with the ing of the word “discovery” 
which he refers to and elaborates in great detail as indicating the object and pur- 
pose of the proceeding under section 36, which is undoubtedly wider than that 
of the corresponding section of the Provincial Insolvency Act or for the matter 
of that, as I may , of the similar provision of the Indian Companies Act in so 
far as the Presidency Towns Insolvency Act unlike the other two enactments 
provides for a summary decision or order on an admission under sub-sections (4) 
and (5) of section 36, on a further application by the Official Assignee. It is for 
that reason that if the words of the proviso, namely, “any matter arising under 
section 36” are to be taken as meaning any matter arising for decision under 
section 36, sub-sections (4) and (5), a matter of disputed title or possession or both 
would be putside the purview of section 36 and within the range of section 7 
“subject of course to the discretion of the Insolvency Court to refer such a matter 
to the machinery of an ordinary suit. I may also say that while I have no doubt 


1. (1929) 57 M.L.J. 145 : I.L.R. sa Mad. 717 (F.B.). 
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but that the ruling in Sornammal v. Official Assignee, Madras!, cited by the Di ty 
Official Assignee little or no light upon- the point in controversy as held 
by my learned brother, I very distinctly am of the opinion that it would be to 
miss very much, if not altogether the force of the.decision in Abdul Khadar Sahib 
v. Official ah Madras*, which is obviously in favour of the view of the Bench 
which decid Popaly v. Official Assignee, Madras*, if one were to seek to distinguish 
.the former case from the latter on the mere facts in order to escape the obvious 
relevancy of that ruling to the decision of the point now in controversy before us. 
It is somewhat difficult to see how if property is to be regarded as not belonging 
to the insolvent when such is the case of the Official Assignee as well as of the person 
examined under section 36—which was the position of fact in Abdul Khadar Sahib 
v. Official Assignee, Madras*, as pointed out by my learned brother—it follows that 
property cannot reasonably be regarded as not belonging to the insolvent where 
there is a dispute raised by the person examined under section 96 as to 
title of the insolvent. In any case are we to equate the wo b ing to 
ths insolvent in sub-section (5) with the words suspected to belong to the i 
in sub-section (1)? I quite agree that there is a wholesome object underlying 
section 36 but I fail to see how that will in any way be hampered or frustrated 
if the words “ any matter arising under section 36” are interpreted in the wa 
suggested by me or if instead of a suit a proceeding under section 7 is recognised 
as proper subject to the discretion of the Insolvency Court in any given case.to 
refer the Official Assignee to a suit. In any case it is not easy, in my opinion,:to 
‘accept an interpretation of the proviso which destroys the distinction between 
the words suspected to belong to the insoloent and belonging to the insolvent which 
‘occur in the two different portions of section 36 and enlarges the meaning of the 
words “any matter arising under section 36” in a manner not warranted by the 
context in which they occur in the proviso taken along with the obvious limits 
within which discovery is permitted under section 36. Considerations of policy 
and object underlying the statute ought not, in my opinion, to be pressed so far 
as to justify a rewriting of the words belonging to the insolvent occurring ‘in 
sub-section (1) especially if the distinction to be found in the statute itself between 
the application under sub-section (1) and the application under sub-section (5) - 
of section 36.in point of the purpose and the result of the applications is to be - 
ciently borne in mind. . < 

15. I quite agree that. there is to some extent the anomaly referred to by my 
learned brother in the last paragraph of his judgment which results from the res- 
‘tricted interpretation put upon the language of the proviso by Popaly w. Official 
‘Assignes, Madras*, in that a stranger to the insolvency can insist on a regular civil 
suit for deciding a comparatively minor dispute as to possession only but has no 
such right when the question to be decided is the more important one relating 
to.title to property. At the same time one cannot overlook the possibility that 
a'case of disputed possession sometimes involves a lengthier enquiry than a case 
of disputed title. It is also not impossible that a trial by suit is in a given case after 
all not better than a trial in a ing under section 7. In any case the anomaly 
such as it exists does not t, I need hardly add, if one is to accept the interpre- 
tation of Coutts-Trotter, C.J., in Official Assignes, Madras v. Narasimha Mudaliar*, 
as I understand his judgment, which I respectfully do in preference to what I consi- 
der to be the different view of Beasley, J., with whom Odgers, J., concurred. I am 
of course perfectly in agreement with my learned brother in thinking that there 
is difficulty in appreciating why the Legislature should be assumed to have taken 
away from the insolvency side of the High Court a discretion either to tryen exercise 
of the insolvency jurisdiction itself a matter like the one arising in the present case 
or to refer it to trialin the ordinary Gourt which is available to an Insolvency Court 
under the Provincial Insolvency Act. This of course, as my learned Brother has 


1. roa) 27 M.L.J. 66. . soe, Vie 4. (1929) 57 M.L.J. 145: ILL.R. sa Mad. 
2. 19% 25 M.L. Hae .. 717 (FB). 
3. X, (1938) Oi i P : 
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observed, is 2 consideration which is to be borne in mind if and when a reconsi- 
deration of Official Assignees, Madras v. Narasimha Mudaliar? is called for. 


With these observations which I have chosen to make out of deference for my 
learned brethren I would adhere to the opinion expressed in the judgment originally 
prepared and consequently dismiss the appeal with’ costs: 

Order of Court : 


In accordance with the opinion of the majority, the appeal is allowed with 
taxed costs throughout. Costs to come out of the estate. 


K. S. m < í Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_ Present :—Ma. Jusna Sussa Rao AND Mr. Justice SOMASUNDARAM. 
K. Muhammad Ghouse Sahib . .. Appellant* 


D. 

Jamila Bi and others .. Respondents. 
istrati XVI , Sections mA and Partition fected 
aa era I of 1908) ss 17 ies sh ition ef befors pancha- 
relying on that document to : of final decres—Admissibility of documsnt in evidence—Application for record- 
ing compromiss—lIf can be ada MC nani gih kaetang naga dae ebang akang wa dia 
tration Act—Court holding the decuament and commissioner to divids the propertiss—Order 
i ivil Procedure Coda (V of 1908), Order 29, rule 9 and Order 43, rele 1 (m)- Scope Connter- 

setting wp compromise— When can be treated as petition rule i; 
4 «Ine suit for. ition and possesion of her share filed by the widow of a Mahomedan against the 
bihet hema a prekininarp ` 


À : 
udge held that fk was ant admissible in evidence and therefore the adjustment pleaded could not 
considered. He appointed a commissioner to divide the propertics. In an appeal gainst that 


Hdd: (i) Th A og ta to fo grea RE niaga ka spar E aka mn Ka ia aga 
i can be on the basis that the order of the lower Court was one refusing 

to record a com i Though there was no separate petition under Order 23, rule 9 of the 

Civil Procedure in the circumstances of the case the relief claimed by the plaintiffand the 

second defendant in their counter-afidavits may reasonably be treated as one made under Order 2 

rule g and the order of the Subordinate Judge must be deemed to be one passed under Order 43, 

1 (m) of the Civil Procedure Code. If go, an appeal will certainly lie against the said order. 


get ee document in question created an interest in immoveable property, the mere fact 
a provision was inserted enabling the to get a ition deed written up on 
stamp paper and get the same registered Raines away the Tamat from the mischief of 
sections 17 and 49 of the Registration Act. h 
Veeraraghava Reo v. Gepalarao, (1941) 2 MLLJ. 707 and Ramana v. Achamma, (1944) 2 MI.J. 
164 (F.B.), relied an. 
Rajangam Iyer v. Rajangam Aiyar, (1922) 44 M.L.J. 745 : L.R. 50 LA. 194: LL.R. 46 Mad. 373 
(PC), distinguished. - 
' The document in question (partition koor-chit) should have been registered under section 17 of the 
tion Act and not having been registered it cannot affect immoveable property : nor can it 
. be used in evidence. 
(iii) Where the parties who effected a partition by executing an unregistered partition deed 
do not file a compromise petition or do not agree in to the factum or the terms of the com 
mise the Qourt cannot pass a compromise ecree unless the factum of compromise the 


Makd? Azizullakhan v. Mohd. Noorulla Khan, I.L.R. (1939) Nag. 607 (F.B.), relied on. 





1. (1929) 57 ML.J. 145: LL-R.sa Mad. 717 (F.B.). 
* Appeal No. 653 of 1947 and GMP. No. 2532 of 1948. 16th November, 1949. 
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“the counter-affidavit 


. It is re ted to us that 
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t 
-. (iv) Unless the docym t in question, comes under one or other of the categories of, case 
TEA in the proviso o tection 49 df the Registration Act, thé main section must apply. An 
application for recording a compromise cannot conceivably be treated as a“ suit for specific perfor- 
under Chapter II of the Specific Relief Act and therefore the document cannot be used as 
évidence of the céntract. ' f 
Srimathi Sabitri Thakurain v. Mr. F. A. Sari, (1932) I.L.R. 12 Pat. 359, explained. 
(v) Where a seeks to rely upon the tion deed to prove that the parties agreed to 
divide the peers Been themselves, ea oa independent transaction collateral to the main 


purpose of the document viz., dividing the property and it cannot be said that the document will be 
admissible for a collateral Purpose. S 


ye 
> 


; Bai Gulabhaiv. Shri ari, (1907) 9 Bom. L.R. 393 ; Varatha Pillai v. osvarathnamma!, 5 
‘98 M.L J. 313: N jek bah 244 and Ramey v. Adha (1944) 2 MIT 6 (F.B.), met (1979), 

Appeal against the order of the Court of the Subordinate ae of Vellore 
dated th October, 1947, and made in I. A. No. 391 of 1946 in O. j 0. 41 of 1943. 


The Advocate-General (X. Rajah Aiyar) and V. Seshadri for Appellant. 


V. T. Rangaswami Atyangar, K. Kalyanasundaram, V. Ramaswami Aiyar, S. Arizuddi 
and K. Vaithiswaran for Respondents. ial ag a h 


The Judgment of the Court was delivered by 


|. Subba Rao, F-—This is an appeal against the order of the Court of the Subord- 


nate of Vellore in I. A. No. 391 of 1946. The appeal was filed on the assump- ` 
“tion eee said order was a final decree in O. S. No. 41 of 1943: 


One Kaka Abdul Aziz Sabib died on or about the 21st February, 1943. The 

plaintiff is his widow. The first defendant is his uterine sister. ts 2 
‘to 8 are his father’s children by the second wife. The ninth defendant is his sister's 
son, i.¢., the son of the first defendant. The suit was filed for partition and for posses- 
sion of the plaintiff’s one-fcurth share in the properties left by her husband and 
also for rendition of accounts in regard to the business carried on by the deceased. 
On 25th September, 1944, a preliminary decree for partition was passed in the 
suit. : On 22nd April,, 1946, the first defendant filed I. A. No. 391 of 1446 for the 
ing of the final decree. That application was opposed by the plaintiff and 
the Bice defendants mainly on the und that subsequent to the preliminary 
decree the parties to the suit divided all the properties in the presence of. panchayatdars 
and took possession of the properties that fell to their shares. Though no separate 
petitions were filed, in the counter-affidavit filed by the plaintiff it was prayed that 
a receiver might be een ee by establishing the aforesaid arrangement, and in 
ed by the second defendant the Court was requested to 
suitable orders in the light of the allegations made in the counter. The learned 
E iborlinats Judge held that the award ash to be Fled 3n Coan not having been 
registered was not admissible in evidence and therefore the adjustment pleaded 
could not be considered. He appointed a commissioner to divide the properties, 
yently no final decree has yet been passed in the 

suit. first defendant has rred the above appeal. 
The learned counsel for the respondents raised a preliminary objection to the 
maintainability of the appeal. He contended that the learned Subordinate Judge 


“had not yet passed a final decree and that no appeal lay againt an order appointing 


a commissioner to divide the PEN, So stated, his position is unassailable, 
But in our view the appeal can be sustained on the basis that the order of the lower 
-Gourt was one refusing to record a compromise. Though there was no separate 
«petition under Order 23, rule 3 of the Code of Civil Procedure, ip the cir- 
cumstances of the case the relief claimed by the plaintiff and the second defendant 
in their counters may reasonably be treated as one made under Order 23, 
tule 3 of the Code of Civil Procedure. After stating in the counters that subse- 
quent to the preliminary decree the subject-matter of the suit was compromised 
in the presence of mediatars and that the particulars of the division of the proper- 
ties were recorded in a document, it was prayed that in the interests of justice 
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suitable orders should be passed by the Court. The learned Judge also treated 
their counters as asking for such a relief. He refused to give any relief to the counter- 
petitioners as in his view the document embodying the arrangement was inadmissible 
in evidence and therefore the adj ent pleaded could not be considered. We 
hold that the order of the Subordinate Judge must be deemed to be one passed 
under Order 43, rule 1 (m) of the Code of Civil Procedure. If so ah appeal 
would certainly lie to this Court against the said order. 


The learned Advocate-General contended that the Court below had erred 
in area Nasa the document embodying the arrangement between the parties 
was not admissible in evidence for want of registration. The document in question 
is styled as a partition koor chit and is dated the goth June, 1945. This was executed 
by all the heirs of late Kaka Abdul Aziz Sahib. In the preamble it is stated that 
the parties intended to settle up the matter amicably and have to the terms 
set out in the schedule thereunder in the ce of respectable men who have 
attested the document. In the body of the document provision was made for 
discharging the debts by selling specified properties and for dividing the balance 
of the proceéds after maroon the debts. Three schedules were annexed to 
the document. Under S ule A properties to be taken by the first defendant 
were mentioned. In Schedule B the properties allotted to the plaintiff were 
described. In Schedule Q the properties to be enjoyed by defendants 2, 3, 6 and 
7 were specified. After the schedules it was recited that they had no o pro- 
perties not mentioned therein which were to be divided and the poa to the 
document had no right to make any alteration whatsoever in of the properties 
allotted to their respective shares. The document was signed by all the parties. 
It was attested by eight witnesses. Another recital in the document requires 
to be mentioned as the learned counsel relied on the said recital. It reads: 

“ In respect of the same we shall spend according to our respective shares in the aforesaid partition 

deed and get a proper partition deed written up on stamp paper and get the same registered.’ 
A perusal of the document shows that under the document the mon finally divided 
the properties and each of the sharers was put in possession of the properties pertain- 
ing to his share on the date of the document itself. The right to enjoy accrued 
to them on the date of the document itself. The document provides for payment 
of debts and divides the rest of the properties between the sharers. It is styled a 
partition deed and all the formalities that are generally observed in the case of a 
partition deed are followed. It was attested by witnesses and the arrangement 
was embodied in the form of a partition deed. Even the ies understood the ' 
wikan in the same sense. In the counter-affidavit fil by the plaintiff it is 
sta oe 

“ Subsequent to this, both parties in this suit co-operated and agreed to sett] i i 
sooner and easily, acre all nani sekaa in the ce of some a age aac 
properties that had to be sold for the payment of cbts due, and took possession of the properties 

t fell to their shares, 

“The terms of the aforesaid arrangement that were brought into o ti mann 
put in writing, and the parties signed therein.” PTRS a S 
The second defendant in his counter also, accepts the same position. He says 
that there had been a completed ition in respect of the plaint schedule proper- 
ties excepting items 1 to 11 of B schedule and in pursuance thereof the parties 
had taken possession or continued in’ possession. We have no doubt that this 
document created an interest in immoveable property and therefore should have 
been regi under section 17 of the Registration Act. But the learned Advocate- 
Gen aontended that in view of the recital extracted above this document 
iv itself did not create any right or interest in immoveable property, but merely 
created a right to obtain another document and therefore it need not be regi 
under the Act, ‘The relevant provisions of the Registration Act read as follows: 
| IKAN The following a a. pert: (6) other non-testamentary 
instrumen purport or crea assign, t or extinguish, in presen 
or in future, any nght, title, on interest, whether vested or contingent, of the e a 
rupees and upwards, to or in immoveable property. 

20 
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“iy. (2) Nothing in clauses (b) and (c) of sub-section (1) applies to...... 

(v) any document not itself creating, declaring, amigning, limiting or extinguishing any ri 
title or interest of the value of one hundred rupees and to or in immoveable property, 
merely creating a right to obtain anuther document which will, when executed, create, ae 
nem, limit or extinguish any such right, title or interest.” 


ah. No document reputed by section 17 or by any provision of the Transfer of Property 
Act, I to be registered 

(a), affect any immoveable property, comprised therein, or 

(b) confer any power to adopt, or ; 

(c) be received as evidence of any transaction affecting such property or conferring such 
power,, n h 
unless it has been registered : 

Provided that an unregistered document betah samaya be property and reguired by this 
Act or the Transfer of Property Act, 1882, to be y be received as evidence of a contract 
pi cole ens ormance under Chapter 1 of the Specific Relig Act, 1877, or ax evidence 
aes ore ormance of a contract for the purposes of section 53-A of the Transfer of Property Act, 

or as evidence ofany collateral transaction not required to be effected by registered instrument.” 
It is clear from the provisions of the above sections thata document in itself kiat a 
or declaring, etc., any right i in immoveable property over the value of the 
amount should be tered, and if not registered it cannot affect any rene 
property eee hee erein nor can be received as evidence of any transaction 
affecting such property except in the three specified cases mentioned in the proviso 
to section 49. In our view the document clearly created an interest in immoveable 
property and therefore it can neither affect immoveable property nor can be used 
in evidence. But the learned Advocate-General relied upon section 17 (2) (v) 
and contended that the document created only a right to obtain another document 
and therefore need not be registered. An ee interpretation of section 
17(2) (v) is found in the decision of the Judicial Committee in James R. R. Skinner 
H. Skinner}, “Though the addition of the proviso to s¢ction haar Coes e law 
Ce ct a KN Gee RR Seay 1, the 
observations in regard to section 17 (2) (v) are still good law. At page 779 their 
Lordships say : 

“ The intention of the Act is shown by the provision of section 17 (2) (v), which exempts from 
registration, and therefore frees from the restriction of section 49, a document which does not itself 
create an interest in immoveable property, but merely creates a right to obtain another document 
which will do so.” 

As, in the present case, the document itself created an interest in TERE pro- 
` perty, the mere fact that a provision is inserted enabling the parties to get a proper 
partition deed written up on stamp paper and get the same does not 
take away the document from the mischief of sections 17 and 49 of the Registration 
Act. In Vera Raghava Rao v. Gopalarao*, Patanjali Sastri, J., considered the scope 
of section 17 of the Registration Act in its application to a partition deed. It 
was found in that case that it was intended that there should be another compre- 
hensive deed to be executed. uently. The learned Judge said that the mere 
fact that the’ parties contemplated execution of a more comprehensive partition. 
deed later‘on did not make the Poe deed in that case any the less operative to 
create interest in the immoveable properties comprised therein. A Letters Patent 
A Pe t the said judgment and it was confirmed by a Division Bench 

this Co decision was also ap ee the Full Bench i in the decision 

Rae v. Achamma?. The learned neral relied upon the decision 
of the Privy Council in Rajangam Aypar v. Roam Aypar*, In that case the Judicial 
Committee construed a memorandum of agreement dated the 7th Jan » IQIS! 
They held that the document was a memorandum regarding the cessor of jointness 
and that it provided for the execution of a further deed effectuating the partition. 
As the document in itself did not create or declare an interest in immoveablg property 





ui THs 57 M.L.J. ee L.R. 56 I.A. 963: 8. Apin 164 (F.B.). ; 
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but merely created a right to obtain another document, they held that the memo- 
randum of agreement in that case was not affected by. the provisions of section I7 
of the Registration Act. That decision is not of any help in this case. We there- 
fore hold that the koor chit should have been regis under section 17 of the 
Registration Act, and not having been registered it cannot affect immoveable pro- 
perty nor can be used in evidence. 


It is then contended that the ition deed was not filed in Court qua partition 
deed but only for the purpose of bringing to the notice of the Court that the suit 
was compromised. In support of this contention the decision in Sita Ram v. Har 
Sahai! was relied upon. ‘The facts in that case are that pending an application 
for partition in a Revenue Court the parties effected a compromise. The Revenue 
Court had iven effect to the compromise and the parties were put in possession 
: of the divided properties in accordance with the terms of that agreement. But 
in spite of the compromise recorded in Court the defendants dishonestly demolished 
a part of the dwelling house. The plaintiff filed a suit for an injunction restraining 
the defendants from demolishing the house. It was contended inter alia that the 
compromise was neither stamped nor registered and was consequently inadmissible 
in evidence. The learned Judge held that the compromise did not by itself create 
any title in the parties, but it was only an information given to the Revenue Court 
of the compromise at which the parties arrived out of Court and therefore the com- 
promise was admissible in evidence. It will be seen that in that case the com- 
promise was filed in Court by consent ae sre and therefore it was used only 
as an information given to the Court to the effect that the matter was settled between 
the parties. In this case the first defendant says there was no compromise, whereas 
the second defendant and the plaintiff say the matter was compromised. It is 
not a question of giving information to Court that the matter has been settled ; 
but the Court will have to decide whether there was a partition or not and the 
document was sought to be filed for the purpose of proving that there was such a 
partition, It is not a part of judicial proceeding or a step of judicial procedure. 
The document is intended to be used to establish a right affecting an immoveable 
property. When a suit is pending, parties to the suit may settle their disputes 
outside the Court either through the intervention of mediators obtaining an award 
in respect of their rights or settling their rights inter se by executing a partition deed. 
The parties so entering into a compromise may apply to the Court under Order 
43, Tule 3 of the Code of Civil Procedure to` obtain a decree in terms of the 
compromise.’ The petition regarding the compromise will in that case be a part 
of judicial proceeding or a step of duda procedure. The compromise petition 
in no sense of the term could be a document affecting immoveable property. It is 
really informing the Court that the matter is compromised and putting before the 
Court the agreed terms so that a decree may follow. But in a case where the 
parties who effected a partition by executing an istered partition deed do not 
file a compromise petition or do not agree in to the factum or the terms 
of the compromise the Court necessarily cannot pass a compromise decree unless 
. the factum of the compromise and the terms thereof are proved to the satisfaction 
of the Court. Where such terms could only be proved by producing a document 
affecting rights in immoveable property, the provisions of sections 17 and 49 of 
the Registration Act should be complied wi Uniess the partition is proved 
in the manner known to law, the Court cannot pass a compromise decree. It 
cannot be proved by producing a document which is inadmissible in evidence. 
This aspect of the case was exhaustively considered by a Full Bench in Mohammad 
Azizullakifin v. Noorullah Khan*. In that case a suit was filed to enforce an award 

by arbitrators on a reference made to them by the parties without reference 
to Court. All the parties except one med dens award. The party who ques- 
tioned it fontended that the award not having been registered no suit would lie 





1. (1923) 71 I.G. 619. i = a. LL.R. (1939) Nag. 607 (F.B.). 
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on it. The award was held not admisible in evidence. In dealing with this 
point, the learned Judges made the following observations :— 


been adjusted, cuen thie Court has Bo opHOn. (COC perhaps an inherent power to prevent its 
t injustice) but to record it: Sourendranath Mitra v. 


authority 
the admissions of both sides on i wara aod in rs 
when both sides are agreed. That is the’ ” of which ; on thi 
Chunder Sircar v. Singh", Lakskan rde Manda v. Tekin Purjoryi Corset jaha Ag 
ji ji Chetty v. Taver*. The i that 


tion 58, Evidence Act. Under the law the writing becomes (unics registration is necemary to 
effect the transaction iself in certain sl and nenga) iad Nain ce when the matter is in 
i becomes unnecessary when 


Later on the learned Judges say : i 


4 “The point, as we sce it, is that it is not the document upon which the Court proceeds in such 
cases but the statements or rather the admissions made before it as provided for in section Evi- 
dence Act. Therefore the document, gua document, forms no part of the proceedings of the 
It can only do so in so far as it comstitutes the statement of one or other of the les; and in 90 
far as it docs that, no Court can decree a claim or act on such a statement, if it is contested, to the 
detriment of the persan challenging it. If that stage is reached then proof is required in the ordinary 
way.” 

We respectfully agree with these observations and we therefore hold that the 
partition deed not having been registered cannot be filed to prove that there wasa 
partition between the parties. The learned Advocate-General then argued that the 
partition deed could be relied upon for a collateral purpose, that is, the agreement 
to divide the property implied in the partition deed. In support of this contention 
he relied on the proviso to section 49 of the Registration Act which reads as follows : 

“ Provided that an unregistered document affecting immoveable and i this 
Act or:the Transfer of Property Act, 1882, to be regi Soy oe ed eae 
in a suit for specific performance under Chapter Il of the Specific Relief Act, 1877, or as evidence 
of performance of a contract for the purposes of section 53-A of the Transfer of Property Act, 
1882, or as evidence of any collateral transaction not agan to be effected by registered instru- 
ment.” 


It may be noticed that the proviso was inserted in the section by the Transfer of 
Pro (Amendment) Supplementary Act, Ne , as a result of the decision of 
the Privy Council in James R. R. Skinner v. R. uae *. Under this proviso any 
document affecting immoveable property may be received in evidence for any of 
the purposes mentioned therein. It is argued that an application for recording a 
compromise under Order 23, rule 3 of the Code of Civil Procedure is in the 


nature of a suit for ific performance and therefore this partition deed, aousi 
not registered, could be received in evidence of a contract embodied therein. 
proposition that an application to record a com isc is in the nature of a suit 


for specific performance is sought to be suppo by a decision reported in Srimat 
Sabitri Thakurain v. Mrs. F. A. Savi”. It is not necessary to state the facts in that 
case as various questions were mooted and elaborately considered. The question 
before us did not arise for consideration in that case. It is enough for the purpose 
of this case to extract the passage at page 558 which was relied upon by the learned 
counsel : 

“Now it at once be conceded that the provision in Order 2g, rule 3, for an enquiry 
about the fact lawfuinem of « compromise of a mit in the suit fel a & speedier alternativo to a 
separate suit for specific performance of the contract to compromise the suit on certain teras.” 





1. (1930) 38 M.L.J. 531 : L.R. 57 LA. 133: 158. s 

LLB. 57 Cal. 1911 at page 1921 (P.C.). 3 Bot 3 MA EGR pau S45. 
a. (1 . 20 at pages 23, 25. < (1929) 57 . 765 : F. LA. 363 : 
3. ies 28 WN. 1033. LLR. 51 RA I ‘by > 
+ 


I 
1 LL.R. 5 Bom. 143 at pages 152, 7. (1992) 12 Pat. 359. 
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But the learned. Judges after pointing out the analogy between the two procedures 
gave the caution that the analogy between a suit for specific performance and a 
procedure under Order 23, rule 3 should not be carried too far. They also 
narrated the obvious differences between a suit for specific performance and an 
application for recording a compromise. These observations are of no practical 
use in this case. We have to construe section 49 of the Registration Act and we 
cannot enlarge the scope of its provisions by analogy. Unless the document in 
i aes comes under one or other of the categories of cases mentioned in the proviso 

main section must apply. An application for recording a compromise, in our 
view, cannot conceivably be treated as a suit for specific performance under 
Chapter II of the Specific Relief Act, and therefore the document cannot be used as 
evidence of the contract. 


It is then argued that the partition deed could be used as evidcace of a colla- 
teral transaction not required to be effected by a registered instrument, and the 
learned counsel says that the collateral transaction he was relying upon is the agree- 
ment embodied in the partition deed. That a document required to be registered 
but not registered can be used for a collateral se is not a new proposition of 
law. This is merely a statement of what was held to be the law even before this 
proviso. It has been held that in order that a transaction may be considered 
to be a collateral transaction and so admissible in evidence it must firstly be inde- 
pendent or divisible from the transaction to effect which the law required regis- 
tration, and it must be a transaction not by itself required to be effected by a regis- 
tered document as one creating, etc., any title or interest in immoveable property. 
Though an unregistered document may affect the property, it may be used as 
evidence of a transaction provided it is collateral to the main purpose of the document. 
In Bai Gulabbai v. Shri Daigarji?, it was held that collateral purpose is any purpose 
other than that of creating, declaring, assigning, limiting or extinguishing a right 
to immoveable property. The decision of the Judicial Committee reported in 
Varatha Pillai v. Fesvarathnammal?, affords a clear example of the application of this 

inciple. In that case petitions in a mutation proceeding evidencing a gift were 

ld to be admissible for explaining the nature and character of the possession. 
The documents were therefore used only for a purpose certainly collateral to any 
of the purposes mentioned in section 17. The same principle is applied by a Full 
Bench in Ramayya v. Achamma?. In a suit for partition by one of the co-sharers 
the defence was that there was a partition effected between the parties and an 
unregistered partition deed was relied u to prove that there was a partition 
between the parties. It was also contended that though the document was not 
admissible, other evidence could be adduced to prove that there was a partition. 
The Full Bench held that the document was not admissible under section 17 of 
the Registration Act and no other evidence could be adduced under section 91 of the 
Evidence Act. The Privy Council case in Varatha Pillai v. ‘Jesvarathnammal? was 
explained by stating that the document in that case was used only to see under 
what circumstances a person came into possession. Applying the aforesaid test, 
ait be said that the agreement embodied a he partion deed is a Gollatersl 
ppoe within the meaning of the proviso to section 49 of the Registration Act? 

e think not. The transaction on which the learned Advocate-General seeks to 
rely, viz., the agreement to divide, is not independent or divisible from the trans- ` 
action’ to effect which the document was executed. The party seeks to rely upon 
the partition deed to prove that the parties agreed to divide the properties between 
themselves. There is no independent transaction collateral to the main purpose 
of the document, viz., dividing the property. A party can rely upon an agreement 
implied in a sale deed in a suit for specific performance or as evidence of paft per- 
formance of a contract not because the agreement is a transaction collateral to the 
partitionedeed but because of the express provisions of the proviso. We therefore 





1. (1907) 9 Bom. LR. 393. 285: I.L.R. Mad. GC). 
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hold that the appellant could not rely upon the oe deed for proving the 
agreement to compromise alleged to be implied in tion deed. 

In the result the appeal is dismissed with costs. 


N.B.—Partition koor chit, dated 21st June, 1945, was admitted as additional 
evidence in this appeal in C.M.P. No. 2532 of 1948. - 


K.S. ; pet Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice PANGHAPAKESA AYYAR. 


Jambapuram Subbamma .. Petitioner 
v. ; 
Jambapuram Venkata Reddi . Respondent. 
Criminal Procedure Code (V of 1898), sation 4 BB Asih adin ‘of bordi ka wife fi Wife's 


righi to live and maintenance—Child under ection 490A ming Indian Woidanes Asi 1872), 
_ Section 112-—Prenamption to bs drawn by all Courts. ee 


Deliberate attribution of immorality falsely to a wife the husband is 1 cruelty sufficient 
iendule tne wite to live apart Bum het buikatd ard YE en kana aa ae 


A child entitled to maintenance under section 488 of the Criminal Procedure Code must be a 
minor, that is, normally below 16 years, though if he is a ward under the Court of Wards or a person 
for whom ee ee ea ee 


v. Ranchhoddas, (1948) 50 Bom. L.R. 281, relied on. 


to proof of im access, the presumption under section 112 of the Evidence 
pa BE SEA emt era arn whee le es 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, 
ing that the High Court will be pleased to revise the order of the Court of the Addi- 
tional First Class Magistrate, Cuddappah, dated 15th March, 1948, in M.G: No. 9 
of 1947. i 


K. Kalpanasundaram for Petitioner. 
R. V. Raghavan for Respondent. 


The Assistant Public Prosecutor (A. S. Sinakamihathan) for the Crown. 
The Court made the following 


ORDER. —The petitioner, Subbamma, had filed a petition, on gth October, 
1947, in the lower Court, under section "488 of the Code of Criminal Procedure 
against her husband, the respondent, claiming maintenance for herself, at Rs. 100 
a month, and for Pullanna, her son aged 17 on the date of the petition, at Rs. 50 
a month. She claimed to be the third wife of the ndent and to have married 
him some twenty years back. She delivered two children who died soon after 
birth. So, the ndent married P.W. 2’s daughter as his fourth wife. This 
fourth wife deli a son, Pedda Raja Reddi, and died. Thereafter the petitioner 
delivered her son Pula Reddi alias Puilanna. Misunderstandings between 
her and the respondent arose when the respondent celebrated the marriage of his 
brother’s daughter, Sivamma, and wanted to give her two seers of gold and 
Rs. 2,000 in cash to which she strongly objected and even sent round notices to 
his debtors not to pay their dues to him. So, the respondent beating her, 
and his mother and Sivamma also joined in this ill-treatment. She and her son 
were not given proper ah aria ts beaten and driven out of the house 
on 24th Septeniber tod She fed cee Capen ee ae eee 
that. She agel that « c and her son were doi and eking out their liveli- 
hood. She added that the respondent was mons ag te of rupees but had con- 
cealed his go and cash and valuables in order to defeat her rights for mafntenance 


* Cr.R.G. No. : : 14th December, 1949. 
(GERD, No. B48 of 148). nga aS 
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and her son’s rights for partition and maintenance. P.W. 2, the father of the 
respondent’s fourth wife, su pa the petitioner’s story regarding Pullanna bting 
the respondent’s son and e opnan having a lakh of rupees, and the peti- 
tioner’s leaving the ouse about September, ' 1947. So did P.W. 5 
the respondent’s sister A and P.Ws. 3 and 4 big ryots of the village. 


The respondent admitted the petitioner’s marriage to him, but said ` that 
she left him some three years after the marriage, and that he never beat or ill- 
treated her or refused proper food to her. He was supported by a washerman 
and some other witnesses examined ọn his behalf. He alleged that he was not. 
the father of Pullanna, and that Pullanna was born to the petitioner by some para- 
mour of hers. So he denied his liability to maintain the petitioner or Pullanna. 
The lower Court found that the allegation regarding the beating, starvation and 
physical cruelty by the respondent had not been proved, and, so, dismissed the 
petition, though it found the marriage to be true. It considered, rather curiously 
and, of course, erroneously, that the conclusive presumption, under section 112 
of the Indian Evidence Act, in favour of Pullanna’s being the son of the respondent, 
‘was one which only a Civil Court trying a maintenance suit should draw and not a 
Criminal Court hearing a petition under section 488 of the Code of Criminal Pro- 
cedure. So it dismissed the petition. Hence this revision petition. 


The learned counsel for the petitioner urged that there was “legal cruelty” 
in this case sufficient to entitle the petitioner to live apart from her husband, the 
respondent, and yet claim maintenance, since the respondent had attributed im- 
morality to her deliberately and falsely. He urged also that, under section 112 
of the Indian Evidence Act, Pullanna must be presumed to be the respondent’s 
son and given the maintenanctdue to him under section of the Code of Criminal 
Procedure as a “child”. I agree. Deliberate attribution of immorality falsely 
to a wife by a husband has been held in this country, more than 2,000 years ago, 
by Chanakya the Prime Minister of the Mauryas, to be “legal cruelty ” sufficient 
to entitle the wife to live separately from her husband and yet claim maintenance, 
though Chanakya was of opinion that a slight beating of the wife or cessation of 
conjugal relations with her during long periods of Deeksha (religious vows) would 
not amount to ““ legal cruelty” sufficient to entitle her to live separately and claim 
maintenance. The respondent has stated in the lower Court that the petitioner’s 
son Pullanna, born to her while she still remained his wife, was not born to him, 

h P.Ws. 1 to 5 had sworn that he was born to him. He did not also prove 
the impossibility of his access to her at the time when this son could have been con- 
ceived. The son Pullanna would, therefore, be presumed to be the respondent’s 
son under section 112 of the Indian Evidence Act, and, so, prima facie, the respondent 
must be taken to have deliberately attributed immorality falsely to his wife, 
the petitioner, and that too in a very pointed form by alleging that ne immorality 
bore fruit also, in the shape of this son. Hence, subject to proof of impossibility 
of access, ctc., in a maintenance suit if and when instituted in a Civil Court, the 
petitioner will be entitled to live separately and claim maintenance from the respon- 
-dent for herself and her son till he became 18. The presumption under section 112 
of the Indian Evidence Act should be drawn by all Courts, Civil, Criminal or 
Revenue, governed by the Indian Evidence’ Act. The ndent did not offer 
in the lower Court or here to maintain the petitioner sr Kalla ani. is case was 
that he never maintained them for twenty years past and was not bound to maintain 
them in future also. The respondent’s counsel stated that the respondent proposed 
to prove the foie 8 immorality, his non-access, etc., in the Civil Court, in 
due course, and when she filed a suit. there for claiming her full right of main- 
tenance,*at Rs. 100 a month for herself and Rs. 50 for her son, etc. He said that 
the respondent had also raised these contentions in a partition suit filed already 
by the pgtitioner on behalf of Pullanna as his guardian. 

Taking all the “circumstances” into consideration, I am of opinion that I should 
give interim maintenance to. the petitioner, and also to. Pullanna.as far as he is 
eligible, at some reasonable rate till the matter goes to the Civil Court and it fixes 


- \ 
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it. I purposely fix the rates at the minimum possible. I direct the respondent 
to pay the petitioner maintenance at Rs. 25 per month from the date of her petition 
till the Civil Court alters it in any suit instituted there, and direct him to pay or 
deposit the arrears till 1st adan Kn, 1949, within three months from to-day, and 
to pay the monthly allowance of , 1949, and January, 1950, by 10th 
January, 1950, and the monthly allowance thereafter by the roth of that month. 


- As regards Pullanna, the petitioner’s son, I am of opinion that he can get 
maintenance only for one year from the date of the petition, as he admittedly 
-attained the age of 18 by gth October, 1948. I consider that a “child” entitled 
to maintenance under section 488 of the Code of Criminal Procedure must be a 
minor (see the Bench ruling of the Bombay High Court in Emperor v. Ranchhoddas*) 
that is, normally below 18 years, though, if he is a ward under the Court, 
of Wards or a person for whom a ‘guardian has been appointed by Court 
the age may perhaps be advanced to 21. lam unable to agree with the contention 
of the learned counsel for the petitioner that a ““ child ”? for the purposes of section 
488 of the Code of Criminal Procedure may be of any age, and need only be unable 
to maintain itself. The petitioner’s counsel urged that “child” in section 488 
of the Code of Criminal Procedure means only ‘“ progeny ”. If that were so, a 
man of 77, unable, owing to senility, to maintain himself, can sue his father aged 97 
for maintenance, as his “child”, This is manifestly absurd. Though a child 
may mean “a child in the womb ” agel as this old tian of 97, and a person 
below 14, for the purposes of the Children’s Act, etc., the meaning ofthe word in 
section 488, which contains no definition of it, must be taken to be a “minor” 
whether under the Indian Majority Act, or the Court of Wards Act or the Guardians 
and Wards Act. The Bench ruling in Emperor v. Ranchhoddas! takes this view, 
and I agree with it. i i 
The petitioner’s counsel relied on the ruling of Lakshmana Rao, J., in Kanmiak 
Naidu v. Rajammal*, for the position that a “child” in section 488 need not-be 
always a minor. I have looked into the ruling. It does not contain sufficient 
facts in that case to see exactly what the learned Judge meant. He calls the person 
granted maintenance there “a girl,” showing thereby that she was not yet an 
adult woman. Perhaps she was above 18 and below 21, and was wholly unable 
to maintain herself, being ‘possibly a congenital idiot or insane person or born 
blind, etc. It is, therefore, better to treat the ruling in Kanniah Naiduv. Rajammal* 
as one intended only to apply to the facts of that case, and to hold a “child” under 
section 488 of the Code oF imiaal Procedure whether boy or girl, to be “ a minor” 
as held in- the case in Emperor v. Ranchhoddas}. Port untal. in this case, 
Pullanna, after he became 18 on gth October, 1948, has been able to do cooly 
and maintain himself, and cannot faim maintenance under section 488 from the 
spondent from gth October, 1948, even on- that ground. So, finally, I give 
maintenance at Rs. 15 a month from the date of the petition for one year 
at the end of which he became 18. I direct the respondent to pay the Rs. 180 
due to Pullanna as maintenance within three months from to-day. 


V.P.S. BE Petition allowed. 


1. (1948) 50 Bom. L.R. 281. EY a a. ALR. 1941 Mad. 685. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR, Jost BASHEER AHMED SAYEED. 
Manda Saban and another .. Petitioners * 
v. 


te t or 
na rf te din Bint ia ere fm ming prt rae om 


On the same date as the suit promimory notes the debtors executed agreements reciting that 


creditor, the debtors shall pay the promissory notes with the due under the mortgage 
document, cause the payment endorsed thereon, take the same and take delivery of posesion 


of the lands under mortgage. Jaa stit onthe promimory:notrs filed beyond three years of their 
execution, 


Had: The agreements and the promissory notes must be considered as part and parcel of the 
same transaction and the agreements have the effect of postponing the time for the payment 
of the amount due under the promissory no A Goa ome ie cade ek 
mortgage. The a Lave the elect of notes under Article 80 of the 
Limitation Act and a suit filed within three years of the mortgage will be in time. 
Article 73 does not apply to the case. 

Mahabir Prasad v. Durbajai Bai, (191 I.C. eee Kaga Nasar, (1915) 

wb Ea Jno, elit on CERP and onmusami Chetti v. The Vellore Commercial B gak Tad, 
(1919 


Bhagwan Sahai v. Bhuria, (1932) 140 I.C. 855 : A.I.R. 1933 Lah. 84, distinguished. 


Petitions under section 25 of Act IX of 1887, praying that the High Court will 
be pleased to revise the decrees of the Court of the Subordinate Judge, Kakinada, 
dated 22nd April, 1947, in S.C.S. Nos. 47 and 48 of 1947, respectively. 


D. Narasaraju and K. B. Krishnamurthi for Petitioners. 
K. Venkataramana for Respondent. 


The Court delivered the following 


Jupement.—C.R.P. No. 1594 of 1947 arises out of the decision of the learned 
Subordinate Judge of , in S.C.S. No. 47 of 1947 and C.R.P. No. 1595 of 
1947, arises out of the decision of the same learned Judge in S.C.S. No. 48 of 1 
S.C.S. No. 47 of 1947 was filed for recovery of a sum.of Rs. 651-4-0 due under 
two promissory notes, one dated 27th July, 1940, for Rs. 100, and the other dated 
4th June, 1942 for Rs. 400. S.C.S. No. 48 of 1947 was filed for the recovery of a 
sum of Rs. 707-12-0, on three promissory notes. Of these three promissory notes 
only one is in question, viz., that executed on 27th April, 1943, for a sum of Rs. 334. 


Both these suits were filed on 31st January, 1947, that is to say, long after the 
date on which the promissory notes had become time-barred prima facie. In order. 
to save time the plaintiff, who is the same in both the suits, relied upon certain 
agreements of even date entered into by the defendants who are identical in both 
the suits, which he claimed had the effect of postponing the payment of the amount 
due under the promissory notes to a future date, which was very much later than 
the actual date on which the suit should have been filed if the promissory notes 
stood by themselves. 


The defendants contended in the lower Court that ‘the agreements relied 
upon by the plaintiff did not have the effect of ning the date of payment 
of the amounts due under the promissory notes and that both the suits were barred. 
The learned Subordinate Judge ag with the contention of the plaintiff and 
decreed oth the suits. Against these’ decrees the present civil revision petitions 
have been filed by the defendants. i 


* Q.R.P. Nos. 1594 and 1595 of 1947. sof ot fs, 8th October, 1949- 
2I 
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The, main point that arises for consideration in the present petitions is whether 
Exhibit P-g, dated 4th June, 1942 and Exhibit P-5,, dated 27th April, 1943, have 
the effect of saving the limitation. The petitioners contend that Article 73 of the 
Limitation “Act governs the case and relied upon the decision in Bhagwan Saha 
v. Bhuria!, in support of their contention. The petitioners contend further that 
no particular date is given in Exhibit P-3 and Exhibit P-5 for the purpose of payment 
of the promissory note amounts, that there has been no suit for any mortgage filed 
-and that no date is also given as to when the usufructuary mortgage referred to 
in Exhibit P-3 and Exhibit P-5 was to be redeemed. I have considered the decision 
of the Lahore High Court relied upon by the learned Counsel for the petitioners 
and I am unable to agree with him that this case applied to the facts of the present 
petitions. , . : ‘ 

The learned Counsel for the petitioners further contends that the agreements 
‘comprised in Exhibit P-3 and Exhibit P-5 are not mutual or bilateral agreements 
so as to bind the plaintiff and restrain him from instituting the suit on the promissory 
notes and from this aspect he seeks to distinguish the present cases from those decided 
in Annamalai Chetti v. Velayudha Nadar? and Ponnuswami Chetti v. The Vellore Commer- 
cial Bank, Lid.* I am afraid I cannot agree with the learned Counsel for the peti- 
tioners with his further contention. „ 

Exhibit P-3 executed by the defendants on the same date as Exhibit P-1 which 
is the promissory note, the subject matter in S.C.S. No. 47 of 1947, definitely recites 
that if the defendants do not discharge the debt relating to the promissory notes 
dated 4th June, 1942, and 27th July, 1940, before discharging the debt due under 
the usufructuary mo for a sum of Rs. 600 executed and delivered by the 
defendants in favour of the plaintiff previously on 16th June, 1938, the defendants 
shall pay the entire amount due under the promissory notes along with the debt 
due under the agih document, cause. the payment endorsed thereon, 
take back the same and take delivery of possession of the lands under the usufruc- 
tuary mortgage. Even so, Exhibit P-5 executed by the defendants on 27th April, - 
1948, recites that if before cma ie debt due under the usufructuary mortgage 
decd. dated 16th June, 1938, the defendants do not pay to the mortgagee the debt 
relating to the promissory note executed on 27th April, 1943, in favour of the 
mortgagee for Rs. 334, as also the sum of Rs. 400 being the principal amount relating 
to the promissory note executed and delivered on pa June, 1942, in favour of the 
mortgagee together with interest due thereon i.e., the entire principal amount 
and interest due under the said two promissory notes, the defendant shall at the 
time of discharging the debt under the aforesaid mortgage deed pay in full the 
amounts relating to these notes and then take delivery of possession of the mort- 
gaged lands, ctc. It has to be noticed that these two exhibits have been executed 
on the same date as the promissory notes covered by the two suits and they must 
be considered as part and parcel of the same transaction. Further, from a reading 
of the recitals in the said two exhibits, it is clear that the defendants undertake 
by means of these agreements to pay the amount in the first instance before the 
SER Or e aju pany, mortgage and mean they tau te Co ee G further 
und to discharge the promissory note amounts on the date of the redemption 
of the usufructuary mortgage. On a proper construction of the recitals in these 
agreements one cannot come to any other conclusion than that the recitals in the 
two exhibits in question have the effect of postponing the time for the payment 
of the amounts due under the promissory notes. The plaintiff, who has accepted 
Exhibits P-3 and P-5, will not be entitled to file the suits for the amounts due under 
the promissory notes in derogation ofthe undertaking and the assurance contained 
in the said Exhibits P-3 and P-5. It is no doubt possible to argue that the recitals 
in these two exhibits have the effects df postponing the payment of the amount 
due under the promissory notes to an indefinitely long date viz., the dates when 

I. (1992) 140 I.C. 855: AIR. 1 Leh. 1 -B.). 
eens Soe seas er) 38 M.L.J. 70. 
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the defendants choose to redeem the usufructuary mortgage by payment of the 
mortgage amounts due thereunder, but since the plaintiff has chosen to accept 
such an arrangement from the defendants, it should be considered to be matter 
of his own choice and if he has agreed to wait so long he must be left to bear th 
consequences which naturally flow from such a choice. There is nothing inconsis- 
tent or illegal in the plaintiff agreeing to the arrangement contained in Exhibits 
P-3 and P-5. Actually as is averred in paragraph 5 of the plaints, the usufructuary 
mortgage appears to have been discharged on 17th January, 1946, and this is not 
denied by defendants in their written statements. Such being the case, the 
time for payment of the promissory notes got extended up to three years from 
the date of the discharge of the mortgage by virtue of the agreements under Exhibits 
P-3 and P-5. But, actually the suits have been filed on 31st January, 1947. 


This view of the case, viz., that the recitals of Exhibits P-3 and P-5 have the 
effect of saving limitation for the recovery of the amounts under the suit promissory 
notes, is supported by the decisions in Mahabir Prasad'v. Durbajai Bait, Annamalai 
Chsiti v. Velayudha Nadar? and Ponnuswami Chetti v. The Vellore Commercial Bank, 
Lid. These decisions are clear authority for the proposition that agreements 
like those covered by Exhibits P-3 and P-5 giving time for payment of the debis 
under the promissory notes which are payable Ae PCE have the effect of bring- 

- ing the promissory notes under Article 80 of the Limitation Act and saving the 
time for the purpose of limitation that is to say, by reason of the Exhibits P-3 and 
P-5 the plaintiff became entitled to file suits within three years after the date of 
the di of the mortgage. Following the. decisions referred to above, I hold 
that the learned Subordinate Judge was right in decreeing the suits against the 
‘defendants as in my view Article 80 of the Limitations Act applies to the case and 
not Article 73 as contended by the counsel for the petitioners. 


The petitions have therefore to be dismissed with costs. 9 
K.S. IH Petitions dismissed. 
[PRIVY OOUNOIL.] 


2 
(On appeal from the High Court of Judicature at Calcutta). 
PRESENT :—Lorp Normand, Loro MAGDERMOTT AND SR JoHN BEAUMONT. : 
Sm. Savitri Devi and others .. Appellants* 
? _ 2. 
Ram Ran Bijoy Prosad Singh and others .. Respondents. 


ee E 9), sections 4, 51, 52 and 56—Power of appointment of guardian ad 
Htem— ncs of Court of Wards and — Day of a guardian ad litem appointed by the Wards 
in respect ef compromse of swits on behalf of minors—conflict of interest between minor and Court of Wards— 

Rell marengi Jl A aan ii oa Mal a Lk maar tell ed Sor rt 
by ths opposite party of expenses of the Court ef Wards—1f could enable minor to repudiate compromits—Evidence 
Aet (or 1872), saton ga (g)—Applicability —Party making the statement should know that it is against 


According to sections 51 and 52 of the Court of Wards Act, the manager for the time being, or 
if there is none the Collector for the time being of the district in which the greater part of the property 
ape slaga Sagan a anaa ka na ange Coar ia bonne io Take IEA orc i ge 
ment on evidence of a change in the holder of the office. Section 52 comes into operation when the 
Court of Wards nominates or substitutes any other person other than the manager or Collector referred 
to in section 51 to be guardian ad litem. , : 

There is no reason for restricting section 56 as applyi to suits instituted in the High Court 
êsah were’ pending in. the Hgts Gaurita: the date when tue Act Was passed, When an appeal 
‘ts filed th original mut is pending in the High Court. a 


Section 4 operates to prevent section 51 of the Act, depriving the High Court of the right to 
-appoint any guardian ad litem it chose under er 32, rule g, even apart,from section 56. 


1. (1911) 9 I.C. 482. “© (F3B.). 
2. ER go MLL.J. 51 : I.L.R. 39 Mad. 129 3. (1919) 38 M.L.J. 70. 


* P.C. Appeal No. 9 of 1948. rath October, 1949. - 
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A guardian appointed by the Civil Court must undoubtedly bri his mind to bear upon any 
matter in which he ts the minor. At the same time it is plain that under the Court of Wards 
Act, it is the Court of Wards that is responsible for the control of the person and estate of the minor 
and under section 18 of the Act, the Court has power to arrange a compromise of a suit on behalf 
of a minor. A guardian ad litem would be bound to pay close attention to any views of the Court 
of Wards upon any compromise proposed for the minor. 

.The inclusion of a term in the compromise of a suit on behalf of a minor by a guardian ad litem 
ted under the Court of Wards Act, that the opposite party should pay the costs of the Court 

a e Or ADIE ti tanak to ealah BE an gerake pa ie aa 
of a conflict of interest between the minor the Court of Wards. ' 

The principle upon which hesrsay evidence is admitted under section 32 (3) of the Evidence 
Act is that a man is not likely to make a statement against his own interest unless true, but this sanction 
does not arise unless the party knows the statement to be against his interest. 


C. S. Rewcastle, Benod Lat, N. Hazra and G. Dold for Appellants. 

D. N. Prit, W. W. K. Page and Sir A. Wort for Respondents. 

Their Lordships’ Judgment was delivered by 

Sm Jonn Beaumontr.—This is an appen by leave of the High Court of Judica- 
ture at Fort William in Bengal from the judgment and decree of that Court in 
its civil appellate jurisdiction, dated 26th August, 1946, affirming a judgment 
and decree of the same Court in its ordinary original civil jurisdiction, dated 4th 
September, 1942, dismissing with costs the suit of the plaintiff which sought to set.” 
aside a compromise decree. No relief is claimed against respondents 2, 3, and 
4 who have not appeared in the appeal. 


The litigation relates tc the title to an ancient impartible Raj known as the 
Dumraon Raj, which is said to be of the value of four crores of rupees. The original 
plaintiff and defendant had a common ancestor in one Parbal Singh who died 
in the year A. D. 1672. Perbal had a grandon,’ Raja Horil Singh, who founded 
the Dumraon branch of the family, and a grandson, Udwant Singh, who founded 
the Jagadishpur branch of the family. The last undisputed owner of the Dumraon 
Raj was Maharaja Sir Radha Prasad Singh (hereinafter referred to as “ Sir Radha ”). 


On 12th March, 1889, Sir Radha executed a deed poll whereby he empowered 
his wilfe, Maharani Beni Prosad Koer, to adopt a son, who might be a member 
of the Jagadishpur branch cf the family, in the event of his dying without leaving 
male issue or without having adopted a son who should attain his majority. 


On 17th December, 1890, Sir Radha made a will confirming the power granted 
by the deed poll of 1889, and leaving the whole of his property to his wife for the 
term of her natural life. Sir Radha died on 5th May, 1894, leaving him surviving 
his said wife, who on the death of Sir Radha entered into possession of the Dumraon 
Raj Estate. 


. No action was taken by the Maharani with to the power to adopt 
a son until 12th December, 1907, the day preceding that of her death, when it is. 
alleged she adopted as a son to her late husband Srinivas Prasad Singh, sometimes. 
called Jung ur Singh, a member of the Jagadishpur branch of the family, 
who was a minor of the age of about five years, and who is hereafter referred to- 
as “the minor”. The Maharani died on 13th December, 1907. 


Immediately after her death, Keshava Prasad Singh (hereinafter referred 
to as “Keshava Prasad”), a member of the Dumraon branch of the family, who 
claimed to be the heir of Sir Radha according to the rule of lineal primogeniture, 
took possession of the Dumraon Raj Estate. But on 16th 5 7, the 

of Revenue, Bengal, made an order under the Court of Wards Ket (Act 
TX (B.C.) of 1897) hereinafter called “ the Act”, declaring the minor to be minor 
under section 6-B of the Act apd that the said Court of Wards had datermined 
to take under its charge the person and property of the minor and directing that 
possession should be taken of the said person and property on hehalf of the said 
Court. . 
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On 7th March, 1908, Captain, J. B. Rutherford was appointed -manager of 
the Dumraon Raj Estate under the Court of Wards, and duly took over 
and entered into possession of the said Estate. On 5th February, 1909, Keshava 
Prasad instituted suit No. 29 of 1909 in the Court of the Subordinate Judge of 
Shahabad. The principal defendant in the suit was the minor by his guardian 
ad litem J. B. Rutherford who was also made a defendant. The suit is hereinafter 
referred to as “the original suit.” The relief claimed was possession of the Dumraon 
Raj Estate and a declaration that the minor was not the adopted son of Sir Radha 
and had no right, title or interest in the said Raj. 

On 12th August, 1910, the learned Subordinate Judge gave judgment in the 
suit. He Beld that the Dumraon Raj was an ancient, ancestral, impartible Raj, 
which descended to a si male heir according to the rule of lineal primogeniture : 
that females were excluded by custom : that va Prasad was the heir of Sir 
Radha, and that the Estate descended to him subject only to the life-estate of 
the Maharani. He held further that the adoption of the minor-did not in fact 
take place, and that, if it did, the adoption would not in law have the effect of 
denis Keshava Prasad of the Estate, and he expressed the view that the Court 
of Wards had no right to take sion of the Estate. By his decree dated 19th 
August, 1910, he decreed that Keshava Prasad was entitled to recover possession 
of the Dumraort Raj Estate and that the Court of Wards was liable to render 
accounts of all monies, moveables and immoveable3, etc., of which it took posses- 
sion at the time of its assumption of the charge of the estate and declared the said 
Court to be liable for mesne profits and for all the costs of the plaintiff with interest 
at 6 per cent. per annum up to realisation. 

Keshava Prasad went into possession of the Dumraon Raj Estate under the 
said decree on 18th September, -1grt. 

On 8th September, 1910, the minor, through his guardian, J. A. M. Wilson, 
who had replaced J. B. Rutherford as , as more particularly mentioned 
hereafter, together with the Collector of bad, filed an appeal to the 
Court at Calcutta, against the judgment and decree of the said Subordinate Judge. 


Even before the filing of the said appeal, proposals had been made for the settle- 
ment of the dispute. e course of the tiations was traced in detail by the 
Courts in India, and no useful purpose will be served in going over the ground 
again. Suffice it to say that the negotiations were conducted on behalf of the minor 
by the Revenue Board, Bengal, as representing the Court of Wards, assisted by 
the Legal Remembrancer, and with the advice of Mr. Sinha (afterwards Lord 
Sinha), and Dr. Rash Behary Ghosh, who were Counsel for the minor. The 
Lieutenant Governor of Bengal also advised upon the proposals for the settlement, 
as he was entitled to do under section 69 of the Act. f 

On rath March, 1912, the negotiations then Pong broke down. Up 
to that point the proposals had involved that the minor should be paid an annuity 
for his life of Rs. 50,000 a , afterwards increased to Rs. 60,000 with certain 
benefits to his widow, and hat the title of Keshava Prasad to the Estate should 
be confirmed. The view of Counsel up to that point had been that there was a 

ood chance of success in the appeal on the matters of Jaw decided by the learned 
Subordinate Judge, but that it was impossible to: say with confidence what view 
the Court of Appeal would take as to the fact of the adoption. 

On 28th March, 1912, it had been announced that the appeal would be heard 
by a Board presided over by the Chief Justice of Bengal Sir Lawrence Jenkins. 
The Chief Justice was regarded as a Ju who tended to support the decisions 
of inferidr Courts on questions of fact, and the advisors of the minor became nervous, 
and the opponents confident, as to the propects of the appeal. On ist April, 
1912, a pew Province of Behar and Orissa was established, containing within its 
territories the Dumraon Raj. Thereafter the affairs of the minor were taken over 
by the Court of Wards, Behar and Orissa, and further negotiations were conducted 
by the Revenue Board and the Legal Remembrancer of the new Province assisted 
by Sir Charels Bayley as the Governor of such Province. - 
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No compromise of the appeal had been reached when the hearing commenced 
on roth April, 1912. On the next day, that is 11th April, the learned Chief Justice 
on his own behalf and on behalf of his colleagues expressed the view that the case 
was one for compromise, and the case was adjourned for two weeks to give an oppor- 
tunity for further negotiations. 

Further negotiations then proceeded and on 11th May, 1912, terms were 
finally arranged on behalf of the minor at the house of Mr. Sinha, who had opened 
bared sage and had taken a very active part in arranging the terms of compromise, 
and who strongly advised their acceptance. 

The terms of compromise shortly were : ; 

(1) The decree of the Subordinate Judge so far as it concerned the Court 
of Wards was to be set aside ; 

(2) Keshava Prasad was to be declared entitled to all the properties of the 
Dumraon Raj ;. h 

(3) Keshava Prasad was to pay to the minor the sum of Rs. 10 lakhs by 
the instalments arranged and provision was made for securing this sum : 

(4) Keshava Prasad was to pay to the Collector of Shahabad the sum of 
Rs. 60,000 for the expenses paid by the Court of Wards on behalf of the minor. 


On 14th May, 1912, the minor by Angus Ogilvy, who had become his guardian 
ad litem, as hereinafter mentioned filed a petition in the appeal, which, after in| 
out the facts leading up to the appeal, stated that having regard on the one han 
“to the adverse finding of the lower Court on the difficult questions of law and complex 
questions of fact involved in the suit, the heavy costs that would have to be incurred 
in prosecuting the appeal and the doubt and uncertainty of ultimate success, 
eaten the other hand to the certain benefits sét forth in the said terms of settlement 
that would ensue, the minor’s next friend was advised and submitted that it would 
be to the benefit of the minor to compromise the appeal on the said terms. The 
petition then prayed that leave might be granted to the next friend of the minor 
to enter into such compromise and that the Judges in the appeal an be pleased 
to certify that the said compromise was for the benefit of the minor and that a decree 
might be passed in terms of the settlement. This petition was verified on oath 

by Angus Ogilvy. 4 

On 17th May, 1912, the petition of compromise was presented to the High 
Court and the learned Judges of the Court of Appeal, afier suggesting certain minor 
modifications which were accepted by Counsel for the parties, gave the following 
certificate : 

“We certify that this compromise is for the benefit of the infant appellant, and direct that R 
decree be drawn in accordance with the proposed terms, that means, the terms as about to be altered 
by Counsel on both sides in the way we have indicated, to which they agree on behalf of their respective 
clients.” 

On the same date a decree in the terms of the compromise was duly made. 


On the goth July, 1923, the minor attained his majority, and on 12th June, 
1926, the present suit was instituted in the High Court at Calcutta in its ordi 
original civil jurisdiction by the minor, the defendants being Keshava i 
the Hon. Mr. B. Foley or other the Hon. Member constituting the Board of Revenue, 
Behar'and Orissa, and as such forming the Court of W of the said Province ; 
and P. W. M ey, I.C.S., the former Collector of Shahabad, then Deputy 
Commissioner, ibagh, and the Collector of Shahabad representing the 
Court of Wards. The relief claimed was for a declaration that the compromise 
decree dated 17th May, 1912, was invalid and not binding on pee eve 3 that 
the said decree might be set aside, annulled and vacated ; and for a declaration that 
upon the said decree being set aside the plaintiff was entitled to be remi to his 
original rights in the said appeal, and that it might be ordered that the sait appeal 
be re-heard by a Court competent to hear the same. The plaintiff in the suit, 
that is the minor, died in the year 1939 and the appellants represent him. Keshava 
Prasad died in the year 1933 and respondents 1 (A) and 1 (B) represent him. 


S 
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The suit was heard by Edgeley, J., who on 4th September, 1942, dismissed 
the suit with costs. An appeal from the decree o ey, J., was dismissed b 
an appellate Bench of the said High Court, consisting:of Mitter and Mukherjee, 
Leave to appeal to His Majesty in Council was given by the said High Court on 
1gth March. 1947. 


The first ground upon which the compromise was attacked before the Board. 
by Mr. Rewcastle on behalf of the appellants was that the Court of Wards had no 
power on the death of the said Maharani to declare the minor a disqualified person: 
and to take possession of the estate, since, so the argument ran, the minor was not 
the proprietor of an estate within section 7 of the Act. If this argument were to- 
prevail, the consequence in law would be that the minor was never represented 

ın the original suit, and that all the proceedings i in that suit were void as against 
hima, In the opinion of their Lordships this point is not open to the appellants ; 
it is not merely not raised by, but is inconsistent with the plaint, which accepts 
the validity of the suit up to the date when the appeal was compromised and 
claims relief on that basis. Mr. Rewcastle sought to rely on cases in which a 
party before the Board has been allowed to raise a point of law not raised in the 
Courts in India. That isa very different thing from allowing a claim to be brought 
forward for the first time before the Board which is altogether outside the Beware 
of the suit, as is the claim under consideration. 


Theme oink Unped Was that Caer wai al the a the chinpia aver ihe 
appeal no guardian ad litem validly appointed in the original suit, and that if there 
was, such guardian was.so negligent in the discharge of his duties as to entitle 
the minor to repudiate the compromise. In considering this question it is desirable 
in the first instance to notice the relevant provisions of the Act. Section 51, which 
is contained in Part VII, provides that : 


Sie suit brought Oy oe against any Ward he shall be therein described asa Ward of 
Court ; an Sad the mana ken such Ward’s property,or, if there is no er, the Collector of the 
district in which ie ee ere such perty is situated, or any o er Collector ‘whom the 
Court of Wada may Appoint in that , shall be named as next friend or-guardian for the sait 
and no other person be ordered to sue or be sued as next friend or be named as guardian for 
the suit by any Civil Corr tin which suchisuit may be pending. 


Section 52 provides : 


~: The Coúrtof Wards may, by an ordet, nominate or substitute any other to.be next friend 

or guardian for any such suit ; receiving a copy of any such order of substitution, the Civil! 
` Gourt in which sudh mi a pending hal! substitute the name of the next friend or guardian for the 
suit so appointed for the nam e manager or Collector.” 


The argument for the a pellants was that the manager at the date of the suit 
is to be named as guardian ad Bam ,80 much is clear, and that no other guardian ad’ 
litem can be rial eaten unless an order is made by the Court of Wards under section 52. 

This, their Lordships think, is not the meaning of the section. They think that the 
manager for the time being, or if there is none the Collector for the time being 
of the district in which the greater part of the property is situated, is to be the 
guardian ad litem and that the civil Court is bound to make the necessary appoint- 
ment on evidence of a change in the holder of the office. Section 52 comes into 
operation when the Court of Wards nominates or substitutes any other person, 
other, that is, than the manager or Collector referred to in section 51, to be guardian 
ad litem. Sections 51 and 52 applied to the original suit whilst it was pending’ in the 
Court of the Subordinate Judge ; but after the a was filed in the High Court, 
section 56, whichis also contained in Part VII, came into operation. That 
section çnacts that : 


“No contained in this part shall apply to any mit instituted or pending in the High 
Court.” 


Mr Rewcastle’s contention was that that section applies only to suits insti- 


tuted in the High Court, ot which were pending in the High Court at the date 
when the Act was passed. Their Lordships see no reason for restricting the section 
in that way. Normally a suit is pending between the date of its institution and of 


! 
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its final determination, and after the appeal was filed the original suit was pending 
daa ni. eae In this connection it is nece:sary also to notice section 4 of 
the Act which provides that : : l 
“ Nothing contained in this Act shall affect the jurisdiction as respects infants of any High Court 
of Judicature.” a 
' Whatever the exact scope of that section may be it seems clear that it operates 
to prevent section 51 of the Act depriving the High Court of the right to appoint 
any guardian ad litem it chose under Order ga, rule 3, even apart from section 56. 


- The case of Nakimo Dewani v. Mt. Pemba Dichen1, upon which the appellants 
relied as showing that the terms of Order 32, have no application to a mimor under 
the Court of Wards is not in point since the compromise in question in that case 

- was made in the District Court and not in the High Court. Their Lordships 
therefore hold that after the a in the original suit was filed in the High Court, ~ 
that Court could appoint such guardian ad litem for the minor as it thought fit,. © 


Those being the provisions of the Act relevant to the case, it is necessary 
to consider who was the guardian ad litem at the date of the compromise. At 
the date of the original suit, Captain Rutherford was the guardian appointed 
by the Court of Wards and he was properly named in the suit as guardian of the 
mjnor, and this is not disputed. : 

+ On 5th July, 1910, J. A.M. Wilson was appointed Manager by the Court of 
Wards in place of Rutherford. On 8th September, 1910, by a siti presented 
to the sigh Court in its civil appellate jurisdiction, Wilson was appointed guardian 
ad litem of the mmor in place of Ru ord, and was given leave to prefer and 
rosecute an appeal on behalf of the minor. This appointment was challenged 
the a ts on the ground that Wilson had not been appointed guardian 
by the Court of W. under section 52 of the Act. For the reasons already 
i no such appointment was ‘necessary. A criticism which may legitimately 
made upon this appointment is that it ought to have been by the 
Subordinate Judge since the suit had not the High Court. However, 
Mr. Wilson thereafter acted as guardian ad litem in the appeal and the fact that 
his appointment may have been re is of no significance. [See Walian 
v. Banks Behari Pershad Singh. and Raja Braja Sunder Deb v. Raja Rajendra Narayan 
Bhanj Deo*.) In any case Wilson’s actions were not the subject of any claim. 


On tgth February, 1912, Angus Ogilvy, who had been appointed by the ' 
Court of Wards tutor and ian of the minor, was a ointed by the High 
* Court as guardian ad litem of the minor in substitution for Wilson. The objection 
rine against the appointment was that Ogilvy could not be substituted for Wilson 
if Wilson had not been validly appointed. This their Lordships regard as an idle 
criticism ; if there was any irregularity in Wilson’s appointment, that would afford 
an additional reason for appointing someone in his place. In their Lordships’ 
opinion, there can be no doubt that at the date of the compromise of the appeal 
‘Ogilvy was the validly appointed guardian ad litem of the minor. 


that it was for the Court of Wards to arrange the terms of the compromise, and 
having arranged them, Ogilvy was in effect the nominee of the Court of Wards 
and was bound to carry out the orders of such Court, and could not act upon 
his owd judgment. Their Lordshi would be disposed to with this view 


Core 40 M.LJ. 201: L.R. 48 LA. 27: -roagr (P.C.). 
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undoubtedly bring his mind to bear upon any matter in which he represents the 
minor. At the same time it is plain that under the Act it is the Court of Wards 
which is responsible for the control of the n and the estate of the minor, 

` and their Lordships have no doubt that under section 18 of the Act, the Court 
has power to arrange a compromise ofa suit on behalf ofa minor. A guardian ad litem 
would be bound to pay close attention to any views of the Court of Wards upon . 
any compromise proposed for the minor: 


When Ogilvy arrived in Calcutta in May, 1912, for the purpose of carrying 
through the compromise, he was confronted first with the advice of the very eminent 
Counsel who were acting for the minor that the appeal was likely to fail, which would 
‘involve the ruin of the minor, and that the proposed compromise was very beneficial 
to the minor ; and secondly with the fact that the Court of Wards had been negotia- 
ting terms over many months, and were satisfied, and indeed pleased, with the terms 


’ arranged. The first question to which Ogilvy had to address his mind was therefore 


© whether there was any ground upon which he, a layman, could properly refuse to 
. accept the advice adere to him. Their Lordships cannot conceive that any 
` ian ad litem honestly considering the interest of the minor and with the materials 
which Ogilvy had, sould. have refused to support the compromise. The fact that 
the Judges in the Court of Appeal approved the compromise as beneficial to the 
minor affords strong justification for the action of O vy. Apart from one piece 
of evidence there is no reason whatever for thinking that Ogilvy. did not himself - 
consider and approve the terms of compromise. That piece of evidence is Exhibit P, 
a statement made by Ogilvy in London in the year 1926, to a witness, Mahabir 
Prasad. In this statement Ogilvy does not suggest that the compromise was not 
beneficial, but he says that he had no independent advice and considered himself 
the instrument of the Court of Wards. This Statement was received by the trial 
Judge under section 32 (3), Evidence Act, on the ground that it might have exposed 
Ogilvy to a suit for es. - The principle n which hearsay evidence is 
tted under section 32 (3) is that‘a man is not li eke a Sete ages: 
his own interest unless true, but this sanction does not arise unless-the party knows 
the statement to be against his interest. There is no reason whatever for thinking 
that Ogilvy supposed that he was exposing himself to a suit for damages. In their 
Lordships’ opinion, this statement Ought not to have been admitted in evidence. 
However, if it be admitted, it is of very slight evidential value. No attempt was 
made to take the evidence of Ogilvy on commission, though he lived for 18 months 
after making his statement, and the statement cannot outweigh the sworn petition 
which Ogilvy presented to the Court. Their Lordships see no ground whatever 
for imputing any negligence to Ogilvy. That being so, it becomes 
to consider the point of law discussed by Edgeley, J., but not argued in the Court 
of Appeal, namely, whether negligence, however gross, on the part of Ogi 
would afford any-ground in law for depriving the innocent plaintiff of the fruits 
of his decree. It is not suggested that Keshava Prasad was responsible for any 
action or inaction on the part of Ogilvy. 


The only other point upon which the appellants have challenged the compromise 
is the allegation that there was such a conflict ofinterest between the minor and 
the Court of Wards as to disentitle the Court of Wards from wales Fa behalf 
of the minor, and to make it impossible to rely on any arrangements by them. 
The appellants rely on the general principle stated in Aberdeen Railway Co: v. Blaikie 
Brothers’, that it is a rule of universal application that no trustee shall be allowed 
to enter into engagements in which he has or can havea nal interest conflicting, 
-or which,may possibly conflict, with the interests of whom he is bound by 
fiduciary duty to protect. Two points were cd ; first that the Court of Wards 
were primarily concerned with getting rid of their own liability under the decree 
appealed efrom,.and secondly t they were concerned with matters of general 
policy rather than with the interest of the mmor. It is true that under the decree 





1. (1859-54) 1 Macq. 461 : (1854) 2 Eq. Rep. 1281. 
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of the Subordinate Judge the Court of Wards might have been rendered liable 
directly or indirectly to make certain payments, though they were not parties to 
the suit, and they were anxious Gadotbiediy to get rid of this part of the decree.. 
It is also apparent from the documents on record that in considering the compro- 
mise they were not unmindful of its effect upon questions of policy, but their Lord- 
ships are entirely satisfied, as were both ae Courts in India, that the Court of 
Wards always most scrupulously regarded the interests of the minor as the foremost 
consideration, and that they allowed no other matter to influence their judgment. 
There was no conflict of interest between the minor and the Court of Wards. Both 
‚were anxious to succeed in the appeal, and, if that were impossible, then, in the 
apem to get as much as they could from the opposite party. The Court 
of Wards were abundantly justified in requiring that the expenses incurred by them 
on behalf of the minor should be discharged under the compromise by the PE 
party, and this term of the compromise was for the benefit of the minor. In this ` 
respect the position of the Court of Wards was analogous to that of a solicitor 
who advises his client to accept a compromise one term of which is that the costs 
of the solicitor shall be paid by the opposite party. It has never been suggested 
that the inclusion of such a term would enable the client to repudiate the compromise. 
In the opinion of their Lordships the appeal fails on very point. z 
- Their Lordships will therefore humbly advise His Majesty that this appeal 
-be dismissed. The appellants must pay the costs of respondents 1 (A) and 1 (B). 
Solicitors for Appellants. Messrs. Douglas Grant @ Co. 


Solicitors for Respondents. Messrs. Hy. S. L. Polak & Co. 
V. S. —— Appeal dismissed, 
[PRIVY OOUNOIL.] 


(On appeal from the High Court of Judicature at Fort William in Bengal.) 
PRESENT :—LoRD MaaDsruotr, Lorp RED AND Sim JOHN BEAUMONT. 
T. A. Menon .. Appellanti" 


U. 
, Criminal Law Amendment Ordinance (KATA of 1943), Section 5-—Pozoer to allot to tha Spacia! Tribunal 
Arnt ae iiaia ees id not require sanction under section 197 (1) of the Criminal 


A Governor cannot specify a Court under section 197 (2), Criminal Procedure Code unless ho 
has given a sanction under section 197 (1). A Governor cannot acquire power to specify a Court 
in a case to which section 197 (1) does not apply by coupling the specification with an unnecessary 
sanction. Where in a case the sanction is unn e ification by a Governor of a Court 
not being a valid specification would not affect the right of the Government to allot that case toa 
Special Tribunal under section 5 of the Criminal Law Amendment Act. - i 


J. M. Pringle, Charles Bagram and A. G. Pullan for Appellant. 
Sir Walter Monckton and R. K. Handoo for the King. 
Their Lordships Judgment was delivered by 
Lorp Rzem.—In 1934, the appellant was appointed to the Indian Civil 
Service. During 1943, he was employed as Additional District Magistrate at 
Midnapore and while so employed he was concerned in the investigation of a 
_charge of bribery against Dr. da a sub-assistant surgeon of the Bengal-Nagpur 
“Railway. While the case against Dr: Panda was still under investigation the 
appellant was transferred from Midnapore and he went to Calcutta where he 
stayed fora time. It was cg et a on goth December, 1943, while in Calcutta 
he received a bribe from Dr. da and he was suspended. On 6th July, 1945, 
the following Order was made by the Governor of Bengal : 





P,a. Appeal No. 3g of ae) ` 7th November, 1949. 
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“In exercise of the as Fr cr to (b) and sub-section (2) of section 197 
of the Code of Criminal ae ee NS coe Ee is pleased to accord sanction to 
the prosecution of Mr. T. A. Menon of the Indian Ci 


Service under suspension in respect of 
(4) an offence under section 161 of the Indian Penal Code. - 

(b) an offence under section 165 of the Indian Penal Còde. 

(c) an offence under section 420 of the Indian Penal Code. 

(d) an offence under section 120-B of the Indian Penal Code read with section 161 of the 
Indian Penal Code. - i | 

0) an offence under section 120-B of the Indian Penal Code read with section 165 of the 

Ta "i x 


) an offence under section 120-B of the Indian Penal Code read with section 420 of the 
Indian Penal Code. 

~ (A Any other offence or offences as may be found to have been committed by him, 

` and to direct that the trial of the case should be held in the Court of the Chief Presidency 
“Magistrate, Calcutta,” A Ga acd 

Immediately, thereafter proceedings were instituted against the appellant in 
the Court of the Chief Presidency Magistrate who took cognisance of the case. 
The appellant objected, to the jurisdiction of this Court but before anything further 
was done an o was made by the Legislative Department of the Government 
of India as follows : . - : í 

“ In exercise of the powers conferred by sub-section (1) of section 5 of the Criminal Law Amend- 
ment Ordinance of 1949 (XXTX of 1 3), the Central Government is pleased to allot for trial to the `. 
First Tribunal with uarters at Calcutta the case speciied im the SELANG, he ne > 

Included in the schedule were the names of the appellant and his Clerk N. C 
Menon and the offences against each, those charged against the 
appellant being an offence under section 161 of the Indian Penal Code. © 

„After further procedure a charge was framed against the appellant in the 
following terms.: < y AR 

“That about the goth day of December, at Jhowtolla Calcu 
Publis Setya ab anon ber of Indian Civil Service accepted Kom DI SNG Panda awati; being a 
nigan na canon other than legal remuneration as a motive for showing favour in the exercise of 
official functions to the said Dr. S. N. Panda in the matter of hushing a case of all, bribeny 
against the said Dr. S. N. Panda or for rendering or attempting to erie nga An d 


Panda i 

In the proceedings agait the i Dr Pandaan ase ae Ena, i under. 

section 161 of the Indian Penal Code and within the cognizance of this Tribunal and we hereby 

direct that you be tried by the said Court on the said charge. . 

Dated this 5th day of January, 1946.” i 

. The appellant and his clerk were tried e Tribunal and on 25th A 

1946, both were convicted and sentenced. "Ine agh 7 we 

- conviction to the High Court at Fort William ; on 14th February, 1947, his appeal 
On grd July, 1947, the appellant was Order in Council granted 
jesty in Council, terms of this Order are 


“his appeal. The Report of the udicial Committee which was ap ved by the 

Order in Council is quoted begins by narrating the p ure in the case 

and proceeds ; = : 
“that the Petitioner’? (now the Appellant) “submits that the trial tribunal was 

cution of the Petitioner in the Court of the Chi Presidency Magistrate and not by the Tribunal” 
There followed the report in these terms: : 


“Their Lordships do this day agree humbly to report to Your Majesty as their opinion that 


leave to be granted to the Petitioner to enter and prosecute his Appeal against the judgment 
of the Court of Judicature at Fort William in dated the 14th day of February, 1947,- 
but that Appeal ought to be limited to the q ion law in regard to the sanction given urde 


section 197 of the Code `of Criminal Procedure, 1898.” 

This report was made before the decision in Gill v. Ths King!. Before that 
decision itewas not certain that sanction under section 197 (1) of the Code of Criminal 
Procedure was not necessary before a public servant to w. that section lies 
could.-be prosecuted for an offence against section 161 of the Indian Penal Code. 


1. (1948) 2 M.L.J. 6: (1948) FLJ. 19: LR. 75 LA. 41 (P.Q). 
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The first argument which Counsel for the Appellant sought to present in this 
appeal may be summarised thus: Gifs case! shows that sanction was not required 
in this case, as it was ulira vires of the Governor to give sanction and equally wira . 
vires to direct in what Court the trial should be held. Without the latter direction 
the case could never have come before the Chief Presidency Magistrate, and if 
it was not properly before him it cannot propcrly have been transferred to the 
Special Tribunal. Therefore that Trib had no jurisdiction and the appeal 
ahould succeed on that ground. No doubt the argument does bring in a 
question about the Governor’s sanction, but it certainly does not raise “ the 
dain of law in regard to the sanction”? to which the Order in Council refers. 

Equa is set out in the Order in Council and is whether the trial by 
the Tribunal was invalid by reason of the fact that the sanction granted was a 
sanction for prosecution in the Court of the Chief Presidency trate and not 
by the Tribunal which is a very different matter. Their Lo ips therefore, 
cannot entertain this argument. 

The other argument submitted was in different form. It was that this case 
was incapable of transfer from the Court of the Chief Presidency Magistrate by 
allotment to a Special Tribunal under section 5 of the Criminal Law Amendment 
Ordinance, 1943, because that section does not apply to a case when a Governor 
has already specified the Court before which the trial is to be held. But there is 
no ground for any such argument unless the specification of the Court by the Gover- 
nor was a valid specification. A Governor cannot specify a Court under section 
197 (2) of the Code -of Criminal Procedure unless he has given a sanction 
under section 197 (1). -He has no power to specify a Court in any other case. 
GilPs case makes it clear that no sanction was necessary in this case and in their 
Lordships’ judgment a Governor cannot acquire power to specify a Court in a case 
to which section 197 (1) does not apply by coupling the specification with an un- 
necessary sanction. As the sanction in this case was unnecessary the specification 
of.a Court could not have the effect which the Appellant seeks to attribute to it 
and, therefore, the argument must fail. Their Lordships do not find it nean 
to consider whether in a case where a sanction is necessary it would be co 
Ne Spee Ta 


Their Lordships will humbly advise His Majesty that this appeal should 5 


Solicitors for Appellant : Hy. S. L. Polak @ Co. 
Solicitors for the King : Solicitor, High Commissioner for India. 4 
VS. — Appeal dismissed. 
[PRIVY OOUNOLL.] ka 
[On appeal from the High Court of Judicature at Madras.] . 
Present :—Lorp GREENE, Lorp OAKSEY AND SR JoHN BEAUMONT. 
C. S. Nataraja Pillai (now deceased) and another .. Appellants * 


U. 
C. S. Subbaraya Chettiar .. Respondent 
k Hindu Law—Adoption—Widow domiciled in French to adopt io herself—Rights of such 
adopted son to swcceed to her moveable and immoveable p ies in Brihsh Incho—Evidence Act (I of 18 D 
Saetion To= idim of French Geurt te rigare I of adoption—Admissibiliiy in soudence in 5 
before Courts in British Indio—Valus to be attached to such judgments. 

Whea Hindu widow a damiicited a 1 gadhen, ee ae a 
son to herself and the status of the son so adopted as her da PEVE na me a tem ty be derana ki 
in accordance with the law of her domicile (ar) French law. Under that law she can validly adopt 
a son to herself. A son so adopted being enti to succeed to her estate woyld be entitled to succeed 
to her properties in British India both moveable and immoveable even though such an adoption 
would not be valid in British India. There is no reason in principle why a person who, by the law 
Wore Ronis aot thus by the law spplicable in Meieih India, aut be regarded ax the ad | 
son of the owner of immioveable property mi British India, should be regarded as “incapable 
eae hee ee d be incapable of succeeding to moveables. 


I. (1946) 3 ML, 6: (1948) F.L.J. 13 : LR. 75 LA 41 (P. ee 
1944 


* Appeal No. 5 of ovember, 1949. 
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\ 

A judgment given by the French Courts in Pondicherry in regard to the validity of an adoption 
by a du widow be admissible in evidence under section 13 of the Evidence Act in proceed- 
ings in Courts in British India even though one of the parties to such proceedings was not a party 
to the proceedings in the French Courts. The weight to be given to it must depend on the 


circumstances and it cannot beysaid that it must be followed. it is a judgment of the Court of the 
domicile in relation to the validity of the adoption both in law and as regards the facts necessary 
to its validity in Pondicherry, it is cogent evidence of the French law itself and ought in such circum- 
tances to be given great weight in all the matters with which it deals. 


C. S. Rewcastle for Appellants. 

R. A. Parikh for Respondent. 

Their Lordships’ Judgment was delivered by 

Lorn Greene.—This is a re-hearing of an a by the Appellant from a 
decree, dated the 15th November, 1938, of the High Court of Madras, in its Ap te 
Civil Jurisdiction, dismissing the Appellants’ appeal from a decree, dated the Ist 
December, 1936, of the High Court in its Original Civil Jurisdiction. The present 
ape was dismissed by Order in Council, dated the 22nd gas 1948, which gave 

t to the humble advice given in the judgment of the Board delivered on the 
17th June, 1948.1 The Appellants subsequently presented a petition asking 
that Order in Council should be re-called and leave be granted for the appeal 
to be re-heard, alleging in support of the petition that their Lordships in coming 
to their conclusions ad been misled with regard to a certain matter to which refer- 
ence will pan be made. The prayer of the petition was granted and this 
re-hearing was ordered. 


In the suit out of which the appeal arises the Respondent (Plaintiff) obtained 
a declaration that he was entitled to the property in suit as the adopted son of a 
Hindu widow named Vasavambal with consequential relief. The claim had 
been opposed by the Appellants (Defendants) on ground that they were entitled 
to the property either by a gift inter vivos or by a gift by Will On the prigel hear- 
ing of this appeal the Board was of opinion that the claim of title put forward by 
the Appellants could not be maintained and no attempt to support it was made 
on the present re-hearing. But Counsel for the Ap ts then argued that the 
pd sea were in possession and could only be displaced if the respondent could 
out a title, which they elaimed he had failed to do. The Board rejected 
the argument that the Defendants were in possession and as their claim of title 
fajled their appeal necessarily failed with it. The appeal was accordingly dis 
missed. ‘The reasons given in support of the petition for a re-hearing were that their 
Lordships were misled by certain statements appearing in the record from which it 
appeared to them that a receiver and not the Appellants was in possession at the date 
of the commencement of the suit ; and that on a true view of the facts the Appellants 
were entitled to set up the plea of possession. ‘ 


Their Lordships do not propose to examine further the question who was in 
truth in possession at the date when the suit was instituted. Clearly if the Appellants 
were not in possession they could have no locus standi to appeal, their claim based 
on title having admittedly failed. Their Lordships will assume (as was held by 
the trial Judge—Record, page 40, line 4), that the Appellants were in possession and 
were, therefore, competent to maintain an appeal. On this footing it becomes 
necessary for the Board to examine again in this appeal the title by adoption which 
formed the basis of the Respondent’s claim. The Board on the original hearing 
stated, 

“ Nq doubt it is true that it was for the R ent to make out to the satisfaction of the Court 
that heba a title which would warrant an order for delivery of possession to him. That he succeeded 
m . ee 
The efi t of the failure of the Appellants to make good their claim based on title 
and the Board's decision that the Appellants were not im possession made it unneces- 
sary for the Board to examine what was the fundamental question in the case, 

we a eaaa 


1. (1949) 1 M.L.J. 134 Pa). 
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namely, the validity of the adoption relied on by the respondent which had been 
established in the lower Courts. It is now necessary for the Board to consider 
whether the Courts in India were correct in holding that the adoption was valid. 


Vasavambal was the widow of Calve Sadasiva Chettiar (hereinafter called’ 
“ the deceased ”), to whom the pro in suit, which is situated in British India, 
had belonged. He and after his death his widow were admittedly domiciled in 
Pondicherry in French India and their personal law was governed by the law there 
in force. He died in the year 1891 without issue, and in the year 1906, Vasavambal 
made an adoption of the Respondent, then three years. It is the Respondent’s 
case that this adoption was an adoption of himself both to the deceased and to 
Vasavambal herself. Having to what took place in relation to certain 
earlier litigation and a compromise made in connection therewith, the Respondent 
no longer claims title as the adopted son of the deceased. He bases his case entirely 
on his alleged position as the adopted son of Vasavambal herself, who had becoine 
the owner of the property in suit in circimmstances which it is now not necessary 
to explain. The adoption, ne claims, was effective under the law applicable, 
viz., French law in force in Pordicherry and it had moreover been held to be effective 
by the French Courts. 


Both divisions of the High Court of Madras held that the adoption was effective 
and that the Respondent was entitled to the property in suit. 


Before their Lordships it was argued that the view taken by the High Court 
on the appeal was erroneous on three main grounds, viz., (1) that the Court accepted 
the deed of adoption executed by Vasavambal as proving the fact of adoption, 
whereas evidence should have been given that the acts necessary for a valid adoption, 
in particular the physical giving and acceptance of the adoptive child, were perform- 
ed; (2) that on its true construction the deed of adoption was only dealing 
with an adoption to the deceased and not with an adoption to Vasavambal as 
well; (3) that under the law of British India it was not competent to a widow 
to adopt to herself; (4) that the Judges of the High Court erred in treating them- 
selves as bound to accept a declaration of the French Courts that the Respondent 
had been validly adopted by Vasavambal. 


The first of these grounds can be dealt with quite shortly. It is, their Lordshi 
think, based on a misapprehension. The Courts in India were not relying on the 
mere production of the deed as establishing the factum of adoption. There were in 
their Lordships’ view, a number of circumstances in the contemporancous and 
subsequent behaviour of the parties from which the performance of the n 
acts could be and was properly inferred, particularly, in dealing with events which 
had taken place as long ago as 1906. Reliance was placed by the Appellants 
on evidence which had iven by Vasavambal herself (who died in he year 
1922) in an earlier suit in which she had denied the fact of adoption. But their 
Lordships with the view which had been taken as to this evidence in earlier 
suits in which attempts had been made to rely upon it. The denial there made 
is inconsistent with all the previous declarations and actions of Vasavambal in 
which she had consistently asserted the may of the adoption. It was pointed 
out by Pandalai, J., in his judgment in one of the earlier suits (C. S. No. 591 of 
1928) that 

FG, stempts to repudiate her solemn acts have been charaterised in no uncertain terms 
by all Courts who have dealt with it.” 5 
Their Lordships have no difficulty in treating this evidence as completely unreliable: 


~. (2) The interpretation of the deed of adoption is not, in their Ibrdships 
opinion, free from doubt. It must, they think, be construed as a document exe- 
‘cuted in contemplation of the law of Vasavambal’s domicile, viz., the French 
-law.obtaining in Pondicherry under which adoption by a widow is pérmissible 
and not in contemplation of the law of British India under which it is not permis- 
sible- The deed contains the statement that Vasavambalis ing the adaption 
not merely on account of the salvation of the soul of the d but also “on 
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account of the salvation of my own soul,” an expression which. appears to their 
Lordships to point strongly to an intention to adopt to herself as well as to her 
deceased husband and they think that the deed should be so construed. The 
reference later in the deed to the boy as “ my adopted son,” although it would no 
doubt be accurate as applied to the status of the boy as being adopted to the deceased, 
is nevertheless consistent with the view that he was also being adopted to Vasavambal 
herself. The French Courts have treated this deed as effecting an adoption to 
Vasavambal and it was homologated as such by the justice of the peace at Pondi- 
cherry on the 18th January, 1908. The effect to be given to the judgments of the 
French Courts will be more conveniently dealt with under head b). 


(3) It is not in dispute that a Hindu widow whose personal law is that of 
British India cannot adopt to herself. But in this case it is conceded that the personal 
law of Vasavambal was Hindu law as obtaining in French India. In the appeal 
to the High Court it was also conceded that 

“ under French law a Hindu widow can adopt a son to herself and that if she does her adopted 
son succeeds to her estate.” 

This concession was in their Lordhships’ opinion properly made. Vasavambal 
was domiciled in Pondicherry and her capacity to adopt a son to herself and the 
status of the child so adopted as her adoptive son were matters to be determined 
in accordance with the law of her domicile, i.e., French law. 


(4) The High Court on appeal was of opinion that it was bound to accept 
the declaration of the French Courts in Pondicherry, affirmed by the Court of 
Cessation in Paris, that the respondent was adopted by Vasavambal. This decision 
of the High Court was based on the view, not that the declaration of status was a 
judgment in rem but that, being analogous to such a judgment, it ought to be accepted 
as binding by the comity of nations. Itis that as the judgment of the French 
Courts does not fall within section 41 of the Indian Evidence Act it is not admissible 
at all. 

It is true that the judgment in question was given in proceedings to which 
the present appellants were not parties, their application to intervene therein having 
been rejected. But in spite of this their Lordships are of opinion that it is admissible 
under section 13 of the Indian Evidence Act. The weight to be given to it must depens 
“on all the circumstances altho their Lordships do not accept the view held, 
apparently, by the High Court that it must be followed. The wani decides 
two matters, namely, first, that the adoption was one which Saale idly be made 
under French law and, secondly, that it was made in such manner as French law ' 
required for its validity, one of the requisites being the delivery and acceptance of the. 
child as in the law of British India. The concession above referred to, quite apart 
from the French judgment, concludes the first of these matters. That the delivery 
and acceptance of the child is properly tg be inferred in all the circumstances has 
been stated earlier in this judgment. that is left to be extracted from the French 
judgment is, therefore, that in all other respects as required by French law the proper 
procedure of adoption was followed and also that in treating the adoption as an 
adoption not only to the deceased, but to Vasavambal herself, the French Courts 
construed the deed as having that effect. Their Lordships are of opinion that the 
French judgment, although the appellants were not parties to it, ought in the circum- 
stances to iven great weight in all the matters with which it dealt. It is cogent 
evidence of French law itself. It is a judgment of the Court of the domicile 
in relation to the validity of the adoption both in law andas regards the facts necessary 
to its valjdity in Pondicherry. e subject-matter of the judgment was that now 
in issue and the French Courts were unanimous. Leaving aside for a moment the 
question of the construction of the deed there is no reliable evidence to the contrary ' 
on any of these matters and their Lordships are of opinion that the French judg- 
ment ought to be regarded as strong and uncontradicted evidence. 


With regard to the construction of the deed the French Courts were in their 
ips’ opinion prima facis the . proper Courts to construe it. 'Fhejr Lordships 
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do not go so far as to say that if the French Courts had placed upon it some construc- 
tion which Ta from-some cf definite principle of French law) it was in the view 
of the incapable of bearing, the Board would be bound to follow it, But here 
the construction adopted by -he French Courts is one which in their Lordships 
opinion is the ngekek able one. 


In the circumstances their Lordships are satisfied that the adoption was a 
valid adoption of the respondent by French law both in law and in fact. In conse- 
mene as was admitted in the High Court on appeal, he succeeded to the estate of 

asavambal. 


Lastly, it is argued that in order to succeed to immoveable pro in British 
India an adopted child must have been validly adopted in acco ance with the 
municipal law of British India : and that adoption by a widow not being recognis 
by that law it could not be relisd on in a claim to such property. Their Lo hips 
do not accept this argument. The personal status of the respondent as the heir of 
Vas vabal falls to be ascertained by reference to French law and for the reasons 
already given his status has been established. Their Lordships have not been 
referred to any authority to the effect that some principle vaguely analogous to 
that which for special reasons governed in English law, i.s., that an heir to succeed 
to English real estate must have been born in wedlock, has the effect of disentitling 
the respondent from claiming as the adopted son by the law ae his status ; 
and they can see no reason in principle why a person who, by the law of his domicile 
and that (as is admitted) by the law applicable in British India, must be regarded 
as the ear son of the owner of immoveable property in India should be regarded 


as incapable of succeeding thereto ariy more than he would be incapable of succeeding 
to moveables. 


Their Lordships will humbly advise His Majesty that the appeal should be ` 


Solicitors for Appellants : Chapman Walkers. 
Solicitors for Respondent : Lambert and White. e = 
VS. Ee Appeal dismissed. 
[PRIVY OOUNCIL.] 
(On appeal from the High Court of Judicature at Lahore). 


Present :— LORD Smonps, Lorn MacDermorr, Lorp RADGLIFFE, Sm JOHN 
BEAUMONT AND SIR LIONEL LEACHE. 


The Governor-General in Council .. Appellant* 
v. 

Constance Zena Wells .. Respondent, 
Indi E l > Liabili Act XXIV 8), S . 7 C a C . af li 
sovarad by sition 3 (O Naela of re cap ae 4 (OS resulting in the death a ionia 
working en the sams engi wit against administration for as under the Fatal Acci Act— 


Plea in defence of common employment—If open. 


Section 3 (d) of the Indian Empoyers’ Liability Act has to be read as cov ing only two categories 
of negligence c act or omission of a fellow servant done or made (1) in obedi ce to any rule or 
bye-law of the employer and (2) in obedience to particular instructions given by a person either 


s duties and cannot be construed as covering a third —the act or omission of a 
fellow-servant done or made in the normal performance of his, the fellow-servant’s duties. 


Where owing to the enc€ of a railway engine driver injuries are caused to a firepan work- 
ing on the same engine whi results in his death and the Railway administration is sued for damages 
under the Fatal Accidents Act, 1885, section 3 (d) would not operate to take away the defence of 
common employment. i 

W. W.K. Page and B. McKenna for Appellant. 7 ii 


Respondent Ex parte. | 
*P.d. Appeal No, 18 of 1948, 94th November, 1949; 
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Their Lordships’ Judgment was delivered by 

Lorp MacDerrmotr.—The suit out of which this appeal arises was brought 
in forma ay Sil by the respondent against the appellant under the Fatal Accidents 
Act, 1855, for damages for the death of her husband, Ronald Duncan Wells. He 
had died on the 14th December, 1937, as the result of injuries received a few days 
earlier when the engine on which he was serving Asa fireman in the employment 
of the North Western Railway was involved in a collision within the limits of the 
railway station at Mathelo. The respondent alleged that the collision 
was caused by the es al of the Railway’s employees and claimed on behalf 
of her two children and herself. At the date of the accident the North Western 
Railway was owned by the Government of India and administered by the Secretary 
of State for India in Qouncil acting through the North Western (State) Railway 
Administration. ‘The deceased was then serving on the Railway pursuant to a 
contract of service made by him with the Secretary of State on the 29th March, 
1929. 

The suit came to hearing in the Court of the Subordinate Judge, First Class, 
at Lahore. He held that the accident was solely due to the negligence of the 
driver of the engine on which the deceased was wre as fireman, that the driver 
and the deceased were in common employment and that defendant was entitled 
to rely upon the doctrine of common employment as a defence to the suit not- 
withs ing the provisions of section 3 td) of the Indian Employers’ Liability 
Act, 1938 (hereinafter referred to as the Act of 1938). He accordingly found 
for the defendant and on the 5th July, 1940, E that the suit be dismissed. 

On appeal to the High Court at Lahore this decision was reversed and the 
plaintiff was ted a decree for Rs. 36,000 to be divided between her and her 
children in equal shares. The decree and judgment of the High Court 
were pronounced on the 18th May, 1945. Itis from them that the present appeal 
is brought by the Governor-General in Council. 

Before their Lordships’ Board no question was raised as to parties or the respon- 
dent’s right to sue or the quantum of damages awarded by the High Court. The 
grounds of appeal were limited by counsel on behalf of the ap t to two points 
of law which had been considered and decided against him by the High Court. 
- They may be stated shortly in question form thus :— 


(1) Is the Crown bound, in relation to the administration of the North 
Western Railway, by the-Act of 1938? and 


(2) Ifso, do the provisions of section 3 (d) of the Act of 1938 make the defence 
“of common employment inapplicable in the present case ? 


In view of the conclusion which their Lordships have reached on the second 
of these questions it becomes to decide the first. For that reason 
and as the respondent was not reid before the Board their Lordships, while 
acknowledging the assistance they have received from the fair and careful argument 
of counsel on behalf of the appellant, are not disposed to enter upon a discussion 
of the important and difficult issues which the first question involves. They, 
therefore, proceed to a consideration of the second, assuming for the purpose, but 
without expressing any view on the matter, that the respondent is entitled as against 
the appellant to rely upon the Act of 1938 by way of answer to the plea of common 
employment. 

In so far as material to this appeal section 3 of the Act of 1938 reads as follows : 

“g. Where personal injury is caused to a workman— 
(a) a She ar a ar a ae 


(OEE SEEE PERERAU 
reason of any’act or omission of any person in the service of the employer done or made < 


a opel 
to rule law of the omployer...... to 
irika given by any a thd employee bey delegntollautboity i thet beball Or ln 


178 THE MADRAS LAW JOURNAL REPORTS. [1950 


a suit for in respect of the injury institated by the workman or by any person entitled 
in case of his dea shall not fail by reason only of the fact that the workman was at the time of the 
injury a workman of, or in the service of, or engaged in the work of, the employer,” 

The negligence 'of the engine driver consisted in driving past a signal set at 

On the facts it is clear that this was not done in obedience to any rule 

or bye-law or to any instructions the driver had received. It was done in the 
ordinary course of his employment. It may be open to question whether this 
is the équivalent of saying, in the words of section, that it was done “in the 
normal performance of his duties,” but for present purposes their Lordships will 
assume, in the respondent’s favour, that it is. ` 

In these circumstances the crucial question is whether section 3 (d)'is to be 
read as covering two categories of negligence or three. For the appellant it was 
contended that it covered but two—the act or omission of a fellow servant done 
or made (i) in obedience to any rule or bye-law of the employer ; and () in obe- 
dience to particular instructions given by a person either by virtue of authority 
delegated by the employer in that behalf or in the normal performance of su 
person’s duties. If this is the true meaning of paragraph (d) it is plain, on the 
facts stated, that it did not operate to take away the dekne of common employ- 
ment in the present case. The High Court, on the other hand, held that paragraph 
9 covered three categories—the act or omission of a fellow servant done or made 
i) in obedience to any rule or bye-law of the employer; (i) in obedience to 
particular instructions given by a person to whom the employer has delegated 
authority in that bebal: and (iii) in the normal performance of his, the fellow 
servant's, duties. If this is the correct interpretation then, on the assumptions 
already mentioned, the present case would fall within the third category and 
common employment would not be a defence. 


. In the view of their Lordships the true construction of section 3 (d) is that 
contended for by the appellant. It accords better with the grammatical structure 
of the paragraph and is the more natural ing of the ress used. In addition, 
it conforms better with the limited purpose of the Act w. ich as its title and the 
particularity of the several paragraphs of section 3 go to show, was intended not 
to abolish the doctrine of common employment ba rather to reduce its scope. 
If, however, what may be called the three category construction were to prevail 
the result would be to reduce the doctrine almost, if not altogether, to the point 
of extinction and to render otiose much in section 3 which is designedly detailed 
and specific. It is true that in the British Employers’ Liability Act of 1880, on 
which the Act of 1938 was obviously modelled to a considerable extent, section 1 (4) 
—which is the provision corresponding to section 3 (@) of the Indian Act—does not 
contain the words “ or in the normal performance of his duties ” or any equivalent. 
The addition of these words in section 3 (d), however, but strengthens the view 
which their Lordships have already exp . In 1888 it was held by the i 
Court of Appeal in Claxton v. Mowlem @& Co.1 that the words of section 1 (4) of 
the Act of 1880: l 


OE ENA icular i cti i an delegated with the authority of the 
aii S parti instruction given by any person delega ty 

referred to a manager or person in the position of a manager and not to one who 
was but a fellow worker. The words added at the end of section 3 (d) of the Act 
of 1938 are apt to avoid the limi effect of this decision and their Lordships 
have no doubt that they were i with that intention and ought, accordingly, 
to be read as enlarging the class of persons in obedience to whose instructions the 
fellow servant has done or made the act or omission. causing the injury complained of. 


Their Lordships are, therefore, of opinion that the defence of common employ- 
ment was open to the appellant and that the second’ question should be answered 
in the negative. As on the facts and findings it was an effectual defence, it follows 
- that the ¢laim must fail i 








1. (1888) -4'TILR. 756. 


> 
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Their Lordships will, accordingly, humbly advise His Majesty that the a 
: ee = 


be allowed, the decree of the High Court set aside and that of the Su i 
Judge restored. 

Solicitors for Appellant : Sanderson Les @& Co. 

Respondent Ex parte. 

VS. — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justia VISWANATHA SASTRI. 
Navan Kattayya Goundan | .. Appellant* 


v. 
Mambattanveettu Kannan alias Periabbu Goundan .. Respondent. 


Usufructuary of tress—Righi to go on adjoining land to gather fruis of tress falling on it. 

An usufructuary of trees is not entitled to go on to the eee ang in order to gather the 
fruits that fall there from such portions of the trees as project over such land. Such a right is not an 
easement within the meaning of the Easements Act and a suit to restrain the owner of the adjoining 
land by an injunction from interfering with such 2 right has to be dismissed. 

Appeal against the decree of the District Court, North Arcot, in A. S. No. 130 
of 1946, preferred against the decree of the Court of the District Munsiff, Vellore, 


in O. S. No. 311 of 1944. 


V. V. Raghavan for Appellant. 
B. V. Viswanatha Aiyar for Respondent. 
The Court delivered the following j 
Jupcment.—The plaintiff is the appellant in this second appeal He sued 
for an injunction aey ing the defendant from interfering with his right to go on 
the defendant’s land and having access to ten aera and four iluppai trees 
belonging to the plaintiff for the purpose of collecting the produce of those trees. 
The Courts below have dimise the suit. Hence this second appeal. 
One Venkatapathi Naidu owned a tope adjoining which there was a bit of 
ramboke land. On this poramboke land he planted the trees now clai 
by the plaintiff. The Government asserted its right to the poramboke land and 
ted a tree patta in favour of Venkata Gi NGING kan tes GOK die Gees laced 
him on the poramboke. Venkatapathi Naidu was enjoying the produce of the 
trees in accordance with the terms of the tree patta granted to him. After his 
death his son Narayanaswami Naidu han ip to his properties and sold the 
tope to one Doraiswami Chetti in 1940 and this person again sold the tope to the 
defendant in 1942. The plaintiff claims to be the purchaser in 1949 of the right 
of Narayanaswami Naidu in the ten tamarind and four iluppat trees standing 
on poramboke land in respect of which tree patta had been granted to his father. 
These trees overhang the plot of land that had been conveyéd to the defendant’s 
predecessor-in-title in the year 1940. The plaintiff now claims that he has a 
right to go on to the defendant’s land in order to gather the produce of such of the 
trees or such, portions of the trees as overhang the defendant’s land. Mr. V. V. 
van, the learned advocate: for the appellant, relies upon the decision 
of this Court in Arwmugha Goundan v. Rangaswami Goundan!. In that case there 
was a family partition at which a very old tamarind tree belonging to the family 


`- was divided amongst the sharers while the site on which the tree stood was allotted 


to one of them. It was held by the learned Judges that the common intention of 
the parties to the partition was that the right to project the branches of the tamarind 
tree over, the land of another sharer should be granted and that the maxim that the 
grantor not derogate from- his grant, was applicable to the case. On this 
inciple they held that it was not open to the co-sharer-who got for his share the 
adjacent to the tree to cut off its branches which projected over his land. 

The Court further held- that in order to-enjoy the produce of the trees growing 
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on the branches projecting on the land of one of the sharers the other sharers had 
a right to go on the land and take the produce. But in the present case the facts 
are wholly different. When Narayanaswami Naidu, the owner of the tope, sold 
it in 1940 to Doraiswami Chetti, there was no obligation laid on the vendee to allow 
the trees to overhang the land purchased by him. He could well exercise the 
right of an owner of land to abate a nuisance by cutting off the portions of the trees 
of an adjoining owner which project over his land. is right, however, be has 
not exercised. From this it does not follow that the plaintiff is not the usufructuary 
of the trees overhanging the defendant’s land. But he is not entitled to go on to 
the defendant’s land in order to gather the fruits that fall there from such portions 
of the trees as project over the defendant’s land. The right claimed by the plaintiff 
is not an casement within the meaning of the Easements Act, and the plea ofan ig 
agreement or contract between the parties to allow a right of entry neve 
negatived, the plaintiff’s suit must necessarily fail. The claim is one 
to law and was rightly rejected by the Courts below. 

The result is that this second appeal is dismissed with costs. 


No leave. ` 
V. S. —____—. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. f 


š PRESENT :—MR. Justice GovinpaA MENON AND Mr. Justice BASHEER AHMED 
AYEED. 


Sriramulu Chettiar .. Appellant® 
D. 

Raja Chettiar and others .. Raspondsnts. 

Civil Procedure Code (V of 1908), Order 7, rule 11—Scope—Plaint found to be under-valusd—Procadure 
to be folletwed—Rejectron of plaint straightaway—Lf justyfed. 

Where a judge finds that a plaint has not been properly valued, he should, in accordance with 
the provisions of rule 11 of Order 7, Civil Procedure Code, direct the plaintiff to value it pro 
and only after his failure to do so, reject the plaint. Where the suit is dismissed because the plaint 
is under-valued, the procedure is not justified and cannot be sustained. 

Appeal inst the decree of the Court of the Subordinate Judge, Vellore, 
dated 18th March, 1946, in O. S. No. 22 of 1945. 


K. V. Ramachandra Atyar and G. R. Fagadisa Aiyar for Appellant. 
T. L. Venkatarama Aiyar and M. Natesan for Respondents. 
The Judgment of the Court was delivered by 
Govinda Menon, J.—The learned Subordinate Judge has evidently lost sight 
of the existence of Order 7, mle 11 of the Code of Civil Procedure. Ha 
found that the plaint has not been properly valued, the learned Judge should have, 
in accordance with the provisions of Order 7, rule 11 of the Code of Civil Procedure 
directed the plaintiff to value it property and only after his failure to do so, rejected 
the plaint. As it is, the procedure adopted by the learned Judge is not justifiable. 
The suit should not have been dismissed because the plaint was under-valued. 
The counsel for the respondents did not seek to justify the decision of the lower 
Court because patently it is unjustified and he wisely refrained from supporti 
the decision. In these circumstances the decree of the lower Court is set aside an 
the suit is remanded to the Subordinate Judge of North Arcot at Vellore to be 
i of according to law. The costs of this appeal will abide and follow the 
result of the further hearing of the suit in the Court below. If the parfies desire 
to adduce any additional evidence, the kaga a Judge will allow them to do so, 
tho such a direction is unnecessary. As ap t is a pauper and no court- 
feo tee been paid, there need be no direction regarding elan of court-fke. 
V.S. -> a = Appeal allowed. 


` # Appeal No. 392 of 1946. | “asth October, 1949- 


own 


E 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RAJAMANNAR, Chisf Justice AND Mr. JUSTICE KRISHNA- 
swam NAYUDU. 


SV. L. SV. Sevugan Chettiar .. Appellant* 


D. 
Chinnasami Chettiar and another .. Respondents. 

Usurious Loans Act (X of 1918), suction 3 (1) (ii) and (2) (b), proviso (added by Madras Act VIII of 
1937)—Scope—Successine L nots for principal and outstanding intsresi—Re-opemng—Permissibiliiy— 
Compound interest in the case of loans to agreculturists—If excessive irrespective of the rate. 

The fact that at each s of the dealings a fresh promissory note was being executed for the 
amount of the principal and the balance of interest outstanding at the time, does not take the case 
out of the provisions of section 3 (1) (H) of the Usurious Loans Act relating to re-opening of the 
account to give relief to the debtor. e Court has power to re-open previous dealings to give relief 
to the debtor. : 

Chithambaram Chettiar v. Loo Thon Poo, (1940) 1 M.L.J. 68 (P.C.), relied an. 

The term “ agriculturist’”? in the Usurious Loans Act, as amended in Madras, must be 
understood in the ordinary sense of a person following the calling of an agriculturt. Compound 
interest as such is excessive whatever the rate may be. - 

(Rate of 12 per cent. per annum awarded by the Court below was confirmed.) 


Appeal against the decree of the Court of the Subordinate Judge, Vellore, 
dated 31st December, 1948, in O. S. No. 49 of 1945. 


R. Gopalaswami Aiyangar and K. C. Srinivasan for Appellant. 

N. R. Raghavachari and T. R. Arunachalam for Respondents. 

The Judgment of the Court was delivered by 

Ths Chisf Fustice-—The only question in this appeal preferred by the plaintiff 
who sued to recover the amount due for principal and balance of interest on a 
promissory note dated the 24th July, 1930, executed by the first defendant and 
others in his favour for Rs. 7 beo is whether the defendants are entitled to any relief 
under the Usurious Loans Act. The suit promissory note carried interest at 24 
per cent. per annum. It is common ground that this promissory note represents 
the final transaction in a series of transactions between the parties oa eran: Be 
1922. In that year there were two promissory notes executed by the first defendant 
in favour of the plaintiff for Rs. 1,000 each, Exs. P-4 and P-5. Under these promis- 
sory notes the rate of interest was also 24 per cent. annum. They were consoli- 
dated into a single promissory note on 20th September, 1924, Ex. P-6, for Rs. 2,000. 
On rath April, 1927, for the amount due under the promissory note of 1924 both 
for principal and balance of interest, another promissory note for Rs. 9,750 was 
executed carrying interest at 24 per cent. per annum. It is in renewal of this 
Ponien note that the suit promissory note was executed on 24th July, 11930 
or Rs. 4,600 which included principal and the balance of interest due er 
the promissory note of 1927. The defendants pleaded that they were agriculturists 
entitled to the benefits of Madras Act IV of 1938 and also pleaded that in any event 
they would be entitled to the benefits of the provisions of the Usurious Loans Act 
because the interest claimed was excessive. The learned Subordinate Judge 
rejected the former plea But accepted the latter and granted a decree for Rs. 2,000 
with interest at the rate of 12 per cent. per annum from the respective dates of the 
two promissory notes, Exs. P-4 and P-5, after giving credit to the payments made 
from time to time. 

The plaintiff, who is the appellant, contends that the lower Court had no 
power to give the defendants the benefit of the Usurious Loans Act in the way 
in which it has done. Firstly, he contended that the rate of 12 per cent. is too 
low, and at least 15 per cent. should have been allowed as a substantially reasonable 
rate. The rate charged by him on the different promissory notes was 24 per cent. 
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and that rate the plaintiff does not claim in appeal. He claims only 15 per cent. 
The lower Court awarded 12 per cent. The question is whether there is any 

und for interfering with the rate awarded by the lower Court. The learned 
S boninat J bas given, in our opinion, sound reasons for awarding a rate 
of 12 per cent. re was obviously not much risk incurred by the plaintiff and 
it must be specially mentioned that the day after the execution of suit 
missory note, the plaintiff obtained a security bond from the first denant 
in t of it. In Narasimhan v. Premayya! only nine per cent. per annum was 
a ed; but as that was a case of a second debt, we do not think that it furnishes 
much assistance to the present case. We confirm the rate of 12 per cent. awarded 
by the Court below. 


It was next contended by learned counsel for ‘the plaintiff that the lower 
Court had no power to apply section g (1) (H) of the Act. In so far as it is relevant 
for this appeal that provision runs thus, as amended by Madras Act VIII of 1937 : 


AER where, in any suit to which this Act applies, whether heard ex parts or otherwise, the 
Court has reason to believe, — 

(a) that the interest is excessive; and ; 

(b) that the transaction was, as between the parties thereto, substantially unfair ; ” ~ 
the Court shall exercise one or more of the following powers, namely : 


HS. oe doce ds : 

Gi) notwithstanding any agreement purporting to close previous dealings and to create 2 new 
obligation, re-open any account already taken between them and relieve the debtor of all liability 
in of any excessive interest, and if anything has been paid or allowed to account in respect of 
such ility, order the creditor to repay any sum which it considers to be repayable in respect 
thereof ; 


Explanation 1: If the interest is excessive, the Court shall presume that the transaction was 
substantially mala; but such presumption may be rebutted by proof of special circumstances justifying 
the rato of interest.” š re 
Sub-section (2) of section 3 of the Act defines “ excessive ” in clause (a) as meaning : 

“in excess of that which the Court deems to be reasonable having regard to the risk incurred‘as 
it appeared, or must be taken to have appeared, to the creditor at the date of the loan.” Sawa 

To clause (b) of that sub-section the following proviso was added by Madras 
Act VIII of 1937, which runs thus : 

“ Provided that in the case of loans to agriculturists, if compound interest is charged, the Court 
shall presume that the interest is excessive.’ i 4 

It was difficult to follow the argument of the learned counsel for the plaintiff 
that the lower Court had no power to re-open the previous dealings between’ the 
parties which eventually resulted in the suit promissory note. The fact that at 
cach stage of the dealings a fresh promissory note was being executed for the 
amount of the principal and the balance of interest outstanding at the time, does not, 
in our opinion, take this case out of the above provision relating to the re-opening 
of the accounts to give relief to the debtor. The decision of the Judicial Committee 
on an ap from the Court of Appeal at Johore reported in Chithambaram Chettiar 
v. Loo n Poo? was relied on by the appellant. In that case there was a series of 
transactions of loan and the interest charged was 24 per cent. per annum in respect 
of cach of them. Interest charged at that rate was on each transaction capitalised 
and made payable by monthly instalments. The Court of Appeal at Johore held 
that the rate of 24 per cent. was excessive and unfair and should be reduced to 
15 per cent. They re-opened the whole course of dealings and awarded interest 
right oe at 15 per cent., but 15 per cent. simple interest. Their Lordships 
in ap id not disturb the finding of the Court of Appeal that 15 per cent. 
was right interest to allow under all the circumstances proved at the trial. 
But they varied the order of the Court of Appeal by allowing interest on the balance 
of interest which was senar manna balsa time of each new transaction Their 
Lordships were of opinion that w. a loan had been incurred for interest and 
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this interest was added to the amount agreed to be due whén a new transaction 
was dgreed between the parties which included such payment of interest as an 
acknowledged debt, it was not’open to any sound objection. Actually there was 
nothing in the Usurious Loans Statute which was applicable in that case to prohibit 
compound interest. It will be noticed that this decision of the Privy. Council 
is really against the contention of the appellant that the Court has no power to 
re-open the previous dealings in circumstances such as-those which exist in the 
present case. There, as in case before us,:there was a series of transactions of 
loan and at cach stage of the course of dealings when a fresh document was executed 
interest outstanding on that date was included along with the principal. Neverthe- 
less their Lordships awatded a rate lesser than what was agreed between the 
parties right through. l be me Ma 
An alternative contention, relying on this decision, was put forward by the 
appellant’s counsel that in any ea tie lower Court ought to have awarded him 
interest on the balance of interest which was outstanding at the time of the successive 
promissory notes. The difficulty, however, in his way is the proviso recently 
added by Madras Act VIII of 1937 abovementioned which provides that in cases 
of loans to agriculturists if compound interest is charged, the-Qourt shall presume 
that the interest is excessive. our opinion, though the lower Court has held 
that the defendants were not agriculturists within the meaning of the Madras 
Agriculturists Relief Act, they are agriculturists within the meaning of the Usurious 
Loans Act because the term ““ agriculturist ” in this Act must be understood in the 
ordinary sense of a person following the calling-of an agriculturist. The question 
then is whether the calculation of interest in the manner claimed by the a ts 
counsel, would not amount to the grant of compound interest.- On. point 
we derive no assistance from the ruling in Girwar Prasad v. Ganeshlal Saroji} to which 
reference was made by the learned counsel for the appellant, nor from the prior 
ruling of the Federal Court in Jaigobind Singh-v. Lachmi Narain Ramli On the 
other hand there is direct authority of a decision of Patanjali Sastri, J., in Venkanna 
Chettiar and Sons v. Sheik Mohamed Rowther* in which, on facts almost identical with 
those in the present case, the learned Judge held that interest charged in the samb 
way must be regarded as compound interest. We respectfully agres with the 
ing of this decision and we hold that to allow interest in the way which was 
aa: by the appellant’s counsel would be to award compound interest. Now, 
compound interest, according to the Madras proviso in the case of loans to agri- 
culturists shall be presumed to be excessive interest. We understand this to mean 
that compound interest as such is excessive, whatever the rate may be. We therefore 
cannot allow any compound interest to the plaintiff in this case. 
The appeal fails and is dismissed with costs. 
<- K.S. | Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. JUSTIOCE PANOHAPAKRESA AYYAK. 
T. Venkataraya Chetti ii =g ; .. Petitioner.* 


Criminal Lawo—Presumption of ixnocence—Order of confiscation of eee b7 a ITT) ta conira- 
sontion af rules justified tahan there is mo proof of Koela or acala of owner of the goods in the 
commission of the offence by the lorry driver. 
There is a presumption of innocence under the law, and no man shall suffer in person or 

Apera y Un. ae H proved to-have ee miit raa: Mere numia of kaole d ene 
connivance*of cri i will not do even, for confiscation. Hence where it is not proved 
that an offence of transporting goods during the night in contravention of the rules was committed 
by a lorry driver with the knowledge or connivance or criminal i of the owner of the goods, 
an order fog the confiscation of goods so transported would not be i 





8 MLJ. 565: F.LJ. 87 (F.Q). : E: . 
A PLTA]. 65: 19049 LJ. 87 F.C.) 3. (1942) 56 L.W. 718. 


* Or. M. P. No. 2291 af 1949. goth November, 1949. 


184, : THE MADRAS LAW JOURNAL REPORTS. [1950 


Petition praying that in the circumstances stated therein the High Court 
will be pleased to set aside the order of the Court of the Additional First Class 
Magistrate, Chittoor, dated 14th March, 1949, in M. C. No. 5 of 1949 and to direct 
the payment of the sale proceeds of jaggery to the petitioner. 


V. Rajagopalachariar for Petitioner. __ 
The Assistant Public Prosecutor (A. S. Sioakaminathan) for the Crown. 
The Court made the following à 


ORDER —In the peculiar circumstances of the case, I am of opinion that the 
confiscation of the j , which belo to this petitioner, for the offence 
committed by the lorry driver whom he engaged to transport it and who trans- 
pe it at night time against the rules was not justified, as contended by Mr. V. 

jagopalachari, advocate for the petitioner, since it was not proved that the offence 
of transporting the jaggery during the night was committed by the lorry driver 
with the knowledge or connivance or criminal negligence of the petitioner. There 
is a presumption of innocence under the law, and no man shall suffer in person or 
property normally unless he is proved to have had the necessary mens rea. Mere 
suspicion of knowl or connivance or criminal negligence will not do even 
for confiscation. Nor will the act of a servant or agent or carrier do. Suppose 
a carrier of a gun of another was convicted under section 19 of the Arms Act, the 
gun should not, normally, be confiscated unless, of course, the offence has been 
committed with the knowledge or connivance or criminal negligence of the owner. 
So too here. I, therefore, set aside the order confiscating the jaggery and its 
, and direct the proceeds of the jaggery also (like the tamarind) to be 

paid over to the petitioner. A 
V.S. —— Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. JUBTIGE KRISAHNASWAMI NAYUDU. 


Hosur Kasipathy, Pleader, Anantapur, ex-pro guardian of 

“the minors Mutchala Kesava Reddi and two others ..  Poetitioners* 
LAN 

Q. P. Venugopal, Official Receiver, Anantapur, appointed property 

- guardian of the minors .. Respondent. 


` 


Where the guardian of property of a minor in violation of the order of Court appointing him 
retained in his hands monies over and above the amount as provided in the order appointing him 
as guardian, it may be proper to make him liable for interest in ordering re-pa t of the exces 
`~ amount. But as there is no provision entitling the Court to a guardian with interest such an 
order for interest cannot be made. In view of the lacuna in the Rules framed under the Guardians 
and Wards it is o that a Rule similar to rule Q17 of the Civil Rules of Practice (Madras) 
and rules 2 3 of Order 26 of the Ori Side Rules (Madras High Court should be framed to 
bring the guardian of the properties on the same lines as receivers appointed by Courts. . 

Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the District Court of Anantapur, dated 17th 


November, 1948, and made in O. P. No. 8 of 1941. 
P. M. Srinivasa Atyangar for Petitioners. 
C. P. Venugopal for Respondent. 
The Court delivered the following = 
Jovoment.—The guardian of the property of the minors is the petitioner in 


this civil revision petition. By an order of the District Judge, Anantapur, dated 
1oth December, 1941, in O. P. No. 8 of 1941, the petitioner was appointed as the 
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aera ci Bepa ee anan a aa a ei 
should on no account keep in his hands more than Rs. 100 after making allowance 
for the monthly expenditure and that he should deposit into Court all sums over 
and above Rs, 100 ax and when the cash balance with him exceeded the said 
amount. The petitioner filed a memo. on the goth March, 1946, for fixing his 
remuneration and praved that a.remuneration of 5 per cent. be fixed on the gross 
realisations, as the remuneration that was fixed in order was insufficient in view 
of the heavy work which he did on ‘behalf of the estate. The learned District 
Judge made an order.on 2gth March, 1946, that “ the remuneration is fixed at 

per cent. on the realisation.” The petitioner was discharged, and the Official 
Receiver was appointed as the guardian of the property in about April, 1948. 
The matter again came up befgre the District Judge on the 26th June, 1948, when 
it was contended on behalf of the petitioner that 5 per cent. that was directed 
to be paid by the previous order was on the gross collections and not on the net 
realisations. The learned District Judge held that the 5 per cent. that the petitioner 
` was entitled to was only on the net realisations and allowed the other prayer in his 
petition that the order should be given retrospective effect. 


In view of the order dated 26th June, 1948, whereby the commission was fixed 
only at 5 per cent. on the net realisations it was found that the petitioner was to 
pay beck ints Court certain amounts which he retained as part of his commission 
on the basis that his remuneration was 5 per cent. on the gross realisations, and 
when the matter came „before the Court the following order was passed on 
the 17th Novermber, 1948: 


After scrutinizing the accounts, the vakil for the ex-property an has filed 2 memo. that 
the sums of Rs. 217-7-0, Rs. 58-7-2 and Rs. g5-11-0 are by him. He has o repay 
another sum of Rs. 10 paid to Mi, T. Kothandarama Rao, wii has been by mistake 


twice on 1gth November, 1946, and again on 24th February, 1947 ”. 

- Apart from this, the learned District Judge passed an order that the petitioner 
was liable to pay interest at 3 per cent. on sums which he retained over and above 
the sum of Rs. 100, in contravention of the order appointing him as guardian. 
Against this order this revision petition has been filed. 


It is contended on behalf of the petitioner that the guardian having already 
adjusted the sums on the basis of his view of the order relating to the fixing of commis- 
aion at 5 per cent., he understanding it to be 5 per cent. on the gross realisations, 
and having filed a statement of account on that basis it is not open to the Court 
to call upon the guardian to pay into Court the sum so adjusted, and that, in any 
event it is not open to the to call upon the guardian appointed under the 
Guardians and Wards Act to pay into Court any sum over and above the sum as 
found in the statement of account furnished by him to Court. For this proposition 
Mr. Srinivasa Aiyangar, learned counsel for the petitioner relies on section 34 (d) 
of the Guardians and Wards Act and the decisions in v. Ramaypa', 
and Hari Krishna Chettiar v. Govindarajulu Naicker®. ‘There is force in this contention ; 
Par Ta ngi Tink Dor arator anie Or decidon bekas ase i view a the a man 
of the guardian before learned Judge that he is liable to repay, and it is therefore 
not necessary to consider this argument raised on behalf of the petitioner. 

As regards’ the second contention as to the liability of the guardian to pa 
: jaket in respect of ramë tetitned by him over and bene what he WAB permitted, 
the learned Judge does not refer to any provision of law entitling him to charge 
the guardian with interest ; but he observes : i ` 

“He (the guardian) is a pleader and should have followed the instructions strictly. While 
I am not prepared to excuse him completely, I consider that it would be sufficient to levy interest 
at g per cent.” i 
- There is nb in the Guardians and Wards Act for making a guardian liable 
for interest in the circumstances and under the Rules framed under the Act there 





1. (1944) 1 M.L.J. 341 : I.LR. 1945 Mad. 119. 2. (1925) so ML J. 273. 
4 A 
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-is equally nothing relating to payment of interest. Rule 20 provides that the 
guardian so appointed under the Act should pay into Court all monies and securi- 
ties for money belonging to his ward to the credit of the original petition under 
which he was appointed or declared. There is however a vision for payment 
of interest by receivers, which is found in Rule 217 of the Civil Rules of Practice. 
There is also a provision in the Original Side Rules of the Court relating to 
monies in the hands of receivers. Order 26, rule 2 of the Original Side Rules 
| pli reg jaro Giese NE ie an 
„Or i or o officer appo. y urt for purpose an 
ak ada a officer shall upon such passing of accounts fix the days on which 
such receivers are to pay the balance found to be due on their accounts into Court. 
Rule 3 says: . 

“ If a receiver fails to maintain true and accounts, or fails to file his accounts into Court 
on the due date without cause, or uly delays the pasing of his account failing to 
appear before the passing , or improperly retains any cash in his han the istrar or 
other officer ing his account may disallow the whole or any portion of the or tage 
due to bim for the period of the account with reference to which the default is committ and also 
charge interest at 12 per cent. per annum on the moneys improperly retained by him for the period of 
such retention.” 

Though there is therefore provision relating to receivers, there is nothing relating 
to karawang of property of minors. Rule 217 of the Civil Rules of Practice is 
as follows : 

“ If a receiver fails to maintain true and accounts or fails to file his accounts into Court 
on the due date without proper cause, or unduly delays the ing of his account by ing to 
a before the passing officer or improperly retains any cash in bis ds, the Court may di 
PP ole or any portion of the remuneration due to him for the period of the account with reference 
to which default is committed and may also charge interest at 12 per cent. per annum on the monies 
i y retained by him for the period of such retention without prejudice to any other proceedings 

might be taken against the receiver.” 

There is no doubt that the-retention by the petitioner of the monies over and above 
Rs. 100 as provided in the order appointing him as guardian is improper, and 
there is no reason why a guardian of the property should be treated differently 
from a receiver appointed by Court. The petitioner should have ordinarily deposited 
such amounts as and when he received, ipa: Were Rs. 100 in his hands. This 
is a glaring violation of the order of Court appo age hove and the order making 
him liable for interest is really proper ; but in view of the absence of any provision 
entitling the Court to charge a guardian with interest, I do not think I can allow 
the order to stand. In view of this lacuna in the Rules framed under the Guardians 
and Wards Act dt in nocem tt a Rule simlar 0 RUE 27 O tie Civil Kuks 
of Practice and rules 2 and 3 of Order 26 of the Original Side Rules should be framed 
to bring the guardians of properties on the same lines as receivers appointed by 
Court. 

The Revision Petition is allowed in part, and the order so far as it makes 
the petitioner liable for payment of interest is vacated. 


K. S. — Petition allowed in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mp. Jostiag CaANDRA REDDI. 
The Madras and Southern Maharattah Railway by its General 


Manager - Petitioner® 
v. 
Chengali Sydalli and another .. Res 
1 Procedure Code (V ), section 60 and Provident Funds Ast (XIX , Ar PEE 
a as Ata mo obiaction o atokiai af Kis Town Parda ambany 


Fuedgment-deb railway 
Feira if compelant to raise the objaction—Rejection of objection by trial Court— Revision if Fiss. 

The Provident Fund of the judgment-debtor (a railway employee) is not liable fo attachment 
having regard to the provisions of section 60 Procedure Code sind section g of the Provident 


*C. R. P. No. 1835 of 1947. 17th November, 1949. 
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an agreement is opposed policy, void and unenforceable. The railway company as garnishee 
is entitled to maintain the objection to the attachment of the Provident Fund. The y company 
takes the objection as and not as ing the judgment-debtor and when the objection 


a iejected it cannot be said thatan appeal er section 47, Civil Procedure Code,will lie and that a 
was not competent. 


Bhega v. Bataa Singh, A.I.R. 1933 Lah. 251, not followed. - 

Rajendra Kumar v. Central Government, A.IR. 1944 Lab. 168; Prom Prakash v. Mohanlal, AIR. 
1045 Lah. a68 (FB) ; and Pema General, Bombay v- Chiama! Mayacand, LL. 1941 Bom. 415, 
an. baa ` 


Aidal Singh v. Khasan Singh, A.I.R. 1930 AlL 727, referred to.” 


Where the trial Court on an erroncous view of the law refused to entertain the objection to the 
attachment it is a failure to exercise jurisdiction vested in it and a revision will lie, 


Petition under section 115 of Act V of 1908 praying that the High Court 
will be pleased to revise the order of the Court of the District Munsiff, Vizagapatam, 
in E. A. No. 71 of 1947, in E. P. No. 501 of 1945, in O. S. No. 291 of 1932. 

V. K. Ramanathan instructed by King and Partridge for Petitioner. 

E. Venkatesam for Respondents. 

The Court delivered the following 

Jupewent.—This Civil Revision Petition raises the question whether a railway 
company can raise an objection under section 60, Civil Procedure Code, to the 
attachment of the provident fund amount payable to one of its employees. The 


first respondent who obtained a money decree against the second respondent who 
was an employee in the Madras and Southern tta Railway Co., applied 
to the Court of the District Munsiff of Vizagapatam for a prohibitory order directing 
the petitioner to attach the amount due to the j cat-debtor from out of the 


provident fund that the judgment-debtor was entitled to from the railway com 
on his retirement. The District Munsiff directed the attachment of Rs. PA gee 
this order of attachment was made absolute on 22nd April, 1946. The railway 


company, as see thereupon filed an application for raising the attachme 
under section 60, Civil Procedure Code, on the ground that secon ing to the Provi- 
dent Funds Act, the e proideni fund payable to the ju ent-debtor was exempt 
from attachment. ough notice was served on the ju t-débtor he did not 
appear in Court and raise any objection to the attachment claimi exemption 
under section 60, Civil Procedure Code. The District Munsiff dism the applica- 
tion filed by the Talay company holding that the exemption can be claimed 
only by the judgment-debtor and if for some reason or other the judgment-debtor 
did not choose to take advantage of the privilsge no one else was entitled to claim 
the benefit of the provisions under section 60, Civil Procedure Code. He also 
observed that if the judgment-debtor exercised his right under section 60, Civil 
Procedure Code, then the Court was bound to raise attachment. In at rt 
eee Bee ne Vator Court in Bhagu v. Bataa 
ht. It ie against this order of the District Munsiff of Vizaga 

Seat Civil Revision Petition is filed by the Madras and Pie ene poetics 
Railway Company. 


It is necessary before I deal with the question raised and the authorities cited 
before me to refer to the proviso to section 60, Civil Procedure Code, which lays 
down that : : ; 

“ Provftied that the following particulars shall not be liabl ch 
pizaj AË all compulaony deposits and other sums in or derived from aay fund to which the Provide” 

ct tim s 
liable to (1925) for e being applies in so far as they are declared by the said Act not to be 


D 
’ 


Section 3 of the Provident Funds Act enacts : 





1. AIR. 1993 Lah. 251. ~ a. ALR. 1944 Lab. 168, 
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Bigs dana it in any Government or Railway Provident Fund shall not in any way 
be capable of being or charged and shall not be liable to attachment under any decree or 
order of any Civil, Revenue or Criminal Court in respect of any debt or liability incurred by the 
appoin 


It is argued by the learned counsel for the petitioner that the trial Court 
failed to exercise the jurisdiction vested in it by law on an erroneous view of the law 
and he also maintained that the decision relied on by the trial Court is distinguishable 
on the facts of that case. In support of his contention that the railway company 
also could take objection to the attachment of the provident fund payable to the 
judgment-debtor he cited to me two cases, one reported in Rajendra Kumar v. Central 
Government! and the other in the Postmaster Gensral, Bombay v. Chenmal M. ; 
In Rajendra Kumar v. Central Governmeni!, the salary due to an employee of the post 
office was attached and on an objection taken by the Government that the 
was not attachable having regard to the provisions of section 60, Civil Procedure 
Code, the attachment was raised. In dealing with the contention that the Govern- 
ment was not entitled to raise the objection regarding the attachment of the salary 
the learned Judges stated that 


“the proceedings taken on behalf of the Government are more or less in the nature of 
proceedings by a garnishee and it was open to them to draw the attention of the Court to the 
povio of section 60, Civil Procedure Code, which have been specifically referred to under 

er 21, rule 48, Civil Procedure Code ” 
and that they were entitled to object and to bring the illegality to the notice 
of the Court. The learned Judges laid down the principle that the provisions of 
section 60, Civil Procedure Code, operated as a bar to attachment of the salary, 
in spite ofa judgment between the parties to the execution proceedings holding 
that the judgment-debtor’s salary was liable to attachment. 

This principle was enunciated by a Full Bench of the same High Court in 
Prem Prakash v. Mohanlal’. It was stated in that judgment that section 60 I); 
proviso (i) is mandatory and is based on consideration of public policy and it 
was not open to the judgment-debtor to waive the privilege granted to him under 
the provisions of section 60, Civil Procedure Code, in public interest and any agree- 
ment which has the effect of rendering the provisions of that section nugatory 
must be held to be not enforceable iy and therefore void. The observations 
of the learned Judges at page 279 are apposite : 


eee eee 


The Full Bench also held that the ruling in Bhagu v. Baina Singh‘, (relied on by 
the trial Court in this case) and the o decisions relied on in support of the 
proposition that it is only the judgment-debtor that could claim exemption under 
EVET 60, Civil Procedure Code, were not correctly decided and should not be 
up ; ° 


in Postmaster General, Bombay v. Chenmal Mapachand*, the facts are that the 
judgment-debtor who was a postman was arrested in execution of a money decree 
obtained against him. In order to escape from arrest he agreed for payment of 
Rs. 6 out of his salary of Rs. 40 until the decree debt was satisfied. The decree- 
holder then applied to execute the decree praying for attachment of the judgment- 





1. ALR. 1944 Lah. 168. 3. AI.R. 1943 Lah. 268. 
a. LLR. 1941 Bom. 415. 4 ALR. 1933 Lah. asr. 


If M. & 8. M. RAILWAY 0. GHENGALI SYDALLI. | 189 


debtor’s salary and the Court sent an order under Order 21, rule 48, Civil Pro- 
cedure Code, to the Postmaster General asking him to remit Rs. 6 every month 
in satisfaction of the decree obtained against the postman, one of the employees, 
under the Postmaster General. The Postmaster General then filed an application 
objecting to the order of attachment. The question then arose whether the Post- 
master could maintain the application in view of the agreement entered 
into between the judgment-debtor the decree-holder. It was laid down by the 
Bench that the application by the Postmaster General was maintainable and it 
could even be under the inherent jurisdiction of that Court as the attach- 
ment was illegal and o to public policy. They also held that an agreement 
between the judgment-debtor and decree-holder for attachment of a portion of the 
salary was illegal and could not be enforced. Dealing with the question whether 
it was open to the judgment-debtor to contract himself out of the t conferred 
on him by the provisions of section 60, Civil Procedure Code, the learned Judge 


ke Bee ee ee ere been an 7 applied by the Council . 
in Geekoar Stats Raikeay v. Hefic Habib-Ul-Hog* and by the Calcutta High in 
spa Matis v, Tal Santai. Our High Court has similarly applied it to the right created 
in i in . Raghanathdes*,” 


With this reasoning I express my respectful agreement. ‘The decisions cited above 


cedure Code, still the attachment is illegal and should be raised as such an agree- 
ment iso to public policy, void and unenforceable. That being the law laid 
down in decisions it cannot be said that merely because a ju igment-debtor 


did not appear and take advantage of the provisions of section 60, Civil Procedure 
Code, the attachment which is an illegal one can be levied on the properties, that 
is, the provident fund which is exempt under section 60, Civil Procedure Code, 
and section 3 of the Provident Funds Act of 1925. In Aidal Singh v. Khazan Singh", 
it was held that an agriculturist ` property was one exempt under the provisions 
of section 60, Civil Procedure Code, and it would be the duty of the Court to with- 
draw the attachment, and that the provisions of section 60 were imperative Loa 
biting the Court from levying execution over the properties mentioned in thé 
proviso to that section. : i i 

It was contended by the learned advocate for the respondent that since an 
appeal is provided for under section 47, Civil Procedure Code, this Civil Revision 
a a I do not think I can agree with this argument of the 
learned advocate. It cannot be maintained that this is a question arising between 
the ies to the suit in which the decree was passed or their representatives. The 

y Company has not raised this objection as representing the judgment- 
debtor. The objection was Ta by the petitioner herein as a pe and not 
as representing 7 t-debtor in the suit. I therefore negative this conten- 
tion and hold.that RT orien Petition is competent. 

The gext objection raised on behalf of the respondent is that this Civil Revision 
petition is not competent as this does not involve any question touching jurisdic- 
tion. I cannot accede to this argument also. The trial court on an erroneous 
view of the law refused to exercise the jurisdiction vested in it by law. Having 





I. (7848) 1 Breh. 651. | - ; : g- (1928 LLR. 51 Cal. 224. 
2. (1938) 2 M.L.J. 11: LR. 65 LA. 182: 4. (I 37 Bom.LR. %78. 
LLR. 1938 AIL 601 (P.Q). 5 5. 1980 AlL 727. 
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observed that if the judgment-debtor had exetcised his right under section 60, Civil 
Procedure Code, the Court was bound to raise the attachment, it dismissed the 
application in the view of the law taken by it that the railway company could not 
maintain the application. It was this erroneous assumption based on an overruled 
case of the ore Court that was responsible for its refusal to exercise the juris- 
diction vested in it by law. 

For the reasons given by me I hold that the provident fund of the judgment- 
debor is not liable to Sa eni having regard to the provisions of section 60, 
Civil Procedure Code and section 3 of te Provident Funds Act and that the railway 
company is entitled to maintain the objection to the attachment of the provident 

, 1 therefore hold that the order of the lower Court is wrong and ought to be 
act aside, but I make no order as to costs in the circumstances of this case. 


4 
__it is brought to my notice that the sum of Rs. 503-5-4 which was attached 
and paid into the Court by the railway company was drawn out by the decree- 
holder in the case. The decree-holder is directed to deposit into Gourt the 
money drawn out by him. 1 


K. 8. ——— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present — MR. Justiag CHANDRA REDDI. 
Karumuri Surayya .. Petitioner * 


} D. $ ‘ 
at 7 x . 
‘Thadepalli Pushpavalli Thayaramma and others Respondents. 
Civil Procedure Code (V of 1908), Order 9, rule 19— Setting aside of cx parte decree—Imposition of 
conditions as to deposit of casts and mesna profis dacread—TFurisdiction of Cowt. ` : 
The intendment of Order 9, rule 1g of the Civil Procedure Code is to confer power upon a Court 
to impose conditions for setting aside an ex parte decree as to costs, as to payment of the decretal 
amount whole or in part or as to such other conditions as the Court thinks fit. Vader o provilon 
of law, the Court has ample jurisdiction to impose any of the above-mentioned three tions, 
Where the petitioner to have an ex parts order against him set aside and the Court granted 
the application and im certain conditions, as the deposit of costs of the suit and meme profits 


` 


Hald, that the conditions imposed having been under special circumstances, it could not be said 
the Court had no jurisdiction at all to impose such terms. | 

Senatun Shaka v. Dinenath Shaha, (1899) I.L.R. 26 Cal. 202, Siyam Lal v. Ram Narain, A.LR. 
1920 Pat. 660 and David Sasson and Ce. v. Shizjiram, A.I.R. 1926 Sind 50, relied. 
. Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the o Soot Cis District Gout Kistan, dated 131 Bs 
1947, in C.MLA. No. 17 of 1947 (C.M.P. No. 1014 of 1946 in O.S. No. of 
1945, District Munsif Court, ipatam). 

B. V. Ramanarasu for Petitioner. 


M. Appa Rao for Respondent. 


The Court delivered the following 
Jovomenr.—This Civil Revision Petition raises a question of some ee ae 
ing the interpretation of Order 9, rule 13 of the Civil Procedure . This 


regarding 

‘petition is filed by the defendant seeking to revise the order of the District Judge 
‘who confirmed the order of the District Munsif allowing his application to set 
aside an ex parts decree subject to certain conditions. 

The petitioner filed C.M.P. No. 1014 of 1946, for setting rapt nena gadah decree 
passed against him on toth July, 1946. The District Munsif she appli- 
cation oi the petitioner subject only to the condition that the costs of the suit and 
the mesne profits decreed were deposited into Court. The defendant who was 

i by that order preferred-an appeal to the District Judge, Kistna, com- 
Foes tat the conditions imposed were onerous. The District Judge dismissed 


*C. R. P. No. 208 of 1948. ' 15th December, 1949. 
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the appeal and confirmed the order of the trial Court holding that the Munsif 
had a wide discretion in imposing such terms as he thought fit. 

In the Civil Revision Petition filed against that order it has been urged before 
me on behalf of the petitioner that under Order g, rule 13, the Gourt has no power 
to direct the def t to deposit the decretal amount. It has been argued that 
the expression “such terms” in the rule relates only to payment of costs, and 
that the words “ payment into Court or otherwise ” refers only to “ costs > imme- 
diately proceeding that expression. According to the learned counsel for the 
petitioner the use of comma after the word “ costs” and before the words “‘ pay- 
ment into court” supports his contention. I do not think that I can accept this 
contention. 


as applying not only to costs but to “ payment into Court or otherwise as it 
fit” as well. I do not think that the punctuation referred to above in the rule 


say that it is either table or unjust to put the defendant to such onerous 
terms, but it is aite a different thing to say that the Court has no jurisdiction at 
all to impore such erms under any circumstances. It has been laid down in Sonatus 
Shaka v. Dinonath Shaha}, that the Court bas ample jurisdiction under section 108 
which co ds to the present Order 9, rule 13, to impose conditions as to giving 
security for the satisfaction of any decree that might eventually be passed in this 
case. To the same effect is the decision in Shyam Lal v. Ram Narain’. Sec also 
David Sasoon and Co. v. Shiojiram?. 

No decided case of our High Court on this matter has been placed before 
me. The counsel for the petitioner relied on an unreported case of Pandran: 
Row, J., in Govindaswami Naicker v. Favanmull Sowcar*. But that case does not d 
with this question. In that case the only question that arose for consideration was 
whether the granting of the application for setting aside an ex parte decree was as a 
matter of mere indulgence or whether the defi was prevented by sufficient 
cause from attending the Court on the day fixed for the hearing of the suit and 
whether the trial Judge was justified in imposing onerous terms on the defendant 
in the circumstances of that case. 

I am of opinion that the intendment of Order 9, rule 13, is to confer power 
upon the Court to im conditions for setting aside an ex parie decree as to costs, 
as to payment of the tal amount whole or in part or as to such other conditions 
as the Court thinks fit. Under the provisions of law the Court has ample juris- 
diction to impose any of the three conditions mentioned above. I therefore think 
that the contention of the advocate for the petitioner cannot prevail. 

In the circumstances the Civil Revision Petition is dismissed with costs. 

The time for depositing the decretal amount will be extended till the end of 


January, 1950. : 
K. C. perne Petition dismissed. 


1. (1898) I.L.R. 26 Cal. 222. 3. A.LR. 1926 Sind 50. 
2. ALR. 1920 Pat. 660. 4 O.R.P.No. 986 of 1940. 
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IN THE HIGH COURT OF JUDIGATURE AT, MADRAS. 
Present :—Mar. Justice HORWILL AND Mr. Justice BALAKRISHNA AYYAR. 


Chekka Suryanarayana, receiver of Rao Bahadur Pydah 

Venkatachalapati Estate .. Appellant * 

g D. 
” ` Csil Procedure Code (V of 1908), Section 52—Applicability—Conditions. 

To make secti applicable, it is sufficient to sa three conditions. The represen- 
tative mist have nik Sed cet Ma ank ya panan A piaga Jah ang A 
the Court must be satisfied that he has failed to duly apply that property to discharge the debt of the 
deceased. When these requirements are fulfilled the decree may be executed against the legal 

tative as if it had been passed against him personally. Section 52 does not impose any 
o fetter on the decree-holder. ; 

Appeal against the order of the Court of the Subordinate Judge, Ellore, dated 

15th January, 1947, in E.A. No. 261 of 1946, in O.S, No. 9 of 1929. 


P, Somasundaram for Appellant, 
D. Narasaraju and K. B. Krishnamurthi for Respondent. 
The Judgment of the Court was delivered by 4 


Balakrishna Ayyar, J.—On a mortgage executed by the mother of the respondent, 
a lady called Rajyalakshmi Amma, the receiver of the mortgagee’s estate filed a 
suit after the death of the mortgagor and obtained a decree in O.S. No. 9 of 1929, 
on the file of the Subordinate idee of Ellore. The sale of the hypotheca fetched 
about Rs. 15,000. The balance due under the decree still amounted to about 
Rs. 28,000 and for this sum a personal decree was passed on gth Au 19345 
against the assets of the decel in the hands of her heirs. In E.P. No. 7o of 
1937, on the file of the Subordinate Judge of Ellore it was found that the value 
are assets of deceased Rajyalakshmi Amma in the hands of the respondent 
wa Bo O eee ka paha Apa Ka KK ban 
in her possession. The respondent then contended that those properties been 
gifted to her by her fatber on 11th August, 1934, that other properties belonging 
to the deceased consisting of some 154 acres ofland in Yepur still remained available 
for the decree-holder and that the receiver should in the first instance be directed 
to proceed ar those properties. The receiver contended that in E. P. No. 25 
of 1935 on -the file of the Sub-Court, Ellore, it had been decided that the Yepur 
say ae did not belong to the deceased mortgagor and that it was therefore open 
to him to proceed inst the personal property of the petitioner to recover the 
sum of Rs. 4,000. He also contended that it was expensive and inconvenient to 
proceed again the Yepur properties since’ those ‘properties were held under 82 
ia an b. aan a ee on 82 separate encumbrance certificates 
ing taken which wo make cost of proceeding against those ies 
probibiáve. The Subordinate Judge observed, aa 
“ Under these circumstances the tice will be met by directing the receiver to proceed 
against the other properties in the fret huraac: and after mtisfying the Cours that the docce eee 
WE Aa anade n PEL properiy pese Senos the property in yustion (viz., the pro- 
He therefore made an order along these lines while at the same time maintaining 
the attachment which had been effected of the respondents propertjes. The 


receiver had now appealed. Section 52 (2) of the Code of Civil ure provides, 
“Where no such ” (i#., property of the deceased debtor) remains in the possession. 
of the judgment-debtor Be falls so danla she Court chat being daly polled such of the 


as is proved to have come into his possession, the decree may be executed against thej t- 
debtor to the extent of the property in of which he has failed so to satisfy the Court in the 
sate mannê as if the decres had been agalast him perroaniiy.” 
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Mr. Somasundaram, the learned advocate for the appellant, pointed out that is 
had been found in appropriate proceedings to which the respondent was a party 
that property of the value of Rs. ooo which belonged to the deceased mortgagor 

had come into her hands, that aie pah which consisted mostly of jewellery 


had been used by the ndent for WA bre seattle enh e e 
had failed to satisfy the that she had applied the property to satisfy the debt 
of the deceased mortgagor. It was clearl reasonable to presume that no such 
property remains in her ion. That so, he claimed that he is entitled 
to execute the decree the personal property of the respondent. Mr. Narasa- 


raju, the learned advocate for the respomdeny attempted a two-fold answer. The 
first was that before the decree-holder could proceed against the respondent he 
was bound to exhaust all the properties of the deceased mo r. Secondly, 
the Court has a discretion in the matter and it is open to it to direct that the proper- 
ties of the deceased mo r sbould be proceeded in the first instance 
and that in the present case the learned Subordinate J Apa aan a tas disctes 


.tion properly. 
There is no in the language of section 52 of the Gode of Civil SN 
ah that the Court has a discretion in the matter, and this argument must, 


re, be rejected. In support of his first point that all the ropertios. of the 
deh sagah pa should be exhausted keke ths aei inl the’ hands of the 


The first case has no application because section 203 of the Code of 1859 on the 
language of which that decision was based differs on the point that is now relevant 


in material respects from the employed in section of the present 
Gode of Givil Procedure. Section 203 of the Code of 185 59 required the deore deczee-halder 
to satisfy the Gourt that no property of the deceased could be found such as he could 
attach and sell in execution of his decree. Such a comprehensive restriction is 
Bat to Denon’ a econ as oe Bee AG In the second case the High 
Court remitted the matter for an enquiry into the on whether any property 
of the deceased debtor other than that which it was alleged the legal representatives 
had disposed of was in their possession. The order of emang eo sakae 
that if other property of the deceased existed in the hands of the | representa- 
tives, it would have to be proceeded agaist first. In this case before us it is not 
Deas aio that there is any other property of the deceased n ortgagor in th. hands 
of dent against which the appellant could procted. It remains to add 
that in bath: these cases the legal representatives were dealt with collectively and 
individual liability of the different legal representatives did not arise for determi- 

nation. 


Mr. Narasaraju finally contended that it is an ordinary rule of construction 
that the singular includes the plural and that therefore the word “ judgment- 
debtor ” occurring in section 52 2 must be read as meaning “ judgment-debtors”. 
In that view, according to him, the decree-holder would not be entitled to proceed 
personally ala aay of Ge legal romeni dso anliit hes Dera KG et 
no one of them is in possession of any other property of the deceased. True, in 
a statute the singular includes the plural ; but to read the word “‘ judgment-debtor ” 
where it first occurs in section 52 (2) as "equivalent to “ judgment-debtors ” would 
be tantamount to eying “any judgment-debtor ” and that involves the importa- 
tion of a wholly new idea. The construction which Mr. Narasaraju is 
therefore repugnant to the context. Besides, it is opposed to principle. 
when a has been passed against two or more j B PEER 
to the decree-holder to proceed against whichever judgment-debtor he chooses. 
The choice is his and no judgment-debtor can that before he is proceeded 
against, the decree-holder must exhaust bis jeh A against some one else. It 
does not appear that there is any intention in section 52 to alter this principle 
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in its application to the legal representatives of a deceased debtor. But, if 

- Narasaraju’s ts were correct, the decree-holder would have first of 
all to ascertain which of the legal representatives of the deceased debtor retains 
the property of the deceased intact and then against him. That would 
lead to this iesult; the person who has disposed of all the properties of the 
‘deceased would be the last individual who can be proceeded against. That 
‘would seem to be a strange result. 


To make section 52 applicable, it is sufficient to satisfy three conditions. The 
‘legal representative’ must have received some property of the deceased; he 
must no | be in possession of it ; the Court must be satisfied that he has failed 
to duly apply that pro to discharge the debt of the deceased. When these 
requirements are fulfilled decree may be executed against the legal represen- 
‘tatives as if it had been passed against him personally. Section 52 does not impose: 
any other fetter on the decree-holder. 


The result, therefore, is that the appeal is allowed with costs. The decree- . 
‘holder will be entitled to proceed against the respondent to the extent of Rs. 4,000 
with interest and costs thereon. 


V. P. S. Appeal allowed. ` 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present — MR, Jusriozg PANGHAPARESA AYYAR. 


Ellappa Goundan and others .. Petitionsrs* 
v. 
Ellappa Goundan .. Respondent. 
Penal Code (XLV 860), Section 500—Privilegs of casts Limits— Defamatory statement, 
Sas crcl the oe Pia ee en ee a 


While a caste, like the Vannia caste, will have a customary right to go into the allegations of 
immorality made against a woman of their tribe, in order to safeguard caste purity and i 
epang badan gaya eee A Bahni nan ED meeting of van ae carte 
‘barbers, pipers, washerman, ygdavas and others to join with the Vannias in holding such an assembly 
wherein defamatory statements are made and acted and a Vannia is outcasted. Hence where 


matory statements and that member is outcasted, a plea of privilege which could have claimed 
them had they confined the panchayat to of the interested caste, namely Vanniakula 
trias, will not be available to them as the panchayat was of different castes and tribes. x 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, prayi 
that the Court will be pleased to revise the order of the Court of the Additional 
- First Class istrate, Chingleput, dated 24th August, 1948, in Q. C. No. 719 of 
1947. ` 

T. S. Kuppuswamı Atyar for V. Rajagopalachari for Petitioners. 

T. K. Subramania Pillai for Respondent. j 

C. Balasubramaniam for the Public Prosecutor for the Crown. 

The Court delivered the following 

Orpver.—The six petitioners in this case have all been convicted under 
section 500, I. P. Gode, by the Additional First Class Magistrate, Chingleput, and 





C.R C. No. 1197 of 1948. 4th November, 1949. 
(CLR.P. No. 119% of 1948). 


I] ELLAPPA GOUNDAN 0. ELLAPPA GOUNDAN. 195 


have been sentencéd to pay a fine of Rs. 50 each, or in default, to-undergo simple 
imprisonment for 3 months each. 


I have perused the entire records and heard the learned counsel for the peti- 
tioners, and see no reason whatever to interfere in revision. The prosecution 
had that these petitioners had assembled a panchayat of persons belonging 
to all the castes of the village, and not merely of the Vanniar caste, to which they 
and P. W. 1 belong, and had stated at that panchayat that P. W.1’s married daughter, 
living in bis house, was having illicit intimacy with an Adi-dravida and that he 
would not drive her out as requested and so should be outcasted and the village 
~washerman and barbar prevented from rendering service to him and the Amman- 
koil honours, given to him till then, as Periathanakar, should not be given to himr 
or even his desparadhanai for the Deity ted; as he had ceased to be a Penathanaka, 
pa his daughter’s keeping an Adi-dravida, and has carried these resolutions into 

The learned counsel for the petitioners urged that it is only in the statements 
made by the petitioners themselves in the lower Court, as accused, that the docu- 
ment Exhibit D-1, containing the directions of the panchayat was mentioned and 
filed, and that it is only from their statements that the lower Court got the date and 
March, 1947, mentioned in the charge, and that, therefore, the convictions of the peti- 
tioners are ill I cannot agree. These are minor details which do not affect the 
main merits of the case. This is not a case as In re Abibulla Ravuthan), and Mohideen 
Abdul Kadır v. Emperor}, relied on by the counsel for petitioners, where the prose- 
cution had not proved the defamatory allegations and acts at all, and only the 
examination of the accused had implicated them. This is a case where the prose- 
cution witnesses had fully proved the defamatory acts and allegations by all the 
petitioners from February to September, 1947, (see P. W. 1’s deposition) though 
certain minor details regarding dates and documents were elicited, from the state- 
ments of the accused. All the petitioners were admittedly present at this panchayat 
of all castes and did make the defamatory allegations and did outcaste P. W. 1., 
‘So, I am of opinion that the lower Court’s convictions and sentences of the peti- 
toners are all correct and proper. 

It is obvious that while a caste, like the Vannia caste, will have a customary 
right to go into allegations of immorality made against a woman of their tribe, in 
order to safeguard caste purity and prestige, no such customary right has been given 
for a composite assembly consisting of various castes like barbers, pipers, washermen, 
-yadavas and others, as in the present case, to join with the Vannias in holding such 
an assembly wherein such defamatory statements are made and acted on and 
a Vannia is outcasted. The terms “caste-Hindus” ‘‘non-muslims”, “ni 
brahmins ”, “ non-Europeans ” are all terms of recent growth, mostly for political 
purposes, and include composite group of widely different castes, and the power 


to hold enquiries into the unchastity of a woman bel to a particular caste, 
and to outcaste, have not yet been given to such composite ies cither by Hindu 
law, or custom or statute. So, pnivilege, which could have been clai by the 


petitioners had they confined panchayat to members of the interested caste, 
namely, Vanniakula Shatrias, will not be available as all kinds of castes and tribes 
‘were allowed to take part in the enquiry. It was not a caste panchayat outcasting a 
member of that caste for a casts offence. 

This petition deserves to be and is hereby dismissed. 

V. S. Petition dismissed o 
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[FULL BENOH.} 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mer. P. V. RajAMANNAR, CHEF Justice, Mr. JUSTIGE PANGHAPAGESA 
SASTRI AND Mr. JUSTIGE KRISARNASWAMI NAYUDU. 


Katragadda Bapayya (died) and others .. Appellants * 
5 | s 


Dokku Bhushayya and others .. Respondents. 


ee OO eae) O e ep nen 4 anaa to an agreement by the guardian 
ad litem of a siner withdrawing an application under order 21, 90, to set aside sale in execution. 


Order ga, rule 7, lies only to an “ agreement or compromise with reference to the suit”. 
Where an agreement aa that the guardian ed litem should give the contentions ing the 
invalidity of the auction sale and should withdraw the petition (filed by him under Order 21, rule go, 
Civil Procedure Code, on behalf of the minor to set aside the sale) and also deliver up possession of 
the properties purchased to the auction-purchsser and that the decree-holder and auction 


should give up their claim for costs of the said petition and in pursuance of such ent the petition 
was ibid awn aad. dikerik (Ao Goats Buka siyen) ths A rentent fle oa e Order 32, rule 7 
Civil Procedure Code. The ent not being one rela-ing to the rights of parties as claimed 


in the suit or to their rights liabilities ascertained and decreed, does not come under Order 92, 
tule 7 of the Code of Civil Procedure. The subject-matter of the agreement was the right of 
auction-purchaser under the Court sale and to its confirmation and his right to delivery of the 

ies purchased. The order of Court allowing the withdrawal is not voidable at the instance 
of minor an the ground of want of sanction of Court. í 


A decree-holder purchaser will be in the same position as a stranger auction-purchaser where 
his rights gua auction-purchaser only are covered by the agreement and there is no need for leave 
of Court under Order gg, rule 7. 

Even with reference to a petition for setting aside a sale, there may be an agreement between the 
decree-holder purchaser and minor’s guardian that may contain other terms amountin to an adjust- 
ment of rights and liabilities under the decree, in addition to the terms affecting the Gourt and 
in such cases the agreement may fall under Order 93, rule 7, Civil Procedure Code. 


Appeal against the decree of the Court of the Subordinate Judge, Tenali, 
dated 17th November, 1945, in O.S. No. 80 of 1944. 


P. Somasundaram and A. Sambasiva Rao for Appellants. 


P. V. Chalapathi Rao, M. B. Rama Sarma, P. Satyanarayana Raju and V. Subrah- 
manyam for Respondents. | 

This Appeal coming on for hearing before Rajamannar, C.J. and eg 
on the agth July, 1948, the Gourt made the following Order of Reference to the 
Full Bench :— 


Wo consider that this appeal should be heard by a Full Bench as it raises a question of some impor- 
tance relating to the application of Order 32, rule 7, of the Code of Civil Procedure. 


The plaintiff and defendants 5 and 6 are the sons of the fourth defendant. The first defendant 
obtained a decree in O. S. No. 88 of 1929 on the file of -he Court of the Subordinate Judge of tla, 
for the amount due under a promissory note executed by defendants g and 4. In execution of that 
sag nada Lad ea gi aga kesa a eh a ie arih jah a a ma aiy 
were attached and b tgs A ge S manga ei had been executed by the fi 
defendant in favour of first defendant, In the auction, the properties were purchased 
by one Vajja Bapiraju, the brother of the second defendant. He is alleged to be the clerk of the 
first defendant. The properties were sold for a sum of Rs. 205 subject to the mortgage in favour of 
the frst delendani, ona th F , 1932. On goth March, 1 2, an application was filed by the 

i if as a h R 5 


to the respondent, was posted for hearing on 6th 1932. Meanwhile, on 28th July, 1982, a 

Memorandum, marked it D-4 in the case, was into Court with the thumb impression of the 

of the plaintiff and the initials of his pleader and of the pleader for theCourt auction purchaser. 

6th August, 1932, the Court made the following note “ Metter is said to have been adjusted and 

a week wanted. on rath August”. On 12th August, 1932, the pleader for the plaintiff 

guardian made the following endorsement “ Adjusted. May be dimaem not » There- 

upon the Court passed an order dismissing the application. Following the dismissal, the sale was 
duly confirmed under the provisions of Order a1, rule ga. 





* Appeal No. 66 of 1946. asth November, 1949. 
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The plaintiff attained majority on 8th October, 1941. On gth October, 1 he filed the suit 
out of which this appeal arises to set aside the order 18th August, 1992, m No. 196 of 1 
and to try the same on the merit. Two main were alleged in support of his case ; (1), t 
said order di the application was made m of an t between his guardian 
and the purchaser, but the agreement did not receive the sanction of the Court; (2) the guardian 


acted with negligence and to his prejudice in abandoning the petition filed by to set aside 
he sale. ‘the first endant to the mut was the decree-holder. The second defendant is the 
brother af the auction-purchaser of the suit properties. Defendants g to 15 were added as 
subsequent aliences in possession of some of the items of property. 


the Courthad not been obtained for the ei ja punagi al which: the application was 
withdrawn by the plaintiff's guardian act aside the order passed on the application and 
directed it to be restored to file. He held that the suit was main In this view, he did 


in pursuance of an agreement between the and the auction-purchaser the question is whether 


guardian cannot after decree enter into a compromise or an adjustment of the decree without the 
sanction of the Court. In Mathwlakke Ammal v. Ni Reddi}, a Full Bench of this Court held that 
Order ga, rule 7, would ly to an adjustment of the, decree which had to be certified under 
Order g1, rule 2, of the of Civil Procedure. We have oxamined the several reported decisions ` 
in which the provisions of Order 32, rule 7, have been applied to i in execution after 
decree, but in every one of these cases, there was a compromise or adj t in respect of the suit 
claim which had into a decree and the compromise or adjustment was between the next 
friend or guardian of the minor an the one hand and the opposite party on the other. 


of 
were referred to an decision of a Bench of this Court (Mockett and JJ.) in Appeal 
No. 240 of 1943, in which the learned Judges assume that the provisions of Order ga, rule 7, would 
appl to a. app ication: fo: aet aside An atemu tin sale: The decree-holder was himself the auction- 
case. 


in 


tory i and havo the application heard on the merits? Would 
such a case affect the validity of the decree? Will the decree be automatically vacated ? 


as rp ap al tac bn ren pear E ahan, oet ere 
Therenfter bone fide Tamanan Or ae cave ecewed parsons ah ihe property, What 


We consider that the observations of the Judicial Gommittee in Rey v. Somarendra 
Nath Mitter*, throw some light on the matter. No doubt, in that was a transfer of a decree 
anga fay angka da pajang! Aer i The question was leave of Court was neces- 
sary under Order ga, rule 7. | agreed with the Courts below that the transfer 


in of words ‘‘ an agreement of compromise with reference 
to the sulit”. This is what their say : 


„haho karned Judges were of the same opinion as the Subordinate Judge on rule 7 : and their 
espa ape sabes them. ED pend ae OAE a en piriao Apreemicat ce created 
mise wi to the suit’ the words mean agreement with a party to the sult : and do not cover 


1. (1939) 64 M.L.J. 537: ILR. 56 Mad. 2. (1949) a M.LJ. 78: LR. 701A. 68 
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a transfer. of a decree to someone then unconnected with the suit even assuming that such transfer 
could properly be described as an ent. They expressed their agreement on this point with 
a decikion of che Full Bench of the Madras High Court in Vi v. Kanakazya! which is 
peewee! in paint. It appears to their that it cannot have been intended to require the 
eave of the Court to an agreement, for example, made with a non-party to fmance a suit, whether 
with a stipulation to receive part of the proceeds or not. The conjunction of the ss 
ment ” with the word ““ compromise ” appears to indicate the kind of agreement intended.” 

Can it be said that there is in this case any t or compromise with reference to the suit 
claim ? Gan an ngrêcment to. withdraw an appucätion filed under Order a1, rule go, be said to 
fall within the class of ents to which er 32, rule 7, would apply? Can a stranger 


preci ja mn a id to be a party to the suit for this ? This question has not been 
i in any of the reported decisions, but there is a decision of a Bench of this Court which assumes 


that it would. We aro satisfied that this matter requires fuller consideration, and having regard 
to the unreported decision of the Bench it is desirable that the consideration of the question should 
be by a Full Bench. 

It was further argued by Mr. Somasundaram that there was no agreement at all between the 
guardian and the auction-purchaser in this case. We refrain from dealing with it as the whole case 
will be before the Full Bench. 

In pursuance of the aforesaid Order of Reference to the Full Bench, the Court 
delivered the following Judgment :— 

The facts are fully set out in the Order of Reference and need not be repeated. 


The appellant’s advocate raised two contentions (1) the withdrawal by the 

guardian ad litem of the minor, of the petition to set aside the sale, was not in 

ce of any agreement with the decree-holder or the auction-purchaser ; 

(a) even if it was in purmuance of any auch ent, such an agreement does not 

under Order 32, rule 7 of the Code of Civil Procedure and no leave of Court 

is necessary and the order is not bad for want of Court’s sanction. He also sub- 
mitted that if sanction is required, the Court should now be asked to grant it. 

On the first question we agree with the findings of the lower Court that the 
withdrawal was only in pursuance of an agreement between the parties. The 
endorsement on the petition itself by the pleader for the petitioners was to the 
effect “ Adjusted. May be died a not pressed ”. On an earlier date, the 
Court had made the note “ Matter is said to have been adjusted and a week wanted ”. 
The matter is placed beyond doubt by the recitals in Exhibit D-4,a memo. 
filed on behalf of the minor by the ian and the recitals in Exhibit D-2, the 
delivery receipt executed by the ian in favour of the auction-purchaser. These 
recitals show that an agreement had been reached between the guardian ad litem 
on the one hand and the decree-holder and the auction-purchaser on the other 
hand. We have no hesitation in rejecting the first contention on behalf of the 
‘appellant. 

The second and more important contention and the one which has led to 
this references whether this agreement falls under Order 32, rule 7 of the Code 
of Civil ure. It is necessary’ and desirable to set out which precisely is the 

ent, which we hold, is made out. The agreement is that the guardian 

_ad litem should give up the contentions regarding the invalidity of the auction 
sale and should withdraw the petition to set aside the sale and also deliver up 
ion of the properties purchased to the auction-purchaser and that the decree- 

older and auction-purchaser should give up their claim for costs of the said Te, 

It was. in pursuance of this agreement that the petition was withdrawn and dismi 
(no costs being given). 
Order 32, rule 7, clauses 1 and 2 read as follows : 


“ Clause (1): No next friend or guardian for the suit shall, without the leave of the Court, 
exp recorded in the p i enter into any agreement or compromise on behalf a minor, 
_ with erence to the suit in which he acts as next friend or guardian. ° 


Clause (2): Any such agreement or compromise entered into without the leave of the Court 
so recorded shall be voidable agrinst all parties other than the minor.” 


In Madras there is also another clause (1-A) introduced by an amendment made 
in 1910. | 
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for the benefit of the minor or other person under disability. A decree or for tho compromite 
of a suit, appeal or matter to which a minor or other person under disability is a party recite 
the sanction of tho Court thereto and shall set out the terms of the compromise as in Form aq in 
Appendix D to this schedule.” 

It will be noted that clause (1) speaks only of “an agreement or compromise with 
reference to the suit’. These words are wide enough to include agreements 
in the course of execution in, A Full Bench of this Court has held in 
Muthalakka Ammal v. Narappa Reddiar', that Order 32, rule 7, would apply to an 
doreen by puk in Gn behal DFA anior. saiet by che rile Gta UOT dectes 
holder were adjusted under Order 21, rule 2. The agreement in that case was one 
whereby a decree in favour of the minor for mesne profits and costs were agreed 
to be set off against a claim for maintenance by the judgment-debtors against the 
minor’s estate which was the subject-matter of another suit. The subject-matter 
of the agreement related directly to the claim of the minor im the suit which had 
ripened into a decree in his favour for mesne profits and costs. i 


An examination of the decisions which have held that Order 32, rule 7, may 
take in agreements in the course of execution proceedings reveals that in all of them 
the rights and liabilities of the minor under the decres were directly dealt with by the terms 
of the agreement and adjusted in one way or another. Such agreements are agree- 
ments “with reference to the suit”. Before decree, the agreement or compromise 

. may be with reference to the claims asserted and denied in the suit and after decree 
they may be with reference to the rights and liabilities as ascertained, declared and 
decreed by the decree itself. A from agreements relating to these substantive 
rights and liabilities, there may be agreements in the course of the trial and in the 
course of the execution i relating to either processual steps or to rights 
which came into existence in consequence on the proceedings in execution. A 
next friend or guardian ad litem must have the right to enter into agreements in 
relation to such matters without the necessity of obtaining leave of Court, as such 
leave is not really required for the protection and safeguarding of the minor’s 
rights involved in the suit, which is the policy behind the rule. Tt is not as if every 
matter arising in the course of the trial of execution proceedings affecting procedure 
are substantive rights arising out of such ure, would by its very nature require 
that the ent with reference to it should be placed before the Court for sanc- 
tion. Such a wide construction of the term ‘‘ agreement with reference to suit ” 
is not one which is required as obviously necessary in the imterests of a mimor who 
is a party to a litigation. A next friend or guardian may agree, for instance, to an. 
examination of certain witnesses on commission, reception of documents at a 
later stage, secondary evidence being let in, adjournment of sale p i 
waiver of fresh proclamation, permission for private sale, reduction of upset pri 
etc., and withdraw his previous objection thereto. It cannot have been intend 
that the leave of Court expressly recorded is necessary for the next friend or guardian: 
ed litem to such matters during the progress of the suit-and execution proceedings- 
No decision has ever gone to that extent. No ciple or policy requires such. 
a restriction on the ’s powers even in the interests of the minor. Some 
restriction must therefore be imposed with reference to the scope of the agreements: 
that should be construed to fall within Order 32, rule 7. 

What then is the limitation to be placed upon the wide words “ agreement 
with reference to suit?” In this context, the observation of the Judicial Committee: 
in their dh t in Fitendranath Roy v. Samarendra Nath Mitisr?, may well be borne: 
in mind ir Lordships say “ the conjunction of the word ‘‘ agreement” with 
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the word ‘compromise’ appears to indicate the kind of agreement intended.” 
In that case, it was held that a transfer of a decree by the guardian to a stranger 
was not an agreement which required leave of Court under Order ga, rule 7. 
In the first place, if there were an agreement involved in the transfer, it was not 
with a party to a suit or execution proceeding, and secondly it was not one adjusting 
the oe and liabilities created by the decree into which the suit claim had ripened. 
The decretal rights and liabilities are left intact as they were before; only such 
rights and liabilities are conveyed to another person who becomes entitled thereto 
thereafter. As a “compromise ” operates with reference to and by way of the 
settlement of the rights and liabilities claimed in the suit or ascertained by the 
‘decree, the word “agreement ” also must be limited to refer to agreements which 
deal with and directly regulate such matters only. As pointed out by Varadachariar, 
. in Kanteri Venkatakrishnagpa v. Garapati Chinna Kanakayya, the real distinction 
15 not between agreements prior to decree and agreements after decree but agree- 
ments relating to “ matters in dispute between the ies and matters outside tho 
scope of the suit.” The learned Judge made that o tion in that form in rela- 
tion to the question whether an assignment of the decree required leave of Court. 
Later on, he observed that 
“ the natural construction of the words used namely, ‘ agreements or compromise ’ appears 
to-be that the agreement or compromise is one between the parties to the suit as contemplated by 
Order 23, rule 3 and Order 21, rule a, of the Code of Civil Procedure.” 


In the light of the above observations, we are of opinion that the ent 
in this case such as we have found already, not being one relating to rights 
of parties as claimed in the suit or to their rights end liabilities ascertained and 
decreed, does not come under Order 32, rule 7 of the Code of Civil Procedure. 
The subject-matter of the agreement was the right of the auction-purchaser under 
the Court sale and to its confimatjon and his right to delivery of the properties 
purchased. These were rights which enured to him by virtue of the Court sale 
which took place in the process of execution of the decree against the minor 
and his father. These were rights which came into existence for the first time 
during the execution proceedings and consequent upon the proceedings already 
taken. They were rights in favour of a stranger, not a party to the suit or to the 
wexecution proceedings at any anterior stage. The agreement or compromise 
-© of such rights as were involved in the petition to set aside the sale, viz., the right 

» of the minor to object to the confirmation of the sale and the right of the auction- 
` - purchaser to have the sale confirmed do not directly deal with or regulate the 
` ‘extent and nature of the rights ‘and liabilities under the decree, which stand intact 

and unaffected as before. "She fact that the result of the disposalof the petition to 
set aside the sale may indirectly affect the partial or entire satisfaction ofthe decree 
is not really a relevant or governing consideration. The agreement as such 


We are not to be understood as laying down that it is only agreements under 
Order 23, rule 3 and Order a1, rule 2; that come under er 92, rule 7. An 
agreement to refer a suit to arbitration will undoubtedly be an agreement with 
reference to a suit. It is not our intention to exhaustively define or enumerate 
the various kinds of agreements ing under Order 32, rule 7. Whileewe have 
tried to lay down what we consider is test to be applied, we are at Sopa 


that this particular agreement is outside Order 32, rule 7. Indeed inthis case, 
even if the pr pe ie nai is the decre¢-holder and not a , the agree- 
ment of the kind- to will not come under Order ga, rule 7, use in our 
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I] | MRS. B. GERVASE, In re. gor 
oe it is only the rights under the auction sale that were the subject-matter 
the agreement and not any rights and liabilities of the parties to the suit whether 
in the suit or as ascertained under the decree. With reference to 
the tans of bie agreement as found in this case, a décree-holder-pirchaser is in the 
same position as a stranger-auction-purchaser and his rights qua auction-purchaser 
only, are covered by the agreement and acco: there is no need for leave of 
Court under Order 32, rule 7. It may, however, be pointed out that even with 
reference to a petition for setting aside a sale, there may be an agreement between 
the decree-holder-purchaser and the minor's guardian that niay contain other 
terms amounting to an adjustment of rights and liabilities under the decree, in 
addition to the terms affecting the Court sale, and in such cases the agreement 
may fall under Order 32, rule 7, Civil Procedure Code. For the above reasons 
we agree with the appellants contention under the second head. 


The respondent’s advocate wanted to hy taro the judgment of the Court 


aside the order as the auction ches and eae alienees from 
him—a position whi aio ey ean been oe eae os eee 
there is absolutely no évidence in this case of any negligence at all, much less of 
gross negligence, on the part of the guardian. No oral evidence at all was let in 
during trial and even'a copy of the affidavit in support of the petition for setting 
aside the Court sale was not filed. In these circumstances, we hold that no gross 
negligence is established. Nor is there any justification for remanding the suit 
for a fresh trial on this issue with an opportiinity for fresh evidence, aè requested 
by the respondent's advocate. ; 


It follows from what is stated above that the decree of the trial Court is ansus- 
tainable. It is not necessary to deal with various other questions which are, sought 
to be raised and partly discussed during arguments. __ 

: In the result, we reverse “the decree of the trial Court, and dismiss the suit 
with costs throughout (payable R the plaintiff). 


K.S. Sees Fs Appeal alla, 
IN THE HIGH COURT OF ‘JUDICATURE AT MADRAS. `” 


; a PRESENT Mr. Justice PANOHAPARESA.. AYYAR. 8 
Mrs. B. Gervase: - 7 a. Petitioner." in 


l Act (XV cad sition ì6—Dis- 
Pe ero Aran a da of) et AY of gag g (2) and ain iS Div 


A landlord disobeying the order of.the Collector under section g (2) of the Madras Buildings 

, (Lease and Rent’ Con al) n allotting the house for locating a police station) is liable to conviction 
under section 188, Indian Code. The Indian Penal Code will apply wherever its a tion 
is-not expressly. or a a eed ae 5 A dead praci under 
the Indjan Penal Code for the offence charged are satisfied. 


-- iinnat betald iaf becie gees VG OG a A ede pimio aaa a raca atin 

A oad pee peices o ty for breaches under section 3 (2) no. punishment.should be 

bedience of an order under section g (2) of the Act. Where there is no specific 

punishment provided, the general law of the land under the Penal Code; comes into operation if the 
te taek aka ang aii 


Ba asa gah aan gan an implication, the power. to require the 
for bee ys tai purpose or for AN sa pute auton under goverment control 
eA of the 


"Tiss E EE AE a kawin paka at Ae, the Fellet 
and all the conditions under section 188, Indian Penal Code, having heen satisfied, the Collector 
had ample jurisdiction to lay the complaint under section 188, Indjan Penal Code. m 


EA 5 





* CrL R.Q. No. of 1949. - - - f Jec - 17th November, 1 
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Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
ying that the High Court will be pleased to revise the order of the Presidency- 
istrate of the Court of the Presidency Magistrate, Egmore, Madras, dated 5th 
May, 1949 and made in C. G. No. 43 of 1949. : 
K. Narayanaswami Mudaliar for Petitioner.” 
The Crown Prosecutor (S. Govind Swaminathan) on behalf of the Crown. 
`~ The Court made the following . |, ` 
.. Orprr.—The petitioner, in this case, Mrs. Geryase, has been convicted by 
the Fifth Presidency Magistrate, Madras, under section 188, Indian Penal Code, 
for disobeying the orders of the Collector of Madras, dated 16th April, 1948 and 
22nd April, 1948 ibits 1 and P-4), under section 3 (2) of the Madtas Buildings 
(Lease and Rent Control) Act, 1946, and has been sentenced to pay a fine of Rs. 100, 
or, in default, to undergo simple imprisonmentfor a week. She is the land-lady of 
“ Satya Bhavan’, premises No. 29, Sir Mohammad Usman Road, Thyagaraya- 
nagar. These premises fell vacant on gist March, 1948, and .the petitioner did 
not notify the said vacancy as ga by section 3 a, of the Madras Buildings 
(Lease and Rent Control) Act, “of 1946. On gth April, 1948, the vacancy. 
was noticed by P.W. 1, the Accommodation Inspector for Thyagara . arta, 
and the Accommodation Tahsildar, and the fact was brought to the notice of the 
Collector of Madras, who, thereupon, sent a memorandum, dated gth April, 1948, - 
to the petitioner ealling upon her to explain why she should not bé prosecute 
for not notifying the vacancy. The petitioner replied by her letter, dated 12th 
Apl 1948, that she had ‘already intimated the vacancy on 6th April, 1948 and 
ded that if that letter was lost-in transit her present letter’ might be treated as 
such intimation. On rath April, 1948, itself, Collector of got from 
her an official notification of the vacancy of thé said premises. On 16th April, 
1948, the Collector, by an order, Exhibit P-1, took over the said premises for allot- 
ment to a.Government office or official, for non-residential purposes, under section 
3.02) of Act XV of 1946, and a copy of the order was duly served on the petitioner. 
Collector, by his subsequent order, dated 22nd April, 1943, Exhibit P-4, allotted 
the premises to the Commissioner of Police for locating the Th yanagar 
Police Station. This order was duly served on the petitioner, who admitted personal 
knowledge ofit. She wrote a letter on 21st April, 1948, to the Collector stating that 
-she required the prernines for her own occupation, and for her relatives, and request- 
ing the Collector's permission to allow her to do so. By his letter, dated 5th May, 
` 1948, the Collector refused her request and directed her to hand over possession 
of the premises to the Commissioner of Police, as per his previous order, on pain of 
proceedings being taken against her. This too was served on her. On 6th May, 
1948, she informed the Collector that she and her people had occupied the said 
premises, and that it could not be given to the police. She also appealed to the 
Government inst the Collector’s orders, but the Government, by their memo- 
randum, dated 24th May, 1948, intimated to her that she should comply with the 
Collector’s orders and that she would be prosecuted if she refused to do so. Tho 
Qollector also wrote to her to the same effect on 4th June, 1948, drawing her atten- 
tion to the Government’s order. The petitioner acknowledged the receipt of these 
orders. The Collector heard, later on, from the Commissioner of Police, that the 
tioner had refused to hand over possession of the premises to P.W. 2, the Sub- 
kapake “of Police deputed by him, for taking over the premises and locating 
the Police Station. The petitioner. wrote to the Collector that she objected to the 
premises being used for the purpose of a Police Station but added, thay, if she 
was assured that it would not be used for that purpose, she had no objection to 
deliver possession of it to the Police Department. ` She, later on, flatly refused 
to hand. over the premises. She had previously intimated to the Gollector 
that the premises were fit-only for non-residential purposes, like an office, as it had 
been made fit for such purposes though it had been used for residential purposes, 
before, and that Dhiran & Co., Film Producers, had once occupied: the premises 
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for non-residential purposes. But, of course, she did not like the Police Station 
to be located there. Finally, she obstinately refused to d over the premises 
at all. The net result of the petitioner’s conduct was that the Collector had to 
find sone other premises for locating the Thyagarayanagar Police Station owi 
to the petitioner’s obstinate refusal to hand over the premises and the Coll s 
lack of powers to get her evicted summarily from the premises, under this or any 
other Act now in force.’ He, later on, instituted these proceedings under sections 
186 and 188, Indian Penal Code. The lower Court acquitted the petitioner of 
the offence under section 186, Indian Penal Code, as the petitioner had not actively 
obstructed but only assumed an attitude of non-violent passive resistance. It 
convicted her under section 188, Indian Penal Code. 


‘ The learned counsel for the petitioner has raised four main contentions before 
me. The first was that the Madras Bulidings (Lease and Rent Control) Act, 
1946, was a completé and self-contained Act, and that the Indian Penal Code 
could not be appen to any offence alleged to have been committed by a person 
against any officers engaged in the administration of that Act, and similar self- 
contained Acts. The argument is wholly unsustainable. The Income-tax Act 
and the Estates Land Act are even more complete Acts, and yet it is obvious that 
es will sg dn the eaaa of the Indian Penal Code wherever such oper- 
ation is not y excl or excluded by necessary implication as by a provision 
for ed alee Pome for such cence. If these oe not 80, pidha murders 
can be commi o ns carrying out the provisions of Madras Buildings (Lease 
and Rent Control Ack 146 and similar je and nothing can be done as the 
Penal Code will be excluded. The simple rule of interpretation in such cases, 
like this, is that the Indian Penal Code will apply wherever its application is not 
expressly, or by necessary implication, adadad, and where the en 
prescribed under the Indian Penal Code for the offence charged are sati 


The. next contention of Mr. Narayanaswamy Mudaliar, for the petitioner, 
‘was that section 16 of this Act has provided penalties for breaches of section 3 (1), 
and has provided no penalty for breaches under section 9 (2), and that the present 
case, being one under section 3 (2), no punishment should be inflicted for dis- 
obedience. This argument too is clearly untenable. The usual rule of law is 
that where ie ali ea poikaa pany ed waar aig amen SENET 
of the general punishment under the Penal Code, and that where there is no specific 
punishment provided, the general law of the land, under the Penal Code, comes 
into operation if the requirements under any section thereof are satisfied. A 


The third contention was that the Act does not specifically confer a power 
on the Collector under section 3 (2) to requisition the premises or to allot them to 
anyone like the Commissioner of Police for locating a Police Station, etc. I cannot 
agree. Section 3 (2) clearly says that if any officer empowered by the Provincial 
Government, which will include the. Collector, does not intimate to the landlord 
in writing, within a week of the receipt of notice under section 3 (1) by the Controller 
that the building is required by him or the Government for any Governmental 
purposes or for use by any public institution under Government control or any 
officer of the Government, the landlord shall be at liberty.to lease the building 
to any tenant. This, of course, shows that the Collector has got, by necessary 
implication, the power to require the building for a Governmental se or for 
the use of any public institution under Government control or by any o of the 
Government. If that were not so, the powers given under section 3 (2) will be 

' The last contention of Mr. Narayanaswamy Mudaliar was that, in any event, 
the disobedience of the petitioner did not cause or tend to cause obstruction, annoy- 
ance or injury, or risk of obstruction, annoyance, or injury, to any la y 
employed, under the second part of section 188, Penal Code, and that 
the Collector had no jurisdiction to file a complaint under section 188.‘ This too 
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is clearly untenable. The Collector and P.W. 2, lawfully employed in operations 
under this Act, must certainly have been annoyed beyond measure by the dis- 
obedience of the ordersby this petitioner, and the police officers, who had looked 
forward to occupy the premises allotted to them, were prevented from occupying 
them, and must have been annoyed, and were certainly injured by not 

able to occupy the premises for a certain period. This being a case of orders made 
by the Collector, as a public functionary and for public purposes, and all the condi--. 
tions under section 188, Indian Penal Code, having been satisfied, it is obvious 
that the Collector had ample jurisdiction to lay the complaint under section 188, 
Indian Penal Code. 


All the contentions on behalf of the petitioner have failed. I am satified that 
oe Court’s conviction of the petitioner was ere an kaa it. But, 
considering the peculiar circumstances, and especially the fact that appears 
to be the first case of this kind to be decided by this Court, the law on the point 
not being settled before, I modify the sentence imposed on the petitioner into 
a fine of Rs. 50 or in default, simple imprisonment for a week. The excess fine, 
if paid, will be refunded. i 

K.S. E, Sentence modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
> PRESENT :—MR. JUSTIOE PANGHAPAGESA SASTRY. 
Korapolu Shedthi .. Appellant" 
. a. 
Gangayya Shetty (died) and others .. Respondents. 


Limitation Act (IX of 1908), Article 182 (5)—“ Final ordo °—Test—Ordn on execution petition “No 
bidders. Sals stopped. Petition s of” —If “ order” or keeps tha petition pending on fils of the Court. 

After the dismissal of the objections of the judgment-debtors, the decree-holder proceeded with 
the execution and a sale was held on 11th April, 1942, but there were no bidders. The decree- 
holder who had obtained leave to bid was apparently unwilling to bid at the figure fixed by way 
of upset price and so the sale became infructuous. Thereupon the Court this order — 
“No bidders. Sale stopped. Petition struck off”. This was on rth A 1942, apparently 
-the last worki day of the term as the Court was closing for the summer recess immediately - 
The decree-holder filed an execution petition on 19th February, 1946, which was beyond three years 
of the order on the prior petition. 

Held : The expression “ struck off” is capable of different meanings according to the context 
and attending circumstances. And these words by themselves are ambiguous and would not 
exclusively show either that the Court intended to keep alive the matter or intended ee oF 
it finally. The order on the prior petition as it was on the last day of the term by the Court, 
and based on no default of the decree-holder, the intention must have been merely to temporarily 
Pore the matter and not dispose of it finally. Accordingly the previous execution petition must 
. eemed to be pending and the later petition is one merely to draw the attention of the 
Court to the pendency of that application on its file and ask it to dispose of it. E 


Appel agsint the order of the Court of the Subordinate Judge of South Kanara 

in A. S. No. 364 of 1946 (R. E. P. No. 150 of 1946 in O. S. No. 5 of 1984, District 

Munsiff Court, Karkal). DA i 
T. Krishna Rao for Appellant. 


K. Y. Adiga and K. P. Adiga for Respondents. 
The Court delivered the following 


JUDGMENT.—The decree-holder is the appellant. He obtained a mortgage 
decree on-8th January; 1937, in O.S. No. 5'of 1934 on the file of the District Munsift’s 
Court of Karkal. That decree was scaled down under Madras Act IV of 1938 
and an appeal against that amended decree. was dismissed on 16th January, 1940. 
The decree-holder thereafter filed R. E. P. No. 411 of 1941 for executipn of thy 


+ 





* A. A. A. O. No, 230 of 1947. ; : < ~ 15th November, 1949. 
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decree. That was on 26th March, 1941. The judgment-debtors filed R. E. A. 
No. 602 of 1941 in the said E. P. No. 411 of 1941 on 25th August, 1941, and they 
pleaded that there was-an adjustment of the decree asa result of which the decree 
was not to be executed for a period of three years and thereafter ent of a 
smaller sum should be accepted in complete satisfaction. They also die a counter 
-to the main execution petition reiterating the same objections which they had set 
-forth in their own application R. E. A. No. 602 of 1941. The executing Court 
decided against the judgment-debtors and dismiseed their application R. E. A. 
No. 602 of 1941. This was on 26th January, 1942. The decree-holder thereupon 
proceeded wi the execution. A sale was held on 11th April, 1942; but there 
were no bidders. The decree-holder, who appears to have obtained leave to bid, 
was apparently unwilling to bid at the figure fixed by way of upset price and sò 
the sale became infructuous. Thereupon the Court passed this Order : - 
“No bidders. Sale stopped. Petition struck off.”- i mie 
This was on rith April, 1942. This was apparently the last working day of the 
term as the Court was closing for the summer GEN DALAN ee The 
judgment-debtors had filed an appeal against the order dismissing their applica- 
tion R. E. A. No, 602 of 1941. This appeal A. S. No. 103 of 1942 was fnally 
heard and dismissed by the appellate Court on 5th March, 1943. For some reason 
or other the decree-holder taken no further steps in relation to his execution 
paia No. 411 of 1941, after the first sale, which proved infructuous. On 19th 
ebruary, 1946, which is within three years from the date of the order in Appeal 
No. 103 of 1942, the decree-holder filed the present E. P. No. 150 of 1946 for 
recovery of Rs. 2,096 and odd by sale of the mortgaged property. e judgment- 
debtors pleaded that the decree was barred by limitation as the present applica- 
tion was -more than three years from 11th April, 1942, which, according to them, 
was the date when a final order was passed on the ious execution application 
No. 411 of 1941. Both the lower Courts have h inst the decree-holder as 
in their view the order of 11th April, 1942, was intended by the Court as finall 
terminating the execution Proceedings so far as that Court was concerned. Although 
the Court did not use the word “ dismissed ” in the-context the- word “ struck 
of” must be understood as meaning that the execution petition was dismissed. 
oe to the lower Court the decree-holder, who tad” obtained permission 
to bid did not care to bid and there was apparently no request by him to adjourn 
the sale for another day, whether with or without fresh proclamation as the case 
may be. In these circumstances, the lower Courts were of the view that there 
was a final order on the previous execution petition No. 411 of 1941, and the 
present execution application, which is more than three years from that date of 
the fmal order, was barred by limitation. In their view the previous execution 
‘application was not pending,-but finally disposed of on rith April, 1942.. - 


In the second appeal it is pointed out for the decree-holder that this view of 

the lower Courts is wrong. It is stated, that there was no default of the decree- 
` holder at all and there was no request by the decree-holder either to have the peti- 
tion dismissed, as not pressed. The words “No bidders, sale stopped, petition 
struck off” should be understood as merely amounting to an adjournment of the 
execution petition to be taken up later by the Court swo motu or by an application 
of the parties for revival. In this view it is argued that the petition erst be taken 
to have been pending and there was no final disposal of it. The present applica- 
tion was, therefore, to’ be treated as one reminding the Court to take up the pending 
applicatign on its file and dispose of it in al manner. Notwithstanding some 
ion in column 5 of the execution petition, the prayer column 

makes it clear that this is what the decree-holder wanted. The expression “ struck 
off” is capable of different meanings according to the context and attending circum- 
stances. And these words by themselves are ambiguous and would not exclusively 
show either that the Court intended to keep alive the matter or intended to dispose 
ofit finally. The Judicial Committee had o in a very early case as follows :— 
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z “The reported cases sufficiently show that in India the striking an execution proceeding off 
the file is an act which may admit of different interpretations to the circumstances under 
which it is done, and no general rule which would govern all cases of this kind can be laid down.” 
As observed by the Full Bench in Muhammad Tagi Khan v. Raja Ram}, the question 
in all these cases for consideration is < 
“ whether in view of all the circumstances and the language of the order in question, there 
‘was an intention to dispose af the matter finally or whether the matter was suspended temporarily ?” 
` ` This test is accepted as correct by the advocates on both sides. Applying 
‘this test, it seems to me, that in the particular order in question passed as it was 
on the last day of the term by the Court, and based on no default of the decree- 
holder, the intention must have been merely to temporarily postpone the matter 
and not dispose of it finally. In this view the previous execution petition No. 
411 of 1941 must be desned to be pending and it would follow there that the 
present execution petition is one merely to draw the attention of the Court to the 
pendency of that application on its file and ask it to dispose of it. So viewed 
the present execution application is in order and the Court is bound to go.on 
‘with further execution proceedings in E. P. No. 411 of 1941, which is still 
pending on its file undisposed of. ; 

In the result the decrees of the lower Courts are reversed and the executing 
Court is directed to take up E. P. No. 411 of 1941 on its file and continue the 
‘execution proceedings thereon. The appellant will get his costs from the respon- 
-dents in all the Courts. , 

No leave.. 3 

K. S. D Appsal allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. Justice CHANDRA REDDI. 
P. A. Munusami Reddi and others .. Appellants* 


U. 
4. N. Thirunavukkarasu Mudaliar and another .. Respondents. 


- Madras Estates Land Act (I of 1908), section 112—Sals for arrears of rani—Notice tò registered pattadar — 
‘Service by qficture without prior attempt at personal service—Efact. 


Unies it is shown that the registered pattadar was either personally served with notice of the 


sale for arrears of rent or that due diligence was shown in tryi to effect a personal service on him 
and that failing in that attempt service was made by the sale will be a nullity and 
confer no title on the purchaser. 


jitagiri bati v. P 65 MLJ. 675 and Remeswar > Zamindar of Kalakasti 
a Aan (1988) > J. 673 ET . ARER 


A against, the decree ofthe Court of the Subordinate Judge, Tang a 
in A, S. No. 48 of 1945, against the decree of the Court of the District 
Munzsif, Poonamallee, in O.S. No. 307 of 1942. 


V. N. Shama Rao and M. V. Venkatesan for Appellants. 


M. S. Venkatarama Atpar for Respondents. 
The Court delivered the following 


Jupcment.—The appellants in this case are defendants 2 to 13, who are. the 
transferees from the registered pattadar, the first defendant and who are aggrieved 
with the judgment and decree of the Subordinate Judge of Chingleput, who reversed 
the decision of the District Munsif of Poonamallee. The material facts that led 
up to the present litigation may be briefly stated. The first plaintiff who was a 
receiver appointed in C. S. No. 440 of 1917 on the file of this Court and who got 
himself registered as a landholder brought the holding of the first defendant to 
sale for arrears of rent accrued due for fasli 1348 under section 112 of the Estates 





h 1. LL.R. (1987) All. 272 (F.B.). 
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Land Act, and he himself purchased the property in auction for Rs. 177 and took 

lical possession thereof. The second plaintiff is a person claiming under 

first plaintiff as a lessee of the suit holding. The first defendant is the widow 

of the vendor of the holding to the two branches of the defendants’ families, defen- 

dants 2 and 6 being the managers of the respective families. As defendants 2 to 13 

who were in possession of the property resisted the attempts of the plaintiffs to get 
possession thereof, the plaintiffs were obliged to file the suit, O. S. No. 307 of 1942. 


The suit was contested inter alia on the ground that as the first defendant who 
was the registered holder was not served with notice under section 112 of the Madras 
Estates Land Act the sale was a nullity, and that the first plaintiff acquired no 
valid title under it. The trial Court among other things found that the sale was, 
invalid as it was not proved that the first defendant, who was the registered pattadar 
of the holding was personally served with notice under section 112. 


The plaintiffs took up the matter in appeal to the Court of the Subordinate 
Judge of Chingle ut who set aside the decision of the trial Court and gave a decree 
to the plainti ding that the evidence on record impliedly proved that there 
was a valid service of notice of sale of the first defendant and two others. Against 
this decree the defendants 2 to 13 have preferred the present second appeal. 


The only question that falls to be determined in this appeal is whether the 
sale held was invalid for want of notice as required by the provisions of the Madras 
Estates Land Act. Provision for service of notice upon the defaulter is contained 
in section 112 of the Act. The section requires that 

“four copies of the notice together with the fee for service thereof shall be sent to the Collector 
who shall cause service to be effected upon the defaulter in the manner provided in sub-section (2) 


of section 78 for the service of a written demand. A copy'of the notice shall also be sent by post to 
the defaulter ”. - 


Sub-section (2) of section 78 provides that, 


** The demand and account shall be dated and signed by the distrainer and shall within one 
year from the date on which the arrear became due be served upon the defaulter by delivering a 
to him or to some adult male member of his family at his usual place of abode, provided that it is 
in nêlghboushood or the land 49. which the distres Soler or to. his Kutha agent. OF When 


such service cannot be effected, ing a of the notice on some ous part of the 
land to which it refers.” eee ORY Ree 
It has been laid down in a number of decisions that want of notice of sale under 
section 112 of the Act would render the sale a nullity, and that the statutory require- 
ments as to notice cannot be said to have been complied with, when neither personal - , 
service was effected nor attempted to be made upon the defaulting ryot before 
service by affixture was made. In Rajitagiripati v. Pedakottaypat, a ch of this 
Court held that notice by affixture without any attempt at personal service on the 
defaulti ak Washoe: Pio see Soren ae no oe nee ar a ne Eea a 
the two being only one of degree, and that it rendered the sale a- nullity. The 
reasons for holding such a sale a nullity are succinctly put by Curgenven, J., at page 
677 of the report in these terms : f 

EA personal service alone affords a guarantee that the defaulter is appra of the 
projected sale, and not until that course has been found impracticable may the less effectual method 
af service be adopted. The principle involved is of course that no order should be made against 
a person to his detriment unless until he has been afforded an opportunity to appear and show 
cause against it. It is a principle which is violated by the failure to issue notice, and it seems to 
us that it is also violated, though perhaps not so fi , by the omission to follow a direction of 
law which is devised to secure that it is observed. The i ce between the two cases is one of 


degree rather than of kind. In the one case no steps are taken to inform the defaulter, in the other 
the steps takèn are so defective, that in a certain number of cases he will not be informed.” 


In Rameswaramayya v. Lamindar of Kalahasti?, it was laid down by Wadsworth, J.» 
that in order to justify a service by affixture, it must be established that reasonable 
diligence was shown in trying to effect a personal service. The learned Judge 


1. (1933) 65 M.LJ. 675. 2. (1939) 1 M.LJ. 618. 
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also observed therein that mere BANA pora absence of a person to be served did not 
justify service by affixture. 

Now, I must consider whether in this case there is any evidence on record 
which justified the conclusion that the first defendant, the registered pattadar,. 
was cither personally served with notice, or that due diligence was shown, in trying 
to effect a personal notice on her, and failing in that attempt service was made by 
affixture. The only evidence bearing on this question is that of P.W. 1 and D.W. 1 
and Exhibit P-4, an intimation under section 113 by the Revenue Divisional Officer, 
Trivellore, to the first plaintiff-about the dates of service of notice under section 112 
in regard to pattadars of several holdings in the village. Exhibit P-4 would only 
show the date of service of the notice but not the manner of service. It does not 
show that either the first defendant was personally served, or service by affixture 
was made after the attempt to serve her personally proved futile. P.W. 1 ae Pe 
that his recollection was that it was served on the first defendant also, and that 
notice was served by process from the Deputy Collector’s office but that he did not. 
remember his name. To a question put to him in cross-examination as to the 
i oe eee eee 
~ her house she would have been served in her house, and that if the lady was not in 

her house it would be affixed. To a further question put to him whether the first 
defendant was nally served he answered that he did not remember it. 
évidence of P. W. 1 does not show either that the first defendant was personally 
served or having filed | in an attempt to effect nal service, notice was affixed 
to her house. As against this, we have got the evidence of ‘the first -defendant 
examined as D.W. 1, who de that. she did not receive notice of sale for arrear 
of rent in respect of the suit ds. 


As-already stated above, the learned Subordinate Judge held on this evidence 
that the first defendant was personally served with notice under section 112 of the 
Estates Land Act observing that the intimation as evidenced by Exhibit P-4, in 
his opinion, impliedly proved that there was a valid notice of service of sale on the 
first defendant and two others, and that his conclusion was strengthened by the 
evidence of P.W. 1 accepted by him. As already pointed out by me, Exhibit 
P-4, does not warrant the conclusion arrived at by the lower appellate court.; 
nor is there anything in the evidence of P.W. 1 in support thereof. In these cir- 
cumstances the finding of the lower appellate Court that the first defendant was 
personally served with notice under section 112 which is not based on any evidence 
cannot be sustained. For this reason it must be held that the rent sale under 
which the first plaintiff claimed title was.a nullity, as the procedure prescribed 
by the statute for service of notice was not followed, and that he did not acquire 
any valid title to the suit property. 


In the result, I allow the second appeal, set aisde the decree of the lower 
appellate Court and restore the judgment and decree of the trial Court. The res- 
pondent will pay the costs of the appellants here and in the courts below. 


Leave refused. 
K.S. l Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT- MADRAS: 


Present — MR, Jusriaz Racmava Rao. - aes 
Jayanabibi 2 oxo r Pa Ep . _, _ Appellant *  . 
Jayarabi . n~- S = >. . 4. Respondent.. 5 
Makemedan Law—Settlemsnt deed—Property in hands of tenaxts—Delivery ef possession —Declaration 


executes a settlement deed in respect of property in the hands of tenants 


at 


Appeal against the decree’ of the Court of the Subordinate Judge, Guntur, 
in A.S. No." 
in O.S. No. 934 of 1944. : 

V. Suryanarayana for Appellant. 

G. Venkatarama Sastri for Respondent. 

The'Court delivered the following 

Juvouent.—This second appeal raises the question whether there was delivery 
of ion as required by the Muhammadan law under or pursuant to Exhibit 
DA, a deed of settlement in mor on e o aaa by her deceased husband, 
dated the 4th of April, 1944- e plaintiff though originally a Hindu became a 
Muslim by conversion and aiwa also a wife of the executant of Exhibit D-8. 
Both the parties to the present suit are Muhammadans, even as the executant of 
Exhibit D-8, was.” The suit has been decreed by the Courts below on the ground 
that Exhibit D-8 is of no avail to the defendant for want of delivery of possession. . 


The property was in the hands of tenants at the time of Exhibit D-8. Under 
it, firstly the settlor reserves to himself the right to receive rents during his lifetime, 
and secondly he also undertakes to pay municipal taxes. It is contended by Mr. 
Suryanara learned counsel for the appellant, that notwithstanding these 
fio andispu bed Bact ihre was sul ciak delivery Gf posesion as required by de 
Muhammadan law by the mere declaration to that effect in the document. It is 
said that the intention to deliver which is unequivocally. manifested by the clause.. 


ofthe document _ : | 

“I have delivered possession of the property to you even now” + 
need not be followed up by any attornment of the tenants to the donee or by any 
perception of the rents and profits by her. Reliance is placed by the learned counsel 
on the ruling of the Privy Council in Mohamed Sadiq Ali Khan v. Fakir Jahan Begum}, 
and in particular on the observation at page 19 which is in these terms : . 
-“ In the case of « gift by a husband to his wife their Lordships do not think that the Muhammadan 


law by the husband and an actual taking of scparate ion by the wife. 
In- opinion the declaration made by the husband followed by the over of tho 
deed are amply sufficient to establish a transfer of possession.” - 


The observation must however be understood in relation to the facts of that case- 
which was a case of the husband and ‘wife livi ther in the house at the time 
of its gift by the one to the other, and in the light-of West, J’s statement of the law 
relied upom by their Lordships in a quotation which they make, namely, 

“ that when a person is present on the premises proposed to be delivered to him a declaration 
of the person previously possessed puts him mto possession.” 





#8, A. No. BAB of i947. Wani ga 12th September, 1949. 
1. (1931) 62 M.L.J. 320 : L.R. 59 I.A. 1: I.L.R. 6 Luck. 556 (P.C). 4 
26-a 
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Moreover, the effect of acts such as the two referred to above as existing in the 
present case did not fall to be considered by their Lordships in the ruling relied 
upon by the learned Counsel for the appellant before me. 


The question whether or not possession was delivered is in essence a question 
of fact on which both the courts below have concurred adversely to the appellant. 
The second appeal is therefore devoid of substance and must be and is hereby 
dismissed with costs. 

No leave. 

V. S. — Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. i 
Present :—Mnr. JUSTIOE GOVINDA MENON. 


The Governor-General in Council owning the Madras and Southern 
Mahratta Railway represented by the General Manager .. Petittoner.* 


2. 
Messrs. Khadi Mandali represented by its Managing Partner 


Ramachandra Hanumantha Rao. f Respondent. 
Limitation Act (IX of 1908), Articles 91 and 30—Applicability—Suit by consignes for value of goods 
entrusted to Railway Company and lost in transit—Starting point. ‘ 


A suit by a consignee for the value of goods entrusted to a Railway Company for carriage and 
lost in transit is governed by Article g1 of the Limitation Act and not by Article go. The starting 
point of limitation would be the date when the Railway Company finally informs the consignee 
that the goods cannot be delivered. 5 : 

Palanichamei Nadar v. Governor-General of India in Council, (1945) 2 M.L.J. 448 and Sestharama 
Sastri v. Hyderabad State, (1949) 2 M.L.J. 298, followed. j 

Petition under section 25 of Act IA of 1887 praying that the High Court will 
be pleased to revise the decree of the Court of the Subordinate Judge, Guntur 
in $ C. S. No. 97 of 1946, etc. 


V. K. Ramanatha Aiyar for King and Partridge for Petitioner. 
K. Ramachandra Rao for Respondent. 
- The Court delivered the following 
JuDGMENT :—The main and important point for consideration is whether 
the suit is barred under Article 30 or Article 31 of the Indian Limitation Act. The 
plaintiffs suit was for recovery of the price of certain goods, namely, bales of 
cotton cloth which had been lost by the defendants who are common carriers during 
the course of the transit of the articles from Rajapalayam to Guntur. It is common 
und that the goods in question were handed over to the South Indian Railway. 
mpany on 7th September, 1944 at ase ali yara for despatch to Guntur. It is 
also proved beyond doubt that goods reached the Tondiarpet valli 
Yard in the Madras City on the midnight of 17th September, 1944, and that some 
time later the goods were lost. On enquiries made by the Railway Company. 
it was found that a gang of thieves had opened the wagon in the Yard and carried 
away the packages. Since the goods were not delivered at the destination to the 
plaintiff, who was the consignee of these goods, in proper time, the suit was for 
recovery of a sum of money, being the price of the goods as the damages for non- 
delivery of the goods. Exs. P-4 to P-22 are letters between the parties, by which the 
uestion of non-delivery was discussed. The substance of this correspondence is 
tthe plaintiff had been writing to the 1st defendant for the paymgnt of the 
compensation amount and the rst defendant “putting off the laintiff’s claim by 
saying that the matter was under consideration. Though the first defendant 
knew as carly as goth September, 1944, that the goods were lost, the information 
to that effect was not passed on to the plaintiff and finally it was only on goth 





*C. R. P. No. 1573 of 1947 and C. M. P. No. 7885 of 1949. asth November, 1949. 
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September, 1945, the plaintiff was informed of the Ist defendant’s inability 
to deliver the good as per Ex. P. 2. This date should be taken as the crucial date 
on which the impossibility of performance of the contract was made known to the 
plaintiff. The suit was filed on rst August, 1946. The question therefore is whether 
the lower court is right in holding that the suit is not barred by limitation. . | 
Article 80 of the first schedule. té the Limitation Act contemplates cases where 
email iy Aled against a carier (oe comptes ton ter losing oF nurs De and 
in'the third column the time from which period has to begin is mentioned as when 
the loss or injury occurs. Article g1 contemplates a suit against a crarrier for com- 
pensation for non-delivery or delay in delivering the g and the time for filing 
the suit is one year from the date when the ought to be delivered. There 
has been a large body of case-law as to which of these articles has to be applied 
in the circumstances like the present, and the preponderance of authority in this 
court is to the effect that Article gi is applicable. Therefore, what we have to see 
is what was the date when the goods t to be delivered. As the learned Subordi- 
nate Judge finds; there is no date fixed on which the plaintiff was to be handed over 
the in question at Guntur and therefore the proper period should be when 
the plaintiff was informed that he could not be gi iie goods, and that was on 
goth September, 1945. In Palanichami Nadar v. General of India in Council’, 
Yahya Ali, J., had to consider a similar case. The learned Judge, after considering 
the case-law on this topic, came to the conclusion that for a a against a 
railway company for com tion for perse 7 of goods consigned for-transit, 
tme ader Aride gi of the Limitation Act (period of one year from date when the 
goods ought to have been delivered) begins to mm from after the definite refusal or 
jeclaration of inability to deliver by the responsible railway company. The learned 
judge aba two ¢arlier decisions of this Court, namely, M and 4 M. Railway v. 
ale in and South Indian Railway Company. v. Narayana Aiyer*. Nery recently my 
learned brother, Mack, J., had also to consider thisin Ssetharama ‘Sastri v. Hyderabad 
Stats*, In that icular case, a merchant delivered the goodson 21st August, 1 
tothe Railway pany for carriage from Bezwada to Lahore. On 7th November, 
ROE nga merchant received a deter fom tae aaa ga ee pa 
ed him. Then the consignor sent a notice on 8th February, 1945 to the 
Railway Company complaining of the non-delivery of the goods and asking for 
payment of their value. No reply was vouchsafed to this letter. Therefore, the 
consignor filed the-suit on gist October, 1945, for recovery of the value of the goods. 
It was held that the suit was filed properly within the period of limitation, namely, 
one year of the receipt of the information of non-delivery, and that therefore the 
suit was not barred. The learned Judge also considered the earlier decision of 
Yahya Ali, J., in Palanichami Nadar v. Governor-Gensral of India in Council!, In the 
present case, tho Exs. P. 4 to P..22 show that there was correspondence between 
the plaintiff and the 1st defendant, the 1st defendant company did not definitely 
and gonah state their inability to deliver the goods till goth September, 1945» 
and, in the circumstances, following the decisions referred to above, namely, Palam- 
chami Nadar v, Governor-General of India in Council! and Sestharama Sastri v. The Hydera- 
bad Stats*.. Iam inclined tohold that the date from which limitationhas to be 
oA is when finally it was mentioned by the rst defendant that the delivery 


not be made. | f 0) - 
.-_ Mr. V. K. Ramanatha Aiyar, a ing for Mesars. King and Partridge on 
_ behalf of the Railway Company, has that these decisions being a single 
udge’s are not binding on me‘and that following certain decisions of the Lahore 
Court and especially the decision’ in Secretary of Stats v. Ths Rubber 


Company®, I must hold that the date from'which the period of Limitation should be 
computed should be some reasonable period from the date. when ordinarily the goods 








yo ety as MELE. aii T a TLR. 6 Leh, got. 
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would have reached Guntur. In view of the circumstance that no date was fixed 
for the delivery of the goods at Guntur, it cannot be said that it is possible for the 
court to fix a possible date for such an act. In the cases referred to by me above, 
the same question arose and both the learned Judges have held that the limitation 
should be computed only from the period when the common carrier expressed the 
inability to deliver the goods. It seems to me that the decisions of these learned 
Judges enunciate the ne Pan, Moreover, these decisions are founded 
upon the earlier decisions of this Court, one of which at least is a Bench case. MO 
5. M. Railway, v. Bhi 1, is a decision by Benson, O. C. J., and Sankaran Nair, J. 
where the learned Judges have held that the burden of proving, in a suit govern 
by Article 30 of the Limitation Act, the time when the goods entrusted to the Rail- 
‘way Company were lost is on the company. Waller, J., has also held in South 
Tides 7 ny v. Narayana Aiyar* that the Article of limitation applicable 
to a suit by a consignee for damages for the loss of goods in transit is Article 31, the 
starting point being the date when the railway company finally says that the goods 
cannot fe delivered. In these circumstances and, considering the consensus of 
authority in this court, I do not think I will be justified in preferring the Lahore 
cases which lay down the view contrary to the Madras decisions. I am therefore 
of opinion that the -suit is not barred by limitation. è 


The next point urged is that according to the risk note in Form, Z, which is 
marked as Ex. D-1 (b), it should be proved that the damage or loss arose from the 
misconduct on the part of the railway administration.. Mr. Ramanatha Ayyar 

es that in this case there has been no misconduct whatever. The learned 
` ‘Subordinate Judge has considered the question and came to the conclusion that the 
failure to provide adequate safeguards as well as the non-cxamination of the sen-. 
tinels who were keeping watch over the goods in the Marshalling yard at Tondiarpet 
Jead to the inference of misconduct and wilful negligence on the part of the defendant: 
The finding ing misconduct being on a question of fact, I cannot interfere 
in revision. re is no substance in the argument that misconduct or wilful negli- 
‘gence on the part of the railway company has not been proved. : 


The last t of the learned counsel is based upon an interpretation of 
section 75 as wll as the second schedule of the Indian Railways Act. Accordin 
to section 75, when any articles mentioned in the second schedule are coats ed: 
im any parcel or package delivered to a railway administration for carriage by 
railway, and the value of such articles in the parcel or p exceeds Rs. 100, 
the railway administration shall not be responsible for the loss, destruction or 
deterioration of the parcel or package unless the person sending or delivering the 
parcel or pa to the administration caused its value and contents to be 
declared at the time of the delivery of the parcel or goods to the railway authority 
for the transit. It is urged that in this case the consignor from Rajapalayam has 
not mentioned that the articles contained lace and that therefore the railway 
company is not liable. According to the second schedule, item (c) relates to 
‘cloths and tissues and lace, of which gold or silver-forms part, etc., and item (a) 
relates to lace and furs. It cannot be ‘said that item (c) of the second schedule 
applies, because there is no evidence that the cloths contained cither silver or 

Id lace. Then we have to fall back upon item (nm), that is, lace and furs. 

nless the value of the lace: or furs comes to Rs. 100.there is no necessity for 
‘declarmg that amount and from the evidence in this case it is not possible to hold 
‘that the lace which are not of any valuable-kind or worth Rs. 100 at all. The 
earned Subordinate Judge was inclined to agree with the plaintiff’s vegsion and 
sheld that the lace in question was not of a such value as to attract the operation 
eof schedule IT of section 75 of the Indian Railways Act. Mr. Ramanatha Ai 
invited my attention to Exhibit P-2 and contended that because the value of 
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items 1 to 4 amounted to Rs. 271 and the rest to more than Rs. 300, it should be 
presumed that they contained lace of sufficient value so as to” make obligatory 
upon the consignor to declare the amount. I am not- satisfied a such an 
inference can be drawn from’ Exhibit: P-2. : 


Another complaint of the learned counsel for the petitioner is ‘thet die 
lower court did not allow an opportunity for the 1st defendant to examine one 
Ganapathi who had stated somewhere that the value of the lace was more than 
Rs. 200. It is stated that an ap lication for examining him was made’ to the 
lower court and that the jetted Subordinate’ Judge rejected it. I am not 
satisfied that there was any irregularity in the learned Subordinate Judge’s 
rejecting a very belated application to examine a witness who Faber may 
be: roo Ko oke terms with the plaintiff-inasmuch as he had already 

o other point has been — in this revision petition, which is there- 
Ge “dismissed “with coats, 

C.M.P. No. 7885 of 1949. 

- This is a petition for the admission of fresh Acide in the civil revision 
petition, as additional eviderice. No authority has been shown to me that the 
entire provisions of Order 41, Civil Procedure-Code and especially Order 41, rule 27 
are applicable to the civil revision petitions under the Provincial Small Cause Courts 
Act. Ido not wish to base my decision on that point alone, gk aka ie pe ft 
circumstances which: would allow me, even if Order 41, rule 27 applies, to t 
additional evidence in a civil revision petition. This civil miscellaneous petition 
is therefore dismissed. ay 


l V. S. pane a . Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. — 
Presinr — MR. , Justice PANGHAPAKESA AYYAR. 
a at Rampus and others `.. Potitioners* 


v. 
Alumuri Subba Reddi and another .. Respondents. 

Criminal Procedure Code (V , section —Ti ted lands which had been felled and 
jess bas wot dhang ikang A Aar apr ian ease 4 


Trees which have been felled and severed from lands covered by a dispute invol 
of breach of pena, but which are ol ying onthe spot and. mote not carried a aS 

the phrase ‘‘crop» or produce” of land in section 145 (2), Criminal Procedure Code. The objec 
ol sectea 145 namely to prevent a breach of peace Y be largely defeated, if disputed trees lying 
so severed on the land are not also attached. 

‘Panga Thathalu Reddi v. Panga Pedda Paramma, 19934 M.W.N. 77, distinguished and explained. 

Emperor v. Gaya Prasad, I.L.R. 1947 All. 741, followed. £ 


The provisions of section 145, Criminal Procedure Code must be liberally in “in order 
Waa asane. A to attach properties in te between ting factions 
and and prevent breaches of peace. Therefore, the trees have been just cut and 


severed a few hours or days before the preliminary order and are still in or near the disputed 
lands must come within the clear purview of the Magistrate acting er section 145, ziminal 
Procedure Code. 
` Petition under sections 435 and 439 of the Code of Criminal Procedure: 1898, 
payi that the High Court will be pleased to revise the Order of the Court of 
Divisional Magistrate, Cuddapah in M. C. No. 38 of 1948. 


i is Gopalaswami for Petitioners. ; 
N, T? Raghunathan for the Public Prosecutor (V. L. Ethiraj) on behalf of the 
wn. ? 


P. Rai Reddi for Respondents. 


xr 





*Cr. R.-G. No. 867 of 1948: °- ee —-— - agrd November, 1949.” 
Cr. R. P. No. 818 of 1948. -| ° > IHG 
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The Court made ‘the following, 


_» «Orper,—This ‘is a petition by four persons namely the Rev. A. Rampus, 
John, Mahomed Baig, and Nagi Reddi against the order of the Sub-Diviaional Magis- 
trate, Cuddapah, attaching, under section 145, Criminal Procedure Code, certain- 
lands (with trets) regarding which there was an imminent danger of a breach of 
the peace,” learned counsel for the petitioners does not press the attack on 
the attachment of the lands themselves. The only prayer of the petitioners he 
urges before’ me is “that, even before the preliminary order was by the Sub- 
Divisional Magistrate, petitioners 3 and 4, Mahomed Baig and Nagi Reddi, had 
felled some trees standing on the lands, and severed them, and that the Sub-Divi- 
gional Magistrate had no power to attach these severed trees as per the ruli 
of Bardswell, J., in Panga Prathalu Reddi w. Panga Pedda Paramma'. J have look 
into that ruling and I do not consider that it will apply to the facts of this, case. 
Bardswell, J., simply says, in that ruling, that crops which have been harvested 
(and carried away) before the date of the preliminary order will not come within 
the meaning of the phrase “crops or-other produce” of the land in section 145 (2), 
Criminal Procedure Code. Obviously, he could not have meant that crops or 
trees just severed but not carried. away, from the lands, could not be covered by 
an order of attachment. If that were so, not only crops or trees cut by such fighting 
parties but also pillars pulled down from a disputed house, gold, silver, manganese 
mica.and other valuable minerals quarried from the disputed land in huge quantities 
and lying there still, could not be attached but only the pits from which these valuable 
minerals have been quarried. That Bardswell, J., meant his order to apply only 
to crops harvested and carried away is clear also not only from the commonsense 
view: stated above but also from the reading of his order as a whole and from the 
judgment of Malik, J., in -Emperor w. Gaya Prasad*. Malik, J., has held there that 
trees which have been séveréd from lands covered by a dispute involving a likeli- 
hood of the breach of peace but which are still lying at the spot (and not carried 
away) will be covered by the phrase “ crops or produce of land ” in section 145 (2); 
Criminal Procedure Code. I have not been shown any other ruling i 
this interesting point. The object of section 145, Criminal Procedure Code, namely 
to prevent a breach of the peace, by such attachment, will be largely defeated if 
disputed trees lying severed on the land are not also attached. I may add that 
these very petitioners, viz., the above said Mahomed Baig, Nagi Reddi, Rev. 
A. Rampus and K. John, ‘put in criminal Miscellaneous Petition 1659 of 1948 
in this Court for suspending the operation of the attachment order, and specifically wanted 
g suspension regarding the attachment of these trees which had been cut and severed 
by petitioners g and 4. But that petition was dismissed, by Subba Rao, J., on 
Se epee, 1948, itself. It is significant that in that petition, as also in this, 
it is not stated that the trees were cut and carried away, but merely that they were 
cut and, severed, thereby showing clearly that they had been only cut and severed 
by“one of these fighting disputants, and not removed from the place before the attach- 
ment. ; Nn ; ' 

' a90 I see no reason whatever to interfere with the order of attachment of the 
lands‘and trees passed by the learned Sub-Divisional Magistrate, In my opinion, 
his order is correct and proper in its entirety, and it was amply warranted by the 
extensive pen of section 145, Criminal Procedure Code. As Malik, J., 
has remarke pine poses of section 145, Criminal Procedure’ Code must be 
very liberally interpreted in order to arm the Magistrates with sufficient power to attach 
properties’ini dispute between fighting factions and persons, and prevent breaches 
of the peace., Indeed, section 145, Criminal Procedure Code gives the power 
to a Magistrate even to-direct a party to restore properties whose possession has-been 
forcibly taken from othérs. within two months before the order. It is obvious 
therefore, that trees which’ have just been cut and severed a few hovfrs or days 
before the preliminary order alid-are still lying on or near the lands must be within 
KA an GN a ga ee 
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the clear purview of a magistrate who can restore possession of thē lands itself with 
all the trees, ete., on it, on the ground of taking forcible possession within two months 
before. 


This petition deserves to be and is hereby dismissed. 
K. C. — Petition dismissed. 
_IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_ Present — MR. JUSTIGE SATYANARAYANA RAO AND MR. JUSTICE VISWANATHA 
SASTRI. : 
The Commissioner of -Incorne-tax, Madras .. Applicant* 
v. 
S. R. Subramania Pillai é : .. Respondent, 


Incems-tax Act (XT of 1922), section 10 (2) (xi)——Bad debt—AMeaning—Assessee a book-sulle) borrowing 
monty jointly with another—Assesses payi entire debts including the pertion of the other—Claim to deduct 
amount so pad as bad debt—Permissubility. 


When section 10 (2) (xi) speaks of a bad debt, it means a debt which would have come into the 
balance sheet as a trading debt in the business or trade that is in question and which has become 
a bad debt. It does not refer to any debt due to the trader which, when it was good, would not 
have come to swell the profits of the trade. Debts or losses not connected with a trade or business 
and not arising out of the operations of that trade or business are really losses of capital’ and are 
not admissible deductions under section 10 (2) (xi) of the Act. i s 

The asesce borrowed monies jointly with another and utilised a portion of it for his! own 
business and the balance was taken by the other. The other became an insolvent and the whole 
of the debt was paid off by the assessee and he claimed to deduct as a bad debt the amount of the 
debt payable by the other which he was forced to pay. - : 4 

Held: The debt arose by operation of law. The debr was not connected with and did not arise 
out of the trading operations of the amemee and could not be claimed to be,a bad debt. Further 
the assessce was not a financier or banker in whose case alone all borrowings of capital for the needs 
of the business could be considered to form part of the stock-in-trade of the benker. : 

Case referred to the High Court by the Income-tax Appellate Tribunal, 
under section 66 (1) of the Income-tax ‘Act, 1922, (Act XI of 1922) as amended 
by section 92 of the Income-tax (Amendment) Act, 1939, (Act VII of 1939) in 66 
R. A. No. 86 (Madras) of 1944-45 on its file for decision. | 


C. S. Rama Rao Sahib for Applicant. 
K. Viraswami for Respondent. 
The Judgment of the Court was delivered by 


-  Viswanatha Sastri, J.—The question of law that has been referred by the Appel- 
late Tribunal is in these terms: 

= i ircumstances of this case as found by the Tribunal, the ent 
is aa ts lee ai ga en of the two sums of Ra ea and Rs. a Ta a aa 
1943-44.?” 2 

The assessee, a bookseller, secks to deduct these two sums of Rs. 658 and‘ 
Rs. 5,049 in the computation of his profits for the assessment y= 1943—1944. in 
the Phowing circumstances. During a period of about 37 days ranging’ from 
1gth July, 1939 to 20th Auguts, 1999 the assessee and one Lakshmana ar jointly 
borrowed from -sundry money-lenders and a Co-operative Bank; 5 sum of 
Rs. 16,200 out of which a sum of Rs. 10,450 was n and ut. 
assessee for his business needs and the balance of Rs. 5, 
Lakshmana Ayyar. The joint borrowing of the assessee and 
was pecesitated by tbe business needs of both the: / 
the insistence of money-lenders who required the joint se A. of two n 
for simple loans advanced by them. Lakshmana A F 
the assessee had to repay the creditors the whole o 
had also to spend a sum of Rs. 658 in an unsucc 
a 
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amount due front Lakshmana Ayyar in respect of his share of the joint borrow- 
ing. He had also to pay Rs. 5,049 to the creditors on account of Lakshmana 
Ayyar’s share of the joint loans. 


The Appellate Tribunal, differing from the Income-tax Officer and the 
Appellate Assistant Commissioner, allowed the assessee to deduct these two sums 
in the computation of his business profits for the year of account 1942—1943. 


Mr. Rama Rao Sahib, the learned advocate for the Commissioner of Income- 
tax, contends that this decision of the Tribunal is erroncous in law. The Tri- 
bunal dogs not say whether the deduction was allowed as a bad debt whose 
deduction is authorised by ‘section 10 (2) (xi) of the Income-tax Act or whether 
it was allowed as a business loss which had to be set off against the receipts in 
arriving at the true measure of the profits and gains of the bookselling business 
in the year of account. These are possible grounds on which the claim of the 
asseasee could be sustained and the learned Ka for the assessee has relied 
on these two grounds here. He also relied upon section 10 (2) (xv) of the 
Income-tax Act as justifying the deduction of the two sums now in question. 


So far as the last contention is concerned, it cannot be said that there 
has been, in this particular case, any nditure not being in the nature of a 
capital nditure laid out or expel wholly and exclusively for the pur- 
poses of the business in the year of account. The ent made by the 
asseagee to the original creditors of the assessee and na Ayyar was 
before the year of account. On such payment Lakshmana Ayyar became liable 
to pay'the assessee thdt portion of the debt which was payable by Lakshmana 
Ayyar but which was paid-by the asseasec. In these circumstances, it could 
not be said that there was any expenditure in the year of account laid out 
wholly and exclusively for the purposes of the business of the asseasce. 


Section 10 (2) (xi) of the Act deals with the allowance for bad and doubt- 
ful debts. It is contended that when the assessee paid off in full the joint 
debts of himself and Lakshmana Ayyar he, became entitled to recover from 
Lakshmana Ayyar the amounts paid by him in excess of the amounts utilised 
by him and therefore there was a debt due from Lakshmana Ayyar to the 
assessee by reason of such over-payment. The contention is that on the dis- 
charge of the joint liability by the assessee, he became a creditor of Lakshmana 
-Ayyar and the latter became his debtor in respect of the sums paid by him 
in excess of his own share of the liability. Lakshmana Ayyar having become 
an insolvent the debt became a bad debt. It has been argued that the debt 
became a debt due to the assessee in respect of his business and became bad on 
account of the insolvency of Lakshmana Ayyar and was therefore deductible 
under section 10 (2) (xi) of the Act. In our opinion this contention is 
untenable. 


Section 10 (2) (xi) was enacted by section 11 of the Indian Income-tax 
~mendment Act, 1939. Before its enactment a deduction in respect of bad and 
ptf debts was allowed, though the Act nowhere expressly sanctioned it, on 
the growed that the deductions enumerated in section TO were not exhaustive 
and that ox deduction of bad debts was necessarily implicit in the very concep- 
tion or idea od Profits and gains. Except in the case of a banking or money-lend- 
ing business, txec¢ could be no allowance for bad debts where the accounts of 
the business wer>><¢Pt on a cash basis. Under the mercantile accountancy 
tem referred to \iprsection 10 ae an entry is made on the receipt side of 
account when a daka is concluded although the money on account of such sales 

has not been paid in. ` ing up the account at the end of the year such 
entries are treated as rec: ets and the tax is levied on what has sometimes been 
called as “book profits” Amay later on be found that some of these “ book 
profits” are in fact irrecovem, le: They are then written off as bad debts and 
sice such book profits have ke - -^ included in the income assessed to tax, the bad 


debts have been allowed to be white Off against tie book. profits inthe “year in 


3 


N, 
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which they are found to be irrecoverable. This commercial practice has 
taken a statutory form in the first part .of.section -10 -(2). (xiy of the Act as 
amended in 1939. In the case of banking, or moriey-lending business: whether 


the accounts are maintained on a cash basis or on the mercantile n, allow- 
ance for bad and doubtful debts ‘was given for the -reason that.all the moneys 
embarked in the money-lending business and lent out for interest were in the 


nature of the stock-in-trade of the banker or money-lender.and the bad and 
doubtful debts represented so much loss of the stock-in-trade. Losses in res 
pect of the stock-in-tradc have always been regarded as ‘trade losses and 
allowed to be set off against the receipts. That this is the position with 
reference to a banking or money-lending business is recognised by the decision of 
the Judicial Committee in the Commissioner of Income-iax, Bihar and Orissa v. Maha- 
raja of Dharbanga.1 ‘This principle is embodied now in the second part of 
section 10 (2) (xt) of the Act as amended in the year 193g.., Except in the case, 
therefore, of a money-lending or banking business, where the entire money invested 
or lent out is, regarded as stock-in-trade or circulating capital, capital, losses 
cannot be treated as bad debts and deducted from, the receipts of a particular 
year. Where a person carries on money-lending as well as, other business, lie 
cannot treat a capital, loss sustained in his other business asa bad debt df the 
money-lending business and claim a deduction. . This was ruled,by the ‘Judicial 
Committee in Commissioner of Income-Tax.v. Motiram -Nandram* and ‘Arunachalam 
Chettiar v. Commissioner of Income-Tax, Madras, |. |. TE A 
In tho present case the amount of Rs. 5,707 whose deduction as a bad.debt 
is now claimed really arose by.operation of law. The original debts were debts dué 
ve the assessee and Lakshmana Ayyar and not debts due to the book-selling business 
of the assessee. Let it be assumed that the original loans contracted by the assessee 
and Lakshmana Ayyar were capital borrowings for the purposes of the book 
selling business. Lakshmana Ayyar became a debtor to the aseessee as soon as the 
latter discharged the entire joint debt due to the creditors. But then Lakshmana 
Ayyar became a debtor. .not asa customer of the business, or as a purchaser’ of 
in the.course of the assessee’s business but by operation of law as a 
‘or whom the assessee stood as, surety.. The debt, was not connected with .and 
did not arise out of the trading operations of the assessee. When section 10 
(2) (xi) speaks of a bad debt, it means a debt which. would have come into 
- the balance sheet as a trading debt in the-business or trade thatis'in question—m 
this case the book-teller’s e—and'which has ‘become a bad debt. It doesnot 
refer ‘to any debt due to! thé trader which,” when it was gdod,- would--not have 
come tò niet the profits of the book-selling trade.’ “Debts or losses not connected 
with a trade or busines and nòt arising ` out of thé! operations of the trade ‘or 
business are’ “losses of capital and are not admissible deductions -under 
section 1b (2) (at) of the Act © 0 Tt goog S i Se 
_ Another way in which the matter has been presented in this’ Court is that 
the loss is one incurred by the assessee in Peers on of his, business and 
therefore liable to be set off against the receipts of the. business. The profits 
of a trade.or business for the purposes of, Income-tax have always been /‘consi- 
dered, both in England and here, to be the profits computed by, ordinary 
methods of commercial trading or accountancy, subject, of course, to the spécific 
directions contained in the Income-tax Act. e ‘incurred: for the trade 
or business must be set against the receipts in order, to arrive’ at the taxable 
profits and any payment, disbursement ot expenditure may be deducted which 
would a cP ed senses of debit to be charged against incomings. of $ css 
co nen computing profits of it, unless the deduction is, exp or by 
plain implication prohibited by any .provision in the Act. .But then the 
expenses or outgoings must relate to the-conduct, of “the. business, the profits of 





7 rr )aML.J. 261 : L.R. 69 LA. 15: R.1940N | BAPO), en 
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which have to be calculated and taxed. Capital expenditure or capital loss 
cannot, as already observed, be deducted by reason of the prohibition in section 
10 (a) (xo) of the Act. It is difficult to formulate a precise test to find out 
whether a particular expenditure claimed as a deduction was one incurred -in 
connection with-the- trade or business of the assessee. The general: rule 
howeyer, has been laid down in Strong @ Co., Lid. v. Woodifield?, than by the Lord 
Chancellor in these terms. 

“In my opinion, however, it does not follow tbat if a loss is in any sense connected with the 

trade, it must always be allowed as a deduction ; for it may be only remotely connected with the 
trade, or, it, may be connected with something else quite as much as or even more than with the 
trade. T think only such losses can be deducted as are connected with it in the sense that they are 
really incidental to the trade itself. They cannot be deducted if they are mainly incidental to 
some otHer vocation or fall on the trader in sume character other than that of a trader. The nature 
of the trade is to be considered.” 
Judged by this test the loss claimed by the assesrce in this case did: not arise in 
the course of or as a result of his business as a book-seller. The business of book- 
selling did not require the assessce to guarantee the debts of third persons’ like 
Lakshmana Ayyar. It might be that he raised the required capital for the 
business in that way. The giving of the pune or security for the debt of 
. Lakshmana Ayyar and the payment of money as a result of such guarantte 
cannot be described as a payment in the course of or for the purposes of thé 
trade or business of the book-seller. The deduction claimed ‘in respect of the 
loss sustained by the assessee is too remote from the business of book-selling 
carried on by him and is not sufficiently connected with the trade and therefore 
falls dutside the range of those items which can properly be brought into a profit 
and loss account of the business. 


Though section 10 of the Income-tax Act allows interest paid- on borrowed 
capital as a deduction in computing the profits of a trade or business, it does 
not allow a deduction in respect of the capital itself, or in respect of the loss o 

capital either belonging to the assessee or borrowed by him, except in the case o 
a or money-lending business. Indeed, there is no reason why a man who 
invests his own capital in a business should be in a worse position than a 
porn who is obliged to borrow money in order to find the capital for the 


Reliance has been placed by the learned Ae for the assessee on the 
decision of this court in the Commissioner of Incoms-tax v. Ramaswami Chatitar?. 
Apparently this is the case that is referred to: as having been followed by the 
Appellate Tribunal in another case to which reference is given in the order. of 
the Appellate Tribunal. But there the -business was one of money-lendi 
and the Court found: that according to ah well known and well recognised 
mercantile custom of Nattukottai bankers, they were in the habit. of raising 
funds. which formed. the stock-in-trade of their money-lending business by 
the execution. of joint promissory, notes in favour of bankers. That was 
apparently the usual technique of obtaining credit adopted by the -‘Nattuko 
Chetty coment an -lenders.' In that context this Court held that: where 
a Nattukottai etti money-Iender paid off in their entirety the debts 
jointly due by him and another as a result of the latter’s inability to pay . the 

asa result of this transaction was a loss of the money-lending 

businesss itself and therefore a deductible item in computing profits. There 
was, a. custom “among the Nattukottai Cheti money-lenders to raise funds by 
executing joint promissory notes for the purposes of obtaining money for 
on their money-lending business and therefore the loss that arose 

as a result of such joint borrowing was held to be a loss of the money-lending 
„business. That decision must be confined to its own peculiar facts and does not 
apply to business other than“ Nattukottai Chetty money-lending business. Here 
there was no evidence of any “sage or custom in the book-selling trade to raise 
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money by.the execution. of joint a ai notes with other people and the 
instances of such a joint borrowing’ asscasce in the present’ case canhot 
be relied on as evidence of any sich commercial practice. - See ee 
inception nor su uently w the assessee discharged- the entire debt: due 
from himself ae eae -could the ‘loss’ be said: to arise out ‘of-or 
in the course.of the trade or business. of. the assessee asa book-seller..:: The 
assessec was not a financier or banker in:whose. case all borrowings of ca hi teed 
for the needs of the business could be considered to form part of the s 
trade of the banker. We consider therefore that the loss in this case was so 
far ‘outside the scope and purposes of the business of’ the -assesset ‘as to: e it 
ele fot us to sustain the conclusion ofthe Tribunal: We theréfore answer 
uestion propounded to us in the negative and in favour of the Commissionér 
Ta come-tax. The costs of this reference Rs. .250 wi be. -paid -by, the 


assesece to Commissioner of Income-tax. . . j a 
V. P. S. o : Referenca answered in fas of the Commision. 
ee - . — a, 1 nbe ANS 


IN THE HIGH COURT OF ' JUDICATURE AT MADRAS: ^ aM 
' PRESENT :—MR. Justice Sussa Rao AND Mr. Justice, PANCHAPAKESA / ‘Avvar. 


Rao ur S. S. N. Lakshmanan Chettiar a b ets Patitionarst bo 
and four others ice le” oo OE ; 
Industrial Di Act (XIV of 1947). secfiens 10 and 34—Failine E E te alee ed 
—Gove namani if can ate tts power te fils the complaint te a Mi ate—Section 10—Secope—Aiward by 
Tribunal pursuant to general notification by Government not specifying 7 Partha: dispdas ar idity 
—Failure to aaa daga a Sor, hoi sustainable 


A general notification which does not refer to an specific disputes between any group of fones 
managements nor contains any specification of the firms in which disputes between the mahage- 
ment and the workers existed is not competent under the Industrial Disputes Act. '. ; 1: 
Ramayys Pantulu v. Kutty and Reo, (1949) 1 M.LJ. agiyrelied ones < sa 
Accordingly’ an award passed by the Tribunal pursuant to such scart postion wih be 
invalid. A prosecution launched for failure to implement such award is unsustainabl 7 


Where there is a failure of an administration to implement the award of an Tidusirial Tribunal; 
the Government concerned must satisfy itself whether the facts existed for making the complaint 
and it has no power to delegate its duty to some other person; for example tht’ District Ma 

-Barindra Kumar Ghose v. Emperor; (1909) LLR. 37 Cal. s and Gukulchind Dwarakedis V: The 
King, (1948) 1 M.L.J. 243: L.R. 75 LA go-(P.C.) applied 

Petition under sections 435 and 439 of ihe ‘Code of Criminal Procédure, 
seo te re et Be Court will be pleased to revise the order of the court of 
the Additional District Magistrate of Mathural i in C.C. No. 7.0f 1947, , of aa 


Allah Krishnaswami Iyer and M. Ri- Narayanaswami for Petitioners. ; 
_ The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. =! ~ 
The Judgment of the Court was delivered by ii out 


“> Subba Rao, F.—This is a revision against the order ôf the. Additional District 
sete Mathurai, i in C.C. No. of 1947 overruling. tig proljiiniy “objections 
by the petitioners: oy 

wan accused are the, directors of the Mahalakshmi. Textile “Mills Tid; 
Pasumalai, Mathurai. Accused 1, 4 and: 5 ‘aie partners ‘in Mesars. S.S; N: 
Lakshmanan Chettiar and Company, who “are the manag ing agents of the 
said Mills. In G.O. No. 1629 (Development) .dated. 15th April, 1947 the Govern: 
, Ment appointed an Industrial Tribunal-to adjudicate pon the industrial disputes 
existing between the workers and the: ent of the textile mills in the 
Madras vince. Aftep.- enquiry the yribu gave an: award alii ey 


gin fe, a eee eae a Kahang, — æn 
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emoluments of the workers and the same was accepted by the Government in 
G.O. No. 3080: (Development) dated 15th July, 1947. A copy of the award was 
duly communicated: to the management of the accused’s mill for implementation. 
As they have not implemented the award the Government of Madras authorised 
the District Magistrate, Mathurai, to prosecute the management of the Maha- 
lakshmi Textile Mills Ltd. Accordingly, the District Magistrate, Mathurai, 
filed a complaint against- the accused under Section 29 of the Industrial 
Disputes Act, 1947. 


The. accused raised two preliminary objections namely, that the tribunal 


had no jurisdiction to pass the award, and also that the sanction given by -the 
Government for prosecution was invalid. 7 


The Additional District Magistrate, Mathurai, overruled the objections. 
The accused have preferred the Criminal Revision Petition against that order. `` 


Mr. Alladi Krishnaswami Aiyar has raised two contentions before us: 


(i) that the award passed by the tribunal was without jurisdiction as the 
reference made to it by the Government was invalid ; . : 


(ii) that the sanctiona given by the Government for the prosecution was 
contrary to the provisions of Section 34 of the Industrial Disputes Act, 1947. ` 


.To appreciate the first contention, it is necessary to notice the G. O., M. $. 
No. 1629 (Development) dated 15th April, 1947 issued under section 10 (i) of 
Act XIV of 1947 referring the disputes to the ‘tribunal. It reads : 


“ Whereas Industrial disputes have arisen between the workers and mana ents of ceriain 
textile me in the Province of Madras and Industrial disputes are apprehended in the rest of the 
textile mills in the province in respect of certain matters ; 5 

“ And whereas in the opinion of His Excellency the Governor of Madras, it is necessary to refer 
the said industrial disputes for adjudication : . | 

Now, therefore, in exercise of the powers conferred by section 7 and (2) read with section 10 (1) 
Q of the Industrial Disputes Act, 1947 Central Act of 1947), His Excellency the Governor 

Madras hereby constitutes an Industrial Tribunal consisting of one person. namely. Sri Rao Bahadur 
M. Venkataramayya, retired District and Sessions Judge, and directs that the said industrial disputes 
be referred to that Tribunal for adjudication.” 


It is not necessary to consider the argument of the learned counsel as regards 
the validity of the notification ip great detail as the validity of a Notification similar 
in terms was considered by this Court in O, S. A No. 69 of 19481, The Notifir 
cation in that case was in the following terms : i 

“ Whereas industrial tes have arisen between the workers and managements ‘of certain 
Engineering firms and Type oundries in the Province of Madras and whereas industrial ‘disputes 
are ‘apprehended in the rest of the Engineering firms and type foundries in respect of certain matters ; 
ieoa in exercise of the powera conferred by section 7 (r) and (2) read with section ro (1) (¢)-of the 
Industrial tes Act, 1947 ....... His Excellency the Governor of Madras hereby constitutes 
an Industrial Tribunal consisting of one person, namely, Sri T. D. Ramayya Pantulu..... and-directs 
that the said industrial disputes be referred to that Tribunal for adjudication.” - $ 


“A comparison of that Notification with the Notification in question in this 
case reveals that both the notifications are word for word the same except 
in regard to the name of the firms and the name of the tribunal., One of us 
sitting on the Original Side of this court held that section 10 of the Act did not 
contemplate a reference to the Tribunal for deciding all apprehended disputes 

emesal y in the Province of Madras, and that such a reference by the 
Gasaren in general terms was not valid and therefore the tribuna} had no 
jurisdiction to decide the dispute in that case. An appeal'was preferred against 
that order, and it was confirmed by Horwill and Rajagopalan, JJ. The learned 
udges also held that the reference made by the Government was not gompetéent 
use of the generality of the application of the Notification. It follows that 


1 


a e 
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the Notification dated 15th.April, 1947, was illegal and, therefore, the award 
passed by the tribunal pursuant to that Notification was also invalid. As the prose- 
cution was launched on the basis of an illegal award we are of the opinion’ that 
the complaint is not sustainable.. : 


The second argument of the learned counsel is based upon section 34 of Act 
XIV of 1947. The section reads : 


“No Court shall take ‘cognizance of any offence punishable undei this Act or of abetment of 
any such offence save on a complaint made by or under che authonty of the appropriate Government. 


In this case the Government did not file the complaint’ but authorized the 
District Magistrate to do so. The requisite authority ‘was conferred on the 
Magistrate in the Government Memorandum to the District Magistrate dated 
5th September, 1947. The Government say in that Memorandum : ` 
. “A copy of the Memorandum is forwarded to the Disu ict Magistrate, Mathurai. He is requested 
to prosecute the management of the Mahalalsbmi Textile Mills, Ltd., Pasumalai, if the award has 
not been implemented.” em oe à 


: The contention of the learned counsel is that the Government 
concerned must satisfy itself whether the facts existed for making the 
compaint and that it has no power to delegate its duty to a third party. 
In. this case, according to the learned counsel, the Government did not 
decide on the facts whether the management of the Mahalakshmi Textile 
Mills, Ltd., made a default in implementing the award, but authorized 
the District Magistrate to file a complaint if, in his view, the award 
was not implemented. On 16th August, 1947, the Government communicated 
to the managing agents of the Mahalakshmi Textile Mills, Ltd., Pasumalai, 
inviting their attention to the recommendations of the industrial tribunal 
har the Mahalakshmi Mills, Ltd., Pasumalai, and requesting them to give 
effect to ‘the award in full in a week’s time. To that communication the 
mana t replied that the financial implication in giving effect to the award 
wo be considered by the shareholders at the meeting to be convened on the 
27th instant and the decision of the shareholders would be communicated to 
them immediately. We do not know what happened at the shareholders’ 
mecting and whether they agreed to implement the award. Four days thereafter, 
the Government authorised the District Magistrate 10 prosecute the management 
“< if the award has not been -implemented”’.' Tt will be seen that the Government did 
not wait till the meeting of -the shareholders and, therefore the Government 
were not in a position “to decide whether the management implemented the 
award or not. In. effect, they directed the Magistrate, to file a complaint 
‘© if he found that the award has not been implemented.” The duty to find out 
_whether an: award was implemented or not was cast on the Magistrate. If he 
found that the management did not implement the award he should file the 
complaint ; if he found that the award had been implemented, he should not 
file the complaint. The learned Public Prosecutor asked us to substitute “since” 
for “if” inthe Memorandum, If-we accept this argument, it would be re-draftmg 
the Memorandum issued by the Government which we could not do.. If we 
ee ih “if? as “since”, it would certainly be doing violence to the clear 
words used .in the Memorandum: In Barindra Kumar Ghose v. Emperor’, 
a Bench of the Calcutta High Court had occasion to deal with the validity 
of a complaint filed by a Magistrate under the authority of ‘the Government. 
The Goverment authorised the Magistrate to prefer a complaint for offences 
under sactions 121-A, 122, 123 and 124 of the Indian Penal Code or under any 
other section of the said . Code which may.be applicable to the case. The learned 
Judges held that as no complaint under section 121 of the Indian Penal Code 
was thareby authorized by the Local Government, or, in fact, preferred, the 
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Magistrate had “no power: to commit the accused. under the said section. In 
dealing with that point the learned Judges made the following observations: ~, 

“ Tt is true that the order winds up with the words “or under any oiher section of the said Code 
which may be found to be applicable to the case.’ But found by whom ? * The order does not explain, 
Tt can hardly mean by the rt, as it relates tu the complaint ; and if it means found by anyone 
other than the Government, then it involves a delegation which cannot be sustained.” oe 


We respectfully ec with these observations. Ifthe committal order was 
-bad in that case, as the Government did not itself decide whether the offence 
complained of came-under section 121 of the Indian Penal-Code and delegated 
such power to a person other than the Government, the complaint in this case 
also would be equally bad as the Government did, not decide the question whether 
the management implemented the award and delegated its power to the 
Magistrate. The same principle was also laid down in a later Privy Council 
decision reported in Gokulchand Dwarkadas v. Ths King!. The Judicial Committee 
were considering the validity of a sanction under clause 23 of the Cotton Cloth 
and Yarn Control Order. Clause 23 of the Order provided that: | 

“No prosecution for the contraventiun of any of the provisions of this order shall be inctituted 
without the previous sancuon of the Provin¢ial Government notbelow the rank of District Magistratc 
as the Provincial Government may by general or special order ‘in writing zuthorise in this behalf.” 
The sanction given by the Government is in the following terms :—" n 

‘Government 1s pleased to accord sanction under clause 23 of the Cotton Cloth and Yain 
(Control) Order, 1913, to the prosecution of Mi. Gokulchand Dwarkadas Morarka for breach of 
the provimons uf clause 18 (2) of the said order.” * ae 5 
At page 246 their Lordships of the Judicial Committe say: >- 

“ Looked at as a matter of si:bstance it is plain thatahe Government cannot adequately discharge 
the obligation of deciding whether to give or’ withhold’ a sanctior without a knowledge of the facts 
ofthe case. Nor, in their J.ordships* view, is a sanction given\vithout reference to the facts constituting 
the offence a“compliance with the actual terms of clause 23. . Under that clause sanction has to he 
given to a prosecution for the contravention uf anv of the provisions of the ordea. A person could 
not be charged merely with the breach of a particular provision of the order. He must he charged 
with the commission of certain acts which ‘corstitute a breach sind it is to that prosecution, that is, 
fur having done acts which constitute a Lreach ‘of the order, that the sanction is required. [n,the 
present case there is nothing on the face of the sanction and no extraneous evidence, to show that 
the sanctioning authority knew the facts alleged to constitute a breach of the order, and the sanction 
is invalid.” ea on we 

In. the present case, the Memorandum issued by the Government to the 
District Magistrate itself discloses that the Govermment did not consider the facts 
which entitled the Government to file the complaint against the eis oR 
Indeed, in a words they leave that very question to be decided by the 
Magistrate. The learned Public Prosecutor did not dispute the, legal position but 
he contended on the facts of the case that the Government decided on the facts 
that the management did not implement the award before they authorized the 
NG e to file a complaint. This contention js contråry to the plain words 

in the notification, and therefore we cannot t the same. For the 
aforesaid reasons we hold that the complaint is not. sustaimable. 7 


The order of the lower Court is set aside and the révision petition is allowed. 
K.S. P —— > ` Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| Present :—Mnr. Justick PANCHAPAKESA AYYAR. f 
Rachakonda Nagaratnam  . a ae Petitionsr.* 
appeal moghi io ba fled on hich fll cortfs hal ben paid Rafind of cotf] can be pantel. 


A Court’s power to allow the refund of court-fee is not confined to sections 1g, 14 and 15 of the 
Court-Fees Act and it has got some more, though ‘strictly limited, powers: A Court can ofder refund 
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of the.court-fees under section 151, Civil Procedure Code, where there is an excess payment 
made by mistake or where-on account of the mistake of the Court a bens bna bern, cori to 
pay court-fees cither wholly or in part. Outside these onses a Court has Bo power ta: order refund 
under section 151- 


Where the petitioner wanted to fle a cond appeal and sò filed a memorandum of appeal 
the proper court-fee stamps, but then compromised with the other side and as the second 
became unnecessary filed a petition under section 151, Civil Procedure Code, for a direction to 
refund the court-fee paid by him, 


Hald, that there was no oidis Cort Fes AG oi. which petitioner could 1ely fon a 
refund of the court-fee ko apes slaa raa filed but withdrawn as tbere was no mistake of 
Court in making the Dedine pay the court-fee, nor was there any cvcess court-fee paid by 


AR Judesient (unrêpontedj mC. M. Ps. Nos. 4439 and 4442 of 1941 by Leach, C.J., and Hzppell, J., 
olov 

Held further, that the rem if available to the tioner was not to ly for a refund 
deinen to apply to desea aka at and ia domini regis (by PAVOL and by the 
mercy of our Lord the King) for a refund less the one-anna-in-the-rupee deduction, as for spoilt stamp 
papers, if they are pleased to grant it. 

: Petition that in the circumstances stated in the affidavit filed 
therewith the Tigh Count will be pleased to issue an order directing the refund 
of the court-fee ae Rs. 149-15-0 paid by the appellant in second appeal—s.R. 
40609 of 1948 sought to be preferred to the High Court against A.S. No. ae 
of 9147 on the file of the Subordinate Judge’s Court, Guntur. 

M. Seshachalapathi for Petitioner. 

The Court delivered the following hi 

JuDGMENT. —This is a petition filed by Mr. M. Sedhachatapathi under sec- 
tion 151, Civil Procedure Code, for a direction to refund the court-fee of Rs. 14 49°15 15-0 
paid by the petitioner, Nagaratnam, in an unnumbered second appeal, S. 

40609 of 1948 sought to be presented to this Court against A.S. No. 310 of ve 

on the file of the Sub-Court, Guntur. The facts are briefly these. Nagaratnam, 
Mr. Seshachalapati’s client, wanted to file a second’ appeal against the judgment 
and decree in A.S. No. 310 of 1947 ‘and, therefore, filed S.R. No. 4.0609 of 1948, 
with the correct court-fee of Rs. 149715-0, due on the valuation given therein, 
on 22nd November, 1948. That S.R. was returned to the petitioner on roth 
February, 1949, for the lodgment schedule receipt for Rs. 25 in two days. 
Nagaratnam did not file the lodgment schedule receipt at all. Instead, she 
negotiated with the other side, compromised with him, and settled the matter. 
She re-presented S.R. No. 40609 of 1948 only on grd A 1949 and with a 
petition claiming a refund certificate for the court-fee es gt her as she had 
already settled the matter. 

The question, therefore, is whether this Court should grant her a refund 
certificate for Rs. 149- ae the court-fee paid on the appeal memorandum, or 
whether it should the petition alto er, or grant any other relief 
possible under section 151, Civil Procedure 


It has been held'in Thammaya Naidu v. ‘Venkataramanamma!, that a court’s 
power to.allow the refund of court-fee stamps is not confined to sections 13, 14 
and 15 of the Court-Fees Act, and that, under section 151 of the Code of Civil 

ure it has got some more, though strictly limited, powers. In Chidambaram 
Chettiar In re*, a later case, we see what these powers under section 151 are. It has 
been held there that a Court can order refund of the court-fees, under section 151, 
where there is an excess payment made by mistake or where on account of ih 
mistake of the Court a party has been compelled to pay court-fees either wholly 
or in part. It was definitely held in that case that, outside these cases, a Court 
had no power to order refund, under section 151. In C.M. Ps. Nos. 4439 to 4442 of 
1941 (unreported). Leach, CJ. and Happell, J., in four petitions almost identical in 


(1992) 62 M.L-J. 541 : LER, 55 Mad. 641 a (1934) 67 M.L.J. 321: I,L,R. 57 Mard- 
i eo 1028, < 
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cature with the present one, for the exercise of the inherent power of the Coyrt, 
under section 151 of the Givil Procedure Code, to refund the court-fees paid in 
certain appeal memoranda, not nimbered.as appeals because of the reluctance 
to pay the deficit court-fee rightly demanded, race remarked that there is no 
provision in the Court-Fees Act, on which the titioners could rely for a 
refund of the court-fee paid on the appeal memo a filed by men an | with- 
drawn by them before numbering. They went on to aay; 

- “The petitioners are asking som the Court has no to srani them. ‘In Chidambaram 

Chettiar, In rel, a Bench of this Court held that the reg ane no power to order a refund of court- 
fees except in three cases; namely, (1) where the Court-Fess Act applies ; (2) where there is an excess 
payment made as the result of a mistake, and (3) where on account of the mistake of the Court 
a party has been compel co to pay coer foa a er wholly or in part. A decision to the same effect 
was given by another Bench his Court : In re Kappun Gownder?. These decisions are binding en us 
and provide the answer to these applications which will be dismissed.” 
The present cas: falls within the scope of the above decision of Leach, €.J. and 
Happell, J. and this Court has no power to nt a certificate for the refund 
of the court-fees, since it is obvious that the Court-Fees Act will not apply, 
and the petitioner did not pay by mistake any excess court-fec, and no. court- 
fee was collected from the petitioner by a mistake of the Court. It isa case 
where the petitioner wanted to file a second appeal and so filed a memorandum 
of appeal affixing the proper court-fee stamps, ‘but then compromised with the 
other side and made the second appeal kanta aga by such compromise. So, 
the request to grant a refund certificate is rejected.. ` 


4 


But it may be urged that this is a case of court-fee, getting spoilt, without 
being used for an appeal, something like a stamp paper getting spoiled without 
being used for a document. Even if that is so, the petitioner’s remedy, if any, is 
not to apply for a refund certificate from the ‘Court, but to apply to the 
Government ¢x gratia and misericordia . domini regis (“by favour” and “ by-the 
mercy of our Lord the King”) for a refund less the one-anna-in-the-rupee 
deductions, as for spoilt stamp papers, if they are pleased to grant it." For 
this purpose alone, a certificate will be granted to ie petitioner, as requested 
by him, that the second appeal was not numbered or heard by this Court 
and ‘that the appeal memorandum has. been stamped with a court-fee-'of 
Rs. 149-15-0, and that the court-fee’ stamps have been defaced by the High Court 
office in the urual course of routine: “I see no objection to’ granting a certificate 
to that effect under section 151, Civil Procedure Code. The Government will, of 


course, pass such orders as they like, after this certificate; as it is 
wholly ex gratia and misericordia domini regis. ‘The ‘re- -piesented n ae 
randum, which has now become unn for’ retention in this 


as requested by the petitioner, returned to for prosecuting his ex- gratia and 
misericordia domini regis application to the Government, if so advised. 3 ; 


K.C., eo eee Gert granted ka modi term 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
"Present — MR. Jusa Suna Rao AND Mr. Jusrice ak aa 
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It is wrong to say that the words “different creditor” in Explanation [JI to section 8 of the 
Madras Agriculturists’. Relief Act, added by the Amending Act of 1948, is comprehensive enough to 
include even a third person in favour the debtor crecuted a document reqiating him to dis 
charge the earlier debt. The meaning to be attached to the words “different itor” is necessarily 
controlled by the clause “ where a debt has been renewed or included in a fresh document”. To 
state that the document executed in favour of a third party with a direction that the amount may be 

id to the earlier creditor is renewal of the earlier promissory note is certainly doing violence to the 
of the Explanation. The established meaning of “renewal” cannot be ignored unless 
the words used are clear and unambiguous. The fundamental idea of ‘‘ renewal and inclusion” 
in the freah document is that the new contract also must be between the same parties or substantially 
the same parties. So the words “ different creditor ” in the Explanation cannot apply to a creditor 
from whom amounts were borrowed under a different document for the of di ing earlier , 
debts. In no sense of the term can that document executed in favour of that creditor be a renewal 
of the earlier document or an inclusion of an earlier debt in a fresh document. 


The rule of appropriation provided for in Explanation I to section 8 of the Act cannot be applied 
to a case of‘ receipt of money fram Court under directions in a decree. i 

Appeal against the decree of the Court of the Subordinate Judge of Salem, 
dated 8th February, 1945, passed in Original Suit No. 50 of 1944. 


D. Ramaswami Aiyangar and P. S: Srinivasa Desikan for Appellant. 


JK. Bashyam ‘Aiyangar, T. K. Subramania Pillai for A. C. Sampath Atpangar and 
R. Desikan for Respondents. - f 
The Judgment of the Court was delivered by 
Subba Rao, J.— This appeal raises some padi oints of law under the 
Madras Agriculturists’ Relief Act of 1938 as, amend by the Madras Act XXIII 
of 1948. The facts are fully and accurately stated by the learned Subordinate 
udge of Salem in his judgment and it is not necessary to re-state them. It . 
is enough if the material facts sufficient to appreciate the contentions of the 
parties are briefly stated. y , 
- The 1st defendant, Arumugam Pillai for himself and as guardian of his then 
- minor son, the 2nd defendant, executed a'mortgage deed in respect of the properties 
situate in Pandamangalam and Vengarai in favour of the plaintiff for a sum of 
Rs. 5,000 carrying interest at ten per cent. per annum. The grd defendant is the 
ist defendant’s after-born son. In I.P. No. 80 of 1933 on the file of the District 
Court of Salem the 1st defendant was adjudged an insolvent and so the Official 
Receiver of Salem in whom his interest vested was added as the 4th defendant. 
The plaintiff instituted O.S. No. 50 of 1944 on the file of the Court of the 
Subordinate Judge of Salem on the foot of the mortgage deed impleading the 
aforesaid four defendants. On the-same. properties. there was a. prior mortgage 
executed by the 1st defendant. On roth November, 1926, defendants 1 and 2 
executed another mortgage in respect of Pandamangalam lands in favour of one 
Poosari Sellaperumal Pillai. Periasami Pillai, the son of the said Sellaperumal 
Pillai, instituted O.S. No. 50 of 1934 on the file of the Court of the Subordinate 
Judge of Salem to enforce the said mortgage and obtained a decree. To that 
suit the plaintiff, the puisne mortgagee was Aded as the 4th defendant. Under the 
said decree a sum of Rs. 4,620-4-0 due to Periasami under his prior mortgage 
was directed to be paid to him and also a sum of Rs. 6,933-6-0 due to the 4th 
defendant (the present plajntiff) under the mortgage deed, dated 10th August, 
1931, was directed: to be paid to him. Under clause 4 of the decree the mort- 
gaged properties, i.e., Pandamangalam lands had to be sold and the proceeds 
alied had to be paid to Periasami in the first instance and the balance to the 
4th defendant Ae present plaintiff) towards his mortgage. The properties were 
sold on 18th November, 1935 and after paying the prior mortgagee the surplus 
amount êf Rs. 3,477-13-8 was paid to the plaintiff. An endorsement dated 25th 
November, 1935, was made on the mortgage deed dated roth August, 1931, to the 
effect that a sum of Rs. 3,477-13-8 had been paid towards the suit mortgage. 
Qut of the said amount the plaintiff credited in his account books Rs. mere a 
towards interest and Rs. 1,342-7-0 for principal. He filed the present suit on the 
foot of the mortgage dated roth August, 1931, for the balance of the amount duc 
thereunder after giving credit to the said amount of Rs. 3,477-19-3 in -the manner 
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stated above. The zad defendant was the only contesting defendant.. Various 
contentions were raised by the 2nd defendant and they are reflected in the 
following issues :— 
_1. Is the mortgage true, supported by consideration. and binding. 
defendants 2 and 3? BE i . wangan 
2. Is the appropriation of Rs. 3,477-13-8 in manner claimed by the 
plaintiff true and valid ; and are defendants or any of them agriculturists entitled 
to benefits under Act IV of 1938? 5 
F - 3. Is plaintiff estop from proceeding against item 2 for any of the 
reasons urged by 2nd, defendant ? . ` 
4. Is the suit barred by res judicata or Order 2, Rule 2, Civil Procedure 
Code, or otherwise not maintainable by reason of O.S. No. 50 of 1934 and the 
insolvency ? 4 
5. What relief, if any, is plaintiff entitled’ to? 

The learned Subordinate Judge held against the 2nd defendant on all the 
issues and decréed the suit as prayed for. The 2nd defendant has preferred the 
above appeal oo the said decree of the learned Subordinate Judge. Pendi 
the appeal, | Act XXIII of 1948 amending the Madras Agriculturists’: 
Relief Act of 1938 was enacted by the Madras Legislature and the learned counsel 
for the appellant without in any way questioning the findings of the lower Court 
on any of the issues contented himself to base his client’s relief on the provisions of 
the Amending Act. The learned counsel’s first argument-is that under Expla- 
nation III added to section 8 of the. Madras Agriculturists’ Relief Act of 1938 by 

` tbẹ Amending Act XXIII of 1948 his client is entitled to trace back his debt to! 
the original principal amounts of the promissory-notes to discharge thereof he and 
his father executed the mortgage deed. To appreciate his contention it is: 
necessary to state the origin of the indebtedness which finally culminated in the suit 
mortgage deed. The suit mo deed is Exhibit P-1. -The.amount. under - 
that mortgage deed was borrowed for-the payment of certain earlier. debts. The 
following tabular form shows at a glance the earlier debts which were directed 
to be paid by the mortgagee. < 4 


M it > 4 Amount - 
lag Amount. | Previous debt. | ache ear aie 4 








3:999 
8 


Total g | -5,000 | 


It is common cause that the previous.debts were payable to, different creditors 
other than:the mortgagee. In view, of the - then settled law as laid down by the 
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Courts the principal amount advanced under the mortgage deed was accepted as 
the principal amount for purposes of scaling down‘ but it is now contended that 
in view of the Explanation III now added to the Amending Act the defendant is 
bound only to pay. the principal amounts covered by the earlier promissory notes. 
To al “this contention the relevant provisions of ihe Esplanation may be 
extracted 
: E Wiere a debe an ea tee Ge celeb wc cate eaaa aan cee teeth te 
cainmencement of this Act, whether by the same or a different debtor and whether in favour of the 
same or a different creditor the cipal originally advanced together with such sums, if any, as 
have been subsequently advanced as principal shall alone be treated as the principal sum repayable 
under this section (section 8).” 
This explanation was enacted in substitution of the explanation which read as 
follows :— - 
s Sb rs a Seal has been renewed or,included in a fresh document in favour of the same creditor, 
advanced by the creditor together with such sums,-if any, as have been 
sie ques ently ate ae principal shall alone be treated as the principal sum repayable by the 
agriculturist under this section.” 
The difference between these. two Explanations, 80 > far as it is material to the 
question to be decided in this case is that in the substituted Explanation the 
words “Whether in favour of the same or a different creditor’ are added. 
Relying upon these words Mr. Ramaswamj Iyengar, the learned counsel for the 
one argued that though the mortgagee isa different creditor from that of 
creditors to discharge. whose debts the mortgage was executed his 
a is liable to pa ae the principal originally advanced to him under the 
earlier documents. On a cial reading of the, Explanation this 
appears-to be plausible Bae a deeper scrutiny. would se the fallacy behind : 
this argument. As the, Explanation is sybstituted by Amending Act it is 
necessary to consider. the history of this Explanation and also the circumstances 
“under which it came to be enacted... There-was-a long catena of judicial decisions 
on. the interpretation of the Explanatiqn to section 8 of the Madras Agriculturists’ 
Relief Act of 1938 before the Amending Act of 1948. . The word “renewed”? is 
to. judicial interpretation both in. England and here. In Law Lexicon 
oF Na India by Ramanatha. Iyer it is stated that the renewal of a nogotiable 
bill or note is regarded simply as a prolongation of the original contract. In 
Barber v. Mackrell!, Lord Justice Lindley says :— 
u A bill is renewed when anpther bill is taken in ita place, the parties to the bill and the amount 
of it being the same, though perhaps in some cases the interest due on the one bill is added.” 
The said dictum of Lord Justice Lindley was accepted and followed by Wads- 
worth and Patanjali Sastri, JJ., in Neslabba Reddiar v. Solaimuthu Udayan*. In 
the words of Wadsworth, J., the renewal of a debt ordinarily means 
“ the substitution af a fresh contract between the same parties for the sime amount or the 
same amount plus accrued interest.” 
It necessarily implies .that the original debt is- not extinguished. “The words 
“included in a fresh document” were explained by- Somayya, J, in the 
decision reported in Ramasami.Chettiar, In re?. -In his view the words. :were 
intended to provide for a case where the debtor instead of merely execu 
a new document for the exact- sum owing under the previous one, takes a 
loan and executes the document both for. the’ sum due under the original 
document and for the sum taken at the time, of the,new document. The juxta- 
position of the words “renewed” and “‘included.in a fresh document” was relied 
upon for expressing the view that the fresh document must be by the same debtor. 
It is, therefore,.clear that under the law. as then understood whether it was a 
case of renewal or inclusion in a fresh document . the creditor and the debtor 
must be the same. This accepted interpretation of the words were applied -to 
the varying situations that came up for decision before the Courts. Where a 
promissory pote of 1918 of an earlier debt by A was di and in lieu of it 
on the same-day-a freah-promissory note-was-executed by B (a distant relative of 
ie tie ee a0 See ak ie a or eg, ge a 


68 L.T.P. poe 
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the original debtor) who renewed it by a series of “‘ documents” terminating in the 
suit promissory note it was held in Neslappa Reddiar v. Solaimuthu Udayan* that the 
debt under the promissory note was not in renewal or inclusion of the promissory 
note of 1918 within the meaning of the Act. The reason for the ruling was that 
as the debtors were different, the fresh contract was not between the same parties 
a so it could not be a renewal within the meaning of the Act. Where in 
respect of interest due on a mortgage a promissory note was executed prior to Ist 
October, 1932, by the mortgagor in fayour of the son of the mo , and the 
son sued and obtained a decree on the note, it was ruled in Var. jam Pillai v. 
Krishnamurthi Pillai? that the promissory note could not be regarded as a renewal 
of the earlier liability in favour of the “same cıeditor > within the mea of 
the Explanation to section 8. Where a debt is partitioned between the mem 
of the family and the separated members executed different promissory notes in 
favour of the same creditor and those promissory notes have been renewed 
subsequently from time to time it was heldi in Ramasubbisr v. Rama Iyer? that the 
debts can only be traced back through successive renewals to the promissory 
notes executed on partition. In- the decision reported in Varadarajam Pillai v. 
Krishnamurthi Pillai* the facts are, for interest due on a mortgage of 1926.a pro- 
missory note was executed in favour of the son of the mortgagee and the debtor 
claimed that the promissory note debt -representing interest on the earlier mort- 
gage must be deemed to be wiped out by reason of the Explanation to section 8 of 
the Madras Agriculturists’ Relief Act (IV of 1938). The learned Judges relying 
upon the provisions of the Negotiable Instruments Act held that, though the family 
was beneficially entitled to the decree amount the creditors were erent and, 
~ therefore, the decree amount could not be traced back to the mortgage debt. 
The only exceptions that were na es in the application of the principle was in 
regard to heirs, assigns, - ee mtatives of the creditora‘and the benami 
transactions not hit by the Negotiable Instruments Act. These are not really 
exceptions but in law both the documents are really’ in favour of the same 
creditor. A second document may be-executed in favour of a bénamidar, donee 
or a relative for-the purpose of accommodation or a person standing in fiduciary 
_relationship, the benefizial interest being in the first creditor. For the pupae a 
convenient réference we shall call the second creditor as the nominee of 
creditor. Courts refused to consider him as the “same creditor” within the 
SERA the section except in the case of a benamidar not governed by the 
x otiable Instruments Act. A document may be executed in favour of another 
er three circumstances. (1) A executes a promissory note in favour of B and 
later on executes a ren promissory note in favour of B for the amount 
due under the earlier promissory note. (2) A may execute a promissory note 
in favour of B and later on with the consent of B, A may execute another 
promissory note in discharge of the earlier one in favour of a nominee 
of B. (3) Thirdly A may execute a promissory note in favour of B, and 
later on execute in favour of C another promissory note and discharge the earlier 
promissory note either paying the amount directly or by directing the second 
promisee to pay the amount to the first promisee. The aforesaid discus- 
sion of the case-law shows that only the execution by the debtor in favour 
of the same creditor was considered as ‘‘ renewal” within the meani 
of the Explanation and tho the identity of the debt was not lost the learn 
Judges refused to' consider the second category of cases as ““ renewal” or inclu- 
sion within the meaning of the Explanation. Indeed no question was ever raised 
that if a debtor borrowed money from a third party by executing a fresh promis- 
sory note and discharged tHe earlier promissory notes directly or through a new 
creditor it was “ renewal ” within the meaning of the Explanation. In the third 
class of cases there is no identity of the debt at all. It is really a discharge of 
the earlier indebtedness by payment either directly or indirectly. In this state 





1. (f940) 2 M.L.J.517: LL.R. 1941 Mad. 248. ° © 
128, 3. (1941) 1 MLL.J. gg. 
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of law the Amending Act No.” XXIII of 1948 was passed and there a new 
Explanation was substituted for.the old. Mr. Ramasami Iyengar argued the 
word “ different creditor” is comprehensive enough to include even a third 
person in whose favour the debtor executed a doeument requesting him 
to discharge the earlier debt. The ing to be attached to the words 
“different creditor’ is. necessarily controlled by the clause, “Where a 
debt has been renewed. or included in a fresh document.” To state that the 
document executed in favour of a third party with a direction that the amount 
may be paid to the earlier creditor is.a renewal of the earlier promissory note is 
certainly doing violence to the of the Explanation. The established 
meaning of ‘ renewal” or “ inclusion ? cannot be ignored unless the words used 
are clear and unambiguous. The fundamental idea of “ renewal or inclusion ” 
in the fresh document is that the new contract also must be between the same 
parties or substantially the same parties. A document executed-in favour of an 
utter stranger. to the transaction for the purpose of borrowing amounts to pay, 
off earlier -debts cannot be a fresh document as it is a first document so far as 
that new creditor is concerned but the words “ different creditor ” in the Expla- 
nation must be given a meaning. The Explanation must have been intended to 
cover the second category of cases mentioned above, that is, if a fresh document 
‘was executed in favour of a third party with the consent of the parties concerned, 
A debt incurred for the purpose of discharging an earlier debt cannot be consi- 
dered the same debt when the earlier debt was paid off. The identity of the 
debt is lost and a new debt has come into’ existence for the first time. ~ e 
In this connection the wording of the relevant portion of the suit mo 
deed may also be noted. It reads as follows : ase 
“Tn all the amount due by us in respect of seven items is Rs. 4,961-0-0. “By directing you to 
pay to the aforesaid on our behalf the said amount of four thousand nine hundred and sixty- 
one rupees after settii the ithe andl to tabe back fhe said Prau notch and receipts for 
Court decrees yourself and keep them in support hereof the amount by us is Rs. 4,961-0-0.” 
It is clear from this document that the mortgagee was directed to pay that’ 
amount as the ee agent. If the mortgagor received the amount and 
paid off the earlier debts it cannot reasonably be argued that this mo debt’ 
was a renewal of the earlier debts. On principle it cannot conceivably make . 
any difference if instead of receiving the amount and paying directly the - 
creditors the new creditor was directed to pay on-‘behalf of the mortgagor. 
fn the circumstances he pays the amount as the agent of the mo r. 
For the aforesaid reasons we are of opinion that the words -“ E; akah 
creditor” in the section canriot apply to a “creditor” from whom amounts were' 
‘borrowed for the purpose of dis ing earlier debts. Inno sense of the term 
can that document executed in favour of that creditor be a renewal of the earlier 
document or an inclusion of an earlier debt in a fresh document. It is then, 
argued by the learned counsel for the appellant that the entire amount- paid to 
the plaintiff in O. S. No. 50 of 1934 should be credited towards the principal. 
‘This argument was based upon Explanation I newly added to section 8 of 
the Madras Agriculturists’ Relief Act by the Amending Act XXIII of 1948.: 
Explanation I reads thus — . ‘i $ 
“In determining the amount repayable by a debtor under this section, every payment made 
by him shall be credited towards the principal, unless he has expressly stated in writing that such 
yment shall be in reduction of interest.” 
contention was that, when the said amount of Rs. 3,477-13-8 was paid, the 
debtor did not expressly state in writing that such a payment should be in 
reduction of interest and that the entire amount should go in reduction of the 
principal. To appreciate this contention the facts may be briefly recapitulated. 
‘Out of thé sale proceeds of Pandamangalam lands in execution of the decree in 
O. S. No. 50 of 1934 there was a surplus of Rs. 3,477-13-8 which was paid to 
the plaintiff in the suit. The endorsement on the suit mortgage document reads 
as follows :— oe - 2 
“Rs 9,477-13-8 was paid towards this mortgate on 18th November, 1935, by cheque 
i . No. 46°of 1935 in O. S- No:50 of 1 on the of this Court.” 
No. 118076 of book No. 1181 in E. P. No 46 “Cae K.M. K.I asap, Bub-Tadae, 25-11-1995.” 
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After the receipt of the money the mortgagee rl ae agi Rs. 2,135-6-8 for 
interest and Rs. 1,342-7-0 for principal, Admi y the mortgagor did not 
expressly state in wang that the said payment spould be in reduction of interest. 
It is, therefore, contended that under Explanation I the entire amount should 
in reduction of the principal. ` Mr. Bashyam Iyengar for the respondent 
argued that Explanation I has no application at all as it contemplates only 
a case of a payment by a debtor with an option to expressly state in writing 
that the amount paid by him should be in reduction of interest. He points out 
that in the case of pt of money from Court it is impossible to apply this 
Explanation as a a to give a direction in the manner 
contemplated by the said lanation. As this is an expropriatory Act with 
retrospective effect we are bound to construe the Amending Act II of 1948 
strictly and unless the words used in the Explanation I are clear and 
ikan, CAN we cannot grant the relief asked by the debtor. Mr. Ramasami 
Iyengar supported his arguments by relying upon the decision reported in 
Covina illai v. Dasi Goundan!. That was a decision on the construction of 
section 20 of the Limitation Act (IX of 1908). In that case a certain amount 
was deposited into Court to the credit of the suit. The Court paid out to the 
decree-holder on 11th nan eee 1914. When the payment was made the Judge 
signed a paper showing that payment was made in his presence and through 
Court. On the decree-holder an application for execution of the decree on 
toth A t, 1917, the question arose whether that payment would save limita- 
tion. t would depend upon the quéstion whether the payment made by the 
Court was a payment by the debtor or by his agent duly authorised in his behalf 
within the meaning of section 20 of the Limitation Act. The learned Ju held 
that the Court should be deemed to have been an agent duly authorised by the 
judgment-debtor to make the payment, and that the signature of the Judge on 
the paper pasties the payment satisfied the condition t the fact of payment 
in the handwriting of the person making it as required by section 20 


not barred. That decision turned upon the Pv of sections 19 and 20 of 
it is of little help in construing the 


priation should apply. As the debtor did not point out the mode of appropriation 
the creditor was entitled to appropriate the amount in the manner he did in 
Exhibit P-9. 

Mr. Bashyam Iyengar contended that in any view Explanation I does 
not govern the facts of the present case as section 16 of the Amending Act does 
notaffect the payment made in O.S. No. 50 of 1934. To appreciate his con- 
tention it is necessary to consider the provisions of section 16 of the Madras Act 
No. XXIII of 1948. It reads thus :— ; 

‘The amendments made by this Act shall apply to the following suits and proceedings, namely :— 
(1) All suits and proceedings imstituted after the commencement of this Act ; 
(2) all suits and proceedings instituted before the commencement of this Act, in which no: 
decree or order has been passed, or in which the decree or order passed has not become final, before 
such commencement ; 


3) all suits and proceedings in which the decree or order passed has not been executed or 
satisfied fo fall before the commencement of this Act : s 


Provided that no creditor shall be required to refund any sum which has been paid to or 
realized by him, before the commencement of this Act.” 


Mr. Bashyam Iyengar’s argument was that in so far as the payment of 
Rs. 3,477-13-0 was concerned it was paid in execution of the decree in O.S. 
Po ee ne a anaa ag aan 


r (1ga1) 41 MLJ. 423 : I.L.R. 44 Mad. 971. 
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No. 50 0f 1934 and that thè decree was satisfied and therefore it could not be 
re-opened. Some of the relevant facts may usefully be recapitulated. O.S. 
No. 50 of 1934 was a suit filed prior to the mortgage in respect of the Panda- 
mangalam lands. The present plaintiff was the 4th defendant in that suit. 
- There. was a decree in his favour fora sum of Rs. 6,433-9-0. It was directed 
to be paid off from and out of the sale proceeds after satisfying the decree in 
favour of the prior mo . The surplus amount was accordingly paid to 


the plaintiff and the midi ja there were closed. The present suit was filed- 


for recovery of the balance and in this suit the question arises with regard to the 
a priation of the amount paid in the earlier suit. There is an underlyi 
16 


in the argument of Mi. Bashyam Iyengar. For the p of section 
the suit we are concerned with is the suit wherein we are to apply the . 
provisions of the Madras Agriculturists’ Relief Act and therefore clause (a) of 


section 16 directly applies. The only question, therefore, that arises for con- 
sideration is whether the dency or the closure of the proceedings in O.S. 
No. 50 of 1934 has any ing on the application of section 16. The only 

ion with regard to those proceedings is whether the payment of money 
and the appropriation of the amount by the creditor can be refopened under 
the Madras iculturists’ Relief Act or whether this Court is precluded from 
doing so by virtue of some principle other than that contained in the provisions 
of the Madras oa Speed Relief Act. We cannot see any principle which 
compels us to hold that the appropriation made in O.S. No. 50 of 1994 
cannot be re-opened in this suit, if Explanation I applied ; nor Mr. -is 
able to suggest one. : ii - 

Assuming that Mr. Bashyam’s ent is sound, »even then, it would not 
advance his case any further. As we have already stated, the decree was for a 
sum of Rs. 6,933-6-0 but what was paid towards the decree was only 
Rs. 3,477-13-8 and therefore there was a large amount still due to the decree- 
holder. Clause (3) of the Act would apply to all suits and proceedings in which 
the decree or order passed has not been executed or satisfied in full before the 
commencement of the Act. As the decree has not been satisfied in full the Act 
applied. ~- . he 

But in the view we have taken of the application of Explanation I the 
appropriation already made cannot be Ka, - 


In the result the appeal is dismissed with costs: : 
V.S. i — | Appeal dismissed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Jusriax PANCHAPAKESA AYTAR. 


Gigina Basha Saheb -. Petitioner* 


Madras General Sales Tax Act (IX of 1939), sections 15 (b) and 16-A—Prosacution under section 1 b 
—Validity of assessmeni—If and when can be questioned —Test—Section 16-A if ultra vires. 5 (8) 

As section 16-A of the General Sales Tax Act stands, the validity (including therein both the 
logality and #wantum) of the assesment cannot be questioned in a rosecution under section 15 (b) 
in any Criminal Court by a party ar even gone into by the Court i in any prosecution or proceeding 
if the amecesment, turnover and the prosccution are all after ret January, 1948. 

When considering whether the validity of an amessment can be questioned, the date of the ames- 
ment is not very material but anly the period of the turnover for which the assessment is made, 
Whenever’ the turnover on which the assesment is made relates to a period before the rst January, 
1948, the person prosecuted under section 15 (b), can despite the new section 16-A, which does not 
take away well-established old rights cally, dispute the validity of- that ion of the 
ascsiment on that on of the turnover, both its legality regarding its 

The mere fact of the prosecution bang ai Ist January, 1948, but relating or 
on a turnover before Ist Jaman 1948, cannot 





*CrLR.C. No. 1 of 1949. - 24th November, 1949. 
(CrLR.P. No. of 1949). 3 
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ion of the amestment before, of that valuable right, especially in a criminal proceeding where 
is sought to be convicted and sentenced. 


Whatever the reasonableness or otherwise of a provision like the new section 16-A, it is well 
within the powers of the Legislature and is not ultra vires. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 
1898, praying that the High Court will be pleased to revise the order of the Court 
of the Additional First Class Magistrate of Vellore dated 1st August, 1949 and 
made in C. C. No. 168 of 1949. 


R. Gopalaswami Aiyangar for Petitioner. ; 


The Assistant Public Prosecutor (4. S. Sivakaminathan) on behalf of the 
Crown. : 


~ The Court made the following 


Orpsr.—The only three points for determination in this case are whether in 
ap tion under section 15 (b) of the Madras General Sales Tax Act, the 
validity of the assessment can be questioned by a party or gone into by a 
Criminal Couġ in any prosecution or other ing before it, (1) where the 
turnover on which the person is assessed relates wholly to the period before 
st January, 1948, and tbe assessment is made before rst January, 1948, but the 
prosecution is instituted after rst January, 1948, when the new section 16-A 
came into force; (2) when the assessment is made after ist January, 1948, as in 
this case, but a portion of the turnover on which the assessment is based relates to 
the period before 1st January, 1948 ; and (3) where the turnover, assessment and 
prosecution are all after 1st January, 1948 


I shall take the last case first. I agree with the learned Public Prosecutor 
that, as section 16-A stands, the validity (including therein both the legality and 
the quantum) of the assessment cannot be questioned in any Criminal Court by a 
party, or even gone into by the Court i in any prosecution or proceeding, if 
the assessment, turnover and the prosecution are all after 1st January, 1948. 


I am not impressed with the argument of Mr. Gopalaswami Aiyangar, for 
the petitioner, t section 16-A is a penal and fiscal enactment, and that the 
liberty and property of the subjects ought not to be endangered in a criminal 
case by such reckless provisions like section 16-A, which are, according to him, 
ultra vires. He urged vehemently that accused persons will be bound d and 
foot and handed over to the Criminal Courts, like sacrificial sheep, to be auto- 
matically sentenced, if the learned Public Prosecutor’s argument is accepted. I 
cannot agree. Whatever the reasonableness or otherwise of a provision like the 
new section 16-A, I am satisfied that it is well within the powers of the Legislature 
and is not ultra vires. Nor does Mr. Gopalaswami Aiyangar’s appeal to the 
liberties given to an accused, under the Criminal Procedure Code, at a trial, im- 
press me, The Criminal Procedure Code, of course, says nothing regarding the 

or quality of proof of the validity of the assessments in cases under the 
General Sales Tax Act, as, when it was framed, this Act was unknown and uncon- 
templated. It requires the prosecution, no doubt, to prove its case. But section 
16A makes an assessment on a turnover after ist January, 1948, itself conclusive 
oof that such assessment is valid, something like the conclusive presumption regard- 
ing the legitimacy of children born in wedlock under section 112 of the Indian 
Evidence Act when there is access. The usual rule ofinterpretation in such cases is 
that a special law regulating a special thing will take precedence over the general 
provisions of common or statute law, unless the special law is itself invalid, 
or ulira vires. General and roaming arguments based on general principles, 
like penal provision and fiscal provision, cannot be of much weight when the Legis- 
lature, after a full discussion, has passed an enactment like section 16-A affecting 
the property of the subject and his liberty also in case he defaults. Sof before an 
enactment of the Legislature, like section 16-A, is held to be ulira vires there must 
be full proof that it is really ultra vires. Merely stating that a subject is deprived of 
a part of his wealth, and is also liable to imprisonment in case he defaults in the 
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payment of tax will not do. All taxes have these unpleasant consequences. It is 
also not as if the subject is left remediless. Generally, the assessment of sales tax 
is made by the Assistant or Deputy Commercial Tax Officer, and an appeal 
is provided for to the Commercial Tax Officer, and, later on, a revision to the 
Board of Revenue, which is a final court in some revenue and other cases, 
and which consists of persons of great experience and well acquainted with 
cases and laws. In several countries, like France, there are administrative 
courts, like the Board of Revenue in this case, whose decision is final in some 
matters. That cannot be therefore taken as a grievance, or asa proof of the 
ulira vires nature of section 16-A. Of course, if the contemplated Sales-tax 
Tribunal fructifies, it may be a better Court for hearing and determining appeals, 
as it will consist only of judicial officers; but that cannot be any reason for 
holding that the sent pinda of appeal and revision is rotten or invalid 
or that section IEA is ulira vires. I have not been shown any valid reason, 
much less a ruling of any High Court, holding section 16-A to be ulira vires. 
1 hold that it is not ultra vires. 


The next question is whether section 16-A will apply to cases of assessment 
made before 1st January, 1948, or to assessments made after 1st January, 1948, 
ing the portion of the turnover before 1st January, 1948, on which the assess- 
Ment is based. Here, we are in a different terrain. Before 1st January, 1948, an 
person ted under section 15 (b) for not paying the sales tax sn | 
could show that the assessment was not valid, both regarding its legality as 
well as its quantum. I cannot agree with Mr. Gopalaswami Atyangar’s 
argument that the word “ valid”, even in the present section 16-A, covers 
only the legality of the assessment, and not its quantum. “Valid”? means what 
it implies, namely, that it is not invalid in any portion of it either in quality 
or in quantity. It is often the case, for instance, that a promissory note is 
held to be valid and binding, say, on a minor, ing.a portion of the 
consideration, and not valid and binding regarding the other portion. If the 
promissory note debt were held to be wholly valid, the minor would be bound 
wholly, by the debt. It cannot be that section 16-A contemplates only the 
validity regarding the legality, and leaves the whole question of quantum, even 
ing the turnover and assessment after 1st January, 1948, open. The 
object of enacting section 16-A seems to me to be to allow no liberty to 
question the legality or the quantum of the assessment to an accused when 
prosecuted for non-payment in a Criminal Court and to leave him ‘only to his 
remedies by way of appeal to the Commercial Tax Officer and revision to the 
Board of Revenue, and possibly also a misericordia domini regis (mercy) petition to 
the Government in the last resort, and not to agitate its validity the 
legality or guanium in the Criminal Court when being prosecu there for 
default. | 
But, of course, it does not follow that I agree with the contention of the 
learned Public Prosecutor that even ing the assessment on the turnover 
before 1st January, 1948, a person, on being prosecuted, has lost his old right of 
disputing that portion of the assessment. Under the general law, no man loses an 
existing right unless deprived of it specifically and unequivocally by the new 
enactment. The petitioner had admittedly, right before the enactment of 
section 16-A, on Ist January, 1948, to dispute the legality and the quantum of 
the assessment on the turnover before ist January, 1948. This turnover also, 
it must be noted, is not a fixed or admitted or unalterable figure in the present 
cas. The Deputy Commercial Tax Officer fixed the turnover of the petitioner 
from ist April, 1947, to 31st December, 1947, at Rs. 32,633, but in appeal, the 
Commercial Tax Officer reduced that to Rs. 30,000, on what basis it is not quite 
clear; perpaps it was only a case of “rounding off”, as urged by the petitioner’s 
counsel on rough and ready sarasari principles. That being so, it is obvious that 
there is some scope for this petitioner to argue that the assessment imposed on 
him for the period between 1st April, 1947 and Ist January, 1948, is not correct and 


- ae. 
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„that he is able to prove that the turnover d that period was considerably less 
and that only a proportionately lesser tax could have been imposed on him for that 
period. In my opinion, the date of the assessment is not very material, when 
considering this question, but only the period of the turnover for which the 
assessment is made, namely, whether the turnover relates to a period before 1st 
_ January, 1948. Whenever the turnover on which the assessment is made relates 
to a peri fore ist January, 1948, I am of opinion that the m prosecuted. 
under section 15 (b) can, despite the new section 16-A, which does not take away 
such well-established old rights specifically, dispute the validity of that portion of 
‘the assessment based on that portion of the turnover, both regarding its legality 
and regarding its quankun. 

The judgment of Rajagopalan, J., in Appa Rao v. The King, will not help 
the Public Prosecutor’s contention. Rajagopolan, J., has not considered this 
question, and cannot be taken to have decided this question, adversely to the 
petitioner’s contention. He merely held in that case that section 15 (b) and 16-A, 
as amended by Act XXV of 1947, are not retrospectins, and that section 16-A 
‘does not bar an investigation of the validity ofthe tax assessed where the 
alleged offence was committed before 1st January, 1948, when the amendment 
came into force. This judgment may even help the petitioner’s contention as it 
recognises the right to question the validity of the assessment in a secution 
before 1st January, 1948. The learned Public Prosecutor urges that the wording 
of section 16-A is such that the validity of the assessment cannot be questioned in 
any Criminal Court in any prosecution or other proceedings instituted after Ist 
January, 1948, when it came into force, and that it is only the dates when the default to 

the tax occurred and the prosecution is instituted that are material. He contends that 
if the default occurred and if the prosecution is instituted gfter 1st January, 1948, as 
in this case, it is immaterial whether the turnover on which the assessment is 
based relates wholly or partly to the period before 1st January, 1948, and that 
the accused, in such a case, cannot question the validity of the assessment or invite 
the Court to go into it, and that the Court also cannot go into it swo mot. I 
cannot accept this argument which will leave a powerful weapon in the hands 
of some ple who may institute a prosecution after 1st January, 1948, irrespec- 
tive of whether the assessment was based on a turnover before ist January, 1948, 
and was, under the law, liable to be questioned. So, it will be, in my opinion, 
not either a valid or a desirable canon. I hold that an assessment levied 
on a turnover before ist January, 1948, can undoubtedly be questioned by 
the accused both regarding its legality and its quantum. The mere fact of 
the prosecution being after 1st January, 1948, but relating wholly or partly to a 
default in the payment of the tax based on a turnover re Ist January 1948, 
cannot, in my opinion, alter the position in law and deprive an accused person, 
who could question the validity of that portion of the assessment before, of 
that valuable right, especially in a criminal proceeding where he is sought to 
be convicted sentenced. 


In the result, I modify the lower Court’s order by allowing piel eras 
to contest the validity, including the legality and the quantum of assess- 
ment regarding the turnover for the period before 1st Janxary, 1948, but not 
Arias the validity of the assessment concerning the turnover after ist January, 
1948. ; 

V.S. | Order modified. 


4 e 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. TA. 


Present — MR. Jusriag GOVINDA MENON AND MR. JUSTIOE BASHEER AHMED 
BAYEED. 
Sowrirajan e Accused.* 

Criminal Procedure Coda (V of 1898), section 907—Reference under—When justified—Powers of High 
Cpurt on such references 

Uf the jury have reached a conclusion upon the evidence which a reasonable body of men t 
reach, itn not for the ends of j Soe Secs Wein ja pe se 


because he himself have reached a different conclusion upon the facts.” 
mike of ths Arian that Neni Pee wile ao Ferion dile body of uci could Bare reached 


upon the evidence ; in other words, it was perverse. 


In dealing with much a reference the parmount consideration that should with the High 
Court must be whether the ends of justice require that the verdict of the jury be set aside, 

Ramenxgrcha Singh v. King-Eanperor, (1946) 2 M.L.J. 200 : I.L.R. 25 Pat. 601, idle : 

Thiageraja Bhagavather v. King-Esnperor, (1947) 1 4 I.A. 199 : TLR. 1 
KAG 19, Ba (PG) 3 Vesrappa Gouxdan, In re, (1928) 553 ag LE ite ad. 956 (F 


Reference under section 307, Criminal Procedure Code, 1898, by the Assistant 
Sessions Judge, Court of Session, East Tanjore Division at Mayuram in GC, 
No. 42 of 1949. 

J. R. Gundappa Rao for Accused. 

The Crown Prosecutor for the Public Prosecutor for the Crown. 

The Judgment of the Court was deliverd by 

a Menon, J.— This is a reference by the learned Assistant Sessions 
fudge of East Tanjore at Mayuram, under section 307 of the Criminal 

ure Code, wherein the learned Judge after differing from the unanimous 
verdict of guilty by e atl wants the Court to accept his opinion that the 
accused is not guilty o y offence whatever. In fis letter of Reference, 
the learned Judge has given reasons for making the reference and a perusal of 
the same shows that he does not agree with the opinion of the jury ing the 
credibility of the prosecution witnesses.’ In paragraph 4, the learned Judge says 
that it is very doubtful whether P.W. 1 knew prior to his giving the complaint 
on gih January, 1 that it was the accused who committed robbery. He 
goes on to state t it is also doubtful if P.W. 2 who professes to be an eye 
witness was there on that afternoon. Dealing with the testimony of P.Ws. 3 and 
4, the learned Judge was inclined to conclude that their evidence cannot be 
accepted. In short, the reasoning of the learned Judge for differing from the jury 
and the reference is that he would have come to a different conclusion 
on the evidence from that arrived at by the jury. 

Their Lordships of the Judicial Committee in Ramanugraha Singh v. King- 
Emperor, have authoritatively laid down the principles and rules that ought 
to guide and govern a Sessions Judge in making a reference under section 307 
of the Criminal Procedure Code, w. he disagrees with the verdict of the 

. Their Lordships also state what the powers of the High Court are on such 
references. At 607 of the report the following observations of Sir John 
Beaumont may recapitulated : 

“ The Legislature no doubt realised that the introduction of trial by jury in the mofussil would be 


experimental, and lead mlicardaga of justico in their ignorance and i 
ga reise Taha mean EA A 


karia gagian I seng aka 


High Court in dealing with the reference are contained in sub-section (9). Te may ey ee 
* Reference No. 4 of 1949. 9 4th January, 1950- 


1. (1946) 2 MLL.J. 200 : L.R. 73 I.A. 174: ILR. as Pat. 601 (P.C.). 


236 THE MADRAS LAW JOURNAL REPORTS. [1950 . 


Powers which it might exertise upon an and this includes the power to call fresh evidence 
conferred by section 428. The Gourt mist i the whole case and give due weight to the opinions 
of the Sessions Judge and jury, and then acquit or convict the accused. In their ips’ view 
veparamount consideration in the High Court must be whether the ends of justice require that the 

of the jury should be sct aside, general, if the evidence is such that it can ly sapori 
a verdict cither of guilty or not guilty, according and # the 

Jury take one view of the evidence and the Ju thinks that they should have taken the other, the view 
of the Jury must prevail, since they are the of fact, In such a case a reference is not justified, 
and it is only by accepting their view that Court can give due weight to the opinion of the 

- If however, the Court considers that upon the evidence no reasonable body of men could 
vo reached the on arrived at by the jury, then the reference was justified and the ends of 
fastice require that the verdict be disregarded.” | $ 
In Thiagaraja Bhagavathar v. King-Emperor!, the Privy Council has again 
reiterated the self Sok We ma also remark that it was on the self ` 
same basis that this Court had been proceeding ever since the Full Bench decision 
in Vesrappa Goundan, In ré?. . š 

WK Applying th: principle enunciated above, we have to find out whether on 
the evidence taken as a whole, the conclusion arrived at by the jury is such 

- that no reasonable body of men could have arrived at the decision. 
<. We have been taken through evidence by the learned Public Prosecutor as 
well as by the learned counsel for the defence ; and we are of the opinion that 
it cannot. be said that there is a thorough absence of evidence which should have 

revented the jury from coming to the conclusion it did in this case. Though 

.W. 1 in his cross-examination has made certain statements contrary to what 
he has stated in his examination-in-chief, a perusal of his deposition as a whole 
would leave one with the impression that if certain conditions are posited then his 
evidence is entitled to credence. Considering the fact that he is an old man and the 
physical handicaps to which he had been subjected to, we are not surprised that in 
the stress of cross-examination he has made certain statements which did not fit in 
with that he has stated in his examination-in-chief, but such lapses from what he 
stated in the examination-in-chief cannot make his deposition thoroughly unaccept- 
able. There is also the evidence of- the few other witnesses especially that of 
P.W. 2 who speak to the fact of the accused having committed the offence in 
question. The earliest information Exhibit P-1 given by P. W. 1.supports the 
statement of the witness in the Court. Such being the case, it cannot be said 
that if a body of men come to the conclusion that what was spoken to by 
P.Ws. 1 and 2 is the truth, then such an inference is one that no reasonable man’ 
could have arrived at. It may be that the decision may be erroneous looked 
at from the point of view of persons who are critically inclined but men of 

-ordi commonsense like the members of the jury are entitled to take the 
view which they deemed best on the evidence. In these circumstances we do not 
agree with the learned Judge that the case is one in which it can be said that 
the opinion expressed by the jury is perverse on the evidence. We therefore are 
of Ni aa after having carefully perused the entire evidence in the case, that 
P.W. 1 had been robbed by the accused. But it seems to us that so far as the 

use of a dangerous weapon is concerned, the evidence is not sufficient to JASA 
the conclusion that in committing the robbery a dangerous weapon was ; 

The only offence with which the accused could be convicted is therefore under 
section 392, Indian Penal Code. We therefore agree with the jury’s verdict and 
Convict the accused of an offence under section 392, Indian Penal Code. Gon- 
sidering the fact that the appellant is only a young-man of 23 years and that no 

injury was caused to the complainant we feel that the interests of justice would 
be satisfied if a sentence of rigorous imprisonment for six months is imposed 
upon him and we accordingly -sentence shim to rigorous imprisonment for six 
months under section 392, Indian Penal Code. 

. V.S. y — Reference not accepted. 

; > oar. Accused convicted under S. 392. 


1. (1947) 1 ML J. : LR. 74 LA. 192 : g. (1928) 55 M.L-J. 591: I.L.R. 51 Mad. 
I.LR. 1948 Mad. 70 at brea. 956 ŒP). Ai À 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present — MR. Justice KRISENASWAMI NAYUDU. 

Subtamanian (Minor) and others NAH .. Petitioners" 


L 


v. ; 

M. P. Vasudevan Chettiar and others ` a3 .. Respondents. 

` Arbitvation Act (X of 1940); section 14—Amard filed into Court by abitrators—Persons not . parties 
either to the agreement of reference or to the award—Power of Court to edd them as necessary parties under 
Order 1, rule 10, Civil Procedure Cods. f - 

The Courts powers of interference ing the awards by arbitrators is limited in 
- scope. The Court is not campetent to go into merits or ise of the decision but entitled 
only to correct any obvious error or patent mistake or any -other error which would appear on the 
face of the award. The Court will not be competent to adjudicate upon any matters which are - 
matters not covered by the reference which may be raised by third parties to the reference. Te- 
fore, though it cannot be laid as a formal proposition of law that Order 1, Rule 10, Civil 
Procedure Code, could not be iiy mee DID D a poea KN Court under tho 
Arbitration Act, the Court has no power in a petition fil the arbitrators under section 14 of 
the Act, for filing an award, to add as necessary parties under 1, rule 10 of the Code, persons- 
who were 49 nomine not parties either to the agreement of reference or to the award. - 

Petition under section 115 of Act V of 1908 ie bes a the ae Court will 
be pleased to revise the order of the Court of the Subordinate Judge, richinopoly, 
dated 18th April, 1949, on I.A. No. 10 of 1949 in O.P. No. go of 1947. 


S. Ramachandra Aiyar for Petitioners. 
K. V. Srinivasa Aiyar for Respondents. 
The Court delivered the following 


Jupcment.—The question that arises for determination in this revision 
petition is whether in a petition filed by the arbitrators under section 14 of 
the Indian Arbitration Act (X of 1940) for filing an award, persons who were 
60 nomine, not parties to either the t of reference or to the award could 
be added as necessary parties under Orda 1, rule 10, Civil Procedure Code: On a 
reference made by three brothers, Subbaratham Chettiar, Vasudevan Chettiar 
and Krishnaswami Chettiar to two arbitrators regarding the partition of their 
family properties thc arbitrators gave an award. The pets i was filed by the 
arbitrators under section 14 of the Indian Arbitration Act in O. P. No. go of 
1947 on the file of the Subordinate Court of Trichinopoly. Subbaratham 
Chettiar remained ex aie in the arbitration proceedings. He became insolvent 
since the filing of O. P. No. go of 1947 and the Official Receiver of Earn e 
was brought on record as representing his estate. Subbaratham Chettiar ed 
O. P. No. 124 of 1947 in the same Court for setting aside the award on certain 
grounds. O. S. No. 3 of 1949 was filed on behalf of the ‘minor sons of Subba- 
ratham Chettiar, who are the petitioners before me, br pataan of the joint 
family properties, wherein they attacked Subbaratham ettiar’s management 
of the family properties and also questioned the arbitration and the award on 
several grounds, one of which was, that their father had no authority to bind the 
sons by reference to arbitration and also on the ground that all, the family 
members were not parties to the reference. Vasudevan Chettiar applied in I.A. 
No. 10 of 1949 in O. P. No. go of 1947 for adding the petitioners as parties to 
the said O. P. No. go of 1947. He also presented a similar application I. A. No. 
44 of 1949 for adding them as parties as well in O. P. No. 124 of 1947. Both 
the said interlocutory applications were made under Order 1, rule 10, Civil 
Proceduge Code and section 41 of the Indian Arbitration Act. The learned 
Subordinate Judge dismissed I. A. No. 44 of 1949 observing that the appli- 
cation beirig one for setting aside the award the question whether the award is 
or is nog binding on the sons of Subbaratham Chettiar was beyond the scope 
of the said application and whatever may be said as to the propriety of being 
moO OOOO 


*-C. R. P. No. goo of 1949. and December, 1949, 
go 
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made parties to an application to have the award made a decree of Court, they 
are, however, not necessary parties to O. P. No. 124 of 1947, which was a petition 
filed by their father for setting aside the award. I. A. No. 10 of 1949 was 
allowed and the learned Subordinate Judge made them parties stating that in 
view of the fact that the father was adjudicated insolvent and his sons had filed 
a partition suit it might be that he was not competent to effectually represent 
them in the petition and that it was fic and proper that they should be impleaded 
as parties to the petition so that whatever objections they might have to the 
passing of a decree on the award might be once for all heard and decided. No 
revision has been filed against the order in I. e an sadad . The petitioners 
have presented this revision petition against the order ing them parties in 
I. A. No. 10 of 1949. : 

‘Two contentions were raised on behalf of the petitioners, namely, that it was 
not open to a Court on a petition filed under section 14 of the Indian Arbitration 
Act to apply the provisions of Order 1, rule 10, Civil Procedure Code and make 
persons parties to the petition even though they were not parties to the reference 
and secondly that in any event the petitioners are not necessary parties. Section 41 
of the Indian Arbitration Act of 1940 is as follows: 

“Subject to the provisions of this Act and of rules made thereunder— : 

a) the of the Code of Civil 1 of 1 shall apply to all i 
baka the yar aa all roca, cancer Ae a ee a toca 

(b) the Court shall have, for the purpose of, and in relation to, arbitration proceedings the same 
power of making orders in respect of any of the matters set out in the second schedule as it has for 


There is no doubt that the provisions of the Civil Procedure Code, 1908, are appli- 
cable to all proceedings before the Court and to all a under the Act. But 
that would be subject to the provisions of the Act and the rules made thereunder. 
Provided the provisions of the Code which are sought to be made applicable to 
the proceedings are not inconsistent with the provisions of the Act or otherwise 
not in any way expressly excluded from their application such provisions would 
necessarily apply to proceedings before the Court under this Act. It was contended 
that clause 6 of section 41 referred to powers of making orders in respect of 
certain subject-matters set out in the second schedule to the Act, which relate to 

tion, interim custody or sale of any goods and such similar provisions 
as detention, preservation or i ion of any property, granting of an interim 
injunction, and the appointment of a receiver, a guardian for a minor or person of 
unsound mind. It is contended that in view of a special mention of these powers 
the rest of the provisions of the Code could not be made applicable excepting the 
formal provisions relating to applications for subpoenas, summoning witnesses 
enforcing their attendance, provisions relating to production of documents and 
mich oes similar provisions and that all the provisions of the Code of Civil 
Procedure could not be applied. This contention is without any force as clause 
(6) of section 41 makes certain provisions of the Civil Procedure Code covered 
under the second schedule of the Act applicable generally to arbitration 
proceedings, that is, not to proceedings before the Court bu to proceedings before 
the arbitrators. jana 

But there is still the objection, raised on behalf of the petitioners that not 

all the provisions of the Civil Procedure Code could be made applicable to 
proceedings before Court since it must be shown that the provisions made appli- 
cable are not inconsistent with the provisions of the Act. The scope and extent 
of the powers of a Court with reference to arbitration i are limited 
and circumscribed. With reference to. an award which been given by the 
arbitrators and signed and filed under section 14 of the Act, the Court has power 
to give notice to the parties of the filing of the award under section 14 (2). 
Under sub-clause (3) the Court has the power .to pronounce any opinion on a 
special case stated by the arbitrators to the Court. Sections 15 and 16 confer 
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power on the Court to modify or correct an award under ‘certain conditions and 
to remit the award if it is necessary. The power to modify or correct an award 
is only when it appears to the Court that a part of the award is upon a matter 
not referred to arbitration or when the award is imperfect in form or contains 
any obvious error which can be amended without affecting the decisions of the 
arbitrators or when there is a clerical mistake or an error arising from an 
accidental slip or omission. The power to remit the award can be exercised 
only when, in the opinion of the Court, the award has left undetermined any of 
the matters referred to arbitration, or determines any matter not referred to it, 
or where the award is indefinite as to be incapable of execution or when an 
objection as to the legality of the award is apparent on the face of it. Under 
section 17 of the Act, the Court shall be empowered to pronounce a judgment when 
it sees no cause to remit the award and the time for making the application 
to set aside the award has expired and after such judgment being pronounced a 
decree shall follow. Section go empowers the Court to set aside an award on 
account of the misconduct of an arbitrator or when it is satisfied that the award 
has been made after an order issued by the Court superseding the arbitration or 
after the arbitration proceedings have become invalid under section 35, or when 
it is satisfied that the award has been improperly procured or is otherwise 
invalid. It will, therefore, be seen that the Court’s powers of interference 
regarding the awards passed by arbitrators are limited in scope. It is made 
clear that the Court’s power of modifying the award under section 15 of the Act 
should be so exercised as not to affect the decision contained in the award. The 
Court is, therefore, not competent to go into the merits or otherwise of the 
decision but entitled only to correct any obvious error er patent mistake or 
any other error which would appear on the face of the award. The Court will 
not be competent to adjudicate upon any matters which are contained 
in the decision even as between the parties to the reference and a fortiori it 
cannot go into the matters not covered hy the reference which may be 
raised by third parties not parties to the reference. If the rights of persons not 
parties to the reference could not be adjudicated upon by the Court on ap appli- 
cation for filing the award there is no purpose in making such persons as parties 
though they may be in some way or other interested in the subject-matter 
of the arbitration. In this case, the petitioners who are the minor sons of 
one of the parties to the reference are certainly interested being entitled to a 
share in the properties which are covered by the award. But in view of their 
attitude in filing a suit questioning the authority of their father to make the 
reference to arbitration and also questioning his acts of management of the 
family the petitioners who have independent rights to be agitated and decided 
upon and which, however, is not competent for the Court to adjudicate in this 
proceeding itself, could not be said to be necessary parties to the petition 
under section 14 of the Act. They will not be competent to question the binding 
nature of the award as the learned Subordinate Judge has observed in his order 
in LA. No. 44 of 1949 since it was beyond the scope of an application under sec- 
tion 14 of the Act. But if once they are made parties and judgment is pronounced 
a decree will follow which would bind them since they are parties to the procee- 
ing. The result is they would be bound by a judgment and decree in a procee- 
ding to which they were not initially parties, a judgment and decrec which were 
not passed after adjudication of the rights of these parties on pleas set up by 
them, since they would not be allowed to set up such pleas in a proceeding of 
this nature. It appears to me, therefore, that though it cannot be laid down as a 
formal proposition of law that Order 1, rule 10, Civil Procedure Code, could not 
be absoliitely inapplicable to a proceeding before the Court under the Arbitration 
Act, it cannot be invoked, at any rate, in a proceeding under section 14 of the Act 
where an award is filed and a decree is passed on such an award by the Court. 


: Order 1, rule 10, Civil Procedure Code, enables the Court to add parties if ` 
- their presence is necessary for the determination of the real matter in dispute. 
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Certainly the sons of a party to a reference who are not so nomine parties to 
the reference itself are not required in a petition for filing an award for a 
decree tp be ase Gr tem eh ee aaa What all the Court has to consider 
is whether it has to modify the award or to remit it and such modification 
- could be only without affecting the decision of the arbitrators. The presence 
of third parties who are not parties to the reference and who had nothing 
to do with the proceedings of the arbitrators is really not necessary since 
‘the pro persons whose presence would be necessary for consideration 
by the Court of all the matters that required to be considered before passing a 
decree are the parties to the reference. Whatever interest the sons may have 
in the subject-matter of the arbitration that cannot be a ground for making them 
parties. For instance, in a reference made by the members of a partnership 
for arbitration of their disputes relating to dissolution and accounts it is found 
eventually by the award that-the partners are liable to discharge certain liabilities 
due to third parties, the amount of such liabilities being fixed by the arbitrators 
themselves, it can be said that the creditors of the partnership are interested in 
the subject-matter of the arbitration but certainly they could not be added as 
parties to an application filed by the arbitrators under section 14 on the ground 
that they are interested in the subject-matter. Since even if added, the creditors 
would not be competent to question the decision of the arbitratora as to the 
amount of their liabilities and it would not be competent for the Court to go 
behind the decision and decide upon the rights inter se between the creditors 
and the partners. The fact that the petitioners here are the minor sons of one 
of the parties to the reference would not make much difference since the peti- 
tioners would have certain rights against the acts of the father in the manage- 
ment. If supposing the father had incurred a liability which the sons want to 
attack as an Apyavaharika debt and not binding on them that matter would not 
be within the competence of the Court to go into in considering the application 
under section 14 of the Act. The petitionors therefore cannot be considered to be 
the persons whose presence would be required for determining the real’ question 
in controversy in the proceeding. z 


Mr. Srinivasa Aiyar on behalf of the respondents contends that by 
reason of Subbaratham Chettiar becoming an insolvent-and consequent on the 
filing of O.S. No. 3 of 1949 by the petitioners for partition the father Subbaratham 
Chettiar has ceased to represent the minors and it is therefore necessary that the 
minors should be represented in the petition before Court. There is no evidence, 
but on the other hand, there are allegations in the affidavit to show that the 
reference to the arbitration was not by Subbaratham Chettiar for himself and 
on behalf of his minor sons. He made the reference on his own behalf and not 
as the father of the petitioners. But even that would: not matter and as pointed out 
already the sons who have independent rights could not be made parties to the 
proceedings. The father having become insolvent the Official Receiver has been 
made a party rightly as provided under section 7 of the Act. Subbaratham 
Chettiar is already represented by the Official Receiver. The Act provides that 
in the case of death of a party to an arbitration agreement the agreement shall 
be enforceable by or against his legal representatives. It may be competent for 
the Court in case of death of any of the parties to bring his legal representatives 
on record. But in this case the petitioners are sought to be made as additional 
parties and not as legal representatives and their representation is not necessary 
since they-are not parties to the. reference. . The learned counsel relied on the 
decision in Ramsevak v. Ramprasad',-which was also cited by the lower Court 
where it was held that, 4 

“It is competent to the father of a joint Hindu family in his capacity of the ing member 
of the family to refer to arbitration, the partition of the joint family property, and the awad made on 
such reference if in other respects valid is binding on the sons.” 





- 1 t. (1947) LL.R. 26 Pat. 1. 
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The guestion here is not whether the award is binding but whether the sons 
are necessary ies to an application for filing an award. It is sufficient to 
state that the “ proposition of the law” laid down by the learned Judges of the 
Patna High Court is not quite relevant_to the point to be decided i in this revision 
petition. 
In the result, the revision petition is allowed with costs. . 
V.P.S. —— Petition allowed. 
[PRIVY O0UNOLL.] 


(On appeal from the High Court of Judicature at Fort William in Bengal.) 
PRESENT :—LORD SIMONDS, LORD RADOLIFFE AND Sm LIlONEL LEAOH. 


Chandu Lal Agarwalla and another .. Appellants * 
2. : ; 
Khalilur Rahaman and others .. Respondents. 
Ciwil Procedure Cods (V of 1908), section 11—Res judicata as betwesn ag endant = Condikons Sor 
the application of the doctrine. | 


As laid down in Munai Bibi v. Tirloki Nath, (1931) Fag nore 1904 Kan 1.A. 158: LL.R. 5g 
AIL 103 (P.G.), the conditions for the application of the doctrine of as between parties 
aan aji epang ee ee there must be (1) | a conflict of interest between 

oe ania) eae to decide that conflict in order to give the plaintiff the appro- 
Sect an a decikion of that question between the co-defendants. The doctrine 
Ce haa ¢ party, against whom it is sought to enforce it did ‘not in- the previous 
think fit to enter an appearance and contest the question. But to this the qualification must be added 


that, if such a party is to be bound by a previous judgment, it must b- proved clearly that he had 
or tist be deemed to have had notice that the relevant question was iiras andwotud have to 
be deci 


au on the facts, that the appellants had failed to show that the conditions are satisfied upon 
alone the principle of res judicata can be applied.] 


G. S. Reweastle and Charles Bagram for Appellants. 


Respondents Ex parts. 
Their Lordships’ Judgment was delivered by 


Lorn Smsonps.—In this appeal, which is brought ex paris from a ig dana 
and decree of the High oe of Judicature at Fort William i 

affirming a judgment and decree of the Subordinate Judge, Japa. 
it is necessary for, their Lordships to deal only with one of the many questions 
which have in thd course of the proceedings been debated in the courts of India. 
Upon all other questions it has been properly conceded by learned counsel 


for the appellants that the judgments un appeal cannot seriously be 
challenged. 


eee question argued before the Board was as to the validity of the 
plea raised by the appellants that the claim of the plaintiffs in the present suit to’ 
be lawful heirs of one Safiquddin, who died intestate on the 11th March, 1 
Na res judicata in a previous suit, namely, Suit No. 1 of 1922, which tad 
been herd and determined by the Subordinate Judge of Jalpaiguri on the 23rd 
ugust, 19 If that plea was valid, there was no question but that the appeal 
siecle : if it was not, then, thou the appellants had-raised a number of 
alternative pleas, it was plain to ir Lordships that they could not be 
maintained and the appeal must fail. 

The appellants contended that the judgment in Suit No. 1 of 1922 
{which Will be referred to as “the previous suit”) operated under the principle 
of res judicata to preclude the -plaintiffs from asserting that they were the lawful 
wife and lawful children of ae on this question the judgments of 
the Subordinate Judge and High Court were alike adverse to the 


+P. O. Appeal No. 8 of 1948. : 14th November, 1949. 
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appellants and their Lordships see no reason for coming to a different 
conclusion. : 


In Munni Bibi v. Tirloki Nath*, the conditions for the application of the 
doctrine of res judicata as between parties who have been co-defendants in 
a previous suit are thus laid down: there must be (1) a conflict of interest be- 
tween the co-defendants, (2) the necessity to decide that conflict in order to give 
the plaintiff the appropriate relief, and (3) a decision of that question between 
the co-defendants. It may be added that the doctrine may apply even though 
the party, against whom it is sought to enforce it, did not in the previous suit 
think fit to enter an appearance and contest the question. But to this the 
qualification must be added that, if such a party is to be bound bya 
previous judgment, it must be proved clearly that he had or must be 
deemed to have had notice that the relevant question was in issue and would 
have to be decided. 

It is at this point that the appellants’ case breaks down. Their 
Lordships do not follow the High Court in saying that it appears 
from the evidence on the record that the first plaintif in the 
present suit, Khatemmanessa, who claims to be a lawful widow of Safiquddin, 
was in the previous suit designedly kept from the knowledge that in that suit 
there was a conflict of interest between herself and her co-defendant Tanjinu 
Khatun, admittedly a lawful widow of the deceased. It was in fact admitted 
upon an application to the High Court for leave to appeal to His Majesty in 

uncil, that this statement could not be supported. On the other hand it 
appears to their Lordships that the appellants have by no means discharged 
the burden, which lies upon them, of showing that Khatemmanessa had or 
must be deemed to have had notice of that conflict. 


The only documentsin the previous suit that have been made available in 
these proceedings are (1) the written statement of Tanjina Khatun and her 
lawful children, (2) the judgment of the learned Subordinate Judge, and (g) his 
decree. From these documents it appears, though much is obscure, that the 
suit was originally brought against Safiquddin (or, it may be, against Safiquddin 
and others) for recovery of rent for a considerable period in respect of a 
substantial area of land, and that on Safiquddin’s death there were substituted 
for him as defendants Tanjina Khatun and her children and Khatemmanessa 
and her children. It appears further that Tanjina pleaded for herself and her 
children that they were “ the only heirs in enjoyment of the properties left by 
Safiquddin,” that Khatemmanessa and her chiidren were not his heirs and had 
no right or interest or possession of the rent of lands in suit, that Khatemmanessa 
was not the wife of the deceased and that she and her children had been 
unjustly joined in the suit. Khatemmanessa did not enter an appearance in 
the suit and it is not to be assumed that she was aware of the contents of her 
co-defendants’ written statement. 


Within two days of the filing of the written statement the learned Judge 
gave judgment. Among the issues framed by him was No. 4: “Is the suit 
bad for misjoinder of parties?” and upon this he said that both the parties 
(i.s, presumably the plaintiff and Tanjina Khatun and her children) 
agreed that Khatemmanessa and her children were not Safiquddin’s heirs, 
that according to them Khatemmanessa was not his married wife but a concubine 
and that her children were not his legal heirs and accordingly the suit must be 
Jigmnissed against them. The claim was accordingly d with costs against 
the defendants other than Khatemmanessa and her children. So “ar it is 
abundantly clear that there is no justification for attributing to Khatemmanessa 
knowledge that in the suit for rent brought against her co-defendants and herself 
the question of her status would as between herself and Tanjina Khatun*have to 


1. (1991) 61! M.LJ. 196: LR. 58 LA. 158: LLR. 53 AIL 10g (P.O). 
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be decided. She might indted assume from the fact of her joinder that that 
Tan was not in issuc. The appellants, however, have relied upon the fact 
t in the title to the decree as it appears in the record she is described as 

“ The concubine of the deceased 20 (sha) Khatemmanossa.” 

Whatever value there may be in this is somewhat diminished by the fact that 
in the same title her children are described as , 

“ the minors aforesaid being represented by their guardian and mother Khetemmancesa widow 
of late Safiquddin.” 

But in any case their Lordships think that from this single fact it would not 
be proper to draw the inference that Khatemmanessa either knew or should 
have known that any conflict of interest between Tanjina Khatun and herself - 
would fall to be determined. It is not clear to them why, if the plaintiff sought 
to charge Khatemmancssa as one of the lawful heirs, he should have described 
her by a title which removes her from that category. They have not had the 
advantage of secing the plaint, original or amended, or the summons that was 
served on Khatemmanessa. Much has been left obscure, but for that she cannot 
be held liable. The appellants have failed to show that-the conditions are 
satisfied upon which alone the principle of res judicata can be applied. 

The appellants also placed some reliance on the conduct of Khatemmanessa 
in subsequent proceedings, and there is no doubt that, so far as appears on the 
face of the record, she was not consistent in the attitude she adopted upon the 
ua of status. But these are matters which do not appear to relevant to 

e question whether the judgment in the previous suit operated to bar her 
present claim. 

Their Lordships will humbly advise His Majesty that this appeal must be 


Solicitors for Appellants: T. L. Wilson & Co. 
Respondents Ex parts. 
V.S. — Appeal dismissed. 
(PRIVY OOUNOCIL.] 
(On appeal from the High Court of Judicature at Patna.) 
PRESENT :—Lorp Smionps, Lorp RADOLIFFE AND SIR LIONEL LEACH. 
Mahanth Sudarsan Das .. Appellant* 


2. y 
Mahanth Ram Kirpal Das and others 5 : 

Limitation Act (IX of 1908), Articles 134-B and 144—Applicability—Kescation sale of debutter 
—Adoerse pgn eget trusi— Starting peint—Adverse possession Pan ‘oat Apem na nRT 
Uf governed by Article 144. 

The words used in Article 134~B are incapable of applying to an execution sale of debutter pro- 

and where land devoted to See purposes i 
trustee of the rharity, thie Canin Possession af purchaser is adverse from the date of sale, Adverse 
posecssion against charity starts under Article 144, from whatever date after the sale the purchaser 
obtained effective possession of the disputed property and not from the date of the death of the trustee. 
Article 144 extends the conception of adverse possession to include an interest in immovesble property 
as well as the property itself and there coul be adverse possession of an undivided share, given the 

Charles Bargram for Appellant. 

Sir Alfred Wort for Respondents. 

Their Lordships’ Judgment was delivered by | 

LORD RADOCLIFFE.— These are two aes from the High Court of 
Judicature at Patna. They have been consolidated, and the central point upon 
which each appeal turns is the same : which of the parties is to be treated as the 
lawful owner of the piece of property in dispute ? That piece of property is a 
four annas undivided share out of a fourteen annas itioned share of an estate 
called Tpuzi No. 7893 in Mouza Awari, Pargana Lautan, District Darbhanga, 
and it is hereinafter referred to as ““ the disputed property.” i 


* P, O. Appeal No. 25 of 1948. 11th November, 1949. 


\ 
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The two suits out of which the appeals arise were respectively a Partition 
Suit (No. 89 of 1932) filed by the appellant on 16th a oe. and a 
Title Suit (No. 72 of 1933) filed by the ndents in the second appeal on 7th 
November, 1933, The appellant, who is the Mahanth of a Math or Asthal called 
the Birpur Asthal, sought by the partition suit to obtain’a declaration of his title 
to the disputed property and an order for partition of the lands of which that 
property was an undivided share. He was met by a defence on the part of those 
respondents who formed the defendants first to his suit to the effect that 
on various grounds, some of which will be noticed later, he had no title to the 
disputed property.- These respondents were the Mahanth and the deities facting 
through the Mahanth) of another Math or Asthal known as the Pokrauni Asthal a 
it was they who instituted the title suit in which they asked for a declaration 
against the appellant that the disputed pro is devottar property of the 
Pokrauni Asthal and that the appellant h no right to any interest in it. Asit 
is plain that the real question at issue is, to which of these two religious institu- 
tions does the dispu property belong, it will be convenient to use the term 
respondents to refer to the respondents Mahanth Ramkirpal Das and the Idols Sri 
Thakurji, Ramji, Lachhmanji and Jankiji. 

In their Lordships’ view, as will appear later, the appellant has a good 
defence to the Title Sait under the Indian Limitation BIN of 1908) as subse- 

ently amended, and, although other grounds of ap were ed before 
em, it is upon this ground that they think that the a should be allowed. 
So much of the narrative of the complicated history of this case as follows is 
recorded, therefore, in order to explain how the question of limitation arises 
rather than to give any comprehensive account of the various issues in the suits. 


The appellant’s claim to the disputed property comes through his predecessor 
as Mahanth of the Birpur Asthal, one Priya Das. In the year 1910, Priya Das 
had lent 500 maunds of grain to the then Mahanth of the Pokrauni Asthal, Damodar 
Das. ‘The loan was not repaid and on 16th May, 1913, Priya Das obtained a 
decree against Damodar Das in the Court of the Munsif at Muzaffarpur ordering 
Damodar Das to pay him the sum of Rs. 1,562-8-0, the monetary equivalent of the“ 
loan, together with costs and interest. This was followed by a sale of the disputed 
property at public auction in execution of the decree. Priya Das was himself 
the purchaser, and on 6th April, 1915, he received the usual Court certificate 
confirming his purchase. One of the questions that was in issue in the pre- 
sent suits was the question whether this loan of 500 maunds was for any ‘‘ justi- 

ing necessity’? of the Pokrauni Asthal itself. The relevance of the enquiry 
“Was that, had the loan been made for any such necessity, the disputed pro- 
-perty, even if it did belong to the Asthal, instead of, being the private pro- 
perty of the Mahanth, would have been validly disposed of by an execution 
‘sale pursuant to the decree for payment of the value of the loan. The Sub- 
ordinate Judge, after reviewing the evidence, decided that Damodar Das 
‘did not “run into the debt in question for any justifying ` necessity of the 
Asthal.? On appeal the High Court expressed their ent with the trial 
‘Court on this finding. The appellant sought to enge the High Court’s 
decision on this point: but in their Lordships’ view there are concurrent 
findings of fact in the two Courts without any apparent misapplication of the 
relevant law to those facts, and, that being so, an appeal cannot be enter- 
tained on that ground. 


In the year 1918 a suit (No. 1. of 1918) was instituted against Damodar 
Das in the Court of the District Judge at Darbhanga. It wasa suit upder the 
rovisions of section 92 of the Code of Civil Procedure and in it Rajkumar Das, a 
ene claimant to the office of Mahanth then held by Damodar Das, and certain 
other persons interested in the proper administration of the Pokraupi Asthal 
claimed that Damodar Das ought to be removed from the Mahanihskih, a new 
Mahanth appointed in his place, and a scheme of administration settled by the 
Court for the Asthal. It is not necessary to go into the details of these proceed- 
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ings. In the end, on 16th March, 1922, judgment was delivered in the District 
Court holding that the properties of the Asthal were not devottar and that, accor- 
dingly, the Court was not entitled to entertain the suit under section 92. An 
appeal from this decision was taken to the High Court, but while the appeal 
was still pending Damodar Das died, being succeeded in the Mahaathship by the 
present respondent Ramkirpal Das, and Rajkumar Das abandoned the appeal. 


The dates of three events incident to this suit should be mentioned. On 
1oth September, 1918, the Court appointed a Receiver of the Asthal properties. 
On 28th August, 1919, an eal decree was made declaring that the Pokrauni 
Asthal had trust properties and removing Damodar Das from the Mi ip. 
On rath September, 1919, Rajkumar Das was appointed Mahanth in his place. 
These steps in the proceedings were however set- aside on appeal to the High 
Court and the judgment given on the re-hearing in the District Court on 
16th March, 1922, was inconsistent with the basis on which they were 
made. It follows that after that judgment Damodar Das must have resumed 

While the 1918 suit was in progress, the epee who had by that time 
succeeded Priya Das, instituted a suit (No. 226 of 1919) in the Court of the 
Subordinate juta at Dharbhanga ag for a declaration of his title to the 
disputed property (of which Priya Das ha apparently been dispossessed) and 
for possession. Damodar Das was made a defendant to this suit, but no other 
person who could ibly be said to represent the interest of the Pokrauni 
Asthal. Since Da Das had been removed from the Mahanihship by Court 
Order on 28th August, 1919, Rajkumar Das being installed in his place, and 
Damodar Das could not have returned to the position of Mahanth until the order 
removing him had been upset, it seems clear that during much, if not all, of 
the progress of the Suit No. 226 of 1919 there was no party to it who could act on 
behalf of the Pokrauni Asthal. However that may be, judgment was given in 
the suit on 26th June, 1920, declaring that the appellant was entitled to the 
disputed property and ordering that he should get posscssion over it with 
Damodar Das and another defendant interested in other undivided shares. An 
appeal against this judgment was dismissed, and on asd September, 1920, the 
appellant was given formal possession of “ the property mentioned in the writ 
of delivery of possession ” by the officer of the Court. It is difficult to tell from 
the actual form of the officer’s report whether he is certifying that he delivered 

ssession of the property comprised in ths whole 14 annas (which would 
3 a joint possession of all co-owners) or of the undivided four annas share of 
that property. But, whatever form the delivery itself took, there is no reasonable 
doubt as to the ‘nature of the possession that the appellant in fact enjoyed 
thereafter. 

The apellant based part of his defence in the present suits upon the con- 
tention that the respondents’ claim that the property in dispute was devottar 
property of the was barred by res juditata. The res judicata, he said, aroge 
out of the decision in Suit No. 1 of 1918 or the decision in Suit No. 226 of 
1919. This contention was rejected by the trial Court and by the High Court 
on appeal. It was relied upon in argument during the appeal before the 
Board but their Lordships do not find it necessary to express any decided view 
upon it, They will content themselves with observing that there appear to. 
be formidable difficulties to be surmounted before it could succeed. 

The question of limitation has now to be dealt with. Limitation was an 
issue both in the partition suit and in the title suit. In both cases the trial 
Judge hel that hae was no bar by limitation and, so holding, decided the 
title suit in favour of the respondents since he came to the conc usion that the 
property in dispute was dsvottar property of the Pokrauni Asthal and that the 
execution tale oro had P en a e to deprive the Asthal of its title to 
the property. is being ision as to title, he dismissed the appellant’s 
Partition suit as misconceived. The High’ Court upheld his view that the title 

gI 
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suit was not barred by limitation and that the Pokrauni Aslhal was entitled 
to recover the disputed property as its own.- They did not have before them 
the question whether the partition suit had been correctly decided not to be 
barred by limitation. Nor have their Lordships. No argument was placed before 
them on behalf of the respondents to this effect, and limitation as a bar to 
the partition suit needs, therefore no further consideration. 

The Schedule to the Indian Limitation Act contains several Articles that 
might be thought to have an application to the title suit. The first impor- 
tant question is, which is the governing Article ? The Subardinate Judge rightly, 
as their Lordships think, took the view that he was faced with a choice between 
Article 134-B, which was introduced by amendment in 1929, and Article 144. 
He decided wrongly, as their Lordships think, in favour of applying Article 
134°B, That Article runs as follows : 

“By the manager of a Hindu, Mohammedan or Buddhist religious or charitable endowment 
to recover possession of immoveable property comprised in the endowment which has been transferred 


by 2 previous er for a valuable consideration. Twelve years from the death, resignation or 
removal of the eror.” < 


Article 144 on the other hand runs: - 

“ For possession of immoveable property or any interest therein not hereby otherwise specifically 
provided. Twelve years fram the time when the possession becomes adverse to the plunuff.” 

Treating the execution sale of 1914 as a transfer by a previous manager 
for valuable consideration, he held that the relevant date for the commence- 
ment of the.bar by limitation was the death of Damodar Das, namely, 13th 
September, 1922. As the title suit was brought in November, 1933, it was, on 
that basis, within time. The learned Judge also held that, even if Article 1 
applied, the period of limitation would not begin to run until the death of ihe 
“c vendor,” namely, the occupying Mahanth, Damodar Das. He regarded the 
decision of their Lordships’ Board in Mahadeo Prasad Singh v. Karia Bharti}, 
as establishing this. He seems to have thought that in any event adverse posses- 
sion for the purpose of Article 144 did not begin until Ramkirpal Das succeeded 
Damodar Das. In the result he considered only relevant date to be 13th 
September, 1922. . ` 

The High Court dealt only briefly with this issue in their judgment. 
They ed Mahadeo Prasad Singks case? as authority for the view that 
limitation would begin to run from the death of the Mahanth and not from 
the date of alienation. 

Their Lordships cannot accept that the death of Damodar Das is the 
commencing date for limitation in this case. No doubt it would be if Article 
134-B were to be applied. But to apply it involves a reading*of that Article 
which would construe tho words “ transferred by a previous manager for a 
valuable consideration’? as covering an execution sik under Court proceas, 
“and the word “ transferor” as extending to the judgment-debtor whose land 
is sold. In their view such a construction cannot be adopted. It is not only 
that the words themselves do not properly bear that meaning. Apart from that, 
what is in all essentials the same question was considered on several occasions 
by Courts in India before Articles 134-A and 134-B had been added to Article 134. 
That Article contains the analogous phrase “transferred by the trustee or 
mortgagee for a valuablé consideration,” and there was a uniform current of 
decision to the effect that these words were incapable of applying to an execution 
sale. See, for instance, Ahamsd Kutti v. Raman Nambudn? and Charu Chandra 
Pramanik) v. Nahush Chandra Kundu. Accepting this construction their Lordships 
‘are unable to hold that Article 134-B has any application to the presemt suit. 

The consequence.is that Article 144 is the governing Article, since the rejection 


of Article 194-B involves also the rejection of Articles 134 and 134-A. At what 
——_——_ [um 
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date then did the possession of the appellant become adverse to the respondents, 
The’ reasoning of the Courts below answers this question by selecting the 
date of the death of Damodar Das, since they draw an analogy between what 
would have been the position had Damodar Das, for instance, himself sold the 
disputed property to provide money for the payment of Priya Das’s loan and 
the position that in fact arose when the disputed property was sold in execu- 
tion to satiify the judgment decree for the value of the loan. In the former 
case, it is said, adverse possession of the disputed property would not have 
begun during the incumbency of the existing M This last contention is 
based on the decision of their Lordships in Mahadso Prasad Singh’s case}, 
hence the reference tothat case both in the judgment of the trial Judge and of 
the High Court. The decision had nothing to do with a sale in execution: but 
the next step in the argument is that there is no difference in principle between, a 
sale by the Mahanth to pay his-debts and a sale by the Court to pay his debts 
for him. And indeed Lord Buckmaster so stated when delivering the judgment 
of the Board in Subbayya Pandaram v. Muhammad Mustapha Maracayar*. g 
This argument has much force, but in their Lordships’ view it is not open to 
them to entertain it. To what extent there is a difference in substance, if there 
ig not a difference in principle, between a voluntary sale bya debtor and an exe- 
cution sale of his property by the Court, it would be otiose at this date to enquire. 
For the very ju ent to which the respondents refer for the observation ‘of 
Lord Buckmaster in support of their contention contains a decision by the Board 
that in the case of an execution sale of dsootiar property it is not the death of the 
incuntbent but the date ofaliepation (if accompanied, of course, by.possession) that 
is the commencing date for adverse possession for the purposes of Article 144. 
At page 299 of that judgment, Lord Buckmaster, after stating that the -trustee in 
office has no power to dispose of trust property by a permanent mukwrrari lease 
proceeds as follows : j ag apa 
eee n = Moug be mat liberty to dispose of it cure le period of his life and a t 
imade [or a Iger preload is good; but good only t9 extent of his own lifo interest. It follows, 
fore, that posesion during his life is not adverse, and that upon his death the succeeding trustee would 
be at liberty to institute proceedings to recover the estate, and the statute would only run against him 
from the time when he assumed the office. Such an argument has no relation to the case 
as here, property has been acquired under an execution sale and posession retained throughout. ¥" 
The view that, where land devoted to charitable purposes is sold under an 
execution decree against the trustee of the charity, the ensuing possession of the 
purchaser is adverse from the date of sale, was repeated by this Board in Ram 
Charan Das v. Naurangi Lali. In the face of these authorities their Lordships are 
bound to hold that adverse possession in this case did not begin with the death of 
“Damodar Das bat began at whatever date after the sale in 1914, Priya Das or 
his successor the appellant obtained effective possession of the disputed property. 
Now it is the respondents’ case—it is in fact their main contention on this 
issue—that the appellant has never at any time had “‘ adverse ” ion against 
them because, the disputed property being a four-anna ivided share, his 
possession has been throughout no more than a joint possession with them. And 
the joint possession which coparceners enjoy in respect of the undivided property 
involves that, prima facie, the exclusive possession of any one of them is not 
adverse to the others. Their Lordships have no doubt of the validity of this 
eral rule : but they are unabie to think that-it will be in any way d 
m if they. hold that in respect of che disputed property itself the I alleges 
possession has been adverse to the owners of the other shares. In truth there 
is some confusion involved in the argument. What is in question here 
is not adverse possession of the block of property in which the various 
undivided interests subsist but adverse possession of one undivided interest. 
Article 144 certainly extends the conception of adverse possession to 
include ay interest in immoveable property as well as the property itself : nor 
ee ee 
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was it disputed in nt by thc respondents that there could be adverse 
possession of an undivi share, given the appropriate circumstances. What 
they maintained was that such circumstances were lacking in this case. Their 
Lordships cannot accept this, for the history of the long wrangle over the 
diated ~ property suggests a very different conclusion. 

It seems clear that at the time of Suit No. 226 of 1919 the appellant 
was out of possession. His complaint was that Priya Das had been dispossessed 
after his purchase and the relief that he (the appellant) asked for in the suit 
was vindication ‘of his title and recovery of possession of the disputed pro 4 
This relief the Court gave him by its decree of 26th June, 1920, which was ed 
on appeal. It is true that the decree says that he is to get possession over the share 
claimed by him “ with ” Damodar Das and another to the suit claiming 
under Damodar. But there seems to be no doubt, when judgment itself is 
read, that what that meant was that the appellant was to have possession of 
his share, the disputed property, without the necessity of claiming an actual 
partition of the undivided property. It could mean nothing else in the light 
of the declaration of his sole title to the disputed share which the Court 
granted to him at the same time. Everythi that followed is consistent 
with this. : 

On 23rd September, 1920, he was formally installed in possession by the 
officer of the Court. From that date until some time in the year 1934 he 
remained in actual possession of the disputed property. That is established 
by the findings of the Additional Subordinate Judge at Darbhanga, to whom, 
pending the final decision of the High Court appeal, the case had been remit- 
ted with an instruction that he should try fpertain issues, and should 
endeavour to ascertain the period during which the appellant was in actual 
possession. It appears from these findings (which must be treated as displacing 
the indeterminate findings as to the facts and period of possession which are 
contained in the original judgment of the Subordinate Judge) that the acts of 
possession consisted in the collection, whether by legal proceedings or by 
other means, of the appellant’s share of the rents arising from the undivided 
property. The collection of this share could not have taken place on behalf of 
those interested in the undivided property generally, including those interested 
in the other undivided shares. On the contrary, the quantum of total rent 
taken was taken because the appellant had vindicated his title to the disputed 
property (whether or not he had succeeded in making parties to the 1919 suit 
persons who would properly represent the Pokrauni Asthal) and was now aap! 
upon his right to receive and retain for the Birpur Asthal a four-anna share o 
the total rent. It appears to their Lordships that such possession was plainly an 
adverse possession for the purposes of Article 144. m IA 

If this is so, it follows that when the title suit was instituted on 7th November, 
1993, the appellant had been for over 12 years in adverse possession. Consequently 
the suit must be treated as barred by limitation. Ifthe respondentsare thus pre- 
cluded from disputing the appellant’s title to his share, it follows that the partition 
suit must succeed. 

Their Lordships will, therefore, humbly advise His Majesty that this 
a pi should be allowed and that the two decrees of the Additional Sub- 
ordinate Judge at Darbhanga dated goth June, 1935, and the two decrees 
of the High Court at Patna dated goth March, 1942, should be set aside and 
_ that the respondents should pay to the appellant his costs in those-Courts, In 
place of these decrees the title suit should be dismissed and the ition suit 
remitted to the Court of the Additional Subordinate Judge at Darbhanga with 
instructions to proceed with the case in accordance with this judgmefit. Their 
Lordships will katabi advise His Majesty accordingly. The respondents must 
pay the appellant’s costs of this appeal. 

Solicitors for Appellant : Douglas Grant X Co. ' 

Solicitors for Respondents : Hy. S.L. Polak & Co. 

V. 8. —_ Appeal allowed. 
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[THE FEDERAL OOURT OF INDIA] 


Present :-+H. J. KANA, Chief Justice, S. FAzL Aut, M. PATANJALI SASTRI, 
MEHROHAND MAHAJAN AND B. K. MUEKHERJEA, JJ. 


Tirtha Lal Dey .. Appellant * 
2 


Srimati Bhusan Moyee Dasi and others .. Respondents 


(rbitration—Pri ikres broth Dayabh int famil itioning famil . 
sist “Dai of of srs arg te py oh rg rte rena fo, bo 
and witk reference to har Award] io. y: : 


Three brothers forming the members of a Dayabhaga joint Hindu family appointed by a regi- 
tered agreement dated 15th August, 1938 an arbitrator to effect a partition of th paiana propa: 
Ges cong ting of landa, a rezidential Bouse and cerita abaran in joint stock companias The reference 
paper stated that none of the parties or their representatives in succession be competent to raise 
any objection to thie arbitration. There wasa ision authorising the arbitrator to make the award 
in instalments and though a period of six months was fixed within which to make the award, provision 
wes made entitling the arbitrator to extend the time by giving to the brothers intimation or notice, 
The arbitrator did some things in pursuance of the reference like dividing the shares, and the dividends 
thereon, and as the time SA wan abant to We fat me Warr Hh pegs Gmc E 
October, 1939, the eldest brother died 1 him ing five sons and his widow. In the minutes 
book, it was noted that the eldest brother died and that his fiye sons mentioned by name 
ee to abide by the terms contained in the t af reference to arbitration executed 
by their father. No mention was made of the widow of the deceased though in view of the Hindu 
Women’s Rights to Property Act, 1937, she was entitled to the same share as each of the sons of the 
‘deceased in respect of all the properties, other than tural land. Thereafter the arbitration 
proceedings continued between the two ining brothers and their nephews who were treated as 
completely ting the detessed's one-third share, as a matter of fact they only partially 

ted his estate and the one-sixth share belonging to widow was left unrepresented. The 
trator and the parties did not then know that the widow was an heir of the deceased. There 
was a notice of a further extension of time to make the award and the notice was only to the uncles 
and nephews. A partial award in respect of the residential house dividi itinto three Tois was made 


was not On her az ihe was no pariy to the ings and had no opportunity to have her 


Held: (PATANJALI Sasra To differing).— The widow of the deceased brother being entitled to a 


she had 
to the reference and had permitted her sons to 

5 represent 
the arbitrator could proceed further with the reference and give 2 binding award, ho 


i party 
aa sakanan kN her share to others and corrects his error and allots to her 
the ee ener DNA t notice to ber, the conduct is not such as is in accordance with 

Sprat Chandra Bose, Senior Advocate, Federal Court (A. N. Roy, Advocate 
Federal Court, with him) instructed by S. P. Varma, Agent, Gr Appellant. ” 
dvocate, Federal Court (M. N- Ghose, Advocate, 
P. K. Boss, Agent, for Respondent No. 1, 
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jit Kumar Banerjes, Advocate, Federal Court, instructed by P. K. Chatterjee. 
Agent, for the Respondents Nos. 2—6. | : : 


The Court delivered the following 
Jovoments : Kania, Oya relevant facts in these two appeals are these. - 
By a registered ent dated the 15th August, 1938, three brothers, Kunja Lal, 


Tirtha Lal and Nanilal, members of a Dayabhaga joint Hindu family appointed 


Dr. Nanilal Bha jee, their family physician, as an arbitrator for partitioning 
the family properties. e arbitrator was authorised to make allotments in favour 
of the brothers as he considered proper; upon a consideration of the convenience 
and accommodation, so far as possible, of each one of them and, if necessary, by 
making provisions for payment of money to equalise values. The reference paper 
further stated that none of the partiesor their representative in succession could 
objett to the arbitration. “The arbitrator was authorised to make his award in 
instalments. He was authorised to make his award within six months, but if more 
time was necessary to complete the work of partition, the arbitrator was entitled to 
extend the time by giving the three brothers intimation or notice. f 
The family owned lands in different districts in Bengal, a residential house 
‘and certain shares in joint ajan a naa On the grd September, 1998, the 
arbitrator asked the co-sharers to ish to him, within three months, their indi- 
vidual estimates of the valuation of all the buildings and lands and the dwelling 
bouse. They were also asked to ly within the same period their estions 
ing the allotments of the dwelling house and the contiguous lan The 
three brothers complied with this direction and furnished their suggestions in writing 
to the arbitrator. From the record it a that the suggestion of each brother 
was not communicated to the others and the views of one were not discussed also 
with the others. In effect, therefore, each party was heard on this point in the 
absence of the others. These written documents have been destro by the 
arbitrator. In the course of a year some meetings were held, but barring receipts 
of lists and estimates, no progress was made towards making the award. 
Kunja Lal died_on he gr October, 1939, leaving him surviving five sons and 
a widow. Under the Hindu Women’s Right to Property Act, 1937, the widow - 
became entitled to the same share as cach of the sons of the deceased in all his pro- 
ies, other than the agricultural lands. Under the Dayabhaga system of Hindn 
w, each heir became the owner of a defined share in the estate of the deceased. 
The arbitration was for the division of the family estate in three shares only. On 
the death of Kunja Lal, therefore, the only thing which was n for the 
farther of the arbitration was to so arrg the proceedings 
became ling on the heirs of Kunja Lal. The widow.is an illi 
lady and lives with her sons. Cae cae 
-- On the rst January, 1940, a meeting was held by the arbitrator. 
book of that date, it is stated that Kunja Lal had died and tha 
Babu Sudhir Kumar Dey, Surat Kumar Dey, Sudhansu Kunftfr 













Kumar Dey and Suriti Kumar Dey, all of whom are majors, exp 
ness to abide by the terna contan E ga of refer 
accepted by`their late father. 'The existence of the widow was 
that she was an heir was also not noticed, because neither IOL PAR 
parties were aware of the fact that she was an heir of Lal. After January. . 
1940, at the meetings held by the arbitrator, the two sofs and five nephews yr 
‘treated as parties. On the roth February, 1940, ere: was a mecting and = 
minutes book contains a note in these terms :— | wt ‘ 
“1 hereby give you all the parties notice of extension time for a further period of six ynonths > 
to complete the partition of all e properties as stated į . ` = 


The .a n “all the jès 
hephews only. Noting iether was do 
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_ It appears from the record that the arbitrator prepared a draft of a partial 
award, making allotment of the residential house, aid consulted a lawyer to put it 
in proper shape. On the advice of the lawyer the portion of the residential house, 
which the arbitrator had alloted to the five sons of Kunja Lal, was stated to be allotted 
to the five sons and the widow. All this appears to have been done only as a result 
of a consultation between the lawyer and the arbitrator and the parties themselves 
had no voice in the matter. On the and October, 1940, the arbitrator published 
this partial award regarding the residential house. He apportioned it in lots, 
as indicated in the plan annexed to the award. It was registered on the 2nd October 
and became known to Tirtha Lal and Nanilal shortly thereafter. The awards 
inter alia, contains the following statement :— i 

“I have heard all the ownas about what they had to say and have carefully studied the require- 
ments and having regard to all their points of view and to their suitability of accommodation in 
keeping with their rank and status, I have, so far as I have considered best, divided the property.” > 
Having regard to the persons who had oppene before the arbitrator, it is obviou, 
that the word “ owners ” only includes the two brothers and the five nephews. 


_ The time to make the award being about to expire on the 15th October, a 
notice of a further extension of time for six months was.given on the 6th October, 
1940, as noted in the minutes book of that day. That book was signed by the five 
sons of Kunja Lal on the 7th October and by the two brothers. It also the 
thumb impression of the widow Bhusan Moyee Dasi. Nothing further has been 
done in the matter of this arbitration. According to the arbitrator, no notice of 
any extension of time was necessary to be given to the widow and the sons got the 
mother’s thumb impression on the last minute of their own initiative. The High 
Court on this point accepted the widow’s evidence to the effect that on the seventh 
day of the Puja her son Surat Kumar asked her to put her thumb impression upon 
the book and while she was busy with the Durga Puja she did so. Tg 


When the sons of Kunja Lal became aware of the allotment made under the 
partial award, they were dissatisfied with the same. On the 22nd October, 1940, a 
notice was issued to the arbitrator on behalf of Bhusan Moyee Dasi, the widow of 
Kunja Lal, alleging that as she was no party to the arbitration proceedings and had 
- no opportunity to urge her view point before the arbitrator, the award was not 
bi on her. It was alleged that her thumb impression on the proceeding book 
was without explaining the purport of it and she. was not bound by the same. 
Another notice was issued on behalf of the five sons challenging the award on the 

und of misconduct of the arbitrator. These notices ted in two suits. 

e widow instituted Title Suit No. 34 of 1940 on the gth December, 1940, for a 
declaration that the award was void and made without juridiction. Tirtha Lal 
and Nanilal denied the various allegations made by the widow in her suit and filed 
an application under paragraph 20, schedule 2 of the Code of Civil Procedure for 
filing the award. This was registered as T.S. No. 4 of 1941. The contesting defen- 
dants in the widow’s suit contended that the sons and the widow lived together 
that the widow was aware of ing and had expressed her views before the 
arbitrator through her sons. They er alleged that at the meeting of the ist 
January, 1940, when the five sons expressed their desire to continue the arbitration, 
they did so with the knowledge and consent of their mother and that the sons attended 
the arbitration procceedings on their behalf and also on behalf of their mother. 
Th urged that they did all they could do on behalf of all the six. It may be 

Y that it was not pleaded that even if the widow had been completely ignored, 


e award was binding on her as she:had common interest with the sons and even 


resent before the arbitrator, she would have left the conduct of the 

d ak he oe Several igssues were raised in each suit in the trial court. 
th the suits were decided by one judgment. In effect, the trial judge rejected 
idow’s contentions and preted: ecree to be passed in terms of the award. 
t decision three ap cals were taken to the High Court—two by the 
and one by the sons. e High Court in disposing of these appeals by 
t in effect allowed the widow’s contention about notice: pat. haying 
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been given to the parties, as provided in the reference paper. The learned Judges 
held that there was therefore no valid extension of time and the award being made 
beyond the time permitted by the reference paper was void. As regards the widow’s 
knowl of the proceedings they held that she was aware of the proceedings before 
the death of her husband and also after his death. Against this decision leave was 
granted to appeal to the Judicial Committee of the Privy Council. A XXXII 
and XXXIII of 1948 were thus admitted in the High Court and consolidated. They 
have come before us under the extended jurisdiction of this Court. ' 


On behalf of the appellant it was first contended that the view of the High Court 
about the award being void, as time was not extended in accordange with the refer- 
ence paper, was erroneous, because the notice of extension was given strictly in 
accordance with the agreement between the parties. In the alternative it was 
argued ‘that the omission to give notice otherwise than as provided in the reference 
` paper was a mere irregularity on the part of the arbitrator and did not go to the 
root of his jurisdiction. It was argued that the High Court was in error in holding 
that the giving of notice was a condition precedent to the enlargement of the time. 
In the alternative it-was urged that all parties who were before the arbitrator were 
given notice and the sons of Kunja Lal represented their mother. Therefore, notice 
to them was sufficient notice to the mother also. It was argued that by putting 
her thumb impression on the minutes book on the 7th October, the widow had 
accepted and ratified all that had taken place previous to that day. It was also 
urged that Sudhir Babu was the karia of Kunja Lal’s branch and his appearance before 
the arbitrator was a sufficient ‘representation of the one-third share of Kunja Lal. 
Finally, it was urged that the time to make the award could be extended ex post | 
Jacto and this was a proper case in which the Court should exercise its discretion and 
extend the time. ¢ respondent, on the other hand, contended that strict com- 
pliance with the provisions contained in the reference paper, relating to the extension 
of time, was essential to give the arbitrator jurisdiction to make his award beyond 
the six months time. As that was not done the award was void. It was also argued 
that the mother had been completely ignored, had not become a party to the pro- 
ceedings and the award was therefore not binding on her and was therefore void 
as an award. 


caries it is clear that the intention of the parties was to that effect. I do not 
think the parties, when Honing the reference paper, contemplated that the fact of 
> intimated to the parties. .The appeal, however, ` 


ground that the fact that she was an heir was not known to the arbitrator or the 
planed till the last mecting was held before the end October, 1940. If she was not 
own to be an heir, she could not be represented by her sons. In the absence 
of such knowledge this argument loses all force. It is therefore clear that no notice ` 
of the extension of time was given to her and there was no valid extension of time 


It was argued that without the widow being in fact represented, the 
sine sry resented the interest of Kunja Lal’s branch aad therefore cea 
was bound < award. Iam unable to accept this contention because i respect 
of the allotment of a portion of the residential house she was entitled to be heard 
about her own convenience also. Indeed on this point her interest may be in conflict 
with the wishes and interest of the sons. In this connection her convenience is 


of 
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not necessarily the same as the convenience of the five sons. Therefore, the fact 
that the view point of the five sons was considered is not sufficient to make the award 
binding on her. The five sons were not the representatives in interest of the widow 
under the Dayabhaga school of Hindu Law. It is obvious that ordinarily if there 
are two or more legal representatives of a deceased person, all must be impleaded 
to make the representation of the estate complete. It was argued that in arbitration 
proceedings this rule need not be strictly adhered to, if the estate was subtantially 
represented. Assuming this to be correct, it is clear that in the present case the 
estate of Kunja Lal was not substantially represented because the widow, who was 
left out, had a separate, distinct and perhaps conflicting interest from those who are 
treated as representing the estate of Kunja Lal; The finding of the two lower courts 
that the widow was aware of the arbitration proceedings does not get over the 
difficulty because her knowledge ,of the proceedings during the lifetime of her hus- 
band is immaterial. Her knowledge that the arbitration proceedings were pending 
after the death of her husband does not lead to the conclusion that she or her interest 
was represented before the arbitration proceedings. There is no evidence at all to 
support the view that before the arbitrator at any time the sons represented the 
interest of the widow. The fact that in the award the one-third share of Kunja Lal 
is allo to the five sons and the widow cannot cure the error because the widow 
till then had been given no opportunity to put forth her views before the arbitrator 
and the sons being ignorant of her share could not have represented her view point 
before the arbitrator. Under the circumstances it seems to me that the failure to 
giver her notice of the extension of time is fatal to the award. I do not think the 
cases relied upon by the appellant are relevant or applicable to the facts before us. 
The five sons of Kunja Lal when they appeared before the arbitrator had put 
themselves forward as the sole heirs and legal representatives of the deceased and 
did not claim to represent any one else but themselves. It is immaterial to con- 
sider whether she could have secured something better for the share of Kunja Lal 
if she was given an opportuity to appear before the arbitrator. She had the 
absolute right to be given notice of the extension of time and an opportunity to 
be heard before the arbitrator. 


The contention that Sudhir was the karta of the Dayabhaga joint Hindu family 
of the sons of Kunja Lal and therefore sufficiently represented his estate has not 
been pleaded nor put in the issues. The point does not appear to have been argued 
before the lower courts and from stray statements in the evidence a new case cannot 
be permitted to be made out in this Court. It is evident that Sudhir never put for- 
ward himself as the karta, otherwise the presence of the five sons before the arbitrator 


was not necessary’ 


The further contention based on thé thumb impression of the widow on the 
minutes book put on the 7th October, 1940, must also be rejected. That thumb 
impression, to put it at its highest, can only fasten knowledge to the widow of what 
is contained in that document. The thumb impression cannot amount to a ratifi- 
cation of all that had been done before that day, as contended on behalf of the 
appellant. I am unable to consider that by putting that thumb impression she 
accepted the award or ratified the award which had already been made on the 2nd 
October. Such thumb impression cannot validate the award when she was no 
party to the previous extensions of time. 


The last contention that the court, in its discretion, should extend the time 
even after the award is made must also be rejected. This request was not made 
before the High Court. The proceedings show that ing this partial award, 
which is limited to the residential house, nothing has been done in the matter of 
partition. Over ten years have lapsed ‘since the reference paper was signed and 
I do not ghink we are jystified under the circumstances in exercising our ak 
to extend the time now. - 


In my opinion, therefore, the appeals fai] and are dismissed with cost, 
3 


254 THE MADRAS LAW JOUKNAL REPORTS. [1950 


Mahajan, 7.—The discussion in these appeals has led to some rather compli- 
cated consideration, but, in my opinion the answer to them is comparatively 
simple. By a registered a ent dated, the 15th nue 1938, three brothers, 
Kunja Lal, Tirtha Lal and Nanilal, sons of one Madan Mohan Dey, and members 
of a Dayabhaga joint Hindu family, appointed Nanilal Bhattacharjee, their family 
physician, a inca! doctor of some eminence, as an arbitrator for effecting a partition 
of all their ¢jmali paternal properties. He was authorised to make allotments 
of properties in favour of the brothers in such a way as he considered proper upon a 
consideration of the convenience and accommodation as far as possible of each one 
of them and if necessary, by making provisions for payment of owalty money of as 
much small amount as possible. In the reference paper it was further stated that 
none of them or their representatives in succession shall be competent to raise sag 
objection and that any objection, if raised, shall be void and rejected absolutely. 
provision was made authorizing the arbitrator to deliver his award in instalments. 
The arbitrator was directed to give his award within a period of six months but 
provision was made for enlargement of the time if the convenience of the arbitrator 
so demanded. This clause is in the following terms :— 


“ Ifin future more time be necessary to complete the said work of partition’, you will be entitled 
to extend the time by giving to us the three brothers intimation or notice, etc.” 


A declaration was appended to this clause to the effect — 
“ We down to our heirs and representatives have no objection and shall have none in future.” 


Thestmmovable properties consisted of lands in different districts in Bengal and of a 
residential house and some sites in Serampore. There were certain shares in joint 
stock limited companies, belonging to the family, and they were also included in 
the schedule of divisible properties. ‘The arbitrator, it seems, was not conversant 
with such work, and it appears’ from the record that he proceeded in this matter 
. in an extremely unbusinesslike and slovenly manner. 


On the 3rd September, 1938, shares belonging to the family were distributed 
amongst the three brothers but no formal a of this allotment has so far been 
made and even when a partial award was delivered later on as regards the ancestral 
house, this allotment of shares was not included therein. On the same day the 
arbitrator asked the co-sharers to furnish within three months their individual 
estimates of the valuation of all the buildings and lands comprised and the dwelling 
house. They were also asked to supply within the same period their suggestions 
regarding the allotments of the. dwelling house and the contiguouslands. The 
brothers complied with this direction and furnished their suggestions in writing 
to the arbitrator. These, however, were destroyed by him for no ostensible reason. 

The minute book maintained by the, arbitrator shows that the second meeting 
in these proceedings was held on the 1st February, 1939. On that day dividends 
already earned on the shares were distributed among the co-sharers. The time 
originally fixed to give the award was about to expire and as measurement of the 
area occupied by the dwelling house was yet not complete and an assessment of 
valuation had not been made, time was enlarged for a further period of six months. 


It appears that meetings were held by the arbitrator on the 13th and 14th 
February, 1939 and 17th April, 1939. In these mectings the buisness conducted 
was that Nanilal furnished a list o Samper properties to the arbitrator and it 
was ordered that this list should be handed over to the other two brothers for 
inspection. The question of the.valuation of the properties was taken up, and 
agreed valuation of certain properties in the town of Serampore was noted. e 
record of this was also destroyed by the arbitrator and no opportunity was given 
to the parties to contest each other’s suggestions. 8 


According to the arbitration agreement, certain documents had to be signe 
by the parties before the arbitrator could function properly. It appears that 
Babu had not signed these documents and on the 14th August, 1939, he was 
directed to do so and he was told to have them registered. The time already | 


TY] / IRTHA LAL DEY J. BHUSAN MOYEE DAS (P.G,). 255 


extended was about to expire and the arbitrator enlarged it for a further period 
of six months. All the parties agreed to this extension of time. Thus the first yeas 
of the life of the arbitration came to a close with nothing really achieved. 

Kunja Lal, the eldest brother, died on the 22nd October, 1939, leaving him 
surviving five sons and a widow. In view of the provisions of the Hindu Women’s 
Right to Property Act, 1937, the widow was entitled to the same share as each of the 
sons of the deceased in respect to all the properties other than agricultural lands. 
Under the Dayabhaga system of Hindu Law, each heir on the death of Kunja Lal 
Babu became the owner of a defined share in his estate. The arbitrator however 
was not called upon to make any partition of properties amongst the heirs of Kunja 
Lal inter se. His sole function was to allot them in three shares only. All that was 
necessary was to make the heirs parties to the reference in order to make a binding 
award one this one-third share. The widow admittedly is an illiterate parda- 
nashin lady and lives jointly with her sons. Tirtha Lal Dey, the appellant, when 
examined as a witness, aptly describes the conditions of life of the ladies of his 
family in the following words :— 

“The female members of the house are illiterate and pardanashin and my Boudidi Bhushan- 
moyee (Kunja Lal’s widow) is also illiterate, They do not appear before the pu ic and they also do 
not take any interest regarding property matter. We do not also consult with the female members 
regarding the property matter.” 

Such women, when they have legal rights in property, obviously need protection 
oven against their sons and co-owners. 

It appears that a meeting was held by the arbitrator on the New Year’s day of 
‘1940. In the minutes book it is noted that Kunja Lal has died and that his sons and ¢ 
heirs, Babus Sudhir Kumar Dey, Surath Kumar Dey, Sudhansu Kumar Dey, Subodh 
Kumar Dey, Sukriti Kumar Dey, all of whom are majors, expressed their willingness 
to abide by the terms contained in the agreement of reference to arbitration executed 
by their late father. It was not mentioned that the widow of Kunja Lal was also 
an heir. The arbitrator in his evidence states :— 

“I did not serve any notice on the mother (widow of Kunja Lal) and I had never any 
consultation with her.” : 
This is in accord with what Tirtha Lal had said. According to the trial Judge and 
the High Court, it did not at all strike the arbitrator that the mother was also an 
heir along with her sons. ` 

The arbitration proceedings since January 1940, proceeded as between Nanilal 
Dey and Tirtha Lal Dey, the two brothers, and the five sons of the third brother 
Kunja Lal Dey. These sons were treated as completely representing his one-third 
share, though as a matter of fact, they only partially represented his estate, and the 
one-sixth share belonging to the widow was left unrepresented. The sons never 
pretended that they were also representing their mother’s one-sixth share. 


The minutes book discloses that the next time the parties met before the arbi- 
trator was on the roth February, 1940. No business was transacted on that date 
except that the time to make the award was enlarged by another six months. The 
note was in these terms :— 


“I hereby give you all the parties notice for extension of time for a further period of six months 
to complete the partition of all the properties as stated in the arbitration deed.’ 


The expression “all the parties” in this notice evidently means those who were 
before the arbitrator at that stage, i.e., the two uncles and the five nephews.- In 
spite of this extension of time nothing happened till 14th August, 1940, when time 
was extended for a further period of two months aad notice of enlargement was 
given in the same terms as on the roth February, 1940. 


It sgems that a partial award allotment of the residential house was ready 
in the hands ofthe arbitrator before the 14th August, 1940 and he consulted a lawyer 
to give it a proper ee shape. Whatever decision he made regarding allotment 
of portions of the residential house in three lots had been taken by him before thjs 
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date. This is evident from the arbitrator’s statement in the witness box, which is as 
follows :— 


“I first consulted Kishore Babu, pleader, 5 or 6 months after the death of Kunja Lal Babu 
(ie, April 1940). Then I again consulted him about a month before I gave the award ( ., and Sep- 
tember 1940). I wrote the award some two months before the award was registered. It was typed 
at that time. I went to Kishore Babu with two copies of the typed award a manth before it was regis- 
tered. One was made over to Kishore Babu. He wrote in that and at his dictation 
I also wrote in the copy which was in my house. Wl bad not gone to Kishore Babu on that day, 
I would have publi ed that zward which was typed and according to me that was the correct award 


and that was my decision.” 

It must therefore be taken as established that the arbitrator had completed his 
award about the allotment of the ancestral residential house by the beginning of 
August 1940 and the widow of the deceased was not in the picture before him at 


that stage as one of the heirs and legal representatives of Kunja Lal and as such 
entitled to a sixth share in his estate. 


On the 2nd October, 1940, the arbitrator published his partial award ing 
the residential house. He apportioned it in three lots, as indicated on the plan 
annexed to it. The award was registered on the 2nd October, 1940 and a gist 


of it was made known to Tirtha Babu that night and to Sudhir Babu on the 4th 
October, 1940. The award contains the following assertions :— 


by ae “Sj. Kunja Lal Dey having died since, his heirs have ratified the same and agreed to abide 
e award. 


(2) I have heard all the owners about what they had to say and have carefully studied their 

irements and having regard to all their points of view and to their suitability of accommodation 
in keeping with their rank and status, I have, po fas as T have considered beet ided the property.” 
These assertions cannot obviously relate to the widow, as her existence as an heir 
was not known to the arbitrator up’to the date when these assertions were made. 


The time to make the award was again about to expire on the 15th October. 
Notice of further extension of time for a period of six months was given on the 6th 
October, 1940. This was noted in the minutes book and it was also published. 
The minutes book was signed on 7th October, 1940, by the five sons of Kunja Lal 
Dey and by his two brothers and it also bears the thumb impression of Smt. Bhushan 
Moyce Dasi, widow of Kunja Lal Dey. This is the last minute in the book. The 
extension of time ended in March, 1941 and as litigation ensued between the parties 
nothing further was done by the arbitrator and the matters stand to day as bn the 
7th October, 1940. As to how and why the thumb impression of the widow was 
taken appears from the following evidence. The arbitrator said :— 

“ The thumb im ion of Kunja 4 | iven in my proceeding 
of Kunja Babu. On tae eon initiation NA A eae kaprenion of their AN ps 
the proceeding book to Sudhansu Babu who brought their mother's impression and the signature 
eo 


ther brothers from their house. It is not true that I gave the proceeding book to Surath to 
get the mothers’ signatures.” 


In the arbitrator’s view, no notice of extension of time was necessary to be given to 
the widow and according to him, the sons of their own initiative got the mother’s 
thumb impression on the pro ing book. Surath Kumar said as a witness 
that he simply asked his mother to affix her thumb impression and she did so without 
any ia and he did not tell her why and on what paper her thumb impression 
was 


ing taken. The widow in her evidence deposed to the same effect. The 
High Court on this material held as follows :— 


“ The lady’s evidence, which we accept, is that on the morning of the 7th October, 1940, which 
was the Saptami day of the Puja, that is to say, the first day of the Durga Puja, her son 


asked 
her to put her thumb impression upon the proceedings book. At that time the Durga Puja was 
being performed in the house.” $ 


By reason of the existence of the thumb impression of the lady on the proceedings 
book on the 7th October, 1940, it is difficult to say that she became a to the 


proceedings and ratified everything that had passed before and also to the 
xtension of time for pronouncing the final award. l 
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As soon as the sons of ae Lal Dey were apprised of the allotment of 
the house they felt that they had got a bad deal. Legal advice seems to have been 
immediatey taken and all possible devices to get out of the unfavourable award were 
thought of. Apart from other lines of attacks on the award, their mother, an illiterate 
ardanashin woman, was a very good tool in their hands. They, and the arbitrator 

so far ignored her, and no one was keen to recognise that she had a one-sixth 
share in her husband’s estate. The arbitrator had arrived at his decision two 
months before the registration of the award, and had allotted the one-third share 
of Kunja Lal to his five sons. What belonged to six persons had been allotted to 
five in the following terms :— . 

“I do hereby award and direct that the sons as natural heirs to Sj. Kunja Lal Dey, deceased, 
be the owners of lot 1.” 
When Kishore Babu pointed out that the widow was entitled to an equal share 
with the sons, he altered the award at his instance and declared the sons and the 
widow as natural heirs of Kunja Lal Babu and owners of lot No. 1. This was done 
some time in the month of September. i 


A two sided attack was launched on the award as soon as it was decided 
that steps should be taken to have it set aside. On the 22nd October, 1940, notice 
was issued to the arbitrator on behalf of Smt. Bhushan Moyee Daai that as she was 
no party to the arbitration proceedings and had no opportunity to have her say 
before him, the award was not binding on her. It was asserted that her thumb 
impression had been taken without telling her anything and that she was completely 
ignorant of the arbitration proceedings. Allegations of partiality, misconduct 
and dishonesty were also made against the arbitrator. Another notice was issued 
on behalf of the sons, imputing to him various acts of omission and commission 
in the conduct of the proceedings which vitiated his award. 


These notices eventually culminated in two suits. On the gth December, 1940, 
the widow instituted the Title Suit No. 34 of 1940 in the Second Court of the Sub- 
ordinate Judge of Hooghly for declaration that the award dated and October, 1940, 
was void and without jurisdiction and was not binding on her and in the alternative, 
she prayed that it be set aside on the ground that the arbitration proceedings after 
the death of Kunja Lal Babu came to an end, and that the said proceedings were 
bad in law and without jurisdiction by reason of the omission to substitute and 
notify her after the death of Kunja Lal Dey and that the proceedings also became 
bad owing to the delay beyond one extension contemplated by the reference 
and that the arbitrator was guilty of misconduct. The defendants, Tirtha Lal 
Dey and Nanilal Dey denied these allegations and also made an application under 
paragraph 20, Schedule II of the Code of Civil Procedure for filing the award. 
This application was registered as T.S. No. 4 of 1941 and was actually presented 
to Court on roth February, 1941. -~ 


To the main attack launched by the widow on the award the contesting defen- 
dant’s answer is contained in paragraphs 5, 6 and 7 of the written statement and is 
to the effect that the sons of the plaintiff are obedient to her, they live in joint mess 
with her and one of them is an advocate of the High Court, that the plaintiff has 
been aware of Te oe the very lifetime of her husband and throughout 
has expressed her views before the arbitrator through her sons, that none of the 
plaintiff’s sons had any reason or motive to conceal the matter from her, that 
plaintiff, like their father, expressed their desire to continue the said arbitration 
work on behalf of their mother and on behalf of themselves and this was done with 
the knowledge and consent of the plaintiff and that the sons attended to the arbitra- 
tion pro@eedings on their own behalf and on behalf of their mother and did all 
they could do and submitted what they had to say. It was said that the plaintiff 
submitted what she had to say to the arbitrator through her sons and she got ample 
pproramiy and facility to submit the same herself. It was not pleaded that even 
if the widow was completely ignored by the arbitrator and sons, still the award 
was binding on her as she had common interests with the sons and even if she were 

` \ 


` 
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before the arbitrator, she would have left the conduct of the proceedings to her 
sons and would have been merely a dummy party, and that in those circumstances 
the one-third share of Kunja Lal Babu was substantially represented by the sons in 
the absence of the mother. 


On the pleadings of the parties as many as fourteen issues were framed in 
T. S. No. 34 of 1940, and eleven issues were framed in T.S.No. 4 of 1941. The 
trial Judee decided both the suits by a single judgment. He dismissed Suit No. 34 
of 1940 with costs and decreed Suit No. dort 1 with costs. A decree was directed 
to be prepared in accordance with the terms of the award. This decision was arrived 
at on the following findings :— 


1. The story of the plaintiff that she was quite ignorant of all the affairs 
about the arbitration till after the award was registered cannot at all be believed. |, 

2. No doubt, the widow was not in fact substituted as an heir along with 
her sons, but the arbitrator is not bound to follow strictly the rules of procedure. 
No misconduct can be ascribed to the arbitrator for his failure to make her a party. 
In fact, it did not strike him that the mother was also an heir along with the sons. 


3. The widow has not been prejudiced by the submission. The arbitrator 
had to divide the property in three shares among the three brothers. Kunja Lal 
Dey having died, his widow and sons would get one-third share ee. The 
only point to be seen is whether the one-third share was properly represented. This 
query the Judge answered in the following words :— ; 

“Tt is an arbitration in respect of one-third share of Kunja Lal Babu and not an arbitration 
between the sons of Kunja Lal Babu iaser se, in which case the interest of the mother would have been 
affected, had she not been made a party. But when the arbitrator had to allot one-third share sepa- 
rately, I find nothing to prejudice the mother, when her sons collectively represented that shares. 
The nother th a parlana hio Wodan and vaise ale hal to say, was said through her sons. As 
I have already found that the mother and the sons were living in the same mess and in good terms 
with each other, the mother’s interest was fully represented by her sons and she was not in any way 
prdudiced eee 8 Having regard to the circumstances of the present case, the mother’s interest 

been properly and substantially represented and the award cannot be challenged on this 
ground. It was not necessary for the arbitrator to make her a party.” 


4. The arbitrator could take more than one extension of time and could 
deliver his award in instalments. 


5. The award was not that of Kishori Babu but was the decision of the 
arbitrator himself. - l 

© 6 No doubt, the building in lot No. 1 is the oldest one but it must be’ 
allotted to some party and considering the fact that the arbitrator had in view the 


existing possession of the parties and about the compactness of the allotment, the 
allotments do not appear to be unfair or inequitable. i 


7. No judicial misconduct or partiality is proved on the part of the arbitrator. 
8. The arbitrator did not keep a record of his proceedings nor did he . 
examine the valuer or get his valuation report checked but Dr. Nanilal is a 


medical practitioner and a private arbitrator and is not~bound by the strict rules 
of evidence or procedure. 


Against this-decision three appeals were taken to the High Court, two by the 
widow and one by the sons. ey were all disposed of by one judgment in the 
High Court. The appeals were allowed, suit No. 34 of 1940 was decreed and suit 
No. 4 of 1941 dismissed. The arguments in the appeal were limited to three parts 
and on these the High Court arrived at the following decision :— 


1. No doubt, the allotment of Tirtha Lal is superior to the “allotments 
made in favour of the heirs of Kunja Lal Dey; but from that fact we cannot come to 
the conclusion that there was conscious bias on the part of the arbitrator towards 
Tirtha Lal. The other oral evidence bearing on the point is inconclusive®’ - 

: 2. The submission did not become ineffective after the death of Kunja Lal. 
The reference itself contemplates the case of death of parties pending arbitration 
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by providing that the award would be binding on the heir and legal representatives 
of the parties to the reference. : 


. As the extensions of the period of arbitration made by the arbitrator 
on the roth February, 1940, and the 14th August, 1940, were not strictly in terms 
of the submission there was no valid extension of time and therefore the award 
which was published by the arbitrator on the and October, 1940, must be taken 
to be an award made beyond time. It is accordingly not a good award. The 
extension of time had been made without any intimation or notice to Bhushan Moyee 
Dasi, one of the heirs of Kunja Lal. 


4. The widow knew and must have known that the arbitrator was proceed- 


ing with the work of arbitration and of partition before the death of her husband 
and after his death. 


5. The arbitrator himself and the parties, two of whom are advocates 
of the High Court, did not know that she was an heir to her husband’s estate 
by reason of the provisions of the Hindu Women’s Rights to Property Act and it 
may therefore be assumed that the lady also had the impression that she was not the 
heir of Kunja Lal, as under the Dayabhaga school of Hindu law, by which the 
parties are governed, a widow is not the heir of her husband’s estate. 


inst this decision Tirtha Lal Dey preferred Civil Appeals Nos. XXXII 
and XXXII of 1948 to their Lordships of the Privy Council. These were con- 


solidated in the High Court and in view of the enlarged jurisdiction of this Court, 
we have heard the appeals. 


On behalf of the appellant Mr. Sarat Chandra Bose contended that the 
High Court had placed an erroneous construction on the clause relating to the 
enlargement of time when it said, 

“The object is plain; that before extending the period of arbitration the arbitrator was 
required to have the viewpoint of the parties to the submission before he could extend the period 
of arbitration. That is the interpretation we give to this clause.” 

He further urged that the arbitrator had absolute discretion to enlarge the time 
and the consent of the parties and their viewpoints did not affect his authority to 
do so. All that the arbitrator was told to do was that after having enlarged the 
time he was to inform the parties about this extension and if he failed to give such 
intimation, it was a mere irregularity on his part and did not go to the root of his 
jurisdiction and affect the validity of the award in any manner whatsoever. It was 
` argued that the High Court was in error when it held that the giving of the notices 
was a condition precedent to the ement of the time and that the decision that 
the notice was not given in the p ibed manner could not be sustained. It was 
-said that as a matter of fact all the parties that were before the arbitrator had been 
given notice, that the ression “ all parties”? used by the arbitrator included 
all the heirs of Kunja Lal , that the sons of Kunja Lal represented their mother, 
‘and notice to them was sufficient notice to the si nk and that in any case she had 
by putting her thumb impression on the minutes book on the 7th October accepted 
and ratified what had coker place previous to that day. It was further contended 
that Sudhir Babu was the karta of Kunja Lal’s branch of the family and his appear- 
‘ance before the arbitrator was sufficient representation of the one-third share of 
Kunja Lal. Finally, it was urged that time to make the award could be extended 
ex post facto and this,was a proper case in which this should be done. 


On behalf of the respondent it was contended that though the’arbitrator 
had absolute authority to enlarge the time without the consent of the ies, he 
could orfly do so in the manner prescribed and he was literally bo to follow 
that procedure and the extension of time could only be valid if it was made after 
notice had been previously served on the parties. That being so, the extensions of 
time made without notice having been served on the parties were bad and this 
vitiated the award. It was also argued that the mother had been complete! 

ignored by the arbitrator and had not become a party to the arbitration proceed: 
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ings and the award was not binding on her and therefore the whole of the award 
had to be set aside. 


In my judgmeñt the High Court has based its decision of the case on a very 
slender foundation. Whether the notice extending the time was to precede its 
E O ans pain or erar to it seems to be 
immaterial, because, as a matter of fact, notice was given to the parties that appeared 
before the arbitrator. The clause dealing with this point was inserted in fhe sub- 
mission, not with the idea that time could only be ed with the consent of th 
parties, but with the object of intimating to them that the arbitrator was exercising 
the authority given to him and if they wanted to suggest anything they could do so, 


Once notice was given, he could extend the time at once. I cannot subscribe 
to the contention of Mr. Sarat Bose to the effect that the notice intended to be 
given by the clause was meant only as a piece of information to the parties that the 
time had been enlarged. Such an interpretation of the clause would make it super- 
fluous and redundant. The clause has to be given some meaning by treating 
it as an integral part of the reference. The enlargements of time in this case as 
and when made were made in the presence of the ies and with notice to them 
and it could not therefore be said that as regards the parties who were béfore the 
arbitrator there was any breach of the clause relating to it or that the award is void 
because it was pronounced after the expiry of the time fixed for delivering it. As 
regards the widow, she was no party to the proceedings of the arbitrator and was 
not even in his contemplation as an heir and hence no notice could be given to her. 
The real and substantial point for decision under the circumstances is whether 
in the absence of the widow the arbitrator could function and give an award so as 
to bind her. If the widow was represented in fact or in law by the sons, then the 
award would bind her. If, on the other hand, she was not so represented, then 
the award will not bind her. 


It is axiomatic that if a person is not a party to, or properly represented in 
any proceedings, he cannot be bound by those proceedings. The ordinary rule of 
law is that in case of death of a party a valid award cannot be given which will 
bind the estate unless the legal representatives of the deceased are made ics 
to the reference. This can be done by giving notice to them where the reference 
isnot through Court and where proceedings for substitution of the legal representa- 
tives is not necessary. As pointed out by that Jearned Judge, Sir Ashutosh Mooker- 
jec, in Manindra Nath v. Mohanunda Roy}, the submission to arbitration is nót revoked 
by the death of one of the parties if the intention is thatno merely the parties them- 
selves should be bound by the decision of the arbitrator but also their representatives- 
in-interest ; but if the hearing is net completed, it will be necessary to bring the 

resentatives of the eaaa fetes on the record or to make them party to sub- 
mission. If, on the death of a party, his representative-in-interest proceeds with 
the arbitration and becomes a party to it, the award pronounced in the reference 
is binding onhim. The principle that in a ing suit all parties must join in the ~ 
reference also applies to arbitrations out of court. If one of the parties dies and 
his representatives do not join, the reference would be bad. It is needless to point 
out that in a suit for partition of joint family property or to recover properties 
in possession of third parties all co-owners are necessary parties and must join in 
the suit, though they may entrust the management of the property or the conduct 
of the suit to some or one of them. On these principles of law it is plain that the 
widow of Kunja Lal being entitled to a specified share in the property of her 
husband, was a co-sharer with the sons and represented the estate of the deceased 
to that extent, and in the matter of partition it was necessary to make her a party 
to the submission by giving her notice. The arbitrator was not entitled to 
make the award in her absence so as to bind her. If she did not herself appear 
before the arbitrator, it was-for the other parties to take requisite steps to bring 
her by notice before the arbitrator. In the present case no steps were taken by 
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the parties or the arbitrator to give notice to the widow as one of the legal 

representatives of the estate of Kunja Lal Dey. On the other hand, she was not 

recognized as such either by the arbitrator or by the brothers and sons of Kunja 

Lal. The sons of Kunja Lal claimed tø be the sole heirs and legal representatives 

of his estate. All concerned were ignorant of the law under which the widow had | 

become an equal co-sharer with the sons in the estate of her husband and none-- 

of them was interested in recognizing her rights if conveniently these could be 

ignored. In the original award what belonged to the widow was decided to 

belong to the sons. Even after the error was corrected, the arbitrator did not 

change his mentality because after the discovery of the mistake he gave no notice 

to the widow though he delayed announcing the award by a mon Even after 

announcing the award he did not notify it to her. a 

The primary question for consideration is whether the-one-third share ofi- *" 
- Kunja Lal was sufficiently represented before the arbitrator by the five sons in the 
„absence of the sixth co-sharer. Ordinarily if there are two or more legal repre- 
sentatives of a deceased person, all must be impleaded to make the representation 
of the estate complete, otherwise, the suit or appeal abates. The expression ““ legal 
representatives’? must when there are two or more legal representatives be read 
in the plural. Alt legal representatives must be brought on the record and if some 
one refuses tc join as plaintiff, he should be joined as a defendant. As pointed out~- 
by Sir Shadi Lal, C.J., in Md. Hassan v. Inayat Hussain! : 

“ These words mean the representation before the Court of the pl interest of the deceased 
party. Sometimes that interest may be represented by a single individual, it may also be repre- 
sented by a number of persons as the case may be. But there should be a complete representation 
of the interests of the deceased person, whether through a single individual or a number of 

so that there cannot be a partial tation of that interest. In other words, the expres- 

sion ‘legal representative’ means and includes one person as well as several persons according as . 

. they represent the whole interest of the deceased person.” - 4 
Their Lordships of the Privy Council in Khiarajmal v. Daim? expressed a similar 
view. In that case one Naurez had died and in a suit brought against his estate, 
Amirbaksh by a guardian Alah Nawaz was impleaded as the 1 representative. 
Amirbaksh was one of the heirs of Naurez but in no other sense his legal repre- 
sentative. Alah Nawaz was not in any legal sense his guardian. It was contended 

| “that Naurez’s heirs were bound by the proceedings in the suits and that his share 

` of the property, whatever it was, was effectually sold in the suit, or at any rate 

_ that the share of Amirbaksh himself passed by the sale. Their Lordships held that 
the estate of Naurez was not represented in law or in fact in either of the suits and 
the sale of the property was without jurisdiction and null and void. It was further 
held that the share of Amirbaksh in his father’s estate was not bound. Their Lord- 
ships expressed the opinion that this was not a mere question of form, but one of 
substance. Naurez in this case had left a number of heirs and the suit was laid 
against one of those heirs. 


Z Suppose in this case, instead of the five sons only two of the sons had appeared 
before the arbitrator. Could it be said that the estate was represented by those 
_ two sons, though their interests were the same as of the others? This would be 
‘a case.of partial representation. Ordinarily therefore it is necessary to implead 
all the legal representatives of a deceased person on the record and a few of them 
do not represent the whole interest of the deceased and if all are not made parties 
to the suit or appeal, it results in an abatement of those proceedings. On similar 
pap e before an arbitrator can proceed further with the reference and give a 
inding award he should give notice to all the legal representatives of the deceased 
party and attempt to make them parties to the reference by notice though he may 
not be bound to follow the strict procedure of law required for substitution of parties 
under Order XXII of the Code of Civil Procedure. 


2 
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As I have said already, the learned counsel for the si gan wants to get 
round the difficulty in his way by contending inter alia that the estate of Kunja 
was sufficiently and substantially represented by his five sons, and as the widow was 
aware of the arbitration proceedings as has been held by both the courts below 
and left the conduct of the same to her sons, she would be bound by the award 
particularly in view of the fact that Sudhir, her eldest son and karta of the family 
representing the heirs of Kunja Lal, did take part in the proceedings on behalf of 
the whole family and she herself by putting her thumb impression on the minutes 
book of the arbitration waived all objections to the irregularities, if any. 


In my view, these contentions are of no validity whatsoever in the circum- 
stances of the case and have no relevancy in a situation where the very existence 
of the widow as one of the heirs of the deceased is not recognized and the arbitrator 
arrives at his final decision in ignorance of her rights and makes an allotment of 
her share to the five sons. The rectification of this error subsequently by the arbi- 
trator without notice to her does not affect thé question. The arbitrator ordinarily 
has to follow the rules of natural justice and generally the enquiry before him is 
assimilated as near as may be to the proceedings or trial in a Court. In my view, 
the failure to treat the widow as one of the heirs of the deceased and the failure 
to give her notice till after the award had been pronounced is fatal to the award 
that was delivered on the and October, 1940. 


Mr. Bose in support of his contention relied strongly on certain observations 
of the Calcutta High Court in Binayakdas v. Sashi Bhusan* which run as follows :— 

“It is true as a general principle that a person who is not a party to or represented 
in any proceedings should not be bound by those roceedings. But proceedings before arbitrators 
are not intended to be catried on according to the rules of procedure contained in the Civil Procedure 
Code. 1 there,le a Gading relerence t0 arbitration al t is necessary to be seen is that there is a 
substantial representation of the different interests before the arbitrators. In this case the referenco 
i Wes ee O E ee There is no rule of poo by which the arbi- 
trators substitute those representatives or appoint guardian od litem for infants. 

If we were to hold that the arbitrators could not go on with the arbitration as the representatives 
or some persons on their behalf did not choose to come before the arbitrators, the result would be 
that although the reference would not abate on the death of a party under the law the arbitrators 
would in fact be unable to make an award and the arbitration would come to an end. We are there- 
fore of opinion that the proposition wawi the appellant cannot be of universal application. The 

a by ii 


question whether the award or not must depend upon the circumstances of 
case. 


Here all the investigations had been finished and all documents had been produced before 
the arbitrators when the perties were alive. The arguments for the and party were addressed by the 
pleader who also represented the first and fourth ics as their interest was the same. Nagendra 
of the second party was there and he represen all the minors in the in the Court 
below as their guardian and is also now appearing as their guardian in this Court. ere were also 
other adult persons of the secand party. 

Then it must also be borne in mind that the whole interest of the second , Including that 
of the minors in the property had been let out in patai to the fourth party, and the first and the fourth 
party are really the persons who are directly interested in the matter of arbitration and the second 
panawa ee ee ee the fourth party, 

vo only a remote interest in the controversy.” 


This decision has apparently no application to the facts of this case. As pointed 
out in the above quotation, the investigation had all been finished and the death 
of the party took place at the argument stage. Moreover, the persons really inter-- 
ested in the controversy were already before the arbitrator. This case therefore 
does not touch the point that arises in the present case. Reference was also made 
to decisions of certain High Courts in India which have expressed the view that in 
cases where some legal representatives are unwilling to join as parties or one or more 
of them are unknown, a bona fide application by those who are willing # join in 


1. A.1.R. 192g Cal 226 at p. 228. 
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Against the true representatives the plaintiff or the decree-holder must have acted 
bona fide, the decree obtained must have been free from fraud or collusion, the person 
impleaded must have been impleaded in a representative capacity and the decree 
or order must have been passed against him as a representative of the estate of the 
deceased. None of these conditions are satisfied in the present case. It is not 
even arguable that the parties and the arbitrator in ignoring the widow acted bona 
Jide, i.e., with due care and caution. Ignorance of law is no excuse. Moreover, 
ae exercise of due care and caution such ignorance could have been dispelled. 

e five sons when they appeared before the arbitrator put themselves forward 
as sole heirs and legal representatives of the deceased and did not claim to represent 
any one else but themselves. The award that was made was not given as against 
the five in a representative capacity but was given originally in favour of the five 
assole representatives of the one-third share and later on in favour of six in the 
same capacity. The principle underlying such exceptional cases has no applica- 
tion, as already pointed out, to the facts and circumstances of the present case- 


It is indeed true that it has been concurrently held that the widow had know: 
ledge of the arbitration proceedings during the lifetime of the husband as well as 
after his death, but in my opinion, this knowledge on the part of the widow does 
not advance the case of the appellant in any manner. Mere knowledge of proceed- 
ing” pending before an arbitrator is not of much assistance in the decision of 1 
rights. During the lifetime of the husband the widow had no 1 rights in the 

roperty, the subject-matter of partition, and her knowledge of pending proceedings 
not material. After the death of the husband her knowledge of the arbitration 
pro ings does not prove that she was a party to those pro ings. The husband 
died by the end of October, 1939. Within three months of his death, the sons of 
the deceased appeared before the arbitrator and represented themselves as sole 
heirs of the estate. A month later they agreed to extension of time. The widow 
must be in mourning and it is in evidence that even the sons when they a 
before the arbitrator on 1st January, 1940, had not fully recovered from the shock 
caused to them by their father’s death. Whatever knowledge therefore the lady 
had of the proceedings cannot lead to the conclusion that she had notice of the 
extension of time granted by the arbitrator, and was a party to the reference and had 
permitted her sons to represent her. She was certainly entitled to an opportunity 
to say what allotment should be made of the residential house towards her husband’s 
one-third share. She might well have a different point of view than that of her 
sons, The sons may be interested in taking allotment in consideration of its value, 
while she may be interested in an allotment which may give her a comfortable 
living. Whether she could by appearing before the arbitrator achieve something 
substantial or not is not relevant. She had a right to that opportunity and no 
decision can be made binding on her until she was given that opportunity. As 
already pointed out, she was completely out of the picture in those proceedings 
and no question arises of her leaving their conduct to hee sons. It may be that her 
poston of vantage benefits the sons but such results happen when proceedings 
ore an arbitrator are conducted irregularly and proper steps are not taken in 
time to cure irregularities. Tirtha Lal himself is to blame for this. He could 
very well have after proper inquiries askéd the arbitrator to make the widow a 


party to the proceedings by giving her notice. 


The contention of the learned counsel that as Sudhir was the karta of the 
Dayabhaga joint Hindu family of the sons of Kunja Lal he sufficiently represented 
his estate before the arbitrator cannot be very seriously considered. This case 
was neither pleaded nor put in the issues. It was not ed in either of the courts 
below. ® new case cannot be allowed to be raised for the first-time in this Court, 
particularly when the aaa is not purely one of law but is a mixed question 
of fact and law. It is plain that Sudhir never put himself forward as karta before 
the arbitrator and the award was not pronounced by treating him as such. In the 
pleadings it is clearly stated that all the five sons appeared before the arbitrator and 
represented their mother. 


Ble b 
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The further contention of the learned counsel that the widow by putting her 
thumb impression on the minutes book on 7th October, 1940, re ively ratified 
all the slog ae in the proceedings and condoned them is without force _ 
in view of the finding of fact given by the High Court that the story of the widow 
on this part of the case is correct, and that en Durga Puja was going on in the 
house she was asked by Surath to put her thumb impression on the book and she 
did so without enquiry. By putting her thumb impression on the minutes book, 
she did not in any way accept the award already announced. At best this thumb 
impression amounts to an acknowledgment of the notice of extension of time given 
by the arbitrator. But such an acknowledgment after the award had been delivered 
cannot validate that award when she was no party to the previous extensions of time. 


The last contention raised by the learned counsel that time for making the 
award could be extended ex post facto by the Court has only to be stated to be rejec- 
ted. This request was not made before the High Court. Moreover, in view of the 
slovenly manner in which the arbitration proceedings were conducted and in view 
of the lapse of so much time after award it is rather late to ask for the exercise of 
the discretionary powers of this Court. 


In deciding this case I am fully conscious of the proposition that when an 
arbitrator has acted within the terms of his submission ead tee not violated any ` 
rules of what is so often called natural justice the courts should be slow indeed to set 
aside his award. But when an arbitrator ignores the existence of an interested 

and goes to the length of awarding her share to others and then corrects 
is error and allots to her along with others a share but without notice to her, this 
conduct is not such as is in accordance with the rules of natural justice. The rule 
that in certain circumstances omission to implead some heirs may not vitiate a 
decree and it may be held binding on the whole estate while represented by some 
“of them cannot be applied on logical grounds in each case. Every proposition 
however general in form, must in law be viewed in the light of its pattern of circum- 
stances. In law, as in real life, there is always an clement of choice and in this 
case my choice is against the application of the doctrine of representation to the 
facts of this case. 


The result therefore is that the decision of the High Court is upheld, though 
on grounds different from those on which that decision was arrived at. The appeals 
accordingly fail and are dismissed with costs. 


Mi jea, F.—I agree with my Lord the Chief Justice and my learned brothe 
Mahajan, J., that these appeals should be dismissed with costs. 


Patanjali Sastri, J— The question for determination in these appeals is 
whether a partition award made at a private arbitration is liable to be set aside. 
I have come to the conclusion that it is not. 


< Kunja Lal Dey, Nanilal Dey and Tirtha Lal Dey were brothers and members 
of a family ed by the Da Piga ce of. Hindu law. Disputes having 
arisen ing the partition of the family properties, the brothers referred the 
matter to the arbitration of their “family physician and earnest well-wisher ” 
Dr. Nanilal Bhattacharjee by means of a registered Ekrarnama dated 18th August, 
1938. The said document provided, inter. alia, that the arbitrator was to effect a 
partition ‘“ in equal shares amongst us the three brothers” ofall the joint properties 
mentioned therein, with the help, if necessary, of “technical experts, t.e., any lawyer, 
engineer, overseer or draftsman” and to “ make such allotment in favour of such 
of us as you like”. None of the parties “ down to our heirs and representatives 
in succession shall be competent to raise any objection”. The partition was to be 
completed within a period of six months but “‘ if more time be necessary to complete 
the said work of partition you will be entitled to extend the time by giving to us the 
three brothers intimation or notice ”. The arbitrator was also authorised to make 
his award “by instalments and in different lots ”. é 
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The arbitrator entered upon the reference in September 1938, but as the work 
could not be completed within six months he extended the time for making his 
award on 1gth February, 1939, by six months by giving notice to all the parties, 
and again on the 14th August, 1939, he similarly Ban i the time for a further 

eriod of six months. In the meantime Kunja Lal died on 22nd October, 1939» 
eaving him surviving his widow Bhusan Moyee Dasi, the first respondent in these 
appeals, and five sons, respondents 2 to 6, as his heirs. On rst January, 1940, all 
the sons as well as the two surviving brothers of Kunja Lal appeared before the 
arbitrator and expressed their willingness to abide by the terms of the agreement 
or reference, and a memorandum to that effect was recorded by the arbitrator in his 
“ proceedings book ” and signed by the parties aforesaid. But here the arbitrator 
was running against an unsuspected which has given rise to certain difficulties 
to be-presently noticed. Under the Hindu Womén’s Right to Property Act, 1937, 
then recently passed, the widow of Kunja Lal became entitled on his death to the 
same share as a son in his properties other than agricultural lands, and she was thus 
a co-heir with her sons entitled to 1/6th of Kunja Lal’s share in the family properties. 
This statutory change in the Hindu law was overlooked by the arbitrator as well 
as by all the parties concerned although some of them were professional lawyers, 
and the arbitration was proceeded with as if the sons were, as they undoubtedly 
would be but for the statute, the only heirs and representatives of Kunja Lal to the 
exclusion of his widow until the mistake was discovered shortly before the award 
in question was made. 


As the partition could not be completed within the 15th February, 1940, the 
arbitrator again extended the time for a further period of sıx months on roth Feb- 
ruary, 1940, by giving notice to all the parties concerned (excepting Kunja Lal’s 
widow) who appeared before him on that day and signed the arbitrator’s memo- 
randum in his proceedings book. Another extension for two months was made 
on 14th August, 1940, the same procedure as on the previous occasion being - 
followed. Within the extended period, on 2nd October, 1940, the arbitrator deli- 
vered the first instalment of his award dividing the family dwelling house and the 

_ adjoining sites into three lots as delineated in a plan annexed to the award and 
providing for payment of compensation to equalise the value of the lots and for 
certain additions and alterations therein to facilitate separate enjoyment by the 
three branches of the family. The award directed that 

“the sons and widow as natural heirs of Sj. Kunja Lal deceased be the owners of lot No. 1, 


Sj. Nanilal be the owner of lot No. 2 and Sj. Tirtha Lal be the owner of lot No. g and each party 
be in enjoyment of the portions and rights allotted heretofore in his own rights.” 


The award was registered on the same day. z 


On 6th October, 1940, the arbitrator recorded in his proceedings that he deli~ 
vered the first instalment of the award on 2nd October, 1940, and extended the time 
for completing the partition of the other properties by a further period of six months, 
The memorandum was signed by all the parties except Bhusan Moyee who affixed 
her thumb impression. ore, however, any further steps could be taken in the 
matter, Bhusan Moyee repudiated the award and impugned its validity, denying 
all knowledge of the arbitration, and commenced the present proceedings on 
gth December, 1940. 

In her plaint she alleged, inter alia, that she was an illiterate and pardanashin 
lady having no knowledge or experience regarding the properties left by her hus- 
band, that-she had no knowledge ‘of the arbitration proceedi that her thumb 
impression was taken without explaining anything or giving any information to her, 
that the arbitrator acted in contravention of the terms of the agreement to refer 
in extendgng the time repeatedly and such extensions without obtaining her consent 
were unauthorised, and that the award made on and October, 1940, without making 
her “ a party to the agreement executed by her husband or to the arbitration pro- 
ceedings | after his death and “ without giving her an opportunity to express her 
views before the arbitrator ” was void and not binding on her. She also impreached 
the award as being unjust, inequitable and tainted with partiality. She impleaded 
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Nanilal and Tirtha Lal as defendants 1 and 2, her five sons as defendants 3 to 7 and 
the arbitrator as defendant 8 pro forma, and prayed for a declaration that the award 
of 2nd October, 1940, was void, inoperative and not binding on her and, in the 
alternative, for setting aside that aw o 4 


The suit was contested by Tirtha Lal, the appellant in these appeals, who 
traversed the allegations in the plaint and averred that Bhusan Moyee had full 
knowledge of the arbitration proceedings and had every opportunity of expressing 
her views through her sons who fully represented her in the proceedings and that she `. 
accepted and ratified the award which was valid and binding on all the parties 
concerned. On substantially the same averments he applied on roth February, 
1941, in the same Court under the Indian Arbitration Act and paragraph 20 of the 
Second Schedule to the Civil Procedure Code, 1908, for filing the award in Court 

“and pronouncing judgment according to it. c application was registered as a 
suit and all the parties in the earlier suit except the arbitrator were made i 
to this suit which was contested by Bhusan Moyee (defendant No. 9) on the same 
lines as in her plaint in the earlier suit. Her sons as defendants 2 to 6 filed a separate 
written statement in which, while fully supporting her, they attacked the award 
on certain additional grounds of corruption and misconduct on the part of the 
arbitrator. As the matters in controversy were substantially the same, the two 
suits were tried together by the Subordinate Judge, Second Court, Hooghly. 


The learned Judge found, inter alia, that the arbitrator was not guilty of any 
misconduct or jality, that the extensions of time for making the award were 
authorised by the terms of the agreement to refer and were made in accordance 
therewith, and that the award was not unfair or inequitable On the question of 
want of notice to Bhusan Moyee, the learned Judge had no hesitation, in all the 
circumstances of the case, in rejecting her story that she was kept quite in the dark 
till 7th October, 1940, when her thumb impression was taken and found that she 
was, asa matter of fact, aware of the arbitration proceedings throughout. As no 
division of Kunja Lal’s share among his heirs was contemplated and as Bhusan 
Moyee was an illiterate pardanashin woman living amicably with her sons who 
had no adverse interest, the learned Judge held that her interest was jaan een | 
and adequately represented by her sons and she was not in any way prejudiced. 
Accordingly, he upheld the award and pronounced judgment according to it, 
dismissing Bhusan Moyee’s suit with costs. 


From that decision appeals were preferred ‘to.the High Court by Bhusan Moyee 
and her sons directed against the decree of dismissal and the order filing the award. 
The appeals were heard by Mitter and Akram, JJ., and disposed of by a common 
judgment. The learned Judges state that only grounds were urged before 
them in support of the appeal, namely, (1) that the submission ceased to be operative 
on Kunja Lal’s death, eee the extensions of time for giving the award were not 
valid extensions and so the award given out of time was void, and (3) that there 
was misconduct on the part of the arbitrator. They overruled the first and third 
grounds. On the second, they held that 


“as the extensions of the period of arbitration made by the arbitrator on the roth February, 
1940 and the 14th August, 1040, Werenot strictty in terms of the submission there was no valid exten- 
sion of time and, therefore, the award which was published by arbitrator on and October, 1940» 
must be taken to bean award made beyond time. It was ynota goodaward. On 
ground we allow the appeal and set aside the award of 2nd October, 1940.” 


The reason for holding that the two extensions of time referred to were not 
atrictly in terms of the submission was thus explained : 


. 
“The object (of the provision relating to extension of time) is plain ; that before extending the 
od of arbitration the arbitrator was required to have the view point of the parties ty the submission 
ore he could extend the period of arbitration. That is the interpretation we give to this clause.” 


As'the arbitrator did not, before extending the time, give intimation to the 
parties that he proposed to do so, he was held to have acted in contravention of. 


~ 
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the terms in the clause of the Ekrarnama, The learned Judges also pointed out 
that no intimation regarding: the extension of,time having been given to Bhusan 
Me before 6th October, 1940, the award could not bind her. It may be observed 
at this point that want of notice to Bhusan Moyee was brought in only in connection 
with the second ground , namely, that there was no valid enlargement of the 

iod of arbitration and therefore the award was void as made out of ime. The 
fading of the Subordinate Judge that it was not necessary to make Bhusan ore a 
a party to the arbitration proceeding and that her sons-sufficiently represented er 
interest in Kunja Lal’s estate in the circumstances of the case was not questioned 
before the learned Judges. In the result, they allowed the appeals and set aside 
the award. From that decision Tirtha Lal has brought these two consolidated 
appeals. 


"IMr. Sarat Chandra Bose on behalf of the ap t contended that the inter- - 


pretation placed by the learned Judges of the High Court on the clause authorising 
extension of time was incorrect and unsound and their decision was, in consequence, 
unsustainable. It appears clearly from the terms of that clause that the arbitrator 
had power to extend the time for making the award and that no consent of the 
parties was required for the purpose. Such extension was to be made “by giving 

~ to us the three brothers intimation and notice”. That was precisely the manner 
in which the arbitrator extended the time whenever he found it necessary to do so ° 
for he said “I hereby give you all the parties notice for extension of time, etc.”’. 
What the object of the parties was in providing for notice to themselves in the 
matter of enlarging time for making the a can be a matter of speculation. 
But, surely, the arbitrator cannot be held to have acted in contravention of the terms 
of the submission when he literally followed the direction given therein. I am 
clearly of opinion that the extensions of time were validly made, and that the award, 
having been given within the enlarged period, cannot be considered ,to have 
been made out of time. 


Mr. Chandra Sekhar Sen for the respondents, however, sought to support the 
decree of the High Court by contending that the arbitrator’s failure to make Bhusan 
Moyee a party to the pro ing as one of the heirs of Kunja Lal deceased was 
fatal to the validity of the a . As has been stated, the Subordinate. Judge 
overruled this point on the ground that Kunja Lal’s share in the family properties 
including the interest of Bhusan- Moyee was sufficiently and substantially 

ted by his sons, and that finding was not chall ‘before the High Court. 

. Bose, therefore, objected that the respondent should not be allowed to raise the 

question in this Court. As Mr. Sen, however, proposed to argue the question as 

n of pure law on the findings of fact made by the courts below, he was allowed 
to do so. 4 


While it is no doubt desirable that the enquiry in a private arbitration should 
conform generally to proceedings in a Court of law, the arbitrator is not bound 
to observe the strict rules of procedure laid down in the Code of Civil Procedure. 
He is not bound to make and retain notice of the proceedings, before him—(see 
Amir Begam v. Badr-ud-Din Husain). Nor is he bound to effect a formal substitution 
of parties in case of death or devolution of interest pending the enquiry. Subject 
of course to any instructions contained in the agreement to refer which he must 
strictly follow and to any statutory directions which he must observe, he has greater 
freedom of action in conducti i ings, and any mere irregularity in pro- 
cedure not amounting to a denial of a proper hearing or a deviation from the prin- 
ciples of natural justice cannot vitiate his award. Such principles undoubtedly 
require tĦat he should give notice of his proceedings, where a party to the submission 
dies, to all such representatives of the deceased as may be brought to his notice, 
but whether his failure to notify_any of them vitiates the a would depend 
on the circumstances of the particular case. 


1. (1914) 27 M.L.J. 181 : LL.R. 36 AIL 336 (P.C.). 
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In the present case, it is established that Bhusan Moyee was living jointly and 
amicably with her sons and that she kñew all about the arbitration 
The High Court agreed with the learned Subordinate Judge in coming to 


conclusion that . 
“the lady must have known that the arbitrator was proceeding with the work of partition 
„before the death of her husband and also after his death” 


g -and went on to observe : ý 
Er “when the arbitrator himself and the Sue E EE two of whom are advocates of 
4 this Court, did not know that the widow of a Lal had become an heir by reason of the provisions 
“of the Hindu Women’s ts to Pr ‘Ach we may take Ít thar the lad also had the impression 
that she was not the heir of Kunja Lal as under the Dayabhaga School oe Hida law, law, by- which tho 
partics arc governed, a widow is not the heir of her husband’ s estate in the et his -sons 
grandsons and great-grandsons ”, 
„It is important to remember in this connection what the Subordinate Judge ‘Tightly 
stressed, namely, that the arbitrator was not called upon and did not purport to 
“effect a partition between the heirs of Kunja Lal inter se. All that he did and required 
to do was to divide the properties into three shares and allot one share to each of 
three branches of the family including Kunja Lal’s heirs who were thus to get one 
share collectively. The position, therefore, was that the sons, who considered 
lapis erroncously to have inherited Kunja Lal’s share in its entirety and who 
langan n ia thie proceedings before the arbitrator throughout, collectively 
represen the da of Kunja Lal including the interest of their mother 
in that estate. It is difficult to imagine what additional representations could 
Have been made or steps taken in the matter of the arbitration by the 
„woman even if she had been notified of those proceedings as a co-heir with her sons. 
A perusal of her evidence shows that she took little interest in the affairs of her 
family or of her husband’s estate, and there was no suggestion in the course of her 
lengthy examination that she had any particular representation to make apart from 
her sons or any view point of her own to present to the arbitrator or any interest 
in conflict with their in the matter of dividing the dwelling house into three shares 
and allotting one of them to her branch. In such circumstances, I am convinced 
that the learned Subordinate Judge is right in holding that Kunja Lal’s estate in- 
cluding the interest of Bhusan Moyee as one of his heirs was substantially repre- 
sented by his sons and that she was not in any way prejudiced by the arbitrator’s 
failure to give her formal notice of his proceeding of which she was aware all alo 
: Ta or to record her willingness to abide by the agreement to refer which was 
` binding on her, as he did in the case of her sons and doubtless would have ‘lone 
in her case too, had he known that she was a co-heir with them in her hushand’s 
estate. It was said that the sons could not have represented their mother as the 
latter’s interest in her husband’s estate was unknown to them. This is a misconcep- 
tion. The relevant representation was of deceased Kunja Lal’s estate by his sons 
‘as against the claims of her surviving brothers in regard to the partition of the family 
dwelling house into three shares, and such re tation did not depend 
for its efficacy on a know of the widow’s pet ai 
The principle that, generally, where a party dies pendsnte lite his estate is suffi- ` 
ciently represented by one or more of his representatives substituted in his place, 
_ 80 as to make the entire estate, including the interests of others not made parties, 
bound by the outcome of that lis, provided the substitution was effected bona fide 
-and the proceeding was continued without fraud or collusion, has often been acted 
“upon by the courts in this country and has received the sanction of the highest autho- 
rity. In Xhatrattmal v. Dain! one Nabibaksh who had mortgaged his share in a 
certain property was sued on the mortgage and the suit was referred to an arbitrator 
for final disposal. Shortly afterwards Nabibaksh died leaving two Ne ani an 
infant son and a daughter. The widows and the-son alone were brought on the 
record. The arbitrator made his award that the plaintiff should recover a certain 
sum from the share of Nabibaksh and the Court passed a decree to that effect. In 
~ execution of the decree the property was sold. In a subsequent suit for refiemption 
ee re ee 


1. (1904) L.R. 32 I.A. ag : I.L.R. g2 Gal a96 (P.C). c 
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brought by the heirs of Nabibaksh impugning the validity of the decree and the sale 
in the earlier proceedings, their Lordahips of the Judicial Committee held that :— 
u Nabibakah’s estate was sufficiently represented for the purpose of the suit although the name 
of his infant daughter was omitted and that his share of the uity of redemption in the property sold 
in execution of the decree in No. 372 of 1879 is therefore boani by the sale and irredeemable *:. 
The position would be different if there was no representation at all as was naid 
to be the case with reference to the share of Nawrez whose minor son though”. 
impleaded was not represented by a proper guardian. 


The principle must, I think, apply a fortiori here, and for two reasons : Suppose 
Tirtha Lal had sued for ition and the matter had been referred to arbitration 
through Court. If, on Kunjalal’s death pending such reference, his sons alone 
were brought on the record as his legal representatives, it would clearly not be 
open to the widow, in view of the decision referred to above, to say that the award 
was not binding on her. Is a stricter and more rigorous rule to be enforced 
regarding representation of a deceased party to a private arbitration? Further- 
more, Kunjalal’s sons along with their mother formed a Hindu joint family of 
which Sudir Kumar, the second respondent, is admittedly the Karta competent, 
under the Hindu law, to represent all the members of the family in a transaction 
concerning the family estate such as the arbitration in question undoubtedly was. 
He had an existing interest, the same as the others, to defend the estate, and there 
was no fraud or collusion in the proceedings. He must therefore be taken to have 
fully represented the family including his mother Bhusan Moyee, none the less so 
because his brother also appeared before the arbitrator and took part in the pro- 

_ceedings. The principle was rightly applied by the Calcutta High Court in Bi 
vakdas Acharya Chowdhry v. Sasi Bhusan Chowdhry) in upholding an award on facts 
more or less similar in essential particulars to those of the present case. 


It was next argued that the award could not stand as the arbitrator decided 
to give to the sons the entire share of Kunjalal in the property to the exclusion of 
his widow and the latter’s name was only included in the award at the last moment 
at the instance of an advocate Mr. Kishorilal Ghosal. There is no force in this 
argument. The arbitrator was not deciding who was entitled to Kunjalal’s share 

- ag between his sons and his widow. As has been stated, he was concerned only. 
with dividing the family properties into three shares and allotting one to each branch. 
He assumed erroneously in common with all the parties concerned that the widow 
was not an heir of Kunjalal.and accordingly proposed to allot his share to his 

sons in the draft award which he had prepared. Before, however, finally delivering 
his award he consulted a lawyer, as he was expressly authorised to do under the 
terms of the agreement to refer, and, finding out the mistake, he included the widow 
also among those who were to take lot No. 1 allotted to Kunjalal’s share. I fail to 
see how a bona fide misconception as to the heirship of the widow which could not 
have possibly affected her interest and which too was discovered and rectified 
before the award was finally pronounced, can be a ground for setting aside the award. 


I am convinced that Bhusan Moyee’s suit is but an attempt by her sons, who 
are dissatisfied with the portion of the dwelling house allotted to them, to get rid 
of the award, and their mother is only a tool in their hands. There are no merits 
in their claim nor any substance in the complaint against the arbitrator who obviously 
could not satisfy all the parties, howsoever he might divide that house. 


I would allow the appeal, set aside the judgment of the High Court and restore 
the decree and order of the Subordinate Judge. 


By the Court—In accordance with the opinion of the majority, the appeals 
fail and are dismissed with costs. 


G.RJVS. = Appeals dismissed. 
1. (1904) LR. ga I.A. ag: LLR. ga Cal. 2. (1922) 26 QW.N. 804. 
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[THE FEDERAL COURT OF INDIA.]} 
[Appeal under the Federal Court erent of Jurisdiction) Act, 1947, 
from the High Court of Judicature at Fort William in Bengal.) i 


Present :—H. J. Kanta, Chief Justice, S. FAZL ALL, M. PATANJALI SASTRI, 
MEHROHAND MAHAJAN AND B. K. Moxaegjea, JJ. 


“The India Paper Pulp Co., Ltd. -. Appellani* 
v. 
The India Paper Pulp Workers’ Union and another .. Respondents. 
i Industrial Disputes Act (XIV nessa pak i D Cerai a Tiar 
Mention of the particular scessify—Reference of dispute— should be eat ae 
reed as a wohele— Industrial Act, section o (k)—Claim for compensation or wrongful dismissal—f 
an industrial disputs. 


` Section ro (1) of the Industrial tes Act does not require that the particular ispute should 
be mentioned in the reference the t tothe Tribunal. It is sufficient if existence 
of the dispute and the fact that dispute is referred to the Tribunal are clear from the order. Bec- 
tion 19 the Act, however, requires a reference of the dispute to the Tribunal. When a referenco 
is attacked on tho ground that it is not a reference according to law, the Court has to read the orde 
as 2 whole and determino whether in effect the order makes such a reference, 


Where in an order of reference there is a reference not only to section 7 but also to section 10 
of the Act and the order further gocs on to say that the appointment is for adjudication of the sald 
dispute, the express reference to section 10 could be reasonably construed to constitute a reference 
to the Industrial Tribunal of the dispute generally referred to in the firat part of the orden, 

As the question of non-employment is an industrial dispute, the claim for compensation for 
wrongful ee i-s., non-employment is clearly a dispute in connection with non-employment 
and as such, an i ustrial dispute which can be referred to a Tribunal and decided by it. ' 


Western India Axtomobile Association v. Tha Industrial Tribunal, Bombay, (1949) F.LJ. 154 


Sachin Choudhury, Senior Advocate, Federal Court (Samarendra Nath Mukheryes, 
Advocate, Federal Court and Peston Padamji Ginwalla, Advocate, Calcutta High 
Court, with him), instructéd by P. K. Chatterjee, Agent, for Appellant. ` ; 

P. K. Sanyal, Advocate, Federal Court (P. Burman, Advocate, Calcutta High 
Court, with him), instructed by P. AT Bose, t, for Respondent No. 1. 


Sir Sudhansu Mohan Base, Advocate-General of West Bengal (H. K. Bose, Advocate, 
Federal Court, with him), instructed by P. K. Bose, Agent, for Respondent No. 2. 


The Judgment of the Court was delivered by 


The Chisf Fustice—This is an appeal from a judgment of High Court of Judi- 
cature at Fort William in Bengal and involves principally the question of the 
` „ re-instatement of 109 employees of the appellant Company, who were discharged 
after notice was given to them on the 4th December, 1947. Their service was 
terminated as at A end oA guar and their full pay for the months of December, 
1947 and January, 1948 was paid to them. 4 
The relevant facts are these. On the roth September, 1946, the employees 
of the appellant Company formed into an union, which was registered on the 
sn, 1946. It was that almost all the employees of the Company 
members of the Union. the 24th December, 1946, the Union submitted 
to the Company a memorandum of the demands of the employees, for the amelio- 
ration of their condition. The Company declared a lock-out on the 2grd February, 
1947, and negotiations through the Labour Commissioner for re-opening the 
factory having failed, the Government of West Bengal on the 6th May, 1947, referred 
the dispute to Mr. Simpson and subsequently to Dr. Waight for adjudication. 
The lock-out was withdrawn. The proceedings before Dr. Waight ended with 
his award on the 22nd August, 1947. The workmen and the Union that 
the Company failed and neglected to implement the terms of the award an started 
transferring workmen from department to department to victimize those who had 
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actively pressed their demands for acceptance. On the 28th November, 1947, 
the Company asked the President of the Union to come and discuss on the 4th 


the Union could not attend the Inecting and the Company gave notice of termination 
of employment to 109 workmen. The Union and workmen contended that the 
allegation of excess labour was mala fide and it was a case of victimization and”. 
adoption of unfair labour Practice. They claimed that the discharged workmen 
be re-instated without break of service and for compensation. Dispute havi 
thus arisen between the Company and Union and workmen, the Government ọ 
West Bengal issued the following order on the grd January, 1948 :— 


names are mentioned in list India Paper 
Workers’ Union, and it is t that the said dispute referred to the Tribunal consti- 
tuted under the Industrial utes Act, 1947, the is pleased under sections 7 and 10 of : 
the said Act to appoint Mr. A. T. Das Gupta, Additional District Judge, to be the Tribunal for 
adjudication of the sald dispute. 
The said Tribunal shall meet at Writers Buildings on such dates as the said Mr. Das Gupta 
Additional District Judge, shall direct.” - 

Mr. Das Gupta proceeded to hold his sittings within the limits of the ordinary 
ka ada eee of the High Court at Calcutta when the di former 
wor, of Company claimed re-instatement and compensation. Com 
pany contended that Mr. Das Gupta had no jurisdiction to adjudicate on the 
‘claim for re-instatement and/or compensation. Mr. Das Gupta in spite of that 
notice of the Company’s contention notified his intention to hold a sitting of the 
Tribunal and on the 11th March, 1948, the appellant filed a petition in the High 
Court for the issue of a writ of prohibition and a writ of certiorari prohibiting 
Mr. Das Gupta from exercising jurisdiction in respect of the claims of the wu. kmen 
for re-instatement of, and pa t of compensation to, the Company’s said dis- 
charged former workmen. There wore also prayers for orders under section 4 
of the Specific Relief Act asking Mr. Das Gupta to forbear from awarding auch 
re-instatement and/or compensation. When the petition came before Mr. Justice  ™ 
Majumdar, realising the importance of the matter, he directed the parties to request- 
the Chief Justice to form a to hear the petition. Sir Arthur Trevor Harries, . ` 
CJ., and Mr. Justice Chakarvarty thereafter heard the petition~and dismissed 
the same. On the 14th November, 1948, the Company asked for leave to appeal - < 
to this Court and the same having been granted this appeal is filed here. . 


In the High Ccurt the learned Ju considered that the High Court had 
no fore etan to issue the writ of prohibition and certiorari because the factory 
of the Company in which re-instatement was claimed was outside its Orig: 1 Civil 

urisdiction, and the workmen also lived outside its jurisdiction. e Court, 

owever, held that the clear words of section 45 of the Specific Relief Act imparted 
Jurisdiction to the Court to issue an order against Mr. A. T. Das G who was 

olding his sittings within the Original Jurisdiction of the Court an who, if he 
R with reference, would consider and decide the question within the 
jurisdiction of the Court. Having regard to our decision on the question of the 
Jurisdiction of the Tribunal it is not necessary to decide the question of jurisdiction 
of the Court to issue the writ of prohibition and certiorari. < 

On hehalf of the appellant it was contended that there was no suri iction 
in the Industrial Tribunal to decide anything because, firstly, no te was 
referred to the Tribunal. This is admittedly,a technical defence and is based on 
the wording of the order of the Government of West Bengal dated the grd anuary, 
1948. In this connection it was pointed out that the’ order of the grd January, 
1948, of the Government of West Bengal did not mention any Industrial dispute. 


eo 


it 
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_» Secondly, the order, as worded, was only an order of appointment and there were 
no words of reference to the Tribunal. It was argued that the words “and it is 


expedient that the said dispute should be referred to a Tribunal ” did not constitute 
a reference ; they were in the preamble and did not form an opsrative part of the 
order. The order is far from satisfactory and is not carefully drafted. Section - 
10 (1) of Act XIV of 1947 provides as follows : 

“Tf any industrial dispute exists or is apprehended, the appropriate Government may by an order 
jn writing ........ (c) refer the dispute to a tribunal for ication,” 


The section does not require that the particular dispute should be mentioned in 


“the order. It is sufficient if the existence of a dispute and the fact that the dispute 


is referred to the tribunal are clear from the order. To that extent the order does 


- not appear to be defective. Section = of the Act however requires a reference 
ıı of the dispute to the Tribunal. The 


urt has to read the order as a whole and 
determine whether in effect the order makes such a reference. It is material in 
this connection to notice that in the order there is a reference not only to section 7 
but als6 to section 10 of the Act and the order further goes on to say that the 


` appointment is for adjudication of the said dispute. Section 7 empowers the appro- 


=". priate Government to constitute one or more tribunals for the adjudication of 


industrial disputes in accordance with the provisions of the Act. If the order was 
only intended to establish a tribunal, the reference to section 10 of the Act would 
be out of place. The express reference to that section in our opinion could be 
reasonably construed to constitute a reference to the Industrial Tribunal of the 


dispute, generally referred to in the first part of the order. In our opinion therefore 
this contention has no substance. . 


The question of jurisdiction of the Tribunal to order re-instatement is fully 


‘discussed in the judgment of the Court delivered to-day in the Western India Auto- 


mobile Association caset. As the question of non-employment is an industrial dis- 
pute, the claim for compensation for wrongful dismissal, i.e., non-employment 
is, in our opinion, clearly a dispute in connection with non-employment. No 
other contentions were urged before us in the appeal. i 

The appellant’s contentions being thus rejected, the appeal fails and is dis- 
missed. The appellants to pay the costs of the first respondent. 


G.R./VS. ° —— Appeal dismissed. 
Ge hs [THE FEDERAL COURT OF INDIA.] 
Appeal under the Federal Court (Enlargement of Jurisdiction) Act, . 
l from the High Court of Judicature at Fort William in Bee ae 
Present :—H. J. KANA, Chigf Justice, S. Faz Aut, M. PATANJALI SASTRI, 
MsuroHanp MAHAJAN AND B. K. MUKHERJEA, JJ. ` : 
The Shamnugger Jute Factory Co., Ltd. (North) .. Appellants* : 
v 


S. M. Modak and others .. Respondents, 
Industrial Disputes Act (XIV of 1947), sections 2 (k) and 10 and Payment of Wages Act (IV 
sections 15 and 22 (d)—Propristy piper yf waga dng parod of OF 1930); 
to such payment—TFurisdiction of Industrial Tribunal to If affected by section 22 (d) 
of the Payment of Wages Act. 
The question whether the employers were justified in locking out their workmen 
a, cee er ah by Pae oras “ heel ea yén is connected with the pa s aa 
empioymen Wi terms employmen of su workmen ” in secti A 
Disputes Act. PIRA on 2 (k) of the Industrial 
It cannot be said that with reference to a claim to such ent the jurisdiction of 
ga a ees ee Bae ee esi of aa 
Section 2a (d) of that Act only prevents a suit for wages. It does not exclude any other proceeding ~ 





1. (1949) F.L]. 154. 
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permitted by law to enforce payment. The tribunal contemplated by section 15 of that Act is not 
one which could affect the jurisdiction of the Tribunal set up under section 7 of the Industrial 
Disputes Act to which a reference could be made under section 10 of that Act. The Tribunal set 
up under the Industrial Disputes Acc has a much wider jurisdiction. 


Sachin Choudhury, Senior Advocate, Federal Court (Samarendra Nath Mukherjee, 
Advocate, Federal Court and P. P. Ginwalla, Advocate, Calcutta High Court, 
with him), instructed by P. K. Chattsrjes, Agent, for Appellants. 


S. M. Boss, Advocate-General of West Bengal (H. K. Bose, Advocate, Federal 
Court, with him), instructed by P. K. Boss, Agent, for Respondent No. 1. 


P. K. Sanyal and P. Burman, Advocates, Federal Court, instructed by P. K. 
Bose, Agent, for Respondent No. 2. 


The Judgment of the Court was delivered by 


The Chisf Justice. —This is an appeal from a judgment of the High Court of 
Judicature at Fort William in Bengal. The appellant (petitioner) is a limited ` 
company incorporated under the Scottish Companies Act and having its register- ` 
ed office in Dundee, Scotland, and carrying on business, inter alia, in Calcutta 
‘ within the Ordinary Civil Jurisdiction of the Calcutta High Court. The appellant 
employed at its mill about 4,844 workmen. On the gth February, 1948, the peti- 
tioner employed one Kishan Deo, but his services were terminated on the agrd 
of March, 1948. There appeared to have been trouble in respect of the disconti- 
nuance in service of this employee and apprehending a breach of the peace, the 
petitioners put up a notice closing the mill. The mill was re-opened after a few 
days, but the workmen did not return to work because Kishan Deo and two other 
workmen were not offered re-employment. The Government of West 
acting under the Industrial Disputes Act, 1947, referred for adjudication by 
the Industrial Tribunal the dispute which had arisen between the management 
of the petitioner Gompany and their workmen. The Tribunal consisted of three 
members who are grouped as first respondents to this appeal. The Tribunal, 
_ in spite of the protest of the appellant, having intimated that they will proceed 
with the adjudication, the petitioners filed a petition in the High Court asking 
for writs of certiorari and prohibition and an order, in effect, under section 45 
of the Specific Relief Act, claiming that the Tribunal had no jurisdiction to deter- 
mine the question of payment of wages during the lock-out period as an industrial 
dispute. i . 

Qn the question of jurisdiction of the Court-to issue the writs of certiorari 
and prohibition, the position is the same as in the appeal of the Indian Paper Pulp 
Company, Lid.+ 

The main dispute related to the lock-out and the claim of the workmen to 
payment of wages during the period of the alleged lock-out. It seems to us clear 
that the question whether the employers were justified in locking out their workmen 
would be an industrial dispute covered by the words 

“dispute which is connected with the employment or non-employment and with the terms of 
employment of such workmen.” 


The payment of wages during the period of such lock-out would also be clearly 
an industrial dispute. 


The only additional argument urged before us was that the claim to such 
payment should be determined under the Payment of Wages Act, because section 
15 of that Act creates the Tribunal and under section 22 (d) of that Act the juris- 
diction of givil courts to hear a suit for wages is excluded. In our opinion this 
argument 1s unsound. Section 22 (d) only prevents a suit for wages. It does not 
exclude any other proceeding permitted by law to enforce payment. The Tribunal 
contemplated by section 15 of the Payment of Wages Act is not, in our opinion, 
one which "could affect the jurisdiction of the Tribunal set up under section 7 of 
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the Industrial Disputes Act and to which a reference could be made under section 
10 of that Act. e Tribunal set up under the Industrial Disputes Act has a 
much wider jurisdiction. In our opinion the two acts are not in pari materia and 
the contention that the jurisdiction of the Tribunal set up under the Industrial 
Disputes Act is excluded by the provisions of the Payment of Wages Act is un- 
warranted. The other questions raised in the appeal are covered by the judgment 
of the Court in the Western India Automobile Association’ case, delivered to-day. The 
appi therefore fails and is dismissed. The appellants to pay the costs to res- 
pondent 2. š 


G.R./V.S. f — Appeal dismissed. 
[THE FEDERAL OOURT OF INDIA.) 
(On appeal from the High Court of Judicature at Fort William in Bengal.) 


Present :—H. J. Kania, Chisf Justice, S. FAZzL ALI, M. PATANJALI SASTRI, 
MBHRCHAND MAHAJAN AND B. K. MuxrmeRjea, JJ. 


Roberts McLean & Co., Ltd. .. Appellant* 
D. 
A. T; Das Gupta and others .. Respondents. 
Industrial Di. Act (XIV of 1947), sections 2 (k), 1 and 19—Qwestion of re-tastatement of workmen 
—Furisdiction of Tribunal to go txto—Pariod in which can be in operation. 


The Tribunal under the Industrial Disputes Act has jurisdiction to go into the question of the 
re-instatement of dismissed workmen. 4 A 
Wastern India Automobils Association v. The Industrial Tribunal, Bombay, (1949) F.LJ. 154, followed. 
` According to the scheme of the Act the Tribunal has jurisdiction to determine and make the 
award to the date it passes its order. The award so made will acquire a binding effect on the 
order ofthe Government made under section 15 of the Act. The power to the award 
operative for 2 period not exceeding one year gan si which is to Government under 
section 19 (3) of e Act, is an ind ent and such extension does not, in any way, affect 
the isdi or powers of the Tribun There is no justification for reading the provisions 
found in sections 10, 15 and 1g of the Act as providing one maximum period of twelve months. ° 
The maximum period of one year mentioned in section 19 (3) starts from the date of the award 
and does not cover the period antecedent to the award. 


- A. N. Roy, Advocate, Federal Court, instructed by A. N. Miter, Agent, for 
Appellant. - 

Sir S. M. Bose, Advocate-General of West Bengal (H. K. Boss, Advocate, Federal 
Court, with him), instructed by P. K. Boss, Agent, for Respondent No. 1. 


P. K. Sanyal and P. Burman, Advocates, Federal Court, instructed by P. K. 
Boss, Agent, for Respondent No. 2. f 


The Judgment of the Court was delivered by 


The Chief Justice —This is an appeal from a judgment of the High Court 
of Judicature at Fort William in Bengal. The material facts are these. 


The appellant (petitioner) is a company incorporated under the Indian Com- 

ies Act and carries on busines, amo other places, at No. 101, Netaji Subhas 

d, Calcutta, within the Original Civil Jurisdiction of the High Court at Calcutta. 
By an order of the Government of West Bengal, dated the 15th May, 1947, 
Mr. Waight was appointed under the Industrial Disputes Act, 1947, the Tribunal 
for adjudication of a dispute between the petitioner and the Roberts McLean 
Employees Union, having its office in Calcutta. Notices of oceeding with the 
adjudication were issued in due course. By an order of the Government of West 
Bengal, dated the 1st September, 1947; the order of 15th May, 1947, amended 
so asto make the reference to Mr. A. T. Das Gupta. e said Tribunal proceeded 
with the matter and Mr. A. T. Das Gupta made his award on the roth January, 
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1948. On or about the 22nd qa , 1948, Mr. S. K. Chatterjee respondent 
0. 2 to the petition, by an order ade in the name of the Government of West 
Bengal, ordered that the said award shall bind the petitioner and the Union and 
shall remain in force for a period of one with effect from the said date. 
According to the direction of the said Mr. Chae copy of the said order was 
published in the Calcutta Government Gazette. The said award, inter alia, directed 
the appellant to re-instate their discharged employees with effect from the 17th 
February, 1947, on which date the petitioner kad discharged them after giving 
them one month’s pay in lieu of notice. The award further direc that 
two persons named therein be paid, as compensation, their basic salary and 
dearness allowance from date of their discharge to the end of September, 1947. 
There were other directions about re-instatement of certain persons and payment 
to others. The petitioner contended that the award was made without jurisdic- 
tion and filed a petition in the High Court at Calcutta praying that Mr. tterjeo 
be directed to forbear from giving effect to the award and for a writ of probibition 
against Mr. Chatterjee from acting under the said award and a writ of certiorari 
for bringing up the records and proceedings before Mr. Das Gupta for q i 
the same. There were prayers for an injunction against Mr. Chatterjee pro - 
ing with the same swank The matter came for hearing before Sir Trevor Harries, 
C. J., and Mr. Justice Chatterjee, who, after dealing with the points urged before 
them, dismissed the same. From that judgment an appeal ae been Poe 
and heard by this Court. Before us only two questions were urged. e was 
in n of the jurisdiction of the Tribunal to order re-instatement. The other 
was t the award could not be given a retrospective effect so as to be in opera- 
tion for a period of more than one year. 


Our judgment delivered to-day in the matter of the Western India Automobils 
Association case\, covers the first question about re-instatement. For the reasons 
mentioned in that judgment the appellant’s contentions on this point fail. The 
contention on the kan Gone is based on a misreading of sections 15 and 19 of 
the Industrial Disputes Act. It confuses the question of the jurisdiction of the 
Tribunal with the power of the Government to make the award operative 
for a period of ane year. The scheme of the Act clearly is that the Tribunal has 
to determine the dispute referred to it and therefore has jurisdiction to determine 
and make the award up to the date it passes its order. The®Rward so made 
will acquire a binding effect on the order of the Government made under 
section 15. The power to make the award operative for a period not exceeding 
one year thereaffer which is given to the Government under section 19 (3) of the 
Industrial Disputes Act, is an independent power and such extension toss not, 
in any way, affect the jurisdiction or rs of the Tribunal. There is no 
justification for reading the provisions found in sections 10, 15 and 19 of the Indus- 
trial Disputes Act as providing one maximum period of twelve months. The 
maximum period of one year mentioned in section 19 (3) starts from the date of 
the award and does not cover the period antecedent to the award. The result 
is that the two contentions urged in this appeal fail and the appeal is dismissed. 
The appellants to pay the costs of respondent No. 2. 


G.R/V.S. Appeal dismissed. 


- 


1. (1949) F.L.J. 154. 
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_IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| PRESENT :—Mr. Justice CHANDRA REDDI. 
Subba Naidu and another .. Appellanis* 
2. í . 
Kanniah Naidu .. Respondent. 
Civil Procedure Code (V of 1908), section 2 (11)—‘‘Lagal representative’ —If includes a universal legates 
of a deceased party. ee 
The definition of “ legal representative ” includes a universal legatee to whom the whole assets 
of the deceased party- have been bequeathed. It cannot be said that he docs not represent the 
estate of that deceased person. 
. Appeal against the order of the District Court, Chingleput, dated 27th 
September; 1948, in'A. S. No. 97 of 1948 (I.A. No. 6760 of 1947 in O.S. 
No. 226 of 1946, District Munsif Court, Trivellore),: etc. 


S. Krishnamachariar for A. Ramakrishna Aiyar for Appellant. 


R. Rajagopala Aiyangar for Respondent. 
The Court delivered the following 


Jubowunr.—C.M.P. No. 1065 is a petition for converting C.R.P. No. 1794 
intd a C.M.A. for reasons stated in the affidavit in support of the petition. 
The civil revision petition was filed in time and the requisite court-fee has 
been already paid. I therefore see no reason why this prayer for converting 
the C.R.P. into a C.M.A. should not be granted. I accordingly direct that 
the C.R.P. be converted into a C.M.A. 


This civil miscellaneous appeal is brought from the decree and the judg- 
ment of the District Judge, Chingleput, in A. S. No. 97 of 1948 by defendants 
1 and 2 in O.S. No. 226 of 1946. This litigation relates to a claim based on 
a promissory note executed by the third defendant in favour of the first defen- 
dant who assigned it to the second defendant. The third defendant executed 
“a promissory note for a sum of Rs. 400 in favour of the first defendant who 
assigned it to the second defendant. On the foot of this promissory note a suit 
was instituted by the second defendant in the Court of Small Causes at Madras 
and a decree ined. When the second defendant sought to execute his 
decree one Adi sister of the first defendant instituted O.S. No. 226 of 
1946 for a declaration that she was entitled to the sum due under the promis- 
sory note executed by the third defendant in favour of the first défendant as 
the amount was advanced by the first defendant out of the funds belonging 
to her. 

Pending this suit this Adi Ammal died and the respondent herein filed an 
application for being eae as the legal representative of the deceased plainitff 

eging that under a will executed by his grandmother all the properties belonging 
to her, including the suit claim, were bequeathed to him and therefore he was 
entitled to represent the estate of the deceased plaintiff. 


This application was opposed by the defendants 1 and 2 on the ground that 
a legatee under a will cannot be impleaded as a | representative since it is 
_ only a heir-at-law that could represent the estate of the deceased plaintiff and 
not a legatee. The trial Court accepted the contention raised on behalf of the 
defendants and dismissed the suit relying on the decision in Kolaremathu Amma 
v. Madhavit. On appeal by the aggri arty the District Judge of Chingleput 
set aside the order ee that the definition of “ legal representative’ in 
section 2 (11), Civil ure Code, is comprehensive enough to jnclude a 
person “to whom the status of representative is fastened by reason of the 
death of a person whose estate they are entitled to represent ” and directed the 
trial Court to enquire into the truth and genuineness of the will pefore the 
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present respondent could come on record as the legal .representative of the 
deceased plaintiff. Defendants 1 and 2 have preferred this appeal. 


M. Krishnamachari, the learned counsel for the appellants, urged before 
me that a legatee cannot be brought on record as the legal -representative of 
the deceased plaintiff, having regard to the decisions relied on by him. His 
contention is that a legatee under a will has no locus standi to represent the estate 
of a deceased party and it is only a heir-at-law that could represent the estate 
of the deceased party. I will now refer to the provisions of section 2 (11), Civil 
Procedure Code, which defines legal representative as: ` 

‘CA person who in law represents the estate of a deceased person, and includes any person 
who intermeddles with the estate of the deceased and where a sucs or is sucd ima 

TANG character the person on whom the estate devolves on th of the party so 

qr med. 

I have no hesitation in ‘holding that the definition of “legal representative ” 
includes a universal legatee as in this case. The section is wide enough to 
cover all cases of persons who represent the estate of a deceased person. It 
cannot be seriously contended that a universal legatee to whom the whole assets 
of the deceased party have been bequeathed does not represent the estate of 
that deceased person. The decisions relied on by Mr. Krishnamachari have 
absolutely no bearing on the question to be decided by me. In Kolaremathu 
Amma v. Madhavi}, what was laid down was that if the creditor.of a deceased 
person institutes a suit making as defendant in the action a person who but for 
the will would have been a proper legal representative and obtains a decree 
therein, such a decree is properly obtained as the estate is properly represented. 
That case did not consider the question whether a universal legatee on whom 
the whole estate had devolved by reason of the will could be a legal represen- 
tative within the meaning of section 2 (11), Civil Procedure Code. 


Another decision relied on by the learned counsel is Stoasankara v. Amara- 
vathi?, It was held in that case that in India the entire estate left by a 
deceased person must be deémed to vest in the heir-at-law until an admini- 
strator is duly constituted. Till then the heir-at-law could maintain.a suit on 
behalf of the estate. In that case, the question that arose for consideration 
was whether a widow who got some legacy under the will of her husband could 
maintain a suit on behalf of the estate when an executor appointed under the will 
declined to accept office and there was no duly constituted administrator.’ The 
learned Judges answered the question in the affirmative observing that the widow 
as heir of her deceased husband was competent to maintain a suit to recover 

ion of the estate left by her husband including properties not specifically 
Requested to her under the will. So these two cases are not authorities for the 
proposition stated by the learned counsel for the appellants. Mr. Rajagopala 
Iyengar, the learned counsel for the respondents, has cited to me some decisions 
which lay down that a universal legatee isa legal representative within the 
meaning of section 2 (11), Civil Procedure Code. I do not think this pro- 
position admits of much doubt and it is not necessary for me‘to refer to the 
decisions cited by Mr. Rajagopala Iyengar. Suffice it to refer to the decision 
-in Paramasami Aiyangar v. Alamelu Natchiar Ammal*, The following observation of 
the learned Judges at page 82 of the report is apposite : : 

“ Prima facis the proper legal representative of the deceased plaintiff in the suit js the man 
to whom the owneship of the rent has passed on plaintiff’s death, and the petitioner alleges 
that he is that peran who has become the owner under the will.” - 

In that case on the death of the plaintiff who instituted a suit to recover rent a 
question arose whether it was the widow of the plaintiff who claimed to be his 
heir-at-law or the father who claimed interest in the suit property under a will 
executed py the plaintiff that was to be impleaded as the legal representative. 





1. AIR. 1928 Mad 243. Mad. ‘ 
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The Revenue Court without going iuto the validity and genuineness of the will 
directed the widow to be brought on record. On appeal by the father the Hi 
Court directed the Revenue Court to go into the question of the validity and 
eg of the will and decide whether he had any interest as claimed by him. 

are a number of other decisions which lay down the proposition that a 
Catala legatee is a legal representative as defined under section 2 (11), Civil 

are Code. I therefore hold that in this case the respondent herein is the 

eae representative of the deceased plaintiff. 


Another contention was raised on behalf of the appellants, namely, that in 
any event the appeal before the District Judge had abated by reason of the 
fact that the third defendant had died pending the appeal and his legal 
representatives were not brought on record. It is hardly necessary for me to 
point out that this contention is devoid of any merit. Apart from the fact 
that this argument has been advanced for the first time in this appeal I must men- 
tion that the third defendant was not interested in the result of the suit as he had 
already deposited the decretal amount into Court stating that the money might 
be paid to any person that might become cntitled thereto under the decree to be 
passed by the Court. Further the plea that the appeal has abated against the third 
defendant is not open to the rst and 2nd defendants who are not in any way con- 
cerned with it. So even assuming that the appeal would abate as against the third 
defendant this plea would not avail defendants 1 and 2 who have nothing to do 
with them. In these circumstances I hold that there are absolutely no merits in 
these arguments of Mr. Krishnamachari. 


For the foregoing reasons I affirm the judgment and the decree of the lower 
appellate Court and dismiss this civil miscellaneous appeal with costs. 


No leave. 
K. S. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. JUSTIOE SATYANARAYANA Rao AND Mer. Justro Visva- 
NATHA SASTRI. 
The Commissioner of Income and Excess Profits Tax, Madras... Applicani* 
2. 
The Coimbatore Pioneer Mills, Ltd., Coimbatore .. Respondent. 
Excess Profits Tax Act (XV ef 1940), section 10-A Amendment of Articles of Association 


Y s company results in decreasing excess profits available for assessment—If “transection”? which the 
ieee a ‘oct fo as ons intended to avoid or the liability to excess 


Article 12 of the Articles of Association of a which was in these terms:—‘‘On a 
show of hands each member shall have one vote. On a , the first ten shares carriod cach one 
vote and every five shares over the firs ten shares carried one vote” was duly amended on 
and April, 104 14 (in the course of the accounting years) as as follows :—“ On a show of hands every 

ve one vote for each share held him” thereby- concentrating the yoting 
pyi than 50 cent. of it) in the hands of the directars held a very large number of 
shares. The effect was to constitute the company a director-controlled com , in which case the 
standard profits will be higher and will decrease the excess profits available ageument, All 
that time there was an increase of capital and excess profits were expected. In the circumstances, 


Hdd: The amendment of the Articles is a “transaction” within the meaning of 
section 10-4 of the Excess Profits Tax Act. 


The intention or purpose with which the amendment was introduced is a matter which 
can be inferred only from the circumstances attending the the transaction. It is not a matter which 
is capable of direct proof. 


From the facts and circumstances the Excess Profits Tax Officer drew the legitimate inference 


that tho o Was to evade pa t of the excess profits tax. The transaction falls within the 
mischief of section, 10-A of the Pofa Tat Ad and the tax department can refiue to 
give effect to it. ; . . 








` e 


* Case Referred No, 18 ọf 1946. 14th November, 1949. 
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Per Visvanathe Sastri, J.:—If the amemce wants to repel the prima facis inference which 
can be drawn from the facta relied upon by the revenue, the assessce has to prove that there were 
other reasons or objects with which the alteration in the Article was effected. It cannot be said 
Fe ene I ane pr sis yee in the position of a prosecutor in a criminal case and 
that the amemce has no duty to explain his acts and conduct. ' 

„Casc referred by the Income-tax Appellate Tribunal, Madras Bench, under 
section 66 (1) of the Indian Income-tax Act as amended by section 92 of the 
Sa Act of 1939, Act VII of 1939, im 66 R.A. go Madras of 1944-45 On. 
its file. 


C. S. Rama Rao Sahib for Applicant. 
S. Ramachandra Aiyar for Respondent. 
The Court delivered the following 


TupGMEN1S :—Saiyanarayana Rao, J.—The following question was referred to us 
by the Appellate Tribunal under section 66 (1) of he Indian Income-tax Act: 

“ Whether on the facts and im the circumstances of the case the amendment of the Article 12 
of the Articles of Association of the company can be said to be a tansaction with the main purpose 
of avoidance or reduction of the liability to excess profits tex within the meaning of section 10-A 
of the Excess Profits Tax Act?” ‘ 

The assessee in this case is a company incorporated under the Indian 
Companies Act and carries on business at Coimbatore. During the accounting 
year from 1st July, 1941, to goth June, 1942, the company was assessed to excess pro- 
fits tax and the resolution of the company amending sectioa 12 of the Articles of 
Association wis set aside by the Excess Profits Tax Officer under section 10-A of 
the Excess Profits Tax Act. This decision, however, was reversed by the 
Appellate Tribunal who disagreed with the conclusion of the Excess Profits Tax 
Officer. Hence this reference. 


The Central Board of Revenue fixed the standard profits for the assessment 
years 1938-39 and 1939-40 at Rs. 1,20,000 to which an interest of Rs. 40,201 
was added thus making a total of Rs. 1,60,201. The proportionate standard 

ofits for one year was taken as Rs. 80,100. In the accounting year from Ist 

eptember, 1939, to goth June, 1940, the company was assessed as a non-director- 
controlled company. During the second accounting period beginning from Ist 
July, 1940, and ending with goth June, 1941, the company altered jts Article 12 
the result of which was to make the compary a director-controlled company. 
Article 12 of the Articles of Association of the company before the amendment 
was in these terms: 


‘© On a show of hands each member present shall have one vote. On a poll, the first ten 
shares carried each one vote and every five shares over the first ten shares carried one vote.” = 


The amendment which was passed on 2nd April, 1941, reads as follows : 

“On a show of hands every member shall have one vote for each share held by him.” 
After the amendment more than 50 per cent. of the voting power vested in the 
hands of the directors as a result of which it became a director-controlled 
company. Notwithstanding this alteration for some reason the company was 
assessed to excess profits tax during the accounting year beginning with st 
July, 1940, and ending with goth June, 1941, on the footing that it was a director- 
controlled company. During that year there was also an increase of the capital 
of the company amounting to Rs. 2,87,333. In the third year `of accotint the 
Excess Profits Tax Officer treated the resolution of the anes saa amending the 
articles as within the mischief of section 10-A of the Excess Profits Tax Act and 
therefore assessed the company as a non-director-controlled company. During 
this period there was a further increase of the capital of the company and the 
total indrease for the two years was Rs. 7,06,533 so that taking the standard 
profits as fixed by the Central Board at Rs. 80,100 by reason of the increase 
of the capital during the accounting period the standard profits was in 
by addħg Rs. 56,523 representing cight per cent. of the increased capital of 
Rs. 7,06,533. If it was treated asa director-controlled company the percentage 
would have been ten per cent. in which case the standard profits would further 


280 THE MADRAS LAW JOURNAL REPORTS. i [1950 


increase reducing the excess profits by over Rs. 15,000 and the tax by about 
Rs. 10,000. The difference, therefore, of a company being a director-controlled 
company or a non-director-controlled company is in the calculation of the 
standard profits. If the company is a director-controlled company ten per 
cent. of the increase of the capital would be treated as an addition to the standard 
profits while in the case of a non-director-controlled company it will be only 
eight per cent. The result of in in the standard profits is obviously to 
decrease the excess profits available for assessment. There is also a further 
difference that in the case of directors-controlled company the directors’ remu- 
neration is not a permissible deduction while in the case of non-director-con- 
trolled company it is allowed as a deduction. It is not definitely known what 
exactly was the directors’ remuneration allowed by this company but from the 
assessment relating to the previous accounting period it was somewhere near 
- Rs. 1,200. 


The question for consideration on these facts is whether at the time the 
alteration of the article was effected by the resolution of and April, 1941, the 
main ‘purpose of the company and of the shareholders was or was not to 
reduce the excess profits,tax. There is also the question whether the alteration 
of the article is or is not a transaction within the meaning of the section. In 
view of the fact that the alteration of the article was effected at a time when the 
company contemplated increase in the capital and when there was the certainty 
of excess profits tax being increased, the Excess Profits Tax Officer came to the 
conclusion that the alteration was within the purview of the section and therefore 
it should not be given effect to and should be treated as a non-director-controlled 
company. The Appellate Tribunal, however, fell into an error in assuming “at 
the commencement of the year of account,” i.e., before the Article 12 was amended, 
and at the close of the year of account, i.s., after the amendment, there has been 
no change in the company as regards the voting power of the directors. 


This assumption is obviously wrong as the alterations was made at the close 
of the second accounting year long before the commencement of the third 
accounting year with which we are now concerned. It is on the basis of this 
erroncous assumption the Tribunal’ drew the inference that the main purpose of 
the amendment could not have been to avoid their liability to pay the excess 
profits tax. Further they seem to be under the impression that if the alteration 
or.the amendment was not effected during the period of accounting with which the 
present assessment is concerned it would not offend the provision in section 10-A 
of the “Act. We think that this reasoning is fallacious. It may be, as in the 
present case, that at a time when the company was attempting to increase their 
capital they wanted to safeguard themselves by adopting a device by which the 
standard profits could be increased by converting the company from a non- 
director-controlled company into a director-controlled company. ‘The fact that 
this was not done during the period of account would not, in our opinion, affect 
the inference to be drawn if from the facts and circumstances it is obvious that 
the main purpose of the amendment was to evade or get reduced the excess 
profits tax. It was argued on behalf of the assessee firstly that there are no facts 
or at any rate the facts are wholly inadequate to justify an inference that the 
object of introducing the amendment was to evade payment of the excess profits 
tax. We do not, however, with this contention. The intention or the 
purpose with which the t ‘was introduced is a matter which can be 
inferred only from the circumstances attending the transaction. It is not a 
matter which is capable of direct proof. From the facts and circumstances the 
Excess Profits Tax Officer drew the legitimate inference that the objedt was to 
evade payment of the excess profits tax. It is also urged that the fact that the 
department accepted without objection the position that it is a director-controlled 
eee pan during the second year of account is a proof positive that the alteration 
or the amendment of the Article was not such as is calculated or was intended 
mainly to defeat the provisions of the Act. We do not, however, think that 
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there is any force in any of the contentions. There are circumstances which 
justify the conclusion of the Excess Profits Tax Officer, but that conclusion was 
reversed by the 6 an Tribunal on erroneous assumptions for which there is 
no warrant in the facts established in the case. It may be that in the second 
year of account the Excess Profits Tax Officer was mistaken or was not fully 
alive to the device that was adopted by the company to increase the standard 
profits and it may be that he was not fully appraised of the circumstances under 
which the amendment was carried. That would not, however, preclude the 
department from invoking the provisions of section 10-A of the Excess Profits Tax 
Act in order to get rid of the effect of the amendment and deal with the 
question in its true perspective. We are, therefore, of opinion that so far as 
the conclusion of the Appellate Tribunal is concerned it is not warranted by the 
facts and circumstances found by them which, as pointed out already, proceeded 
on an erroneous assumption. 


The next question that was raised is whether the amnedment of the Article 
by the resolution of the company amounts to a transaction within the meaning 
of section-10-A of the Act. The word “ transaction ” has been interpreted in a 
very wide sense and was applied to varying circumstances and facts. The 
dictionary meaning as given by Webster is “ Doing or performing ; business : 
that which is done: an affair” and this was accepted in Krehl-V. Great Central 
Gas Co.1 The only question for consideration in that case was whether 
an agreement and an entry in pursuance of the agreement and the seizure 
of the goods of an insolvent amounted to a transaction within the mean- 
ing of the Bankruptcy Act. It was held that the word “transaction” is 
a general word and accepting the dictionary meaning, the agreement, the 
entry and the seizure of the goods was treated as a transaction. Murray’s 
Oxford Dictionary also interprets the word in a very wide sense and gives 
as many as six meanings. The meanings given are 


“ to carry through, perform, to manage, to carry on, conduct, do busines ” ; “ The action 
of transacting or fact of being transacted; the carrying on or completion of an action or a course 
of action ; the accomplishment of a result”; “ That which is er has been transacted ; an affsir in 


coue of settlement or already settled; a piece of business; in (plural) doings, proceedings, 
The last of the meanings includes “the record of proceedings published by a 
learned society.” These illustrate the variety of meanings in which the word is used 
and its connotation is general. In Ramaswamier & Sons v. Commissioner of Incoms-tax, 
Madras*, this Court Feld that the stopping of business by a firm and bringing 
into existence new firms in which some of the partners of the previous firm became 
also the partners was a transaction within the meaning of section 10-A. It was 
argued in that case that the word “ transaction”? should be interpreted in a 
restricted sense so as to confine its meaning to a transaction in the course of the 
business of the assessee and not to the formation of a new partnership for the 
carrying on of the same business. It was held that the word could be applied 
to any particular act done in the carrying on of a business and that the con- 
stitution of the new firms was a transaction within the meaning of section 10-A 
of the Act. Issue of debentures in Whitmore v. Ths Commissioners of Inland Revenus?, 
issue of shares in lieu of bonus in Commissioners of Inland Revenue v. B. I. Greenwood*, 
and the constitution of a co-partnership in Ayrshire Pullman Motor Services and D. 
M. Ritchie v. The Commissioners of Inland Revenus’, were all treated as transactions . 
though there was no elaborate discussion of the meaning of the word. These 
cases however illustrate that the word is of a very wide import and could be 
applied not merely to transactions between persons in the nature of sale or 
exchange ‘or other bilateral contracts but it can be applied even to proceedings of 
a company in which the resolution amending the Articles of Association is carried 
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out. There can, therefore, be no doubt that the amendment of the Articles in 
the present case is a “ transaction ” within the meaning of section 10-A. The 
answer in our opinion to the question which has beén referred to should be in 
the affirmative, and in favour of the Commissioner of Income-tax. As the Com- 
missioner has succeeded he is entitled to his costs from the assessee which we 
fix at Rs. 250. i 


Viswanatha Sastri, J.—I agree with the answer proposed by my learned 
brother. It was contended by Mr. Ramachandra Aiyar, the learned advocate 
for the assessee, that the question referred to us. really raised two points (a) 
whéther the alteration of Article 12 of the Articles of Association of the Coimbatore 
Pioneer Mills, Ltd., amounted to a transaction within the meaning of section 10-A 
of the Excess Profits Tax Act, and (b) whether the main purpose of the tran- 
saction, if it amounted to one, was the avoidance or reduction of the liability 
of the assessee to excess profits tax. If the revenue authorities establish that 
there has been a transaction as contemplated by section 10-A and that it comes 
within the mischief of the section, they can proceed to make the adjustments 
which they think are necessary for the purpose of neutralising the transaction 
in so far as it affects the liability of the assessee to excess fits tax. The 
contention of Mr. Ramachandra Aiyar is that the alteration of Article 12 of the 
Company’s Articles by a resolution of the company cannot be regarded as a 
transaction in the sense in which it is understood in law. He maintains that 
the transaction referred to in the section is a transaction made in the course of 
carrying on the business of the company with persons who are outside the com- 
pany and an alteration in the mode of the indoor management of the company 
or of the voting rights of the shareholders of the company, cannot be said to 
be a transaction of the company. For this proposition he relied upon a judgment 
of the Court of Appeal in Bendir v. Anson!, where Lord Wright observed that 
a transaction meant an act the effect of which extended beyond the agent to 
other persons. This decision was given in connection with the interpretation of 
Order 16, rule 1 of the Rules of the Supreme Court corresponding to Order 1, 
rule 1, Civil Procedure Code. But, in my opinion, the passage relied upon by 
the learned advocate is itself an ey Ba his contention, for Lord Wright 
observed that though the action might be that of an individual by himself, still 
its effects might be prejudicial or injurious to other persons and all those persons 
who are so injuriously affected by the action of one could be said to be 
persons to whom a right to relief arises by the transaction. The word 
‘transaction’? has many shades of meaning in the English language and 
its connotation in the present case must depend upon the context in 
which it occurs. ‘ Transaction” has been defined as an act, doing, perform- 
ing, business. It is also defined as an accomplishment of a result or 
the carrying on or completion of an action or course of action. There is no 
need, therefore, to limit the meaning of the expression transaction to a bilateral 
transaction between the company or its shareholders on the one hand and 
strangers on the other. Acts, resolutions or proceedings of learned, philosophical, 
scientific or academic bodies are referred to as “transactions” even though there 
is no question of bilateral arrangements being put through. In my opinion the 
word transaction as used in section 10-A has a very wide connotation and is not 
confined to transactions made a firm or a company in the course of its 
business or trading operations with outsiders. The decision in Ramaswamisr 
& Sons v. Commissioner of: Incoms-tax, Madras*, is an authority in point. I therefore 
hold that thc amendment of Article 12 in this case amounted to a transaction. 


The second branch of the argument deals with the main purpose of this 
transaction. It is within the powers of a company to alter its Articles in accordance 
with the procedure pernitied by the Companies Act and its action in the present 
case was perfectly legal. But the question is what was the main-purpesé of the | 





x. (1996) 3 All. E.R. 326. a. (1945) 1 M.LJ. 175: I.L.R. 1945 Mad. 618. 


gj COMMR. OF INCOME-TAX, MADRAS r. RAJASUNDARAM CHETTY. 283 


alteration of the Articles at the time when it was altered. The reason put forward 
by the assessee was that Article 12, as it originally stood before its amendment 
in February 1941, was capable of being construed as being in conflict with section 
79 clause (1), sub-clause (4) of the Companies Act, or was at any rate ambiguous. 
e have read the Article as it stood before its amendment and we agree with the 
Appellate Tribunal that there was no ambiguity in the Article ani there was no 
conflict between the Article as it stood and section 79 of the Companies Act. 
Article 12 before its amendment was a well known and common from occurring in 
Articles of limited companies, the object of the Article as it originally stood, being 
to secure a distribution of voting power amongst as many shareholders as possible 
without allowing the concentration of voting strength in the hands of a few share- 
holders who might happen to possess a large block of shares. For reasons of its 
own the company decided to alter the Articles by reversing this position and giving 
one vote for each share held by a shareholder. The result of this transaction 
was to concentrate the voting power in the hands of the directors who held a 
very large number of shares and its effect, in income-tax law, was to constitute 
the company a director-controlled company. The motive or the reason for the 
change s ted by the aasessee failing, we have to look in other directions for 
the real object and purpose of this transaction. It is in this connection that the 
time at which this alteration in the Articles was made becomes significant. The 
capital of the company had been substantially increased in the year 1940-41 
and 1941-42 and if the company was to be assessed to excess profits tax as a 
director-controlled company the quantum of its liability would be appreciably 
less than what it would have been ifit wore a non-director-controlled company. 
The Excess Profits Tax Act had been passed in 1 sometime before the date of 
the am:ndmeny of the Articles. The capital of ate company had been substan- 
tially increased due to war conditions and the demand for textiles was 
improving. The time-factor, to use the language of the learned advocate for 
the Commissioner, assumes importance in this context. The assessce has failed 
to prove that the purpose of this alteration was the one by it and it is 
a legitimate and proper inference in the circumstances of this case to hold that 
the main object or purpose of the alteration of the Articles was to make the 
company a director-controlled company so as to reduce the incidence of the 
excess profits tax. I cannot agree with the argument of the learned advocate 
for the assessee that the revenue in cases of this type is in the position of a 
prosecutor in a criminal case and that the- assessce has no duty to explain his 
acts and conduct but is entitled to observe a strict silence and practise a 
rigorous economy of information. If the assessee wants to 1 the prima facie 
inference which can be drawn from the facts relied upon by the revenue, it has 
to prove that there were other reasons or objects with which the alteration in the 
Article was effected. This has not been done. I therefore agree with my learned 
brother in the order which he has proposed and in the direction for costs. 
K.S. Raference answered in favour of the Commissioner. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


8 PRESENT :—MR. JUSTIOE SATYANARAYANA Rao AND MR. JUSTICE VISWANATHA 
ASTRI. 


The Commissioner of Income-tax, Madras - .. Applicant* 
v 


Sri C. S. Rajasundaram Chetty, partner of Messrs. 
Rajasugdaram Chetty & Sons, Madras .. Respondents, 
Income-tax Act (XI of 1922), section 16 (3) (a)—“‘Child”’ does not include an illegitimate child. 
In the absence of a contrary intention, cither ressed or deducible by necessary inference, 
all pik ing “ children” contained in any laws or instruments having a legal operation, 
refer oxc ly to Jegitmmate children. 





“Case Referred No. 65 of 1947. | th January, 1950. 
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Halsbury’s Laws of England, second edition, Vol. 17, page 688, relied on. 


_ _ Accordingly the word “child” occurring in section 16 (3) of the Income-tax Act does not 
include all illegitimate children to eneble the inclusion of the mcome of that child in that of the 
assewable income of the father. a 


_+ Per Visvanatha Sastri, 7.—The fact that amongst Sudras, illegitimate sons got a share of the 
inheritance on the death of the putative father, will not entitle the to introduce that considera- 
tion in interpreting the word “child” ir section 16 (3) (a) of the Act which applies to Hindus as well 
as to Christians, Muhammadans and members Broker Communities. There must be ore unifo 
interpretation with reference to all the persons to whom the Act applies. | 

Case referred to the High Court by the Income-tax Appellate Tribunal, 
under section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922) as 
amended by section g2 of the Income-tax (Amendment) Act, Act VII of 1939 in 
66 R.A. No. 131 Madras of 1947-48 on its file. 


C. S. Rama Rao Sahib for Applicant. 

M. Subbaraya Aiyar and K. N. Srinivasan for Respondents 

The Court delivered the following 

Jupoments: Satyanarayana kao, 7.—The short question that is raised in this 
reference is whether the word “child” occurring in section 16 (3) (a) of the 
Income-tax Act includes also an illegitimate child. The question as formulated 
by the Tribunal and referred to ts is in these terms :— f 

“ Whether the sam of Rs. 7,296 the share income of Thyagarajan, the minor illegitimate son 
of the assemee, is Hable to be included in the total income of the asseasee under section 16 (3) (a) 
(ii) of the Indian Income-tax Act.” : E 

The assessee is a partner in a firm styled Rajasundaram Chetty and Sons, 
Madras. He has two minor children, Kalyanasundaram, a legitimate son, and 
Thyagarajan, an illegitimate child. Both were admitted to the benefits of the 
partnership and the partnership itself was registered under section 26-A of the 
Income-tax Act. During the accounting year ending with March 1945 the 
profits of the firm credited in the accounts were Rs. 308 to Kalyanasundaram 
and Rs. 7,236 to Thyagarajan. During the assessment year 1945-46 the Income- 
tax Officer added these amounts to the total income of Rajasundaram Chetty, 
the assessec, i.e., the father, for the purpose of assessment ‘under section 
16 (3) (a) (ii) of the Act. The assessee did not dispute the addition of the 
sum of Rs. 308 representing the profits of Kalyanasundaram in his total income 
but objected to the inclusion of the sum of Rs. 7,236 representing the profits of 
Thyagarajan and credited in his accounts. 


‘The Income-tax authorities relied upon the provision in section 16 (3) (a) of 
the Act to justify the inclusion of the sum of Rs. 7,236 on the ground that the 
word “ child ” in that section comprised within it also an illegitimate child, 
but this view was not accepted by the Appellate Tribunal which upheld the 
contention of the assessee and excluded the sum of Rs. 7,236 from the total 
income of Rajasundaram Chetty for the assessment year. 


The onl quéstion that arises for decision therefore is whether the 
illegitimate child, Thyagarajan, can properly be described as “child” within 
the meaning of section 16 (3) (a) of the Act to uphold the inclusion of the sum 
of Rs. 7,236. The word “child” is not defined cither in the Income-tax Act 
or the General Clauses Act. As pointed out by Denman, C.J., in the case in The 
Queen v. Totleyt, “the law does not contemplate illegitimacy”. The proper des- 
cription of a legitimate child is “child”. Prima facie, therefore, the word “ child ” 
must be interpreted to mean a legitimate child unless there is somethjng in the 
subject or context to indicate that the contrary is intended by the use of the word 
in the statute. The same rule of construction has been applied also in the.case of 
wills. It has been stated by Pollock, C.B., in Dickinson v. The North Eastern 
Railway Co.*, that beyond all doubt in the construction of this Act of Parliament the 





1. (1845) 7 Q.B. 596 at 600: 115 E.R. 614. 2. (186g) 2 H. & C. 735: 159 E.R, go4, 
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word “child ” means ‘‘ legitimate child only.” He also adverts to the rule. of 
construction applicable to wills as laid down by Hawkins which is, 

“ A gift to children means legitimate children: only, unless it sppears, from the context. or 
from circumstances, that illegitimate children must-have been intended.” 
These principles of interpretation have bcen lucidly summarised in Lord 
Hailsham’s bury’s Laws of England, Vol. 17, and edition, page 688.in 
these terms : : | ; 

“In the absence of a contrary intention either expressed or deducible by necess inference, 
all provisions respecting ‘ children’ contained in any laws or instruments having a | operation, 
refer exclusively to 1egitimate children.”’ 3 
In support of this statement of the law the learned author refers to the state- 
ment of Denman, C.J., already quoted and the observations of Pollock, C.J., in 
Dickinson’s case. Applying these principles one is not able to find anything to 
indicate a contrary intention in the statute now under consideration} nor are 
there any circumstances which compel us to infer that the Legislature did not 
intend by the use of the word ‘child’ to convey its prima facis meaning, viz., 
legitimate child. On the other hand, the use of the word in juxtaposition 
with the word “ wife’ occurring in the same sub-clause seems to indicate 
that it is only the legitimate relations that have been intended to be covered by 
the language of the section. 


There are also other authorities to which our attention was drawn in the 
course of the arguments before us, but it is unnecessary to refer to all 
of them except the decision of a single Judge reported in Morris v. Britannic 
Assurance Co., Lid.» .In that case no doubt having regard to the 
circumstances and taking into consideration the object of the statute the 
learned Judge inferred that the word “child”? was used so as to include also” 
an illegitimate child. The general rule however was adverted to at page 131 of 
the report quoting from the judgment of Williams, L.J., in Woolwich Union v. 
Fulham Union*, where the learned Lord stated : 

“ He (the ap ts’ counsel) relied for the purpose of that argument upon the technical 
rule of law that the word ‘ child’ or ‘ children’ means a legitimate child or legitimate children, 
and that meaning must prima facie be given to the word whenever it occurs in a statute. It is, 
of course, true that that is only prima acis meaning to be given to the word, and that a wider 
meaning may, in the case of some statutes, be given to it, so as to include an illegitimate child 
or illegitimate children, where the meaning is more consonant with the object of the statute.” 

After quoting this passage thé learned Judge who decided the case in Morris 
v. Britannic Assurance Co., Litd.*, proceeded to consider the object of the 
statute which he was then considering, namely, the Industrial Assurance Act, 
1923 (13 & 14 Geo. 5), clause 3, section 3, was intended to benefit not only the 
legitimate children but the illegitimate as well. Having regard therefore to the 
purpose of the legislation and the context the learned Judge concluded that the 
word “‘ child ” had a wider meaning and included an illegitimate child as well as 
a legitimate child. 


Under the Income-tax Act we do not see anything in the object to deviate 
from the accepted rule of construction of the word in the statute as summarised 
in Halsbury’s Laws of England, Vol. 17, and we must therefore hold that the word 
“ child ” is used in its na sense of legitimate child and does not include 
an illegitimate child. 

The answer therefore to the question referred to us must be in the negative 
and in favour of the assessee. The assessee is entitled to his costs which is fixed 
at Rs. 259. à 

Viswanatha Sastri, J.—As the matter is one of first impression, I should like 
to add a few words of my own. Whether you have to construe a will or deed 
or the language of a statute, the word “child” taken simpliciter means a 


I. ech 2H. & G. 795: 159 E.R. 304. ~ g. (1906) 2 K.B. 240 (246), 
2. (1931) 2 KB. 125. 
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legitimate child, but this meaning can be qualified or extended by other 
suitable words or by the context or by the object and p of the statute or 
document in which the expression occurs. It may be that the position and 
status of a testator could be looked into in order to find out whether by the 
use of the general word ‘‘children’’ he intended to include illegitimate 
children also ; but there must be some indication in the document if illegitimate 
children are also to be included within the expression ““ child” or “ children ”. 
Similarly with reference to statutes as pointed out in the passage from Halsbury’s 
Laws of England cited in the judgment of my learned brother the term ‘‘children” 
would prima facie mean legitimate children, but a consideration of the object 
and purpose of the statute or the context in which the expression occurs, may 
control or expand the meaning of the word ‘‘children” so as to include illegitimate 
children. The prima facie meaning, however, of the word “child” is a “legitimate 
child ” both according to English law and section 100 of the Indian Succession 
Act. It is usual to find the Legislature using the words “legitimate or illegitimate” 
with reference to children, whenever the expression “ children ” is intended to be 
used in a comprehensive sense so as to include both legitimate and illegitimate 
o ing. An example of this will be found in section 488, Griminal Procedure Code. 
It must be remembered that section 16 (g) (a) of the Indian Income-tax Act is an 
enactment applicable to all persons irrespective of their faith or religion. The fact - 
that amongst Sudras, illegitimate sons get a share of the inheritance on the death s- 
of the putative father, will not entitle the Court to introduce that consideration in 
interpreting the word “ child ” in section 16 (3) (a) of the Act which applies to 
Hindus as well as to Christians, M and members of other com- 
munities. There must be one uniform interpretation with reference to all the 
persons to whom the Act applies. In my opinion, therefore, the word “child ” in 
section 16 (3) (a) must be construed according to its prima facie meaning of a legiti- 
mate child, there being nothing in the context or object of the statute which would 
point in a contrary direction. I agree in the answer to the reference given by 
my learned brother and in the direction for costs. 

KS. Reference answered in favour of the assesses. 


[PRIVY COUNCIL.) 
(On appeal from the Chief Court of Sind.) 
PRESENT :—LORD SIMONDS, SIR JOHN BEAUMONT AND SIR LIONEL LEACH. 
Sanmukhsing and another .. Appellants * 


2. i 
7 Criminal Procedures Codes (V of 1898), section 135 (1) (c}—Applicabslity where only a copy of the document 
in respect of which an offence is alleged to have been cormmitied has beta filed. 

Section 195 (1) (e), Criminal Procedure Ccde, can only refer to the document alleged to be 
forged and not to a copy of it. The Court before which a copy of the document is produced in 

tor which ent oft ace i alleged to bave beca committed, 1 not really maa pen cencnr is a 
opinion upon the genuineness of the original. 

Girdhari Lal v. Ths King-Enperor, A.I.R. 1925 Oudh 413, approved. 

Dingle Foot and Alfred Stone for Appellant. 


J. M. Pringles and J. M. R. Fayakar for Respondent. 

Their Lordships Judgment was delivered by : 

Lorp Smonps.—Their Lordships, having at the conclusion of the hearing 
intimated that they would humbly advise His Majesty to dismiss this appeal, now 
give their reasons. i 

This is an appeal by special leave from an Order of the Chief Court of Sind, 
in its Appellate Criminal Jurisdiction, dated the 18th July, 1945, which fummarily 


* P, Q. Appeal No. 12 of 1947. 7th November, 1949. 
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dismissed the appeal of the appellants from the conviction and sentences passed 
on them on the 24th March, 1945, by a Judge of the said Court, exercising Sessions 
Court jurisdiction, who, in accordance with the majority verdict of a jury, found : 
(1) both of them guilty of being parties to a criminal conspiracy to cheat one Rochi- 
Asoomal Canser (section 120-B read with section 420 of the Indian Penal 
Code) : (2) the first ap ey of having, in pursuance of the said conspiracy, 
_ fo two documents (refe to in the Record as Exhibits A and B) purportin 
to be an agreement in duplicate executed at Lahore by a fictitious person call 
Dr. S. C. Rao, described therein as “ General Manager, Herbarium Lahore,” 
and at Karachi by the said Rochiram as ‘‘ Chairman, Sunderson Limited,” wherein 
receipt of Rs. 3,000 as paid by the first appellant to the Herbarium on behalf 
of Rochiram, was acknowledged (section 467, Indian Penal Code) : (3) the second 

. appellant guilty in pursuance of the said conspiracy of having aided and abetted 
the first appellant in forging the said documents (section 467 read with section 109, 
Indian Penal Code): (4) both of the appellants guilty of having, in pursuance 
of the said conspiracy, fraudulently and dishonestly used the said documents in an 
attempt to induce Rochiram to pay to them Rs. 3,000 (section 471, Indian Penal 
Code) ; and sentenced the first appellant to rigorous imprisonment for 18 months 
under (1), for five years under (2) and for five years under (4) ; and the second 
appellant to rigorous imprisonment for 18 months under (1), for two years under 

: (39) and to two years under (4) ; and directed the sentences in each case to run 
concurrently. 

It will be observed that the ap ots were charged with forging or abetting 
the forgery of certain documents and were convicted of this offence. Itis contend- 
ed on their behalf that the Court had no jurisdiction to try them for this offence 

. because by section 195 (1) (c) of the Code of Criminal Procedure a Court is barred 
from taking cognisance ; 

“ of any offence described in section 463 or punishable under section 471, section 475 or section 
476 One E aial ee tie Genta eee been committed by a party to any 
proceeding in any Court in respect of a document produced or given in evidence in such proceeding 
except on the complaint in writing of sich Court or some other Court to which such Court 1s subordi- 
nate.” 
It was urged on behalf of the appellants that the documents in respect of which the 
charge of forgery was laid had been produced or given in evidence in certain pro- 

ings in the Magistrate’s Court at Lahore, that the Lahore Magistrate had made 
no such complaint in writing as section 195 prescribed, and that accordingly that 
section barred the jurisdiction of the Chief Court of the Sind. 

It appears, however, to their Lordships that this challenge, which was, no 
doubt, the substantial ground upon which special leave to appeal was given is based 
upon a misapprehension of the facts. For upon a further examination of them 
it is clear that the documents in question were not in fact produced or given in 
evidence in the Lahore Court, but on the contrary there were produced in that 
Court documents which purported to be copies (but without the names of the execu- 
tant) of the documents alleged to be forged. In these circumstances their Lord- 
ships think it plain that section 195 (1) (c) cannot operate asa bar. They concur 
in the opinion expressed by the Chief Court of Oudh in Girdharilal v. The Emperor! 
that the section can only refer to the document alleged to be forged, not to a copy 
of it. This view which accords with the plain ga WA meaning of the words 
is supported by the practical common sense of the matter, for, as was observed 
jn that Court, the Court before which a copy of a documents is produced is not 
really in a position to express any opinion upon the genuineness of the original. 
It was ted that a forged document might at least be said to be “ given in 
evidence” if a copy was produced, but it appears to their Lordships that, ea 
by production of a copy secondary evidence of the contents of a document might 
be said to be given, the forged document itself would not thus be given in evidence, 


This*ground of appeal therefore fails. 





1. AIR. 1925 Oudh 418. 
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Numerous other grounds of appeal were urged by learned counsel for the 
appellants, all of which their Aa have carefully examined. The ae : 
to the Chief Court of Sind having been summarily dismissed, their Lordships have. 
not the advantage of knowing hcw far the learned Judges of that Court were in- 
fluenced by section 537 of the Code of Criminal Procedure, ‘but their Lordships 
are satisfied upon a-review of the whole case, that, whether that section is invoked 
or the more stringent test adopted which their Lordships have so frequently pres- 
cribed for the determination of criminal appeals, it is abundantly clear that there | 
has been no such failure or mi iage of justice as would justify an interference 
with the order of the Chief Court. They do not propose to examine in detail’ 
the several matters of complaint which were uged by the learned counsel. It is 
‘sufficient to say that any irregularities that a scrutiny of the ings may dis- 
close afford no grounds for reversing-the decision of the Chief Court. 

Solicitors for Appellants : Hy. S. L. Polak & Co. 

Solicitors for Respondent : Sanderson Les & Co. 

VS: —— 7 Appeal dismissed. 

' [PRIVY OOUNOIL.] . 
(On appeal from the High Court of Judicature at Bombay.) 


PRESENT :—LORD SIMONDS, SIR JOHN BEAUMONT AND SIR LIONEL LEACH: 


. Basangouda .. Appellant* 
v. 
Yellappagouda .. Respondent. 
Hiadu Law—Adoption—Widow of last surviving adopting—Swebsequent adoption widow . 
of a predeceased coparcensr—Rights of such adopted son in the family property. ý 


A son ted by the widow gf a predeceased coparcener subsequent to an adoption made by 
the widow of the last surviving coparcener would be entitled to a share of the joint family property 
along with the earlier adopted son. 

R. A. Parikh for Appellant. 

J. Chinna Durai and B. K. Mukherjea for Respondent. 

Their Lordships’ Judgment was delivered by 

Lord Smonps.—This appeal which is brought from a judgment and decree, 
dated grst March, 1938, of the High Court of Judicature at Bombay, raises a ques- 
tion which has become increasingly familiar to their Lordships in recent years ; 
it is whether the appellant is entitled to a share in certain joint famil property, 
in respect of which he claims to be entitled to a half share with the respondent. 

The facts are not now in dispute. One, Jammangouda, had three sons 
Dena pagan, Doddakallangouda and Sannakallangouda. The first of these 
sons, Danappagouda, who died in 1872 had a son, Shiddangouda, who died in 
1878, having married one Neelavva. She adopted to her late husband Basangoyda; 
who was the plaintiff in the suit and is the present appellant. 

The second son, Doddakallangouda, died in 1899, and he drops out of the 
picture altogether. : 

The third son, Sannakallangouda, died in 1898. He had a son, Shankar- 
gouda, who died in 1918, epee married one, Yamnavva. She adopted in the 
year 1922 one, Yellappagouda, who is the respondent in this appeal. 

The single question which has been debated before their Lordships is whether 
renin ee who, as has been said, was adopted in 1999, is entitled to a share of the 
joint ily property with Yellappagouda, who was adopted in 1922. e 

A question was raised in the course of the proceedings as to the validity of the 
adéption of the ja eee but that question is not before their Lordships, for it 

Paa conced y the respondent that the adoption was valid. e 


1 





* P, Q. Appeal No. 11 of 1948. -w gth November, 1949. 


1) NAGARMAL 0. BAJRANGLAL (P.a.). a) 


The question which has been stated is, for their Lordships, determined by 
the recent decision in the case of Anant Bhikappa Patil v. Shanker Ramchandra Patil. 
e itis right to state that when this.case came before the Subordinate Judge of Dharwar, 

he decided it in favour of the present appellant upon the authority of certain cases 
which had then been decided in India. But when the matter came before the 
High Court the learned Judges of that Court rightly felt themselves bound by a later 
decision of the High Court of Bombay in the case of Balu Sakharam v. Lahoo Sambhaji*, 
and reversed the order of the Subordinate Judge. But since that case was decided 
Anant’s case} has been decided by their Lordships, and, as has been said, it is in- 
distinguishable from the present case and must govern it. 

Accordingly the appellant is entitled to succeed upon this appeal, the order” 
of the learned Subordinate Judge must be restored, and that of the High Court of 
Bombay set aside, and their Lordships will humbly advise His Majesty accordingly. 

The appeal to His Majesty in Council is bro Cee Daler oe the 
appellant will get the appropriate costs of his appeal. The respondent must pay 
the appellant’s costs in the High Court. » : 

Solicitors for Appellant: Cassavetti Coustas & Co. 

Solicitors for Respondent: Hy. S. L. Polak & Co. 


v. sS. Appeal allowed: 


: [PRIVY COUNOIL.] 
(Or appeal from the High Court of Judicature at Patna.) 
Present :—Lorp Smionps, LORD RADOLIFFE AND Sm LIONEL LEACH. 


Nagarmal and others : .. Appellants* 

D. Eg 3 
Bajranglal and another : 4 .. Respondents. "1 
Hind Lawo— Joint family—Manager—Power lo bind family by a promise to pay a barred debi—General 
powers of gmen!. É 


manager of a jomt family as such is not competent to bind the other i 
by ae to pay a debt already statute barred. a menbeni of the family 
A manager has general authority to keep alive by acknowledgment a debt which is not yet statute 
barred. But this principle cannot be app cd unless the acknowledgment is such as to satisfy the 
conditions of section 19 of the Limitation Act. 7 
J. M. Pringle and C. Bagram for Appellants. 
C. S. Rewcastle and P. V. Subba Row for Respondents. 
- Their Lordships’ Judgment was delivered by 

Lorp Smonps.—This appeal is brought from a judgment and decree of the 
High Court of Judicature at Patna of 8th February, 1944, which affirmed (save for a 
certain modification in regard to interest) a judgment and decree of the Subordinate 
Judge of Sambalpur of gth November, 1938. : 

At all relevant times the appellants carried on business as traders at Sambalpur 
asa Hindu joint family under the name and style of Ramanand Ganpatrai. Appel- 
lant 1 was the managing member : appellants 2 and g are his nephews and appellant 
4 is the son of appellant g. | 

. The respondents are the sons and heirs of one Thanduram, who was plaintiff 1 
in the proceedings out of which this appeal arises but has since died. Atall relevant 
times these three persons carried on business as a Hindu joint family as dealers in 
rice and fhoney-lenders at Sambalpur under the name and style of Thanduram 
Bajranglal. és es 





ea coo 2 M.LJ. 599: L.R- 70 LA. ag2 2. ILLR. (1937) Bam. 508 (F.B.). 
TP. O: Appeal No. Bo of 1947. St . + 14th November, 1949. 
36 i 
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It is not disputed that between these two firms there had been prior to 8th 
November, 1934, a course of commercial transactions nor is it now disputed that on 
that date appellant 1 as manager purported to sign a hand note in the following 
terms : : 

© Sri Ganeshji. 
From the good place Sambalpur. : 

I am writing to brother Thanduramji Bajrang Lal from Sambalpur. Compliments of Rama- 
nand Ganpat Rai. On adjustment of account Rs. 33,307-9-3 (Ru Thirty-three thousand three 
hundred and seven, annas nine and pies three) js due to you till Sudi 1, 1991. I shall pay 
you the money when you demand it. | 

Dated the Kartik Sudi 1, 1991, Sambat. 

"On 4 one-anna Revenue Stamps. - 
(Sd.) Ramanand Ganpatrai, 

By the pen of Nagarmal.” | 


Nor, though at an earlier stage in the proceedings it was contended that at the 
date of the hand note the appellants other than appellant 1 had for many years 
been living and messing separately from him and that for that reagon the hand note 
did not bind them, are its validity and binding effect challenged except upon the‘ 
single ground that the hand note was given in respect of debts which were already 
barred by the law of limitation. It is clear that this plea cannot avail appellant 1 
who himself signed the note. This was conceded by learned counsel for the appel- 
lants. On the other hand it ee to be well-established law that a manager 
as such is not competent to bind the other members of a joint family by a promise 
to pay a debt y statute barred. If, therefore, the appellants other than appellant 
1 were able to prove that the hand note had been given in respect of such debts 
it appears that they would not be liable upon it. 


By a pleader’s letter of 24th December, 1936, the respondents demanded pay- 
ment of the sum alleged to be then due from the appellants and that letter being 
unanswered, on got September, 1937, filed their suit, claiming the principal sum 
of Rs. 33,307 and interest Rs. 3,651 together with future interest. 

The learned Subordinate Judge found in favour of the respondents and made 
an order against all the appellants for the full amount claimed together with future 
interest at 6 per cent. per annum. It seems that owing to what can only have been 
an oversight the order did not provide for any interest pendenis lite. Upon what is 
now the only question outstanding in De to the principal sum due on the note, 
the learned i held against the appellants that there was “ no definite evidence 
on their side to establish-that the dues were time-barred.” 

This finding of fact, if it is sustained is sufficient to dispose of the case and their 
Lordships do not think it necessary further to examine the reasoning of the learned 
Judge in which he holds that, even if the debts were time-barred, appellant 1 had 
general authority to bind the other members of the family. 


The appellants appealed to the High Court at Patna and that Court, while 
affirming the decision of the Subordinate Judge, proceeded on somewhat different 
grounds. Reuben, J., after pointing out that “ the last real transaction between 
‘the . parties immediately preceding 8th November, -1934,” was a loan’ of 
Rs. 472-7-6 on 27th May, 1931, found upon an examination of the books of the res- 
pondents that there had been an annual adjustment of accounts between the firms 
and that the balance due from the ap ts was carried forward in each year 
after adding to it the interest accumulated thereon. He held that the proper inference 
to be drawn from the circumstances was that appeallant 1, though bt did not 
sign the accounts, was a party and aasented'to the adjustment and accordingly the 
debt, even if it would otherwise have become statute barred, was 7 acknowledg- 

kept alive against all the members of the family. Their Lọ ips do not 
dissent fein the view that a manager has general authority to keep alive by acknow- 
ledgment a debt which is not yet statute barred., But it appears to them that it is 


` 


1] NAGARMAL v. BAJRANGLAL (P.0.). : 2gt 


difficult to apply this principle unless the acknowledgment is such as to satisfy 
the conditions of section 19, Limitation Act. It must be in writing and it must be 
i . These conditions were not in the present case satisfied. eir Lordships 
are accordingly of opinion that the judgment of the High Court cannot so far 
as it rests on this ground be upheld. $ 


It is necessary then to return to the judgment of the Subordinate Judge. `The 
other defences to which it is not necessary to refer, failing them, it was incumbent 
upon the appellants other than appellant 1 to prove that the hand note given by him 
did not bind them because it was given in respect of debts then statyte barred.. The 
appellants were in error in contending that it was for the respondents to prove the 
contrary. Prima facie, they were liable in the suit in respect of a hand note given 
on 8th November, 1934. If they alleged that it was not binding on them because 
it was given in respect of statute-barred debts, the burden was on them'to prove it. 
It was not for the ndents to allege and prove that it was given in respect of debts 
that were not b nor for the Court to take such'a point. The learned Judge, 
having the books before him, not all of which appear to have been fo y put 
in evidence, and having heard the oral evidence, came to the conclusion already 
stated that there was no definite evidence on the side of the respondents to establish 
that the debts in respect of which the note was given were then time barred. From 
this conclusion their Lordships cannot dissent.“ On the contrary, a consideration of 
such extracts from the books as are availabe particularly that on page 82 of the Record 
which purports and was admitted by counsel for the appellants to be a record of 
payments made by the appellants in the course of the year preceding 8th Novem- 
ber, 1934, would lead to the same conclusion of fact. are therefore. of 
opinion that upon this main question the judgment of the High Court must be 


It remains to deal with certain subsidiary questions in regard to interest. But 
before doing so, it is n to note that during the pendency of the appeal from 
the Subordinate Judge to the High Court the provisions of the Orissa Money-lenders 
Act (Orissa Act III of 1939) were extended to Sambalpur and that the appellants 
claimed in the High Court that they should have the benefit of this Act which enables 
the Court to give certain relief to a debtor in respect of interest. ms 


The appellants’ grounds of appeal before this Board in respect of interest are, 
first, that, tho the hand note made no provision for interest, yet both by the 
Subordinate Judge and the High Court interest was allowed, and secondly, that, 
though the decree of the Subordinate Judge did not provide for interest 
lite and the respondents did not appeal from this part of his decree, pet the Fistor: 
did allow such interest. It appears to their Lordships that these grounds of appeal 
cannot be sustained. For, apart from any other reason for rejecting them it is 
conclusive that the High Court thought fit to take advantage of the provisions of the 
Orissa Money-lenders Act, to re-open the whole of the transactions which culminated 
in the hand note of 8th November, 1934, and to allow simple interest at 12 per cent. 
per annum up to 7th November, 1934 and simple interest at 6 per cent. per annum 
thereafter including the period lite. Against this modification of the decree of 
the Subordinate judge there been no cross-appeal by the respondents and it 
appears to their ips that there can be no justification for disturbing a decree 
covering the whole field of interest which was no doubt made by the High’ Court 
in its discretionary jurisdiction after taking all relevant matters into consideration. 
Their ae a will accordingly humbly advise His Majesty that this appeal 
should be dismi . The appellants must pay the respondents’ costs of the appeal. 


Soliaitors for Appellants: W. W. Box 8 Co. 
Solicitors for Respondents : Douglas Grant ® Co. | : 
V. S, ; Appeal dismissed, 
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er 4, [PRIVY COUNCIL.) 
“(On appeal from the High Court of Judicature at Bombay.) 


' Present :—Lorp GREENE, Lorp Smonps, Lorp RADOLIFFE, Sm fonn BEAU- 
MONT AND SR LIONEL cH. 


Ramkrishna Krishnarao Kulkarni .. Appellant" 

o E ae ; 

Ramchandra Shrinivas Kulkarni and others > .. Respondents. . 
Hindu ‘Lato—. Widow of had end 

iene aan a EN ag ah 


' Though a widow of a coparcener adopts a son after the coparcenary bad come to an end by 
ee that adopted son is nevertheless entitled to claim his share in the family property. 


` Dingle ‘Foot and M. A. Ali for Appellant. 
R. Parikh for Respondents. 
oan. Their Lordships’ Judgment was delivered by 


| Sir J Jonn BrAuMONT.—This is an appeal from a jud t and decree of 
mageng Court of Judicature at Bombay, dated agrd Ma 1943, allowing the 
ents’ appeal against a judgment and decre of the First Class Subordinate 

of Dharwar, dated 27th July, 1940. 

, The suit out of which this ap arises was filed on roth Janey 1g 6, by 
the appellant as plaintiff in the Court of the First Class Subordinate Te of 
Dharwar wherein he claimed as the adopted son of one Krishnaji to be entitled 
toa halfahareo of the coparcenary property described in the schedules to the plaint. 


The facts rise to the suit are these. Shrinivas and his two sons Ramchan- 
dra, who was defendant'2 in the suit ànd is respondent 1 in this appeal, and Krishnaji 
were ‘members of an undivided joint Hindu family. Ramchandra had ‘two sons 
who'are respondents 2'and 3, and a daughter who is respondent 4. Krishna 
died on 6th January, 1930, leaving a widow, Radhabai, but no issue. Og Kh 
December, 1932, Radhabai adopted the appellant to her deceased husband Krishnaji, 
and on the same day Shrinivas and Ramchandra entered into a partition deed 
(Exhibit 150) partitioning the coparcenary R ae rnd between them in the shares shown 
in the deed. Thereafter, Shrinivas by a (Exhibit 151) made a gift of items 15 
and,16 in Schedule A to the plaint, which pran a of his share on the partition, 
to his grandsons, ‘respondents 2 and 3,and by a deed (Exhibit 153) he made a gift 
of, item. 14 in the said Schedule A, which was the bther part of hisshare on the 
partition, to his d-daughter, respondent 4. By his will, dated 22nd August, 
1933 ee 15a), Shrini hrinivas gave- all his residuary estate to his gank respon- 

dents 2 and 3. Shrinivas died on 13th December, 1934. 

| >At the trial the learned: First Class Subordinate Judge held that the dose 
of the appellant, which was challenged, in fact took place and was valid; that 
the partition took place after the adoption and did -not affect the ts of the 
plaintiff. By his decree, the learned Judge declared the plaintiff to entitled 
to a half share of the coparcenary property other than watan p propertY, with certain 
exceptions which have not been enged before'the Board: He held, however, 
that the properties specified in Schedule C to the plaint and items 1 to 4 and 7 
in Schedule B werd watan properties which could not be dealt with in the suit 
and he left open the title to such properties. 


In appeal the High Court at Bombay held that the partition took place before 
the adoption, and that at the date of the adoption: there was no coparpenary in 
existence. Accordingly the Court held that the adoption of the plaintiff, though 
valid, did not divest the former coparcenary properties from those in whom they 
had ‘vested on ‘the partition, a view which the Judges were bound to take on the 
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authority of the decision of a Full Bench of the said High Court in Balu Sakharam v. 
Lahoo!. However, since the decision of the High Court it has ‘been’ held by this 
Board in the case of Anant Bhikappa v. Shankar Ramchandra*, that the view taken 
of the law in Balu Shankar’s cass! was erroneous, and on the basis of the: Board’s 
decision it is clear that the appellant on his adoption became entitled to share 
im’ the coparcenary property notwithstanding that the coparcenary had come to 
an end before the date of his adoption. Dos ‘ Li 


Mr. Parikh for the respondents did not dispute that in view of the decision 
of the Board this appeal substantially would have to succeed but he challenged 
certain aspects of the decree of the Subordinate Judge if that decree was to be restored. 
In particular he claimed that the partition of December 1932, though ineffective 
asa partition by metes and bounds since it ignored the share of the appellant as 
a son of Krishnaji, nevertheless operated to Sirap the joint family, that there- 
after Shrinivas was entitled to an undivided sharé of the family property, and that 
he effectively disposed of this undivided share by his will in favour of respondents 
2 and g, and that accordingly the appellant is entitled to a third share and not 
to a half share in. the coparcenary property. Mr. Dingle Foot for the appellant 
contended that this point was never raised in India but was relied on for the first 
time in argument before the Board. This contention their Lordships think is 
not well founded. In the written statement of respondents 2 and 3 the gift to 
them made by the will of Shrinivas is mentioned and it is pleaded that the moveable 
and immoveable property comprised therein belonged to those respondents, and 
that the plaintiff’s suit in respect of those properties is not maintainable. In the 
uae of the Subordinate Judge the point is not mentioned, and probably 

not been argued, but the memorandum of appeal to the High Court’ after 
alleging that the lower Court was wrong in finding that the partition took place 
after the plaintiff's adoption concluded : = 

“ At any rate, the plaintiff is not entitled to more than 1/g share in the suit properties.” k 


In their Lordships’ opinion had the High Court taken the view that the plaintiff 
was entitled to a share in the coparce property the question whether he was 
entitled to one-half or one-third would have been open to the respondents. 
It is regrettable that this point was not specifically raised in the respondents’ case, 
but the case does state the facts on which this claim rests, namely, the partition and 
the subsequent gift. by the will of Shrinivas, and the final reason for rejecting 
the appeal, namely, that 4 
. “the appellant is not entitled to any share at all in the properties described in Schedules A, 
B, C and D to the plaint” oo , t 
is wide' enough to cover the claim that he is entitled to a smaller share than the one 
given to him. In their Lordships’ view this question is open to. the respondents, 
but there is not sufficient material on the record to enable their Lordships to decide 
it., It would be necessary to determine whether the joint family was disrupted, 
and if so at what date ; whether after such disruption Shrinivas was competent 
to eek by will of his undivided third share in the joint'family property ;.'and 
ifso whether he effectively did so. None of these matters are discussed by the Courts 
in India, and on some of them further evidence may be required. Their Lordships 
think, therefore, that the appeal will have to be referred back to the High Court, 
which will be free to exercise the powers calling fresh evidence or remanding an 
issue to the lower Court conferred by the Code of Civil Procedure. 2 | 


“The respondents raised other objections to the judgment of the Subordinate 
Judge based on the contention that items 14, 15 and 16 in Schedule A to the Plaint 
and the structures on items 1, 4 and 7 in Schedule B were the self-acquired prope 
of Shrinivas. These questions present no great difficulty, but as the case wi 

have to .be remitted to the High Court their Lordships think it better to leave 





1. LL-R. (1937) Bom. 508 (F.B.), oa (1943) 2 M.L.J. 599: LR. 70 L.A. aga (P.C.), 
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to that Court the determination of the whole matter of the plaintiff’s share in 
‘the suit property. l f 
Their Lordships will, therefore, humbly advise His Majesty that this Saray 
be allowed and that the decree of the High Court at Bombay, dated 23rd March, 
1943, be set aside and that the appeal be remitted to the High Court to determine 
to what share in the suit property the appellant is entitled on the basis that by his 
adoption he became entitled to the share of his adoptive father Krishnajiin the 
planar Popery: The costs of the proceedings in India will be in the discre- 
tion of the High Court. The respondents must pay the costs of this appeal. 
Solicitors for Appellant: Hy. S. L. Polak & Co. 
Solicitors for Respondents: Cassavetti Coustas @& Co. 
M.S. : — Appeal allowed. 
[PRIVY O0UNOIL.] 


(On appeal from the High Court of. Judicature at Patna.) 
PRESENT :—LORD GREENE, LORD OAKSEY AND SR JoHN BEAUMONT. 


„Misri Lal Nayak 4 -. Appellant® 
v. 
Mt. Surji and others ' .. Respondents. 


Civil Procedure Coeds (V of 1908), section 100—Finding of fact supported by svidence—Not epen to question 
in secoled appeal—Order 41. rule 4—Heir of daceased r t impleaded in eppeal—Right to appeal against 
the decres in the appeal. 

- The High Court has no power in second appeal to question findings of fact reached by the first 
appellate Court where there was evidence to support it. 


Where the heirs of a deceased respondent have been brought on record before the hearing 
of the appeal one of such heirs having the same interest as the other heirs can appeal under 
Order 41, rule 4 of the Code of Givil Procedure. 


' ı C. S. Reweastle and A. F. P. Pullan for Appellant. 
_ R. A. Parikh for Respondents. 
. Their Lordahips’ Judgment was delivered by 
Sm Jons Beavuont.—This is an appeal by special leave from a judgment 
‘and decree of the High’ Court of Judicature at Patna, dated 15th May, 1945, 
reversing in second appeal the judgment and decree in first appeal of the Addi- 
tional Subordinate Judge of Darbhanga, dated 24th August, 1943, and dismissing 
the appellant‘s suit. 

“The contention of the appellant is that the learned Judge who heard the 
second appeal in the High Court reversed decisions of fact arrived at by the lower 
appellate Court, and that in so doing he acted contrary to the provisions of sec- 
tion 100, Civil Procedure Code. It is settled law that in view of that section. a 


High Court has no power in second appeal to question findings of fact reached 
by the first appellate Court which there was evi ence to support. 


_, The property in suit originally belonged to one Bihari Paswan, who, on 24th 
February, 1908, by a sale deed, Exhibit A, sold the property to Mukh Lal. The 
deed provided that part of the purchase money should be applied in remitting 


Ja aki ja held by Mangni, Ram. By deed dated 13th July, 1921, Exhibit A (2), 
Mukh P i 


[4 


urported to sell the property to the wife and two minor sons of Mangni 
Ram. In the year 1928 one Santi Nayak, father of the appellant, obtained 
a money decree against Mangni Ram and Mukh Lal on a promissory nofe signed 
by them. In execution of this decres, the property in suit was sold by che Court 
and was purchased by Santi Nayak on 16th November, 1928. The purchaser 
took no steps to obtain possession of the property which he had purchased. 


meee Ne sear toee: aand November, 1949. 
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. In the year 1929 Mukh Lal.applied under.rule 13, Order 9, Civil Procedure 
Code, to get the decree obtained against;him by Santi Nayak, which had been. 
obtained ex parte, set aside. This application was dismissed by the Judge in execu- 
tion, and Mukh Lal lodged an appeal against the order for dismissal: 
On 29th March, 1930, Mukh Lal and Santi Nayak presented to the Appellate 
Judge an application for recording a compromise of the eu sis It was signed 
was 


y Mukh Lal in person and by Santi Nayak by his attorney, an in the following 
terms :, ; ; ; 

“The ap has been compromised between the t and the mpenn According 

allowed and the d 3 

o its original Tumben ind 


to the terms o i a ance ager: ae ese peer i spp€si may be 
dated 7th July, 1928, may be set aside and the title suit may be 1estored t 
Mukhlal d appellant may be removed from the category of defendants because the petitioner 


respondents have now come to know on enquiry and investigation that in fact the appellant has no 
connection with Mangar Ram and recenthy Margai Rama bas id in full the entire decretal amount 
with cost to the respondent consequently the auction sale will be set aside. Hence this petition is 
submitted and it is prayed that the auction sale and the decree may be set aside and the appeal may 
be decreed. The parties will bear their own costs of the appeal. In attestatian hereof the signatures 
of the respondents and the lawyers of the appellants and the respondents are affixed herein below. 
The petution of Mukhlal Prasad appellant and Santi Nayak respondent, dated 29th March, 1930.” ` 
The learned Judge who heard the petition was not satisfied with the-bona 
fides of the compromise and made an order in the following terms : f 
. “The pleader B. B. K. Biswas was permitted to sign the vakalatnama to-day and he signed 
it. I am not inclined to decree this appeal in terms of the compromise. I cannot set afide an ex 
parts decree in an old suit mmply because the parties want me to do so. I must be satisfi ed as to the: 
coriectness and bona fides of the allegations made in the petition for ing aside the ex parte decree. 
If the parties want to compromise they must settle the whole dispute including the original suit. Put 
up on 15th May, 1990, for hearing of thë appeal.” 3 ; 
_ Thereafter the parties did not appear on the days fixed for hearing the appeal 
which was consequently dismissed for non-prosecution. os 
On 16th October, 1937, the wife and sons of i Ram purported to self 
the property in suit to Ramphal Poddar deceased, who is now oe ana by 
respondents 1 to 4. The vendors based their title on the deed of 13th July, 1921, 
which was described, not as a kebala or sale-deed, but as a bajtnama ladati 
or deed of relinquishment. í . ` S ur 
1 


On 18th November, 1940, which was the last day before the period of limita- 
tion expired, Santi Nayak filed the suit out of which this appeal arises in the Court 
of the First Munsiff at Samastipur, claiming possession of the property and megne, 
profits. The learned Munsiff who tried the case decreed the plai tiff’s suit for 
possession but refused to give him mesne profits, holding that he had lost such 
profits by his own laches in not obtaining possession, a view which seems clearly 
right. Pie 
`, The defendant appealed and the appeal was heard by the learned Additional 
Subordinate Judge at Darbhanga. The learned Judge dismissed the appeal. 
He arrived at the following findings, which on their face appear to be findings of 
fact. First that the sale to Mukh Lal in 1908 was a benami transaction, Mukh 
Lal being benamidar for the jóint family comprising himself and Mangni Ram.; 
secondly that the’ conveyance of 13th July, 1921, was also benami, being, no more 
than a transfer from one benamidar to three other benamidars ; thirdly that in 
1928 when the Court sale took place the property in suit belonged to the family 
of Mangni Ram, who was the karta of the family, from which it followed that the 
property in suit was rightly seized in execution ;' fourthly that on the application 
to record the compromise in 1930, there was an agreement between ukh Lal 
and Sanji Nayak that Mangni would, pay the decree money and thé sale 
would be set aside, but there was actually no payment of decree money and the 
sale was not set aside; fifthly that the defendants, respondents 1 to 4, on their 
purchase of the property in the year 1937 were not, purchasers for value without 
notice. ‘As to this last point, it may be noted that the defendants never claimed 
to have purchased without notice of the plaintiffs title ; „their claim, as appearing 
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ie 15 of their ‘written statement, was that before they purchased they 
ad learned that the plaintiff had realised the entire purchase money from ‘the 
wife and sons of Mangni Ram and for that reason had taken no steps to recover 
possession of the’ property, and had no title left in him. Prudence should have 

to the respondents to confirm by enquiry from Santi Nayak the fact 
that he had no claim to the property. 


From the epee decision of the learned Subordinate Judge, an appeal 
was brought to e High Court at Patna and such appeal was h by Manohar 
Lall, J. learned Judge differed from most of the foregoing findings of the 
Subordinate Judge. He held that the title to the pes suit passed under 
the deed of 13th July, 1921, which was not benami, and that accordingly at the 
date of the Court order the judgment-debtors had no interest in the property in 
suit. The reason which the learned Judge gave for differing on this point from the 
finding of the Subordinate Judge was that the Judge had omitted to consider the 


Manohar Lall, J., then held that the decretal amount had been paid. In 
rea that conclusion he accepted the evidence of Moti Singh, whom the lower 
Courts held to be an unreliable witness. It is plain that in differing from the. 
view taken by the lower appellate Court upon appreciation of oral evidence Manohar 
Lall, J., exceeded his powers under section 100, Civil Procedure Code. Having 
held that the whole decretal amount had been paid to Santi Nayak, Manohar 
Lall, J., considered that this afforded an equitable defence to the plaintiff’s claim | 
for possession. Although the sale had not been set aside, this conclusion might 
be justified if based on sound premises. Their Lordships, however, are unable 
to hold that there was no evidence to support the conclusions of the learhed Sub- 
ordinate Judge that the decretal money was not paid. Apart from the evidence 
of Moti Singh, who, as noted, was disbelieved, there was no evidence that the 
money had been paid. No attempt was made to prove the occasion on which, 
or the manner in which, the money had been paid. The petition for compromise, 
did not profess to be a receipt for the moncy. It acknowledged payment, but 
only as part of the compromise and ‘it is on the face of it improbable that the money 
would have- been paid before the compromise was accepted. The pro com- 
Promise was of a singular character, since it apparently contemplated that the suit 
would proceed after Mukh Lall’s name as defendant had been removed, though 
clearly if the decretal money had been paid the compromise should have provided, 
for restoring the ies to the judgment-debtors. Their Lordships agree 
High Court and the Judge in the first appeal that the real 
truth at the back of this petition for compromise has not been disclosed. 


Their Lordships appreciate the strong element of suspicion which attaches 
to the plaintiffs case from the failure of his father to apply for possession until 
the very last moment, a matter which naturally weighed heavily with Manohar 
are J., but such suspicion does not amount to proof that the decretal money was 
paid. There may have been other grounds for the delay, and it is as difficult to 
‘understand, if the money was paid, why the judgment-debtors did not get the sale 
set aside, as it is to understand why, if the sale was valid, the judgment-creditor 
did not at once apply for possession. `. 

_ In their Lordships’ view, there was no ground upon which the Court 
could reject the findings of fact arrived at by the first Appellate Court, and on those 
findings the plaintiff’s suit must succeed. 

, - One other point was raised by Mr. Parikh for respondents 1 to 4» namely, 
that the I to the Board Wan hal properly constituted. At the time when 
the appeal to the High Court was lodged respondent 1 was Santi Nayak, but he 
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died béfore the ing of the appeal and his heirs, who, seem to have been his 
ac were reaps on record. The present appellant is the eldest of such 

irs. Very probably he is the karta of a joint family but apart from this point 
upon which Te is no’ evidence; all the heirs of Santi Nayak have exactly the me 
interest and ‘one’ of them can appeal under Order 41, rule 4. Their Lordships 
think that there is no force in this contention. 

Their Lordships will therefore humbly advise His Majesty that this appeal 
be allowed ; that the order and decree of the High Court at Patna dated 15th 
May, 1945, be set aside and that the judgment’ and decree of the Court of the 
Additional Subordinate Judge of agi anan dated 24th August, 1943, and the 

dgment and decree of the Court of the First Munsiff at Samastipur dated 25th 
anuary, 1943, be restored. Respondents 1 to 4 must pay the costs of the appeal 
to the High Court and of this appeal. ‘ i 


Solicitors for Appellant: Douglas ‘Grant @ Co. - 
Solicitors for Respondents: Barrow Rogers &' Neill. 
K.S. - a = Appeal allowed 
á [PRIVY OOUNOCE..] 
(On appeal from the High Court of Judicature at Allahabad.) . 


PRESENT :—Lorp Smionps, Loro MAGDERMOTT, Lorp RADOCLIFFE, Sm JOEN 
BEAUMONT AND Sm LIONEL LEACH. 


Lala Manmohan Das | | .. Appellani* 
Da É A 

The United Provinces and others ` .. Respondents. 

Electricity Act (IX , section 9 (2) and (3)—Charge if a “tr ” rathin section 9 (2) of 
Act— Absence Assia pl jane Ba oe to Ka A ka nth licensese—Effect. ; 

A charge is a “ transfer ” within the meaning of section 9, sub-section (2) of the Indian Electricity 
Act and is void when created by a licensee (a company) issuing debentures without the 4 
consent in writing of the Provincial Government. Persons holding such debentures are not entitled 
to rank as secured creditors in the winding-up of the company. ` 

Conclusion in United Provinces v. Lala Manmohan Das, L.L.R. (1941) All. 691 (F.B.), approved. 

Lala Manmohan Das v: Lower Ganges and Jamuna Electricity Company, Lid., T.L.R. (1940) All. 568° 
Ar approved. ; : | 

Their Lordships’ Judgment was delivered by 

Sm Jonn Beaumont.——These: consolidated appeals are from a decree: of a 
Division Bench of the High Court of Judicature at Allahabad, dated the 22nd 
August, 1941, and from an:earlier decree of a. Division Bench of that Court, dated 
the goth April, 1940, both decrees being made in the winding-up of the Lower 
Ganges and Jumna: Electricity Distributing’ Co., Ltd. (hereinafter called the 

The question which calls for decision is whether certain mortgage debentures 
issued by the company for the purpose of securing a sum of Rs. 3 lacs with interest; 
and secured by a debenture trust deed, constitute a valid charge on the under- 
taking and assets of the company, or whether the charge upon the undertakiig 
intended to be created in favour of the debenture-holders is void by reason of the 

isions of section 9, sub-sections (2) and (3) of the Indian Electricity Act 
ix of 1910 (hereinafter called the Act). These sub-sections are in the following 
a : 
Oe Ge. asin ag Lak, ae See en SS 


part thereof, by sale, mortgage, lease, exchange or otherwise without the previous consent in writing 
of the Provificial Government. y 3 , . F ieee 








"PG Appeal Nos.' 27; 28 and ag of 1946, ` l 1th December, 1949. | 
37 
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(9) Any agreement relating to any transaction of the nature described m...... Sub- 
section a) unless made with, or subject to, such consent as aforesaid, shall be void.” “Sa 
The relevant facts giving rise to this appeal are not in dispute and are as. 


follows. In July, 1929, the United Provinces Government, acting under section 3 (1) 

of the Act, granted a licence for the distribution and supply of electrical energy. 

within certain specified limits to a firm known as P. L. Jaitly & Co. The licence 

vided inter alia for the supply of electrical energy in bulk by the Public Works 

ent (Irrigation Branch of the sdid' ‘Government to the licensees, and for, 

the assignment of the licence and transfer of the undertaking by the licensees to a 
company formed, or to be formed, under the Indian Companies Act. : 

On the 11th February, 1930, Messrs. P. L. Jaitly & Co. transferred their. 
licence and interests under the agreement to the company, which was incorporated 
for the purpose of taking over the licence. It is conceded that the licence was 
validly assigned to the company and the supply of electricity by the Government 
to the company commenced on the 1st November, 1930, and continued thereafter 
im accordance with the terms of the said supply agreement. 


. On the 7th May, 1932, the company made an issue of mo debentures 
Pange hg the kama BERA, lacs able with interest aè ihe rate a 74 per cent. 
per annum free of income-tax. Baoe making the said issue the company did not 
ask for, or obtain, the written consent of the said Provincial Government in accord- 
ance with the provisions of section 9 of the Act. The appellant Lala Manmohan 
Das is the holder.of the. bulk of the said debentures. . ; 


The said debentures were secured by a debenture trust deed Ex. D-4 dated 
the i May, 1932, and made between the company of the one part and the Central 
of India, Ltd., and Lala Manmoban Das as trustees of the other part. 


The trust deed was in common form and nothing turns upon the construction’ 
of any particular provision thereof. By such deed the company mortgaged to 
the trustees specific assets including the benefits arising from the said licence. 
Clause 6 created a floating charge on all the assets of the company. ‘The security 
was to be enforceable on the happening of various events including the making 
of an order for the winding-up of the company. When ‘the security became 
enforceable the trustees were to have power to enter into possession of the mort- 

properties and to sell the same and the proceeds of sale were to be applied 
or discharging the amount due on the said debentures. 


On the 1gth March, 1937, an order was made in the High Court at Allahabafl 
for the winding-up of the company. i | D 


The question as to the validity of. the charge in favour of: the said debenture- 


holders or their trustées early engi the attention of the Court,:and on the 24th 
November, 1939, Mr. Justice , who was the Judge in winding-up, directed 
the Official Liquidators of the company to insert an ‘advertisement in news- 


papers to the effect that the question `of the validity of the debentures would be 
considered by the Court on the 18th December, 1939, on which date persons 
interested. should appear and make their submissions-to the Court. Accordingly, 
on the said, 18th December, 1939, the Official Liquidators applied to the: Judge 
for instructions as to whether they should treat the holders of debentures as entitled 
to, have preference over the other creditors. The Central Bank of India Limited 
‘and Lala Manmohan Das as trustees for the debenture-holders, and P. L. Jaitly 
& Co., as managing agents of the company, appeared at the hearing, but the 
United Provinces Government did not appear. - ingi 

On the goth December, 1939, Mr. Justice Allsop on the said Aree 
held that the said debentures by reason of section g of the Act created no valid 
charge and that the debenture-holders should rank only as unsecured creditors. 


From the order of Mr. Justice Allsop, Lala Manmohan Das, as a debenture- 


holder, preferred an appeal under the Letters Patent to the High Court at bad, 
citing as respondents the Official Liquidators of the Company the Central Bank 


y1 


ng LALA MANMOHAN DAS 0. THE UNITED PROVINCES (P.0.). / 299 


of India, Ltd., and. Messrs. P. L. Jaitly & Co. The Government, of United 
Provinces was not made a respondent. 5 ee Hi 

The said a was heard. by a Division Bench consisting of Thom, C.J:, 
and Ganga Nath, J., who-by their judgment dated goth April, 1940; reversed the 
decision of Mr. Justice Allsop, Lala Manmohan Das v. Lower Ganges and Jamuna 
Electricity Distributing Co., Lid The view which the learned Judges took was 
that, whilst the specific mortgage in favour of the trustees contained in the said 
trust deed was invalid under section g of the Act, the floating charge created by 
such deed did not fall within the prohibition contained in section 9 (2). There 
was accordingly an effective charge in favour of the debenture-holders upon the 
undertaking of the company, and the debenture-holders were accordingly 
creditors. i 

On the 20th December, 1940, the United Provinces made an application in 
the eee of the company, claiming that they were not bound by the deci- 
sion in the Letters Patent ap to which they had not been parties, and claiming 
further that they were enti to an equitable lien on. the assets of the company 
for the cost of electrical energy plied to the company and not paid for, and 
that such lien ranked in front of the said debentures. n l 

The said application came up for hearing before a Division Bench of the said 
High Court, consisting of Sir Iqbal Ahmad, A.C.J. and Allsop, J., when the Court 
referred to a Full Bench of such Court the question “ whether a charge is or is not 
a transfer within the meaning of clause (2) of section g of the Indian Electricity 
Act IX of 1910”. 

This question was considered by a Full Bench consisting of Sir Iqbal Ahmad, 
A.C.J., Allsop, J. and Yorke, J.: United Provinces v. Lala Manmohan Das*. The 
Full Bench held unanimously that a charge was a transfer within section 9, sub- 
section (2) of the Act. 

The hearing of the application of the United Provinces before the Division 
Bench was then resumed and the Bench acting on the opinion expressed by the 
Full Bench that the debenture-holders were not secured creditors, ordered and directed 
the Official Liquidator not to treat the holders of the debentures as secuted creditors. 
The Court further held that United Provinces Government had no equitable lien 
on the assests of the company and directed the Official Liquidator to treat the 
Government and the’ holders of the debentures equally as unsecured creditors. 


Appeal No. 27 of 1 is an appeal by Lala Manmohan Das against.the last 
mentioned order of the Court so far as it directs the Official Liquidator not to treat 
the debenture-holders as secured creditors, The contention of the appellant’ is 
that although the specific mortgage of thé licence purported to be'created by the 
said trust deed is void under section g of the Act, the Hoating charge embraced the 
undertaking and all the assets of the company not ‘specifically and effectively 
mortgaged and such charge is not within the prohibition imposed by the said section 
and is valid. Their Lordships, therefore, are called upon to decide between the 
view taken by the Division Bench of the Allahabad High Court in the Letters 
Patent ap that a charge: is not a transfer by sale, mortgage, lease, exchange 
or otherwise, within section 9 (2) and the contrary view taken by the Full Bench 
of such Court. This question depends entirely upon the construction of the Act 
and their Lordships, without committing themselves to the whole of the reasoning 
of the learned Ju of the Full Bench, think that they have come to the right 
conclusion in this matter. They are, therefore, of opinion that the direction given 
by the said h Court to the Official Liquidator not to treat the debenture-holders, 
as secured itors was justified. This disposes of Appeal No. 27 of.1946. 

Appeal No. 28 of 1946 is an appeal by the Government of the United Provinces 
oe the dismissal of their claim to be entitled to an equitable lien on the pro 
of the'company. No’ argument has been presented to the Board in support of su 
claim and*the appeal will be dismissed. > y 


1. LL.R. (1940) All, 568, a LLR. (1941) All. 691 (F.B.).. 
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"Appeal No. 29 of 1946 is ah appeal by the United Provinces and the compan} 
against the decision fae Allahabad High Court in the Letters Patent appeal 
holding that the debenture-holders were «secured creditors. Having regard to 
the view which their Lordships: have taken in Appeal ‘No. 27 of 1946, this appeal 
has become ineffective and will be dismissed. ` ros 
Their Lordships, will, therefore, humbly ‘advise His Majesty that all three 
appeals be dismissed.. The, appellant Lala Manmohan Das must pay the costs 
of the United Provinces in Appeal No. 27. The United Provinces must pay the 
costs of Lala Manmohan Das in Appeals. Nos. 28 and 29. There will be a right 
of set-off. og ah nie, od << B; 
KS. — Appeals dismissed. 
‘TPRIVY OOUNOIL.] i 
(On appeal from the High'Court of Judicature at, Madras.) | z 
PRESENT :—LORD GREENE, LorD Smonps, Lorp Ravaurre, Sm JOHN 
BEAUMONT AND SIR LIONEL LEAH. ` : . " < ss 
Tiruchendur Sri Subramaniaswami Temple "+, Appellant* 
v. , a at ' 6 , 
P. Ramaswamia Pillai and others l | .., Responderits. 
ee ion—Bequest to only son followed by prevision for property passing to deity if the son kas 
ng . ' 
A testator stated in his will “ T have bequeathed to my son P the i t to all my properties and 
no 


moneys, etc., and he shall solely enjoy them. If he or his son the sald properties shall 
pass to Subramaniaswami at Tiruchendur”. On a construction of the will, 

Hald : The bequest to the son was unconditional and ‘therefore conferred upon him an absolute 
estate. The provision for devolution of the property in case the son should die without issuc was not 
in anyway intended to limit either the character of the estate that was given by the earlier bequest 
in favour of the son or make it conditional end liable to be divested at his death without issue, 


Sir Herbért Cunliffe, K. C. and R. A. Parikh for. Appellant. -- 


Respondents Ex parte. ans 

Their Lordships’ Judgment ‘was delivered by 

Sm LIONEL Lzacs.—The appellant is the idol of a: Hindu temple at Kasba 
Tiruchendur in the Province of Madras. The appeal arises out of a suit brought 
in the name of the idol by the trustee of the temple in the ‘Court of the Subordinate 
Judge of Tuticorin for a decree for possession of properties which had formed 
the estate of one Minakshisundaram Pillai, who diéd'on thé 21st May, 1919. The 
appellant claimed to be entitled to the estate under a will executed by the deceased. 
The Subordinate Judge construed the will age inte the appellant and his decision 
was upheld by the High Court of Madras.’ The appeal is from the’ decree of the 
High Court. ; A; fe b GE 

The will of the. testaor is dated goth May, 1919, and reads as follows : 

“I am now an in-patient in the hospital at Maduré, having undergone an operation for car- 
buncle. As I have suspicions about my surviving, I have:bequeathed to my son, Picha Pillai the right 


to all m i d moneys, etc., and he 50 enjoy them. If-he or his son bas nc 
child, the mid ropata hall pan to Nana sata Tiruchendur.” : 4 a 
On the next day the testator added.this codicil.: ' 
“This is written in continuation of the’ will executed yesterday, the goth instant. With the 
money got from moneys and pro-notes, etc., my elder brothers shall purchase immoveable pro- 
partic cach as lands, ete. la the name of my sgn.’ eS b f 
The will and codicil were registered. Ria np 7 a 

The testator was a member of a' joint Hindu family which became divided 
in 1880. He entéred-Government service and'ros¢ to the rank of Deputy Collector. 
He died on the 21st May, 1919, the day on which he executed''the ‘cddicil. His 
aaa 


i 
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son Picha Pillai then entered into possession of the estate and enjoyed it until 
his death. He died on the roth December, 1927, without’ issue. Thereupon 
his reversioners took possession of the properties. 


On the roth November, 1932, the appellant instituted the suit out of which 
the appeal arises.’ There were 23 defendants. Defendants Nos. 1 to 22 were 
sued as being in possession of different parts of the estate. The 23rd defendant 
was alleged to be an alienee of one of the other defendants in respect of a part of 
the estate. The appellant claimed that'on the death of Picha Pillai he became 
entitled to the entire estate.’ During the pendency of the suit the appellant entered 
into written agreements of compromise with defendants Nos. 1, 3, 4, 5, 6, 7, 8, 10 
and 11. He settled with the 13th defendant out-of Court and abandoned his 
claim for relief against defendants Nos. 17 to 22, on liberty being given to him to 
file fresh suits . against them. i ; 


The remaining defendants contested the suit and on the issues framed by 
him the Subordinate Judge held that the will and codicil were “ true and valid ” ; 
that Picha‘ Pillai took an absolute estate, notwithstanding the direction that if 
he or his sor had no child the properties should pass to the temple, and the bequest 
to' the’ temple was bad as contravening the rule against perpetuilies to be found 
in section 5 of Madras Act No. I of 1914 (re-enacted as section 114 of the Indian 
Succession Act, 1925). In accordance, with these findings he dismissed the suit 
against the contesting defendants and also against the 13th defendant and defen- 
dants Nos. 17 to 22. As against defendants Nos. 1, 3, 4, 5, 6, 7, 8, 10 and 11 he 
passed a decree in the terms of the compromise agreements which had been filed 
in Court ; but he did not include therein a direction for partition. The agreements 
of compromise represented 20/27 shares in the estate. 

In their appeal to the’ High Court the appellants joined as respondents only 
defendants Nos.:2; 9, 12, 14, 15-and 23:. .- AH f 

The learned Judges who heard the appeal (Pandrang Row and Abduf 
Rahman, JJ.) agreed with the trial Court that the bequest to the son was uncon; 
ditional and therefore conferred upon him an absolute estate. In the circum- 
stances jt was not necessary for them to decide whether the direction that the 
properties should pass to the temple in the event of Picha Pillai dying childless 
would have been valid had the gift to him not béen unconditional. It was urged 
that the Subordinate Judge had erred in not directing partition of the 20/27 
shares. The’ High Court refused to interfere on the grounds that the appellant 
had deliberately refrained from making the defendants who had entered into agrée- 
- ments of compromise parties to the appeal and that a belated oral application 
to add them after the defect had been pointed out was not deserving of serious 
attention. 

For the appellants it is said that the Courts in India had erred in their inter- 
pretation of the will and in not granting a decree for partition in respect of the 
shares acquired under the agreements of compromise.’ 

The, words | ` 
| “I have bequeathed to my son Picha Pillai the right to all my properties and moneys, ctc., and 
he shall solely enjoy them ” ’ bout waren 
are free from: ambiguity and if they stood-alone could only be read as conferring 
on him an absolute.estate. For ‘the appellant it is argued that the words which 
follow ' s Tal i a 

` « If'he or his son has no child, the’ said properties shall pass to Subramaniaswami at Tine 
chendur ” 9 o iaa a 
are a qualification and if the will is read as a whole they have the effect of creating 
a devise in favour of the deity of the témple in the event of Picha Pillai dying childless: 
Their Lofdships are of the opinion that the additional words do not have this 
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Section 95 of the Indian Succession Act says that where property is bequeathed 
to a person he is entitled to the whole interest of the testator therein unless it appears 
from the will that only a restricted interest was inténded for him. It follows from 
what has already been said that their Lordships consider that restricted interest 
was not intended here. They agree with the opinion of the High Court that the 
testator, as an after-thought, wanted to determine the devolution of the property 
in case his son should die without issue but not in any way to limit either the cter 


| of the estate ET see the earlier est in favour of the son, or to make 
it conditional and liable to be divested at. his death without issue. The testator 

had only one son, and it was natural that he should desire that his estate should 
devolve upon him unconditionally. |, ; : 
"The argument that the High Court erred in refusing to give a decree for parti- 
tion in respect of the properties comprised in the agreements of compromise must 
also be rejected. The learned Ju have given adequate reasons for their 
refusal. 
Their Lordships will humbly advise His Majesty that this appeal should be 
dismissed. The responden.s have not appeared before their Lordships’ Board 
but the appellant must pay such costs as respondents Nos. 1, 4 and 5 have incurred 
in the appeal. ‘ 

Solicitors for Appellant : Lambert and White. 

Respondents Ex, parts. | ; Ng 

V. S. < Sit 5S Appeal dismissed. 

| [PRIVY COUNOIL.] ` 
(On appeal from the High Court of Judicature at Bombay.) 

Present :—LorD MACDERMOTT, Loro Rem, Lorp RADOLIFFE AND Sm 
MADHAVAN Nar. | | 
Lumbhardar Zutshi and another ye .. Appellants* 

o. ; ; 

. Criminal Procedure Code (V of 1898), section 197—Saastion for prosecution of public servant for 

an offence under section 161, Penal Codsa—Necessity. 


Sanction under section 197, Criminal Procedure Code, is not necessary before a public servant 
could be prosecuted for an o ence under section 161, Penal Code. vows 


Gill v. The King, (1948) 2 M.L.J. 6: L-R. 75 LA. 41 (P.C.), followed. 

A. G. P. Pullan for Appellants. 

John Megaw for Respondent. 

Their Lordships’ Judgment was delivered by 

Lorp Raw.—On 19th June, 1946, the appellants were convicted and sentenced 
by the Chief Presidency Magistrate, Bombay. The against the 1st appellant 
was that he, being a public servant, accepted a sum of Rs. 15,000 for forbearing 
to prosecute a metal merchant named Vakharia and thereby committed an offence 
punishable under section 161 of the Indian Penal Code. The end appellant 
was charged with abetting that offence. An appeal by the 1st appellant to the 
High Court at Bombay was dismissed on 20th March, 1947. It a from 
the judgment of Stone, C.J., that there were two grounds of appeal fr that 


1947. ee Lk P g 
* P, Q. Appoal No. 5 of 1948. a8th November, 1949. ` 
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On 21st April, 1947, a petition for special leave to appeal was lodged by the 
1st appellant. In this petition no reference was made to anything which had 
occurred before 15th March, 1944, when the charge against the appellant was 
framed by the Chief Presidency Magistrate!: -it was ‘narrated that the two main 
pone of appeal to the High Court had been the invalidity of the whole proceedings 

use no sanction to the prosecution had been given and that on the merits of 
the case the appellant had been wrongly convictéd. It was then stated : 

“ The grounds upon which'your petitioner secks leave to appeal are : 

Ter (i) out Go oe and Areare Lokur erred in holding that ae wa zor required 
to em e to cognizance of the e inst your petitioner, that the wW. 
ted Bln yens in these circumstances without fen ie an that his conviction is, therefore, a 
z an i ae T ; gh 

(ii) that there is a conflict of judicial opinion in India as to the true construction of section 1 7 
in particular as to whether sanction is required where a charge of taking a tification is brought 
against a blic servant and that it is fitting that this conflict should be settled by the judgment of the 
, Judicial ommittes.” 

On this petition leave to appeal was granted by Order in Council of 21st May, 
1947. On 27th May, 1947, a petition for special leave to appeal was lodged by 
the and appellant. The grounds of appeal stated in this petition were : , 

“that your petitioner submits that the trial of the said Lambardar Zutshi without previous 
sanction of the r-General 'in Council under section 197 of the Criminal Procedure Code 
was without jurisdiction, that therefore the trial of your petitioner jointly with him for abetment 
of the offence alleged to have been committed by the said Zutahi was also illegal < and that the con- 
viction and sentence passed upon your petitioner should be set aside.” 

:. On this petition leave to appeal was granted by Order in Council of r1th 
June, 1947. © PPRT A a a 

When leave to appeal wab granted to the appellants it was still an open question 
whether sanction under section 197 of the Criminal Procedure Code was n 
before a public servant could be prosecuted for an offence under section 161 of the 
Indian Penal Code. It has now been settled by their Lordshi judgment in Gill 
v. The Kingt, that sanction is not necessary and accdtdingly the appellants cannot 
succeed on the grounds of appeal set out in their petitions for leave to appeal. Their 
counsel argued this appeal on an entirely different ground which is not even referred 
to in the judgments of the High Court, although.a preliminary objection raising a 
somewhat similar point was ees unsuccessfully before the Chief Presidency Magis- 
trate. Their Lordships would only be prepared to allow such an argument in an 
exceptional case. In the presént case it was argued that the new ground of appeal 
raised a question of jurisdiction, and their Lordships permitted the argument to 
po The argument was that the ttial and conviction of the appellants were void 

use the police investigation which led up to the trial was conducted illegally. 
This was a non-cognizable case and section 58 (2) of the Bombay City Police Act, 
1902, provides that no ‘police officer shall investigate a non-cognizable case without 
the order of a Presidency Magistrate. There was an order by the Chief Presidency 

istrate in this case, but it was submitted that this order was invalid because 
ee was bound before making such an order to comply with the require- 
ments of section 202 (1) of the Criminal Procedure Code and he bad not done so. 

_ In their Lordships’ judgment this new aioe of e does: not involve 
any question of jurisdiction. If the argument for the app ts were well-founded 
it, would establish that the proper procedure had not been followed before the 
making of the order of 8th March, 1943, which authorised the police to investigate 
the alleged offence. Such a fault in procedure might have important consequences 
but it could not in their Lordships’ judgment deprive. the Chief Presidency Magis- 
trate, of hfs jurisdiction to try the appellants. . ki . 

Their Lordships do not propòse to consider whether there was any fault in 
procedure in this case because it would be entirely contrary to the settled practice 
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of the Board to entertain a question of this character when that question was not 
Argued in the High Court and is not referred to in the appellants’ petitions for special 
leave to appeal. 
Their Lordships will, therefore, humbly advise His Maj that this appeal 
should be dismissed. a a i 


Solicitors for Appellants : Barrow Rogers and Neill. 
Solicitor for Respondent : Solicitor, High Commissioner for India. 
V. S. | Appsal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—Mnr. JUSTIOE SomAsUNDARAM. 
Gannon Dunkerly & Co. (Madras), Ltd. : .. Patitioner.* a 
Side tha clan “combine” sad) fom Mets ark Gade te oe ney aken 
to be carried’ —N at a violation LA : 
If, in a permit issued for a lorry under section 53 (2) of the Motor Vehicles Act, under the column 


“ nature of goods to be carried’ building materials are mentioned, it cannot ‘be construed as a condi- 
tion of the permit. In cases where the authorities want to restrict the permit bolder to carry ‘certain 
articles only there is nothing pre them from imposing such a condition if they deem it neces- 
Soy nia Me almin ee itions’. The carrying of furniture, therefore, cannot be said to be a 
violation of the conditions of the permit. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Chief. Presidency 
Magistrate, Egmore, Madras, in M. V. No. 2539 of 1948, dated 6th July, 1948. 

T. S. Padmanabha Atyar for Petitioner. ii 

G. Gopinath for the Crown Prosecutor (S. Govind Swaminathan) for the Crown. 

“The Court made the following 


Orpzr.——The petitioner in this case is a firm of building contractors and they 
have been convicted under sections 42 and 123 of the Motor Vehicles Act and 
sentenced to pay a fine of Rs. 100. 


The case for the prosecution is that in respect of M.S. C. No. 109, which is a 
lorry owned by them they carried goods, to wit, furniture, contrary to the conditions 
of the it. The company has been given permits fora number of lorries of 
which M. S. C. No. 109 is one. According to the prosecution, the only 
permitted to be carried in the lorry are building materials which is mentioned 
as against the column “ nature of goods to be carried ”, which is item 8 in the 

it given to them. There are about nine items in the permit starting with the 
“name of the holder, father’s name, address, area, etc., type and capacity of vehicles, 

itted' laden weight, nature of goods, date of expiry and y “conditions ”. 
As against this column “conditions” it is stated that M. S. C. No. 109 is per- 
mitted to carry two persons in the driver’s cab and nine persons in the bo Wot the 
lorry provided it is empty. No other condition is mentioned therein. It may be 
stated here that the it that has been given to them mentions the register numbers 
of other lorries and under the column “conditions” four other lorries 
whose register numbers are mentioned therein are permitted to carry two persons 
in the driver’s cab and 12 ms in the body of the lorry provided it is empty 
and as lorry No. M. S. C. 8387 it is mentioned that it is i to 
carry building and road’ materials only. It is therefore clear from what is stated 
against column “ conditions” that there is no prohibition from carrying furniture 
in this lorry, M. S. C. No. 10g. It is true that there is no permission either to 
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carry furniture but when we read the conditions as regards M. S. C. No. 8387, 
permitting it to carry building and road materials only and when there is no such 
restriction with to the other lorries, it is not unreasonable to infer that under 
the column “ conditions ” no such restriction is imposed on this lorry. i 
But it is contended by the Crown that as against column 7, nature of the goods 
to be carried, it is stated ‘building materials’ and therefore this is a condition of the 
permit. The permit for these lorries is issued in form No. 36, prescribed by the 
authorities which is found at page 207 of the Madras Traffic Code. After setting 
out what has to be mentioned in the application as against each column there is a 
separate column under the heading ‘conditions’. Under section 53 (2) of the Motor 
Vehicles Act, the Regional Transport authority may in granting a private carrier’s 
permit impose conditions to be specified in the permit, relating to the description 
of the goods as may be carried. It is therefore contended by the Crown that what 
is described in column 7 as to the nature of the goods to be carried must be inter- 
preted as a condition and therefore in this case as only building materials are des- 
cribed as the nature of the goods to be carried, it must be as limited only to 
building materials. A reading of the various columns will clearly show that each 
column cannot be interpreted as a condition of the permit. It is only a description 
of the particulars required for the licensing authorities so that they may be in a 
position to issue a permit. For instance, the second column “ father’s name” 
cannot be said to be a condition of the permit, nor column g “ address” be so 
termed. If these were conditions there is no need why there should be a separate 
column for “ conditions ”. The Transport authorities issue permits for buses 
also. In such cases the seating ca ity is mentioned as one of the particulars required 
in column 5 of the permit. Where the seating capacity has been exceeded, it has 
been held by this Court in C. M. P. No: 6296 of 1948 not to be a violation of the 
conditions of the permit though it may amount to an offence under some other 
provisions of the Motor Vehicles Act. If, therefore, taking of passengers in excess 
of the seating capacity mentioned in the permit is not a condition, I do not see how 
if under the olin “nature of the goods to be carried” building materials 
are mentioned, it can be construed as a condition of the permit. Apart from this 
there is evidence in the permit itself that in cases where the authorities wanted to 
restrict the permit holder to carry certain articles only, they have mentioned it 
as for instance M. S. C. No. 8387, where under “ conditions” it is restricted to 
carry building and road materials only. There is nothing preventing the licensing 
authorities from imposing such a condition if they deem it necessary under’ the: 
column ‘conditions’. In the circumptances therefore, the carrying of furnititre 
cannot be said to be a violation of the conditions of the permit. |. Ae 
It is not suggested that this furniture was transported from one place to another, 
for hire. In fact it is aot disputed that they carried their own furniture from, ong- 
place of theirs to another of their own. Ng - EOE akan 
It is pointed out that the accused has pleaded guilty to the charge.- But'it is’ 
clear from what I have stated above.that what the accused pleaded guilty td was 
to the facts, viz., that they carried furniture. Th i it. If thistamounts 
to an offence undoubtedly they are guilty of the . But if these facts-do not- 
amount to an offence I do not see how a plea of guilty will avail the tion. 
In the circumstances, therefore, I hold that it is not a plea"of guilty of the offence’ 
but it is only an admission of the facts stated in the charge sheet which do not amount’ 
to an offence. i je a i 
The conviction and sentente are therefore set aside and the fine if paid will be’ 
refunded. , 4 bak 
V.P.§. . OA f 5 -, Petition allowed. . 
PE a 
e 


38 


go6 THE MADRAS LAW JOURNAL REPORTS. [1950 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr, Jusroe BASHEER AHMED SAYEED. 
Challa Appayya and another .. Patitioners* 


D. 
Desetti Chandra Ayya and others .. Respondents. 

Contents Aet (IE of aUa), eee Oo ee J0- ear St ee transferred to others— 

iginal pattedar’s heirs it net contested —Decres execuisd—Papment by them—. suu by them against 
for reimbursement of cist mansy paid by them—How far sustainable. 

Plain i ee Ba TS AEG re nen peop ea i estate and the defendants 
had purchased the suit lands the originel owner and had been in enjoyment, they did 
not pay rent for a number of faslis in respect of the lands. Thereupon the Zamindar a mit and 
got a decree for arrears of cist against plaintiffs as being the pattadars on the register. Since the 
plaintiffs did not contest the suit, a decree was passed against them and moneys were recovered in 
execution against them, 

In a suit by them against the defendants who were the real owners of the lands claiming reim- 
bursement of the moneys so paid, 
© Held, that as the plaintiffs had not succeeded in showing to any extent that the defendants 
had had an rtunity cither to accept or reject the benefit said to have been conferred upon them 
by reason of the payment of the cist made by the plaintiffs, and further as the plaintiffs had not 
contested the suit b t against them, th would not be entitled to the benefits under section 70 
of the Contract Act. Further, the plam having ceased to have any interest in the lands by 
reason of the sale by their predecessor, it could not be claimed that they could be entitled to 
contribution from defendants under section 69 of the Contract Act. 

Lakshmanam Chetti v. Arunachala Chetti, (1931) M.W.N. 1291 and Sampath v. Rajak of Venkatagiri, 
A.I.R. 1931 Mad. 51, followed. 

Bhagirathibei v. Digember Ambadas, A.I.R. 1945 Nag. 179, distinguished and not followed. 


Petition under section 25 of Act IK of TE praying that the High Court will 
be pleased to revise the decree of the Court of the District Munsif, Rajam, dated 
gth October, 1947, in S. C. S. No. 300 of 1947. 


C. V. Dikshitulu for Petitioners. 
B. V. Ramanarasx for Respondents. 
The Court delivered the following 


Jopcuent.—Upon the facts set out in h 6 of the learned District 
Munsif’s judgment I think the conclusion that the learned District Munsif has 
come to is right and his decision will have to be upheld. The plaintiffs in this 
case filed a suit to recover a sum of Rs. eo ee been recovered 
from the plaintiffs by the Bobbili estate as and towards arrears of rent due in respect 
of lands for which the plaintiff’ maternal grandfather was pattadar. The plaintiffs 
are the heirs of their maternal grandfather who held Jands under the Bobbili estate 
in patta No. 44. That maternal grandfather of the plaintiffs had sold away the 
lands in the zamindary about 20 years ago to the defendants by Exhibits D-1 and 
D-2 in the t suit out of which the petition has arisen. Ever since the said 
sale the dants had been in enjoyment of the lands and the plaintiffs have 
had nothing to do with the same. e defendants did not pay rent for faslis 1342, 
1343, 1344 and 1345 in respect of lands purchased by them though they had paid 
the rent for the previous faslis and also tor the subsequent faslis. Th n the 
Rajah of Bobbili filed a suit and obtained a decree for arrears of cist in S. S. 
No.’75 of 1936 against the plaintiffs as being the pattadars. The plaintiffs did not 
contest the suit and in execution of the decree obtained against the plaintiffs a sum 
of Rs. 110-5-6 was recovered from the plaintiffs by attachment of the moveable 
assets of the plaintiffs in or about the 14th February, 1945. 

The plaintiffs’ contention is that the defendants who were the owners of the 
lands had to pay the said arrears of rent but since the Bobbili estate had recovered 
the said arrears of rent from the plaintiffs, the plaintiffs were entitled to claim 





“GC. R. P. No. 420 of 1948. gth December, 1945. 
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reimbursement and the defendants were bound to make good the amount as they 
had enjoyed the benefit of the same. The plaintiffs urged that either under 
section 69 or 70 of the Contract Act their claim against the defendants for the 
amount recovered from them by the Bobbili estate was tenable and the plaintiffs 
had a right to be reimbursed by the defendants. 


The defendants denied that the amount in question was due by them to the 
Rajah of Bobbili and contended that,the plaintiffs were not entitled to claim any 
reimbursement. Their further argument was that neither section 69 nor 70 of 
the Contract Act would apply to the case. As regards the contention of the defen- 
dants that they have not committed any default in the payment of rent to the Rajah 
of Bobbili for the faslis in question, the learned District Munsif held that the defend- 
ants had not paid the cist for the said period to the Bobbili estate and the receipts, 
viz., Exhibit D-3, filed by the defendants did not cover the faslis mentioned in 
Exhibit P-2 and gave a finding accordingly. 

As regards the question as to whether the plaintiffs were entitled to claim 
reimbursement from the defendants cither under section 69 or section 70 of the 
Contract Act, the learned District Munsif held that neither of the sections would 
apply to the case and dismissed the suit on that ground. The petitioner has there- 
fore preferred this petition against the said decision of the learned District Munsif. 
The District Munaf has relied upon the decision in Yogambal Boyes Ammani Ammal 
v. Naina Pillai Marakayar!, for holding that under section 70 of the Contract Act 
the party sought to be made liable must not only have benefited by the payment 
but also must have had the opportunity of accepting or rejecting such benefit and 
that where no such option was left to the defendants as in the present case, it could 
not be said that the defendants have enjoyed such benefit within the meaning 
of section 70. As against this decision the learned counsel for the petitioner has 
invited my attention to Sri Sri Sri Kisina Chandra Deo v. Srimivasacharlu*, where it 
has been held that section 79 of the Indian Contract Act should be applied in all 
cases where the requirements of the section are fulfilled whatever might be the English 
law on the subject, that a person must be said to have enjoyed the benefit of an act 
within the meaning of section 70 of the Indian Contract Act, when he in fact enjoyed 
the benefit by accepting or adopting it, without objecting to it, and, that section 
70 does not require that the defendant must have an option of d the 
benefit, if that means that before the benefit is conferred he must be given the choice 
of accepting or declining it. This decision of the Bench consisting of Miller and 
Sadasiva Ayyar, JJ., no doubt differs from the view held in Yogambal Bayes 
Ammani Ammal v. Naina Pillai Marakayar!. But in a later decision, viz., Naraina 
Pai v. Appu?, to which also Sadasiva Aiyar, J., was a party, he has acknowledged 
that the trend of decisions was against the view expressed by him in Sri Sri Sri Kisina 
Chandra Deo v. Srinivasacharlu®. Even so in Sampath v. Rajah of Venkatagiri‘, Madhavan 
Nair, J., reviewing all the previous decisions on the scope of section 70 of the Indian 
Contract Act has held that under section 70, it must be shown that the aaa 
benefited has had the opportunity of mete es rejecting the benefit To a 
similar effect is the decision in Lakshmanan i v. Arunachala Chettt®, wherein 

ven, J., has held that the very wide language of section 70 of the Contract 
Act must be read with two qualifications, viz., (1) that it is not enough that the 
work resulted in benefit to the defendant but it must be shown that it was done 
in part at least for his benefit; and (2) that the defendant must have been in a 
position, after the execution of the work, to exercise the option whether or not to 
avail himself of the benefit. Even in this decision all the previous rulings of this 
Court have been reviewed. It is therefore clear that in order to claim the benefit 
of sectione 70 it must be shown that the defendants not merely enjoyed the benefit 
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of the payment màde by the plaintiffs but it must also be shown that the defendants 
have the opportunity of accepting or rejecting such benefits. Though the 
section does not in terms specify that such an opportunity shall be afforded to the 
person against whom the claim is made, nevertheless in the interests of justice it 
scems to be a sound principle that such person should be given the option to accept 
or refuse the benefit. Otherwise the possibility is that a benefit would be thrust 
upon a person without his being a willing party to the same and a claim laid against 
him for reimbursement. The words in the section “ he enjoys such benefit” must 
be taken to mean that he does it as a result of his volition. 


In the present case the plaintiffs have not succeeded in showing to any extent 
that the defendants have had any opportunity cither to accept or reject the benefit 
said to have been conferred upon them by reason of the payment of cist made by the 
plaintiffs. The learned counsel for the plaintiffs has, however, invited my attention 
to a further decision in Bhagirathibai v. Digambar Ambadas}, wherein it has been 
held that where a person had an interest in the property and paid hoping’ to get a 
reimbursement from the defendant the case would fall not merely under section 69 


but also under section 70 as that person’ was entitled to recover the amount paid | 


by him from the defendant. I am afraid the facts of the case referred to above 
are quite different from the facts of the present case and the decision in Bhagirathibat 
v. Digambar ‘Ambadas' cannot apply. Beside, the Nagpur decision is that of a 
single Judge and in the face of the uniform trend of decisions in this Court, I do not 


think I can follow the decision of a single Judge of the Nagpur High Court. Even’ 


otherwise, the admitted facts in the case before me do not warrant the contention 
of the learned counsel for the petitioners that the requirements of section 70 have 
been fulfilled. In the first place the plaintiffs’ action in having paid the cist to 
the Rajah of Bobbili cannot be considered to be “lawful ”. . It has been held 
by this Court in more than one decision that the word “ lawfully” occurring 
in section 70 of the Act must mean “ bona fide”. The action of the plaintiffs 
in not having contested the suit brought against them by the Rajah of Bobbili 
while good and valid defences were actually available to them and also in their 
having paid the decree amount nearly nine years after the decree was obtained, 
does not disclose any bona fides on the part of the plaintiffs. In the next place, 
1t cannot be stated that the payment made by the plaintiffs was for the defendants 
as It must be the case if the plaintiffs are to get any benefit under section 70 of the 
Contract Act. The decree obtained against the plaintiffs by the Rajah of Bobbili 
was not one that could have been executed against the defendants. It was a 
decree pes the heirs of the original pattadar. It is in evidence that the defendants 
had ‘paid rents both prior to the period covered by the decree obtained against 
the plaintiffs and also for the period ai to the decree. As such, the Rajah 
of Bobbili knew that the defendants had become interested in the pro as trans- 
ferecs and that the decree obtained by him agsinst the plaintiffs could not by any 
means be executed against the defendants. It is also in evidence that though the 
plaintiffs were the heirs of the original pattadar, still the Rajah of Bobbili had 
eon eee the defendants as the tenants as being in possession and enjoyment 
of the lands. The receipts, Exhibit D series, issued by the estate of the Rajah 
of Bobbili to the defendants for payment of cist for different faslis would clearly 
indicate that the Rajah of Bobbili had recognised the defendants as tenants in 
occupation and enjoyment of the lands. In at least two of the said receipts the 
defendants have been specifically described as the purchasers from the pattadar. 
Learned counsel for the ap ts contends that recognition of tenants by the 
zamindar under the Estates Land Act could only be in accordance with section 145 
of the Estates Land Act. But EPE to the decisions in Munisami v. Narasappa?, 
Subbarayalu v. Arunachala Nadar? and Veeramma v. Ramanna‘, it has been ‘held that 


1. ALR. Nag. 179. i M.L.J. 576. 
8. (1941) 2 MLJ 79. LR. (1941) Mad. £ (i5 5 MIJ as: ILIR. (1946) 
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tenants of lands in a zamindari estate could be recognised in ways other than the 
one prescribed under section 145 of the Estates Land Act. Such being the case, 
it cannot be argued that the plaintiffs continued to be interested in the A sae) 
as pattadars as contended by the learned counsel for the petitioners in the alter- 
native, so as to bring their claim within the scope of section 69 of the Contract Act. 
Further, where a person divests himself from all his interests in the property and has 
ceased to have any interest in the same by reason of a valid transfer, he cannot 
be said to be within the relationship contemplated either by section 69 or 
section 70 of the Contract Act. Again if any person claims to have done aah 
thing for the benefit of another person, that benefit should not be an indirect benefit 
but should be a direct benefit for that other person. It has been so held in South 
Indian Railway Co., Ltd. v. Municipal Council, Madural. In the present case it 
cannot be said that the defendants have had any direct benefit from the action 
of the plaintiffs in having paid the amount of the decree obtained by the Rajah 
of Bobbili. As already observed, the plaintiffs having ceased to have any interest 
in the property, by reason of the sale in favour of the defendants, it cannot be claimed 
that they could be entitled to contribution from the defendants under section 69 
of the Act. The learned District Munsif is therefore right in holding that section 
69 of the Contract Act also could not apply to the present case. Apart from this, 
the suit itself was not framed as to fall within the scope of section 69 of the Contract 
Act. It is filed simply as a suit for reimbursement coming within the scope of 
section 70 of the Contract Act. 


For the reasons stated above, I do not think the plaintiffs are entitled to any 
reimbursement from the defendants to the extent of the amount claimed in the suit. 
I therefore uphold the decision of the learned District Munsif and dismiss this 
civil revision petition with costs of the contesting respondents. 

K. C. A Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. Present :—Mnr. Jusricz BASHEER AHMED SAYEED. 
Srinivasa Mudaliar .. Petitioner * 
D . 


Abraham Pillai .. Respondent. 


Civi! Procedure Cede (V ef 1 , Order 22, rule 3 and section 115—Dismrissal of petition to be brought 
erties Wd orc BE PE PNIS is Gece ed "Nocatee ee TAN, 
a TOET an Jun ag ah C TOENE fe: BAE the pethikan Oe rec as Une! ripreanielin 
ransfer of Property Act (IV of 1 ), section 6 (¢)— Testator devising a share in partnership property as well 
el a aa a N Partnership Act (IX of 1932)—lInterest in partnership 
ible and transferable. 


A revision lies against an order refusing to bring a person on record as the legal representative 
of the deceased party. 

It is open to any party to choose his own remedies against adverse orders passed and to proceed 
in such manner as he may be advised. A party may prefer a revision against the order passed refusing 
NG a et he eo aes o prele an apa inst the order of abatement 
which fo the dismissal of the petition under er 22, rule 3 of the Code. When he does so, 
he submits himself to risk by reason of his own choice. There is nothing that compels the party 
Seg re nbn ne orem OLANE aa onde to: ea nie hen fo De Bêna gaiiean 

tion. 


Where what is transferred under a will is a half share in the partnership of a rice mill with all 
its asects and liabilities and also a right of continuing an appeal in regard to the mill and enjoyment 
of all the profits arising therefrom it is not a mere right to sue but the Wakaka m the aby eo 
and a transferable right to suc, and the mischief section 6 (¢) of the Transfer of Property is 
not attracted. 

Rajamenickam Chetti v. Abdul Halim Sakib, (1941) 1 M.L-J. 22, distinguished. 

` 1. (1945) 2 M.L.J. 155. 
* C.R.P. No. 1992 of 1948. A and September, 1949. 
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Subhadrayamma v. Venkstspathi Rahu, (1904) 47 M-L-J. 9 93: LR. salA. 1: LLR. 48 Mad. 
230 (P.O); Seradambal Ammal GAD a MLJ. 374 and Sheik 
Maracair v. Bathummal Bevi, (1948) 1 M.L.J. 298, follow 


A reading of the sections of the Partnership Act, Bade: gg and 69 makes it clear that 
an interest in partnership is n but an existing interest and which can be 
animal Ti. does not make any ifference that the suit to establish such interest been dismissed 

time of the transfer, when the decision was under appeal and therefore not become final. 

Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the District Court, West Tanjore, in I.A. No. 363 
of 1947 in A. S. No. 15 of 1947. 


R. Sundaralingam for Petitioner. 
A. Doratraj for Respondent. 
The Court delivered the following 


JUuDGMENT. — This Civil Revision Petition is filed the order of the District 
Judge of West Tanjore dismissing the petition of petitioner herein praying 
that he may be impleaded as an appellant in A. S. No» 15 of 1947, witich 


out of O. S. No. 506 of 1943. The petitioner is the legatee under a will executed 
by the a tin A. S. No. 15 of 1947. The appellant in A. S. No. 15 of 1947 
had filed a suit, O. S. No. 206 of 1943 on the file of the District “Munsit’s Court, 
Tiruvadi, for dissolution of BAE and for accounts against one Abraham 
Pillai and eight others. In the suit the present petitioner’s predecessor- 
in-interest who was plaintiff claimed that she was a partner in a rice mill along 
with the first defendant in the suit, and that the partnership was started with the 
plaintiff and the first defendant as partners, they being entitled each to a reeks 
of the business, each having contributed a sum of as much as Rs. 1,052 and 

The first defendant othe plaintiff some sundry amounts, but never divided 
the profits with the plai cif ia the suit. The business consisted of a rice mill with 
a Blackston engine of 20 EEEE nia and other accessories along with the super- 
structure and the land on whi perstructure stood. The learned District 
Munsif of Tiruvadi, who tried the suit dismissed the same with costs Borring that 
the plaintiff was not entitled to any amount or other relief. Against this deci- 
sion the plaintiff preferred the appeal, A. S. No. 15 of 1947. 


When the appeal ding, the appellant, Thaiappal Anni alias Meenambal 
Anni, executed a will in vag ia vour of the present petitioner, Srinivasa Mudaliar, and 
died some time later. By the will, the said appellant in A. S. No. 15 of 1947 
bequeathed the subject-matter of the appeal to the poros The relevant 
portions of the will dated the 28th July, 1947, are as : 

“ There were disputes with regard to my share in the rice mill at A Tanjore taluk 
and in respect of the same I filed O.S. No. 206 of 1943, on the file of the District Munsif’s Court, 
Tiruvadi, It was dismissed and on that I have filed an appeal A.S. No. 15 of 1947 on the file of the 
District Court, Tanjore, and the same is pending disposal. If per-chance I should die before the 
said appeal is disposed of, Srinivasa Mudaliar, son of Chokkeppa Mudaliar of Neppukoil ( 
younger brother) shall after my death continue the said appeal as my legal represen tative, himself 
realise the monies that Tay, be obtained as a fee of ee in. ie taid appeal and enjoy the 
samce with all absolute rights. By this will I have given all moy rights tn the sid appcal after ray 
death to the aforesaid Srinivasa Mudaliar. I have consented thus and executed this will out of my 
free will. This will shall come into force after my death.” 

The petitioner herein filed the petition, I. A. No. 363 of 1947, under Order 22, 
a willl Civil Procedure Code, praying to add him as legal representative of the 

appellant and as second appellant. The counter-petitioner to the said 
DA No A. No. 363 of 1947 op the petition on legal grounds and also put the peti- 
tioner to strict proof of the will. 

The question that arose for decision by the learned District ry sates whether 
the terms of the will validly entitled the petitioner to be treated pe pupos 
of the appeal as the | representative of the deceased appellant. The learned 
n the petition for E brought on record as legal represen- 
tative following the decision in Rgjamanickam Chstti v. Abdul Halim Sahib? pa dae 
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that what was assigned to the petitioner by the original appellant was only a mere 
right to sue and that under section 6 (e) of the Transfer of Property Act a mere 
right to sue cannot be transferred. The learned District Judge also dismissed the 
main appeal as having abated in consequence of having dismissed the petition 
of the present petitioner for being brought on record as legal representative of the 
deceased ap t.e The present revision petition has been preferred only against 
the order of the learned District Judge dismissing the petition for being brought 
on record, while, no ap has been preferred against the order declaring that the 
appeal itself had abated. 


In the course of argument before this Court, a preliminary point was raised 
by the learned counsel for the respondent that this Civil Revision Petition did 
not lie. He contended that the proper remedy for the petitioner was to have 
filed an appeal against the order of the learned District Judge declaring the abate- 
ment of the appeal and also an appeal against the order declining to bring him on 
record as legal representative. 


Mr. Durairaj referred to various decisions, such as Bhikaji Ramachandra ve 
Purushotham!, Subbayya v. Saminadayya*, Meenatcht Achi v. Anantanarazana Azar’, 
Super Nayakan v. Perumal Chsth*, Ayya Mudalivelan v. Veerayes® and Raghbir Saran 
v. Sohan Debi’. A reading of these decisions shows that while they are good autho- 
rity for the contention that only an appeal lies inst the order of abatement of a 
suit or an appeal, they do not seem to be authority for holding that an appeal 
also lies the order refusing a petition to bring on record a legal represen- 
tative. e question as to whether a revision or an appeal lies against an order 
passed by a Court under Order 22, rule 5, dan. a petition to be brought on record 
as legal representative, appears to have ae concluded by the decision in Venkata- 
krishna Reddi v. Krishna Redd", where the learned Judges have held on a reference, 
that the refusal to appoint a person as the legal representative of a deceased plaintiff 
or a deceased defendant cannot be regarded as a final decree and that no appeal 
would lie against such an order. The learned Judges also observed in that case, 
that they would give no expression of opinion as to what would be the consequence 
if the petitioner appealed against the actual order of abatement or dismi of a 
suit or appeal. In the present case under revision, as pointed out above, the peti- 
tioner has preferred only a revision against the order rejecting his petition to be 
brought on record as legal representative of the deceased appellant and he has 
not erred any appeal against the order of the abatement of the appeal passed 
by the learned District Judge. ‘Therefore, in so far as this revision petition against 
the order refusing to bring him on record as legal representative is concerned, I 
hold that the petitioner has followed the right ure in filing a revision petition 
and there is no substance in the contention of the learned co for the respondent. 


Mr. Durairaj has also invited my attention to a decision in Harekrishna Mallik 

v. Narasingh Das*, where it has been held that where it was ible for a party to 
appeal against the decision of the appellate Court and he not appealed, he 
cannot agitate the matter which he might have agitated in appeal by preferring an 
application in revision. Relying on this case, the learned counsel for the ndent 
contends that in so far as the petitioner has not preferred an appeal against the order 
of abatement of the al appeal, he cannot be heard on this revision petition 
which is preferred against the order dismissing his petition for being brought on 
record ae lee representative.. I am afraid the decision relied upon by the learned 
counsel for the respondent does not support his contention. It is true that the 
itioner has preferred only a revision petition against the dismissal of his petition 





being brought on as legal representative ; but, it is nowhere stated that 
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he should, at the same time, file a second appeal against the order of abatement 
of the original appeal and that unless this is done he should not be heard. There 
is nothing that compels the petitioner to file an appeal against the order of abate- 
ment in order to enable him to be heard on the revision petition against the order 
in the petition referred to above. It is open to any to choose his own remedies 
against adverse orders passed and to proceed in su manner af he may be advised. 
A party may refer a revision against the order passed refusing him to be brought 
on record aT may not choose to prefer an appeal inst the order of abatement 
which followed the dismissal of the petition under er 22, rule 3, Civil Procedure 
Code. When he does so he submits himself to risk by reason of his own choice. 


It may be possible for the petitioner to prefer a petition to set aside the abate- 
ment or to prefer a second appeal against the order of abatement irrespective of the 
result of his Civil Revision Petition under consideration. He may or may not get 
any relief, if he resorts to any of the steps stated above. It will all d d upon 
whether he has lost his rights under the law or whether he has still any left for enforce- 
ment. Under the circumstances, it is not possible for me to with the learned 
counsel for the respondent that inasmuch as the petitioner not preferred an 
appeal against the order of abatement, this revision petition cannot lie. On the 
other hand, I feel that the petitioner is entitled to maintain this revision petition 
whether or not he has filed an appeal against the order of abatement. Only he 
takes the risk with his eyes wide open. No authority has been cited to controvert 
the view I have taken. : 

It is next argued before me by the learned counsel for the petitioner that the 
order of the learned District Judge in dismissing the petition on merits is not sustain- 
able. He contends that what is transferred under the will is not a mere right to 
sue but it is a tangible interest in the partnership which includes assets and liabilities, 
etc. I find there is substance in this contention. A perusal of the relevant portions 
of the will extracted above does make it clear that what is assigned under the will 
is not a mere right to sue. On the other hand, it is a half share in the rice mill 
at Ayyanapuram with all its assets and liabilities, such as, stock-in-trade, macHinery, 
superstructure, land, etc., as set out in the plaint filed in O.S. No. 206 of 1943. In 
addition to this, the will also refers to the right of continuing the a and 
enjoyment ofall the profits arising therefrom. When a transfer of such an interest, as 
is set out above, is made, it is difficult to say how it can be a mere right to sue as 
defined in section 6 (e) of the Transfer of Property Act. A perusal of the decision 
in Rajamanickam Chetti v. Abdul Halim Sahib 1, referred to by the counsel for respon- 
dent would show that what was involved in that case was a 

“claim for damages for wrongful dispossession of premises in breach of a lease agreement 
and what was assigned by way of sale in the said case was the profit and loss of the suit for damages 
which was based on wrongful dispossession ”. 

It was held in that case that the right to recover damages, whether for tort or contract, 
was a mere right to sue and could not be transferred. It was also held that 

“though the assignment of the fruity of 2 pending action was valid, it gave the assignee no 

right to interfere in proceedings in the action.” 
But the facts in the present case are far different from those in the case cited above. 
The learned District Judge has failed to appreciate the difference between a suit 
for damages arising out of a mere tort or contract and the present suit which is 
one for a definite half share of the assets and liabilities of a partnership business. 
I am of opinion that the learned District Judge has erred in applying the decision 
in Rajamanickam Chetti v. Abdul Halim Sahib, to the present case when the 
facts are quite different and are easily distinguishable. On the contrary, the 
decisions in Subhadrayamma v. Venkatapathi Raju®, Saradambal Ammal v. K, ] 
Goundar? and Sheik Muhammad Maracair v. Bathummal Beevi‘, relied upon by the counsel 
for the petitioner seem to be applicable to the facts of the present case, and are 
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qat in point. Following these decisions I hold that what is transferred under 
e will is not a mere right to sue but the tangible interest in the property and a 
transferable right to sue, and on this basis the petitioner is entitled to an order 
on his petition for being brought on record as a valid assignee from the deceased 
appellant. 

Mr. Durairaj for the respondent would argue that any right or interest to be 
available for transfer must be existent and tangible in aa Though it is 
not always necessary that an interest should be in existence for being transferred, 
still I do think that the interest transferred by the will in question is certainly not 
only in existence but also quite tangible. It does not make any difference that the 
suit of the plaintiff had been dismissed at the time of the transfer, for the simple 
reason that the decision of the District Munsiff had not yet become final by any 
means. He relies upon the decision in Glegg v. Bromlsy1, but, I do not think that 
decision applies to the facts of the present case. A reading of the sections of the 
Partnership Act, such as 4, 6, 29 aiid 6; do make it clear that an interest in partner- 
anh is noting but an existing interest and tangible property which can be assigned 
and that it does not attract to itself the mischief of section 6 (¢) of the Transfer 
of Property Act. In these circumstances, I hold that the order of the learned 
District Judge under revision is not correct and I set aside the same and hold that 
the petitioner is entitled to be brought on record as the legal representative of the 
deceased appellant. I do not feel called upon to express any opinion as-to what 
would be the case if the petitioner chooses to file an appeal or an application 
a the order of abatement. In this matter he must be lef to his own remedies 
which he may be entitled to under the law. 


The petition is allowed with costs. 


V. P. S. — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MrRr. Justice Govinpa MENON. 
M. Mohamed Ibrahim Sahib l .. Petitioner* 
D. 
Bazhul Asu Habu .. Respondent. 


Penal Code XLV of 1860), Sections 307 and 323—Confismation of order of discharge under section 907 
bur ordering enquiry into offence under section gag—Lagalty—Tnal Magistrats feeling evidence noi 


Where a Sessions Judge set aside an order of discharge under section 307, Indian Penal Code 
but ordered a further enquiry with regard to the alleged offence under section gag, Indian Penal 
Code, 


Held, that ıt will not be open to a Sessions Judge to bisect an order of di into two parts, 
confirm one part and set aside the other. The order of discharge must be taken and read as a whole. 
As the Magistrate did not accept evidence of witnesses it necessarily followed that the non-acceptance 
would amount to disbelief of evidence regarding offence under section 323. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of ession, 
Tirunelveli division dated 21st February, 1949, in Criminal R. P. No. 9 of 1948 

referred against the order of the Court of the Stationary Sub-Magistrate, Srivai- 
fiers in R. C. No. 15 of 1948. 

K. S. Jayarama Aypar and C. K. Venkatararasimham for Petitioner. 

Assistant Public Prosecutor (A. S. Stoakaminathan) for the Crown. 

The Court delivered the following 


Oxprr.—Having rightly and correctly: held that there are no materials for 
setting aside the order of di under section 307, Indian Penal Code, the 
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learned Sessions Judge, in my opinion, was not justified in oi ang a further enquiry 
with regard to the alleged offence under section 323, Indian Penal Code. The 
learned Judge holds that the order of the Magistrate implies a discharge with 
regard to section 32g. If that is so, simply because the istrate has not used 
the words “ the accused is discharged under section 323’ the learned Judge had -~ 
no jurisdiction to set aside the order of discharge. 


Moreover, the learned Judge himself concedes that the Magistrate has dis- 
believed the witnesses and nothing contra has been said against that procedure. 
I do not think that it is open to the learned Judge to bisect the order of discharge 
into two component parts, confirm one part and set aside the other. The order 
of discharge must be taken and read as a whole and as it ap that the Magistrate 
did not accept the testimony of the witnesses, it n ily follows that that non- 
acceptance would amount to a disbelief of the evidence regarding the offence 
under section 323 as well. 

I would therefore set aside the order of the learned Judge directing further 
enquiry and confirm the order of discharge passed by the Court of the first instance. 

KG. — Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTIOE Govinpa MENON. 
K. Sundaresa Aiyar .. Petitioner * 
Evidenes Act (I of 1872), section 66— Production notice by sender—Non-sanmoning of ori 
sale haben tke Companies Act (rep ey pake y E pa ohraining 
Jor arrears with a charge on monsablses—Retention of such moveables by him not i 
Where a document sought to be summoned is itself a notice sent by one party to the other and 


:a copy of the notice is produced by the sender, under section 66 of the Evidence Act, it b not obli- 
gatory ee produchon of the criginal notice. The non-summoning of the original notice 
not make a copy of it inadmissitle. 


Where the manager, director or servant of a company had obtained a decree for an amount 
making it a first charge on some moveables, the retention by him of such moveables for the 
amount due to him cannot be said to be wrongful under section 282-A of the Gompanies Act. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of the Addi- 
tional First Class Magistrate, Kumbakonam, dated 25th May, 1949 in C. C. No. 
229 of 1948. 

© S. Krishnamurthi for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 
The Court delivered the following | 


ORDER. — The petitioner was a promoter-director of a company by name 
Chandra and Company, which was the managing agent of the Hind Common- 
wealth Corporation, Ltd., Kumbakonam. The case against him was under section 
282-A of the Indian Companies Act in that he Wong iy kepi Possession of articles 
belonging to the company of which he was a di ian ine tae or a servant. The 
defence a Meta was that a sum of Rs. 294-5-0 was due to him as arrears 
of salary etc., for which he had issued a registered notice to the directors of the ` 
company, as is sought to be proved by the certified copy of that notice, Exhibit D-8. 
The learned istrate refused to admit Exhibit D-8 in evidence on the ground 
that the original had not been summoned. When a document sought to be sum- 
moned is itself a notice sent by one party to the other and a copy of the notice is 
produced by the sender, it seems to me that under section 66 of the Evidence Act, 
It is not obligatory to summon production of the original notice. The Magistrate’s 
view that the non-summoning of the original notice would make a copy of it in- 


admissible cannot be right. A 
*Cr.R.C. No. 703 of 1 goth January, 1 
(Gr.R.P. No. of 1049). J 350 
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Even otherwise the petitioner filed O.S. No. 193 of 1949 on the file of the 
District Munsif’s Court, Kumbakonam, for the recovery of Rs. 292 from the com- 
pany and he obtained a decree for the amount claimed with costs making the same 
a first charge on the very same moveable items which the petitioner is alleged to 
have wrongfully retained. In view of that, there can be no doubt that the sum 
of Rs. 294-5-0 was actually due to the petitioner, and if for the amounts due to him 
which the management of the company did not pay, he retained with himself 
certain moveables of the company, it cannot be said that his action is one which is 
wrongful, as contemplated in section 282-A. I am therefore of opinion that the 
conviction and sentence of the petitioner are illegal. 


The conviction and sentence are therefore set aside, and the petitioner is 
acquitted. Fine, if paid, will be refunded. 

V. P. S. — Petition allowed. 
[FULL BENOH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Me. Justice Horw, Mr. Justice GOovINDA MENON AND Mr. 
JUSTIGE BALAKRISHNA AYYAR. 


Velu Padayachi .. Petitioner* 
p. 
Madras Abkari Act (I of 1886), sections 15, 55 and 56 and Ruls 27—Partnership or doing arrack business 
on a licence granted to or to t obtained by only ons of the partnsrs—Legality—Swit for dus on settlement 
of accounts of such partnership—Sustaina bility. 


If the licensee holds his licence for the partn i or by an act of volition shares his licence with 
his partner, then there is a transfer which offends 27. Ifit be found that the licensee does not 
hold the licence for the partnership, because ıt is illegal for him to do so, or because for any other 
reason the non-licensed partner does not purport to sell, by himself or through his er, under 
his partner’s licence, then there is no transfer; but the non-licensed partner would es commit 
a breach of section 15 of the Act. Tn cither case, a punishable offence would be committed ; and 
a partnership formed that would lead to a breach of provisions would be illegal, either because 
an offence would necessarily be committed or because it would be against the general public policy 
wat ans the enactment that only approved persons, specifically licensed, be allowed to 

uor. y 

(Case-law discussed). 

Acco y p partner in a partnership entered into for the urpose of vending arrack cannot 
file a suit for the ce due on settlement of accounts when y one of the partners has obtaind 
a licence under the Abkari Act for the vending of arrack. 

. Petition under section 25 of Act IX of 1887, praying that the High Court 
will be pleased to revise the decree of the District Munsi Court, Ambasamudram, 
dated 12th October, 1946, in S. C. S. No. 325 of 1946. ` 

R. Venkataraman and S. Viswanathan for the Petitioner. 

S. Ramachandra Aiyar for, the Respondent. 

[ORDIR or Rererenoe TO A BENGH BY SUBBA Rao, J. DATED 16TH NOVEMBER, 1948 :—] 

The point that arises for consideration in this case is whether a partnership that was entered 
into for the purpose of exploiting a licence for an arrack shop before the licence was obtained is void 
ab initio and therefore a suit based upon such partnership for settlement of accounts is not maintain- 
able. 


k The facts are these. On the 8th March, 1943, plaintiff, defendant, Arjunam Pillai, and Rama- 
wami Mudllar agreed that the licence for the Kallidaikurichi arrack hoo tneald me aaa Rama 


*G R. P. No. aga of 1947. y 16th December, 1949. 
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name of thé’defendant but that the profits from the shop should be equally divided between the four 
thembers. There was a settlement of account on gth April, 1 whereunder the defendant had 
to pay a mm of Rs. 2 -6 to the plaintiff. On that dayi the defendant paid Rs. 130-4-6. 


“ The suit was filed for recovery of the balance duc to the plaintiff. The defendant raised 
‘various contentions one of them being that the suit was not maintainable in view of the Rules 


under the Madras Abkari Act I of 1886. The learned District Munsiff held that the plaintiff was . 
nota ‘ner but a mere financier and there was no question of any transfer ofa right to vend. 
F the decision of Wadsworth, J.,in Rama Moepan v. Muthu Moopan1, the earned Munsiff 


held that the suit was maintainable. 

The finding of the learned District Munsiff is obviously not based on the evidence in the case. 
Indeed he did not say on what evidence he came to that conclusion. P. W. 1, the plaintiff, in unambi- 
guous terms stated in his evidence as follows: 4 


“ As per the agreement the four peroni that if an arrack shop was taken in auction the 
capital as well as the ts are to be between us. The Kallidaikurichi licence was 
in the name of the defendant in Marck, 1943. The licence was for one year from April 1st. The 


apusineis Wes can ier oD for one yait; At ml of the PaE n th January, 1 we four persons 
I was enti 


settled the accounts. For my to get Rs. 260-4-6 from the defendant on that 


day.” 

This evidence leaves no doubt in my mind that the plaintiff was a er with three perso 
fs ee e a and ARAN die stack isene this finding the 
question for consideration is whether the pertnership is void. 


There are conflicting decisions on this question. Itreally turns the construction of clause (a) 
rule 27 promulgated under the Madras Abkari Act. It reads as follows: 


“No privilege of supply or vend shall be sold, transferred or sub-rented without the Collector’s 


previous 
Venkatasubba Rao, J., in Satpala Sanyasi v. Bhogavalli Saxpasi*, held that if at the time when 
the person bid, the i had come ato Eat e One See eee became 


partnership t was entered into after one of the partners successfully bid for the shop at 
oleate, Se learned 
Judge incidentally stated as follows: 

“I may observe that to my mind it makes no difference whether the ip agreement 
E e aan ea A dis waar Gi shee: he UA at the ani sedan. that he 


bid was not made in the names of the partners as and for the partnership.” 


All these judgmen ta were reviewed by Leach, C. J., and Lakshmana Rao, J., in Italia v. jee * 
where the facia briefly are these. le DAN saa KS a aaa a T Bs 
City. The plaintiff, a partner, submitted a tender on 2grd August, 1997, on behalf of the - 


of the ip and the Revenue authorities were fully aware of the ent at all material 
times. On 31st August, the tender was ultimately accepted. Later, on 11th April, 1 the 
Collector insisted u the plaintiff the and as more time was a 


| the Collector on 18th May, 1938, wrote to him mforming that licence would be issued in his own 


name only. It is therefore that till 18th May, 1930; the Revenue authorities were agresable 
to the business being carried on in pa-tnership and as tiff was not able to comply with 
the suggestion to register the partnership, the authoritics ecided that they would ise only 
the plaintiff and would issue a t licence in his favour. The suit was bled for a declarauen 
that De a gi kera on the goth September, 1938, and for accounts, The learned 
Jab that the plaintiff was entitled to an account up to the 18th May 1 8, and from that date 


‘he was not entitled to an account as in their view the partnership was wful from 18th May, 
aap, There deii of R ee et ete aun ofa cote eae conditions 


the revenue authorities required to be fulfilled for the issue of a permanent licence to the part- 
nership and consequently they i that they would not recognise the partnership at all. The 
became illegal fram. the date when tho. cond imposed were 20t ted by the 

partners, In tho learned Judges’ view the ip was valid that date as the fall facts ware 
diclosed tp the revenue authorities. If in case any conditions imposed by the Revenue authori- 


At page 101 the learned Justice observed : 


cma Ok CRG 
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“Tho appeal was heard by Venkatasmbba Rao, J., who di ed the case from Nalam 
Padmonabham v. Seit Badrinatt Sarda}, on the ground that the ip had been formed before 
the auction and therefore there was no transfer of an interest in the licence. The wider question of 
public policy—the necessity of controlling all those who hold liquor licences in the interests of 


it does not follow that the parmership would be a lawful ane. There are other factors to be considered. 
The judgment of Venkatasubba Rao, J., was followed by Venkataramana Rao, J., in Rengasami Pillai 
v. arayana sami Naicken*, but in Rama Moopan v. Muthu Moopant, Wadsworth, Je, expresses strong 
disent.” h 

These observations are not fair to Venkatasubba Rao, J. The learned pudge did consider 
other factors based upon public policy. In Satyala Sanyasi v. Bogavalli Sanyasi, the learned Judge 
states at page 495 : / 

“The defendant’s learned counsel contends that even if it be held that the contract is not illegal, 
it is in any event to public policy. I am afraid I cannot accede to this contention. What is 
ii lic policy” with reference to an enactment, except what is manifested by its provisions? The 

Mala We Cees gabag ese aan, dege ai and ed i To attempt to discover 
a ‘policy’ with a view to make ings not expremly prohibited, seems unwarranted. ,The 
ent in effect is, that although three acts are m terms forbidden, the Courts must somehow 

i some kind of policy, which render illegal other acts, though not so specified.” 

In the present case, as aforesaid, no other condition of the Abkari Act or the Rules framed there- 
under are shown to have been contravened or otherwise infri ed by the partners. The rule 
which is alleged to have been contravened is rule 27 of the Rules. As the learned Judges 
whe considered this point expressed different Tews I think this is a fit case for being posted before 
a ch. i 

(In purmance of the aforesaid Order of Reference to tho Bench, this petition coming on for 
ae ‘ore rayana Rao and Govinda Menon, JJ., on 1st February, 1949, the Court 
made the following) :— 


ORDER or REFENIMOL TO A FULL BENGA. 4 
Satyanarayana Reo, J.—Aftier this Civil Revision Petition was referred to a Bench by Subba 
Rao, J., and was for hearing before us it was brought to our notice that besides the decisions 
Teferred to in the ent of Subba Rao, J., there are also other decisions ing with the i 
and expreming di t opinions, some of them being decisions of Benches. Reilly, J., in Ndrapena- 


marihi v. Subramaniam’, and Ananthakrishna Aiyar, J., in Vazkeuo v. Nathomuni® expressed views 
which are in consonance with that of Venkatambba Rao karana kaag + while 
Horwill, in Chennagye v. Janikamma and Happel and Panchapagesa Sastri, y: in biah 
v. Attar Sheik Masthan® take a different view which supports the view of Leach, ©. J., and Lakshmana 
Rao, J., m the case in Italia v. Getroasjest. There is an earlier decision of this Court in Natla ray 
v. Rajaja’. (Miller and Krihnamami Adyar, JJ.) which decided that if the 
concerned before the date on which the prohibition in the licence was legally promulgated 
there was no objection to the ip. In this opmion they were ghee 
amreported decision in S. A. No. 870 of 1906. This supports the position that apart from statutory 
prohibition or prohibition under a rule framed under a statute an agreement of the nature under 
consideration is not illegal or void either on the ground of policy or otherwise. In The 
Commissioner of Income-tex v. Mohideen Sakib, a case under the Income-tax Act, it was assumed by 
the Full Bench that a partnership agreement of the nature does not offend rule ay of the rales pro- 
mulgated under the A i Act. 

In view of this difference of opinion, we think that the case should be disposed of by a Full Bench 
and the matter should be settled: by it. The papers will be placed before the Chief Justice for consti- 
tuting a Full Bench. 


(In pursuance of the aforesaid Order of Reference to the Full Bench, this 
petition coming on for hearing, the Court delivered the following) :— 
The Judgment of the Court was delivered by 


Horwill, 7.—This Civil Revision Petition has been referred to a Full Bench 
because of a sup osed deep cleavage oeei the decisions of this Court on the 
sole question w that arises in this Civil Revision Petition, i.s., whether a partner 
in a partnership entered into for the purpose of vending arrack can file a suit 
for the balance due on settlement of accounts when only one of the partners has 


1. R EA . 425 : I.L.R. 35 Mad. 582. 7. (1944) 1 M.L.J. 434. 
2. F 35) 70 M.L. o. g I „2 MTY Pe 
3. R. ena 705. 9. (1944) 1 MLL.J. 97. 
4. (988) 69 J. 490. 10. (1910) no MLI..J. 337. 
1928 Mad. 1197. : 11. (1927) 53 M.L.J. 719 (S.B.). , 
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obtained a licence under the Abkari Act for the vending of arrack. It was found 
by the District Munsiff that the suit did not contravene the provisions of the Madras 
Abkari Act (I of 1886) ; and so he decreed the suit for a sum of Rs. 56-13-9 with 
further interest at six per cent. per annum and costs. The matter came in revision 
under section 25 of the Provincial Small Causes Courts Act before Subba Rao, J., 
who in view of a conflict of opinion referred the matter to a Bench. When the 
matter came before Satyanarayana Rao'and Govinda Menon, JJ., many cases 
other than those cited before Subba Rao, J., were referred to, some of them being 
Bench decisions ; and so they referred the matter to a Full Bench. 


After the question of law that arises in this Civil Revision Petition had been fully 
discussed, Mr. S. Ramachandra Aiyar for the plaintiff contended that the licence 
granted to the defendant had not been produced and that there was no evidence 
to show either that those partners who had not been granted a licence were partners 
not only for the saring of the profits but for the vending of arrack also or that the 
licence issued to the defendant contained conditions similar to those found in rule 27 
of the Rules framed under the Abkari Act. If that had been so, these matters 
should have been brought to the attention of Subba Rao, J., who, if satisfied that 

‘important questions of fact necessary for the proper disposal of the Civil Revision 
Petition had not been decided, would have called for findings. Nothing seems 
to have been said either before nim, or before the Bench, which suggested that 
the licence might not have been granted exclusively to the defendant, or that 
the licence did not contain a clause that the right in it should not be transferred, 
or that the other parties to the partnership were not in the fullest sense of the word 
partners for the vending of the arrack. As these points have been taken before 
us for the first time, we are not prepared to consider them. The disposal of this 
Civil Revision Petition must proceed on the aoe that the parties to the partner- 
ship ent sold arrack themselves or thro other partners as their agents, 
on a litence granted to the defencant alone, in which there was a term prohibiting 

The relevant provisions of the Abkari Act are sections 15, 55 and ‘56 
and Rule 27 mbabah ander the Act. Section 15 runs: 

“No liquor or intoxicating drug shall be sold without a licence from the Collector. ...... Py 
Section 55 makes punishable, with respect to the subject of the various sub-clauses, 
including the selling of liquor or any intoxicating drug, any 

“ contravention of this Act, or o {any rule or order made under this Act, or of any licence or- 
permit obtained underithis Act.” 

Section 56 makes REE a contravention of any term ofa licence or permit 
ted under the Act which is not covered by section 55 or any other provisions. 
of the Act. Rule 27 says: 

“No privilege of supply or vend shall be sold, transferred or sub-rented without the Collector’s. 
previous permision.” | $ 

The decisions dealing with the question whether it is a contravention of the terms- 

of a licence granted to an individual if he enters into a partnership either before 
or after the licence was granted have been discussed so often and so fully in the very- 
many cases cited before us that we feel that it is unnecessary to reconsider them 
here in the same detail. The learned advocate for the petitioner (defendant) 
relies on Marudamuthu Pillai v. Rangasami Moopan', Thitht Pakurudasu v. Bheemudu?,. 

Nalam Padmanabham v. Sait Badrinatt Sarda*, Namasivaya Kurukkal v. Subramania 

Ayyan*, Bramayya v. Ramayya", Santanarama Mudaliar v. Sami Karuppandar®, A 

v. Sestharamayya’, Rama Moopan v. Muthu Moopan*, Narastmhalu Naidu v. Nagareddi* 





Sae I.L.R. 24 Mad. pi. 141. 6 
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Italia v. Cowasjes!, Chinnayya v. Fanikamma* and Venkatasubbiah v. Attar Shsik Mastan?. 
The earliest of these cases is importarit, because it dealt with a case where, as in 
the present case, a partnership was formed before the licences were granted. 
Two persons entered into a contract for the sale of toddy and arrack. One partner 
took a licence in toddy and the other in arrack, and by conducting the two businesses 
in partnership they contravened the rule that an arrack vendor should not have 
an interest in toddy and vics versa. It was held that the suit based on the partnership 
would not lie for two reasons, that the partnership was void ab initio, because it 
offended against public policy, and secondly that the partnership was illegal because 
it purported to carry on business by non-licencees, which was against the spirit 
of the Act. The principle laid down in this decision has never, as far as we have 
seen, been departed from ; and it will be useful to state the principle there laid 
down in the words of the learned Judges, 


“ wo should hold that the contract was invalid also on the ground that the 


Act, as a whole, show clearly that person carrying on Abkari business as a principal must be 
licensed under Act. The reason is obvious that, unless he were licensed, there could be no control 


a licence and as such partner carry on the business with or without the other would enable the unlicensed 
partner to evade the liabilities intended by the Law to be cast on persons carrying on Abkari busi- 
nes.” 


Thithi Pakwrudasu v. Bhesmudu‘, followed Marudamuthu Pillai v. Rangaswami Moopan*. 
In Nalam Padmanabham v. Sait Badrinatt Sarda’, the learned Judges were concerned 
with an opium licence which was worked by a partnership entered into before 
the licence was issued. They pointed out that the licence was a personal privilege 
granted to the licencee and that the a ent to work the business in partnership 
amounted to a transfer, approving and following Marudamuthu Pillai v. Rangaswamt 
Moopan®. Namasivapa Kurukkal v..Subramama Ayyan", a decision of a single Judge, 
followed the above decisions. Brakmayya v. Ramaypa*, was in respect of a suit 
by a “ person ” who had lent money to a partnership, and two questions were raised : 
(1) whether the partnership'was an illegal one, and (2) whether the plaintiff was 
aware of the illegality of the partnership. The learned Judges followed Maruda- 
> muthu Pillai v. Rangaswami Moopan*, Thithi Pakurudasu v. Bheemudu‘, and Nalam 
Padmanabham V. Sait Badrinatt Sarda* and held that the partnership was illegal 
and mala in se. Santanarama Mudaliar v. Sami Ki ?, a decision of a single 
Judge, followed the above decisions. The learned Judge held that the partnership 
was void under section 23 of the Contract Act, because it necessitated the commis- 
sion of offences Dani ahi under the Act. Ramanayudu v. Sestharamayya’®, is a deci- 
sion of a Full Bench. There, a partnership was entered into after the auction 
sale, both before the licence was granted, between the defendant, the successful 
bidder at the auction, and the plaintiff, who advanced money for the conducting 
of the business by both the partners. It was held that the partnership was an 
illegal one and that therefore no suit lay on thie promis note executed by the 
defendant for the money lent by the plaintiff. , dra Ayyar contends 
that the case dealt with by the Full ch must be classified amo those cases 
where the partnership is entered into after the licence is granted and which should 
be distinguished, it is said, from the category of cases where the partnership comes 
into existence before the licence is granted ; for, it is contended the issue of a licence 
to the auction purchaser is a mere formality. We cannot agree that issue of a 
licence is a formality. If the Collector had considered that the highest bidder 
was an undesirable person to hold a licence, he would undoubtedly have refused 
to grant him a licence. However, the discussion of the principles of law involved 
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showed that the learned J considered it immaterial whether the partnership 
was entered into before or the licence’ was issued. ` 


After the Full Bench decision, the question was prominently raised whether 
any distinction could be drawn between a partnership entered into before the 
licence was ted and one entered into after the licence was granted. Venkata- 
subba Rao, J., in Satyala Sanyasi v. Bhogavalli Sanyasil and Venkataramana Rao, J., 
in Rangaswami Pillai v. Narayanaswami Naicken®, held that such a distinction could 
be drawn, and that a partnership entered into before the Act was legal. The 
same question was id before Wadsworth, J., in Rama Moopan v. Muthu Moopan? ; 
and in his judgment he expressed a strong dissent from the decisions of Venkatasubba 
Rao and Venkataramana Rao, IJ., as did King, J., in Narasimhalu Naidu v. Naga- 
reddit. Jn Italia v. Cowasjes*, which was a decision on appeal from the judgment 
of Krishnaswami Ayyangar, J., in C. S. No. 201 of 1939, the learned Judges 
with Wadsworth, J., and overruled the decisions of VenkataramanaRao and V: ta- 
subba Rao, JJ., on the ground that Venkatasubba Rao, J., had overlooked the wider 
question of public policy. In the course of his judgment, the learned Chief Justice 
cited, as embodying the relevant principles governing the matter, the following. 
passage from Bensley v. Bignold" : 

“ (a) When a transaction is forbidden, the grounds of the prohibition are immaterial. Courts 
of Justice cannot take note of any difference between male prokibita and mala in se. 
(b) The imposition of a penalty by the Legislature on any specific act or omission is prima facie 
t to an express prohibition.” 
‘On the facts, the learned Judges found that the contract was initially a valid one; 
because it contemplated the securing of licences in the name of both the partners, 
The Revenue authorities ted cemporary licences to one of the partners, ga 
that the businesses would be worked by two partners and tacitly approving of its 
being worked by both of them. The Revenue authorities later a on a 
registration of the partnership as a condition precedent to the recognition 
of the partnership and refused to issue licences in their joint names. As the 
partners hiled to register themselves as a company, the licence was issued in the 
name of one partner only. Both partners nevertheless continued the business. 
The learned Ju held that from the 18th May, 1938, the date on which the 
Revenue authorities definitely refused to issue a licence in their joint names, the 
partnership became an ill one. This decision is important ; because the part- 
nership was held to be valid at its inception and became invalid only when the 
pa decided to do someching forbidden by law, i.e., to vend toddy on a 
icence ted to one of them only. Vaenkatasubbiah v. Attar Sheik Mastan”, was a 
Letters Patent Appeal against the judgment of Shahabuddin, J., affirming it and 
following Italia v. Cowasyes*. 

asd Seabees argument of Mr. Ramachandra Iyer is that where a partnership 
is en into before the licence is granted, no transfer is involved, because in 
accordance with the principle underlying section 88 of the Trusts Act, the licence 
becomes the property of the paragat uh as soon as it is acquired. We do not 
however agree ; for this equitable principle merely requires that the partner acquir- 
ing the asset should hold it for the partnership. Even when immoveable property 
is acquired, the legal ownership would be in the partner who had purchased the 
property, though equity would require that he should hold it on behalf of the 
partnership. A fortiori, when a licence, which is a personal privilege to vend, is 
acquired by one partner, itis certainly his licence and not the licence of the partner- 
ship. Since it was granted to him on the express understandi that it was to be 
used by him and by him alone, its use by the partnership would involve a transfer 
in precisely the same way as it would if the partnership were entered into after the 
licence was issued. On the question of public policy, it is difficult to see ‘any differ- 
a I TT 
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ence between the object of a partnership entered into before the licence was granted 
and one entered into after it was granted. In cither case the anlar eae would 
be entered inté for the purpose of bringing about a result prohibited by law, t.6., 
the vending of arrack by a person who had no licence to do so. It is true that it 
is not always possible to say that a partnership entered into before the issue of a 
licence was void ab initio ; but we agree with the learned Judges in Italia v. Cowasjes1, 
that it would become illegal the moment it decided to conduct a business on a 
licence issued in the name of one of them only. i 


It has po ae by Mr. Ramachandra Iyer for the respondent that rule 27 
prohibiting a er of a licence is not a rule framed under the rule-making powers 
| of the Government and has therefore no statutory effect. That to us seems of no 

importanee, even if true, because the clear policy of the Act is that no unlicensed 
person should vend arrack. There would indeed be no purpose in issuing a licence 
to a person authorising him to vend arrack if some other person could vend arrack 
without a licence. already pointed out, section 15 expressly prohibits the 
vending of arrack by an wall eee ata. and section 55 of the Act punishes such 
contravention. If the conducting of the business by the partnership be regarded 
as involving a transfer and therefore the infringement of a condition of the licence, 
then it would be punishable under section 56 of the Act. Mr. Ramachandra 
Iyer has argued that section 15 does not expressly prohibit, as section 9 of the Opium 
Act does, the vending by an unlicensed person. The only difference as far as we 
can see between the two provisions is that while section g of the Opium Act is in the 
active voice, section 15 of the Abkari Act is in the passive voice. Mr. Ramachandra 
Iyer seeks support for his contention from an observation to be found in Nalam 
Padmanabham v. Sait Badrinatt Sarda*, where the learned Judges had to consider 
Naila Bapirgju v. Achutha Rajaju*, iù which it appears to have been held that section 
13 of the Abkari Act does not prohibit a person having no licence from holding 
an interest in the manufacture or vend of liquor jointly with a licensed manufac- 
turer or vendor. In Nalam Padmanabham v. Sait Badrinatt Sarda*, the learned Judges 
clearly did not wish to discuss the earlier case in detail ; and so found it convenient 
to disti ish it as dealing with the effect of section 1g of the Abkari Act, in which 
the wording was different from that found in section g of the Opium Act. We 
cannot read into the judgments in Malam Padmanabham v. Sat Badrinatt Sarda’, 
an expression of opinion that the wording of section 15 of the Abkari Act did not 
prohibit the sale of intoxicating liquor by an unlicensed person. 


The earliest case relied on by the learned advocate for the respondent is Jayanti 
Bhimappa v. Seshanna*. There, when the question of legality of a partnership was 
raised, it was pointed out that one of the conditions of the licence had not been 
legally introduced, and that its infringement did not therefore render the partner- 
ship unlawful. Natla Bapiraju v. Achutha Rajaju®, the next case relied on by the 
respondent, was much to the same effect, for the learned Judges said : 

‘The decision in S. A. No. 870 of 1 i Bhi . Seshanna*) evidently proceeded on 
the view which we take ; it was ee ecient I ie ioe tee arai an dn 
the conditions of a licence of a legal prohibition against transfer and sub-letting, could not be held 


. to be an illegal 


Neither this decision, nor Jayanti Bhimappa v. Seshanna*, which it followed, therefore 
affords any support for the contention of the respondent that the partnership in 
the case before us was a lawful one. In Appadurai v. Murugappa’, money had been 
lent to a partnership which was entered into for the purpose of conducting a business 
in the sale of arrack ; and the principal question that the learned Ju had to 
decide was whether the plaintifis knew that the licence had not been granted to 
all the partners. It was held that there was no evidence that the plaintiff had 
such knowledge. On that ground alone the case could have been decided. The 
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learned Judges however incidentally referred to the question whether the 
partnership was an illegal one or not; but they did not discuss the question, nor 
did they refer in any detail to the authorities bearing on the subject. Odgers, J., 


said : 

“ In my opinion, the business was not illegal at all. It was no doubt controlled by the conditions 
not set out in section a4, Abkari Act, to which we have been referred, but also by something 
a he bkari Rules to which we have been referred or in the conditions to the grant of the licence 
1 . N 
He then went on to say that the licence was not before them. No further discussion 
of this point is found. He then referred to Brakmayya v. Ramayya!, in which it had 
been held that the partnership was illegal and in which a decree had been passed 
in favour of the person advancing money as against the share of the person who 
had obtained a licence, not on the question whether the partnership was illegal, 

-but on the question whether the n advancing money was particeps criminus 
with the partners carrying on an ihegal trade. The learned Judge distinguished 
that case on the ground that there the plaintiff had notice of the illegality of the 
partnership. Madhavan Nair, J., in a separate judgment said with regard to the 
question of the illegality of the partnership only this : 


“ Prima facis there is nothing Z in such a partnership under the Abkari Act, and no rule 
tasued under the Act has been t to our notice to show that the arrangement is illegal. The 
decision in Brakmaypa v. 1, as regards the illegal nature of the partnership in the case 
depended on the terms of the ce issued to the parias.” 


He then went-on to say : 1: 

“I do not think that the plaintiff can be said to have known about the illegality of the contract 
when he lent the money.” , 3 
Such remarks as may be found in this judgment supporting the argument of the 
respondent must therefore be regarded as obiter. In Gangadhara v. Swaminadha’, 
Srinivasa Aiyangar, J., was considering the case of a partnership entered into in 
the Mysore State for the vending of intoxicating liquor. During the course of his 
judgment he expressed an opinion that the observations found in Marudamuthu 
Pillai v. Rangaswwami Moopan*®, were obiter and disapproved of them. He distin- 
guished Nalam Padmanabham v. Sait Badrinatt Sarda‘, as dealing with a case under 
the Opium Act, and dissented from Brakmayya v. Ramayya*, although that was a 
decision of a Bench which he was bound to follow. The decision of Srinivasa 
Atyangar, J., must, however, be considered together with the ap te judgment 
against his decision in O.S.A. No. 72 of 1925, in which the learned Judges di 
-of the matter, not on a consideration of the Madras cases, but on the ground that 
the law of Mysore, as a foreign State, was a question of fact, and that the defendant 
had failed to adduce any wi akeh worth the name as to the law in Mysore or of the 
terms of the license issued. The Commissioner of Incoms-tax, Madras v. Mohideen Sahib* 
dealt with an income-tax reference by the Commissioner of Income-tax. The 
judgment is a very short one. After setting out the question referred to them, 
the learned Chief Justice said : 

“The Income-tax Commissioner fords that there was a body of seven persons who formed a 
ora ajaa Of these seven persons, four bid and obtained leases of four toddy shops, and 

from those 


the pro: four toddy were shared between the seven ; apparently also all 
the seven assisted in the working and of those shops. Or this finding he holds that this associa- 
tion of persons was not an illegal association under the Abkari rules. the petitioner’s vakil 

lens that and contends that his client and others have offended against the law in that they 


ve contravened the provisions of rule 27 of the general conditions of those licences... .. There 
is no evidence that the licence holders have cither sold, transferred or sub-rented the shops which 
they have taken on lease. It is not, therefore, apparent how that rule has been contravened and, 
certainly, we cannot presume illegality, in the absence of any evidence of such illegality.” 
It is clear from this short judgment that no question of law was decided, that the 
question whether there was any illegality was considered to be a questioh of fact, 
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and that there was no evidence that there had been an illegal transfer or sub-renting. 
of the shops. ‘The Commissioner had given a finding that it was an illegal er- 
ship on certain facts; but the correctness of that finding was questioned before 
the learned Judges. No principle was held down in that case, except that the 

ity of contracts has to be affirmatively proved. Reilly, J., in Narayanamurthi 
v. Subramania}, said that Marudamuthu Pillai v. Rangaswami Moopan’, Thithi Pakuru- 
dasu v. Bhstmudu? and Brahmayya v. Ramayya*, laid down the principle that a partner- 
ship entered into in contravention of a licence or any rule under the Abkari Act 
is void and that a licencee of a toddy or arrack shop cannot legally take a partner 
without sanction, but that these decisions did not go so far as to hold that it was 
illegal for persons to enter into a partnership.for the purpose of on a taddy 
shop business, for which, they hoped at a future date to obtain a licence. There 
is ee in this statement to which objection can be taken provided, as Pa 
out by the learned Chief Justice in the Full Bench decision, Ramanayudu v 
O ja agan that 

“ it is intended at a future date to get a licence in the names of all the partners ” 

Much reliance has been placed by Mr. Ramachandra Aiyar, aa well as by Venkata 
subba Rao, J., in Satyala Sanyasi v. Bhogavalli Sanpast®, on the judgment of Anantha- 
krishna Aiyar, J., i in Vaghmunt v. Nathumunt™. in particular, the passage in which he 
approved of an opinion expressed by the District Judge, the passage of the District 
Judge’s judgment being in these words : 

“ As I understand the evidence, the case is not ane of the respondent having a poog toddy 
trade and taking the other two (plaintiff 1 and defendant 2) into partnership. So far as gatha, 
each of the three parties, contributed an equal share of money and the business was started, 

Heence being taken in the name of defendant 1. It seems to oie a oe tea - 
ship was formed he had not begun the trade in toddy and had no stock which he made the joint 
property of all the three.” 

The learned Judge (Ananthakrishna Aiyar, J.) seemed to have considered 
that the conclusion from these facts that the partnership was a lawful one, whatever 
its intention, had the approval of Nalam Padmanabham v. Sait Badrinatt Sarda®, contains 
no support at all for such a conclusion. Whatever might have been ‘the intention 
of the partners at the time when the partnership was formed, the partnership became. 
illegal as soon as the partners decided to use the licence as a privilege common 
to all the partriers. It is however clear that Ananthakrishna Aiyar, J., really dis- 
poet of the case on the pe that the licence had not been produced ; fe the 

ed Judge said that for they knew, the licence might have been granted 
to all four of t the partners. The learned Judge said finally : 

“ In this view, I do not propose to discuss the various decisions cited before me by the learned 
advocates on cither side in the second appeal.” 
the cases that he did not propose to discuss including Marudamuthu Pillai v. Ranga- 
swami Moopan’, Thithi Pakurudasu v. Bhesmudu® and Brahmayya v. Ramaypa*. It was 
because Ananthakrishna Aiyar, J., di of the case on the ground that the 
licence had not been produced that the learned Chief Justice in Ramanayudu v. 


Sestharamayya? said : 


made the joint property of all the three partners. itr ving the Ta egal oet De hel 
to be illegal as there was nothing prima aris ilegal in such a 
ce of proof that the partaembip was 


decision m this case appears to me to turned on the 
entered into for an illegal purpose.” 
This cannot be regarded as an ap of the obiter dickm of Ananthakrishna 
Aiyar, J., with regard to the views of the District oie, 1, On T ee whether 
there was a transfer of the licence, Venkatasub passage from 
. AIR. sora Mad. 1197. 5. nie” 68 M.L.J. 570: IL.R. 58 Mad. 
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Nalam Padmanabham v. Sait Badrixatt Sarda!, to the effect that if two persons agree 
to start a business in partnership and to contribute capital therefor, there is no 
transfer, and then went on to say that adopting that test no transfer was involved 
in the partnership under consideration. He then added : 

“The facts here disclose that the ns concerned first entered into the partnership with the 
oes of acquiring the right and that the plaintiff on the firm’s behalf sometime later acquired that 

t” 
There the learned Judge left the matter. /There was, of course, no transfer of the 
original assets of the business ; but the uently acquired licence granted to 
one partner had to be transferred if it could be used by both partners. On the 
question of public policy Venkatasubba Rao, J., said : 

“ To attempt to discover a policy with a view to make illegal, things not expresaly prohibited, 
scems unwarranted.” 
He then went on to refer briefly to Natla Bapiraju v. Achuta Rajaju*, Nalam 
Padmanabham v. Sait Badrinati Sarda! and the difference in the wording of section 9 
of the Opium Act and section 15 of the Abkari Act, and again held that there was 
no er of the licence. From this he concluded that the argument based on the 
“ so-called public Polo ” was extremely misleading. The learned Judge attempt- 
ed to distinguish the Full Bench case as one in which the partnership was formed 
subsequent to the auction sale. It is unnecessary for us to discuss the judgment 
of Venkataramana Rao, J., in Raagaswamt Pillai v. Narayanaswami Natcken*, for there 
was a finding of fact that it had not been proved that any person in whose name 
there was no licence ever interfered with the business of the toddy shop. 


From the above discussion it is evident that there is a long and consistent 
body of opinion of this High Court from Marudamuthu Pillai v. Rangaswami Moopan*, 
onwards, with which we agree, that a partnership entered .into for the purpose 
of conducting a business in arrack or toddy on a licence granted or to be granted 
to only one of them is void ab im#o, whether the contract was entered into before 
the licence was granted or afterwards, in that it either involves a transfer of the 
licence, which is prohibited under rule 27 and punishable under section 56, or a 
‘breach of section 15 of the Abkari Act, punishable under section 55, because the 
unlicensed partner, by himself or through his agent, the other partner sells without 
a licence. Ifa partnership is lawful at its inception, because it is not intended to 
infringe any provision of the Contract Act, it nevertheless becomes unlawful when 
it oe to conduct the business jointly on a licence granted to one only of the 
paftners. - 


Such differences of opinion as have arisen in connection with this type of trans- 
action is doubtless due to the dificulty of envisaging the legal co uences of the 
use by a partnership of a licence issued in the name of one only of the partners. 
If the licencee holds his licence for the partnership or by an act of volition shares 
his licence with his partner, then there is a ee which offends rule 27. If it 
be found that the licencee does not hold the licence for the partnership, because 
it is illegal for him to do so, or because for any other reason the non-licensed partner 
does not purport to sell, by himself or through his er, under his partner’s 
licence, then there is no transfer ; but the non-li partner would then commit 
a breach of section 15 of the Act. In either case, a punishable offence would be 
committed ; and a partnership formed that would lead to a breach of these provi- 
sions would be illegal, either because an offence would necessarily be committed ° 
or because it would be against the general’ public policy underlying the enactment 
that only approved persons, specifically licensed, should be allowed to sell liquor. 

The Civil Revision Petition is therefore allowed with costs throughout. 


K. S. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' | Parsent :—Mr. Justice Racgava Rao. 
Periasami Kachirayar and others , .. Appellants * 
D. a" oe ` 

Varadappa Kachirayar (died) and others i .. Respondents. 

Evidence Act (I of 1872), sections and 13 («)—Recital ix will thet dealt with 
ania A Rad Sela sa (1) ead a property | ipa sai 

The recital in a will that the’ dealt with th is th of the i 

Laa A ihe an E iene Aces T ereupder is the property testator is 

arah ey Te ee I.C. 882 dissented from. Pramatha Nath Das Beiragi 
v. Champa i (I L.R. ; 275, relied on. Saripalli Venkatarapagopalarajx v. Feta Naras- 
sarye, (1914) M.W.N. 779, distinguished. | TETAS S | a; 

The term “ transaction ” in the realm of law bears the sense of “ any act-affecting legal rights ’” 
which is not confined to a dealing with property between two persons inter vivos but can,” thout 
any strain of language, be taken to include 2 testamentary dealing with the property. ii 

The recital in the will can be taken as a statement made in the course of a transaction under 
section 19 of the Evidence Act. : f a 

ee against the decree of the Court of the Subordinate Judge, Cuddalore, 
in A. S. No. 123 of 1945 (A. S. No. 98 of 1945, District Court, South Arcot), prefer- 
red against the decree of the Court of the District Munsif, Kallakurichi, in OS. 
No. g11 of 1943. i 


V. C. Viraraghavan for Appellant. 7 
S. Sitarama Iyer for Respondent. 
The Court delivered the following 


Juvomenr.—The question of law ed in this second appeal is whether 
the recital in 'a will that the property dealt with thereunder is the property of the 
testator is relevant evidence under the Indian Evidence Act. 


Mr. Veeraraghavan contends that it is not and relies on the decision in Satindra’ 
Kumar v. Krishna Kumar, a Bench decision of the Calcutta High Court. That 
case related to a suit for possession of land as Brahmottar in which there was a will 
produced by the predecessor-in-title of the plaintiff containing a recital of Brah- 
mottar title. It was held that the will was inadmissible under section 32 (1) read 
with section 13 (a), Indian Evidence Act. There is to be found in that judgment 
no reasoning in support of the conclusion beyond what has just been stated. 


The learned counsel for the appellants seeks to justify that decision on the 
analogy of the decision in Gijja Lall v. Fatteh Lali}, in which'it was held that it would 
be a misapplication of the term “‘ transaction ’’ to hold that the decision of a Court 
of justice is, within section 1g (a) of the Indian Evidence Act, a transaction which, 
to use the language of Garth, C.J., “in its ordinary’ sense denotes some business 
or dealing which is carried on or transacted between two or more persons.” Reli- 
ance is placed by the learned counsel on the analogy of the ruling in Saripallt 
Venkatarapagopala Raju v. Fota Narasayya*, in which it was held that a written state- 
ment could not be described as a transaction within the meaning ‘of section 13 (a) 
of the Indian Evidence Act. - ` l 

I am not p “to t the decision in Satindra Kumar v. Krishna Kumar}, 
as correct law. Nor can the galing in Saripalli Venkatarayagopala\Rayu v. Fota Nara- 

: saypa*, which relates to a written statement be ed as in point and binding 
on me with reference to the relevancy of the recital in the will in the present-case. 
The term “ transaction” in the realm of law, bears, as pointed out in the Concise 
Oxford Dictionary of Current English III edition, at page 1303, the sense of “ any 
act affecting legal rights . . . . which, in my opinion, 18 not confined to a dealing 
See eS eS na 

* SA No. 2224 of 1946. 1%th December, 1949. 
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with property between two persons infer vivos but can, without any strain on the 
be taken to include a testamentary dealing with the property. Moreover, 
it seems to me that the decision cf the Privy Council in Vir v. Adsnaa’, as it has 
been a ied in this Court whether in Satckdanandam v. Subbarazu', as virtually 
invalidating the view taken in an earlier decision of this Court reported in Thotsm- 
pudi Venkataratnam v. Thotempudi Seshamma*, or in Venkataramaypa v. Seshamma‘, 
as not going quite so far as that, to which I drew the attention of the learned counsel 
for the appellants in the course of the arguments, is distinctly adverse to his conten- 
tion. Section 32 (7) of the Indian Evidence Act, as the decision in Venkataramayya 
v. Ssshamma‘, points out, is the basis for the acceptance of statements ‘of the the 
kind with which we are concern here as by th ves relevant facts. It also 
seems to me that as against Satindra Kumar v. Krishna Kumar’, above referred to, it 
is worthwhile to note that the same High Court has, in a case reported in Pramath 
Nath Das Bairagi v. Champa Dasi*, which I have been able to discover for myself 
since reservation of judgment, ruled without referring to the earlier decision that 
the nature of a tenancy mentioned in a will may be regarded as a statement made 
in the course of a transaction by which certain property was bequeathed to a legatee 
under the will and that consequently the statement made in the will may be taken 
„as evidence under section 1g of the Indian Evidence Act. 


‘The only question of law raised in the second appeal thus fails and the second 
appeal is accordingly dismissed with costs. 


No leave. - 


K. 8. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUsSTIOE SOMASUNDARAM. 


K. S. Perumal Mudaliar .. Petitioner * 
D. 
K. Ondipiliya Pillai .. Respondent. 
Court-Fees Act (VII 8 rs a ke Sits Valuation Act (VII 887), section 9 and 
cation of pia me ee kias aki a how far ee Leif a pii 


oa a E aa Bede era by the }High Court under section g of the 
Suits Valuation Act itself that a plaintiff cannot value his claim at an amount less than the 
market value of the property under the notification. Gi the plain meaning to the words of the 
notification it only means that he cannot value the im at less than But before the 
notification the plaintiff had absolute discretion which could not be interfered with by the Court 
and this discretion to value over and abcve half the market value is not taken away by the notifi- 
gation which only affects the lower Hmits to which the plaintiff can go. 


Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the District Court, Mathurai, dated 14th August, 
1948, in C.M.A. No. 28 of 1947 (O.S. No. 77 of 1946), Sub-Court, Mathurai, 

D. Ramaswami Atyangar and P. S. Srinivasa Desikar for Petitioner. 

T. Krishna Rao for Respondent. 

The Court delivered the following 

Jopcment.—First defendant is the petitioner herein. The question involved 
in this revision is one under the Court-Fees and Suits Valuation Act. The plaintiff 
filed the suit in the Sub-Court, Mathurai, fora mandatory injunction for the demoli- 
tion of some structures made by the petitioner in a lane claimed to be common 
between the plaintiff and the defendants The plaintiff valued the relief under 
section 7 (iv) (d) of the Court-Fees Act at Rs. g,100. The defendant has taken 
objection to this valuation and cantends that this has been deliberatel ys overvalued 


for the purpose of filing this suit in the Sub-Court. The Subo te Judge 
1. (1928 s Maea 24g (P.C). 4. pana 1987 M Mad. a at 1019. 
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returned the plaint holding that the right of the plaintiff under section 7 (iv) (d) 
to value his claim at his discretion has taken away by the notification issued 
by this High Court under section g of the Suits Valuation Act and relies for this pur- 

e on the judgment of Krishnaswami Iyengar, J., in Ghosh Besoi In rel, He further 

d that the proper method of computation would be to assess the relief on the 
cost of the removal of the structures which is stated in the plaint itself to be Rs. 100. 
The plaintiff filed an appeal to the District Court in G. M. A. No. 28 of 1947. The 
learned District Judge set aside the order of the Subordinate Judge and di 
him to take the suit on his file and dispose it off according to law. This revision 
is now against the order of the District Judge in the above Civil Miscellancous 
Appeal. ; | 

That the suit falls under section 7 (iv) (d) of the Gourt-Fees Act is not disputed 

by the petitioner and the respondent plaintiff has valued it under section 7 (iv) (d). 
Under section 7 (iv) (c) and (d) Court-fee is payable according to the amount 
at which the relief sought is valued in the plaint.: Clause (c) was amended 
in 1922 by Madras Act V of 1922 and under section g of the Suits Valuation 
Act, this High Court has issued a notification which is as follows: 


“In suits for inj ion, where relief is t with reference to any immoveable property, on 
the that the defendant denies the title of the plaintiff to the property and disturbs or threatens 
to the plaintiffs possession thereof, the value of the subject-matter of the suit shall not be less 


than half the value of the property calculated in the manner provided in section 7, paragraph 5 of the 
Court-Fees Act.” i 


This notification applies for the class of suits which fall under section 7 (iv) 
(d). That this applies to this case also is not in dispute. Before the amendment 
to clause (c) and the notification under clause (d), it has been held by our Court 
in Gunmwajamma v. Venkatakrishnama Cheti*, that the Court has no power to increase 
the value given by the plaintiff. In Chinnammal v. Madarasa Rowther*, also it was 
held that the Court has no jurisdiction to decline to accept the valuation given 
by the plaintiff and it could not revise the valuation. These two decisions came 
ae consideration in Ramiah v. Ramaswami', a Full Bench decision of this Court. 
question referred there was whether a valuation made by a plaintiff of the 
relief sought by him in a suit for partition of properties which he claimed to be in 
joint posssession of along with his coparceners may be rejected by the Court if it is 
proved not to be bona fide but an arbitrary valuation. There ne state that the 
settled practice of this Court would appear to be in accordance with the decisions 
in Guruvajamma v. Venkatakrishnama Chetti? and Chinnammal v. Madarasa Rowther*. 
They were not prepared to differ from those decisions. It is clear from the decision 
of thè Full Bench that even though the valuation may not be bona fide and may be 
arbitrary the Court had no power to interfere with the discretion given to the, 
plaintiff under section 7 AS c) arid (d). As stated already, under section 7 (iv) 
(c) an amendment was introduced by Madras Act V of 1922 by introducing a proviso 
which stated that 
“ provided that in suits coming under sub-clause (6) in cases where the relief t is with 
reference to any immoveable property such valuation shall not be less than half the value of the 
immoveable property calculated in the manner provided for by paragraph 5 of the section. 
For the p of clause (d) a notification similar in effect has been issued under 
section g of the Suits Valuation Act. The effect of this notification therefore is 
that the plaintiff cannot value the suit at less than half the value calculated in the 
manner mentioned therein. In Ghosh Besi In rel, on which the Subordinate Judge 
relies the plaintiff valued the suit at Rs. 100, a course which was open to him under 
section 7 (iv) (d), Court-Fees Act, read with section 8 of the Suits Valuation Act 
at the time of filing the suit. But when it came up imsecond appeal at the time 
of filing it, this notification was in force and Krishnaswami Iyengar, J., held that the 
notification applies and plaintiff was asked to pay Court-fee in accordance with 


1. (1944) 1 M.L.J. 340. 3- eee 14 M.L.J. 343 :I.L.R.27 Mad. 480. 
2. (1900) I.L.R. 24 Mad. 94 4. (1918) 24 ME . 233 (F.B.). 


328 THE MADRAS LAW JOURNAL REPORTS. [1950 


the notification. In Satpabhigna Theerthaswami v. Narasayya!, the plaintiff valued 
the injunction at Rs. 100 under section 7 (iv) (d) and paid Court-fee thereon. 
Similarly when it came up in appeal objection was taken and Govindarajachari, J., 
held that the plaintiff has to pay Court-fee on the plaint and memorandum of 
appeal in big akeh appellate court at half the market value of the properties in 
respect of which heis seeking an injunction. These two decisions in Ghosh Beevi, 
Inre? and Satyabhigna Theerthaswami v. Narasayya}, are relied on by learned counsel 
for the petitioner who contends that the valuation should not exceed half the market 
value of the aaah lec stated already, before this notification arid the amendment, 
the plaintiff had absolute discretion which could not be interfered with by the 
Court. The question is whether under this notification the discretion has been 
completely taken away. That the plaintiff cannot value his claim at an amount 
less than the market value of the prop under the notification is clear from the 
words of the notification itself. When therefore he cannot value the suit at less 
than half the market value of the property, can he be allowed to value it at any 
amount higher than the market value of the pro . Giving the plain meaning 
to the words of the notification it only means that he cannot value it at less than 
half. The discretion therefore given ta him over and above that is not in my 
opinion taken away because as ia! held by this Court, the plaintiff has the 
discretion with which we cannot interfere and this discretion, in my opinion, is 
limited by this notification to the lower limits to which he can go. It is true that 
very rarely a plaintiff would come forward voluntarily to pay higher Court-fee. 
But if he does, in my opinion, his right to value it has not been taken away by this 
notification. No doubt in Lakshman Bhatkar v. Babaji Bhatkar?, it has been held 
that the plaintiff cannot by his valuation be allowed to choose the forum. But that 
decision is not followed in our Court. In the Full Bench decision in Ramiah v. 
Ramaswami*, as already stated, the finding was that the valuatior was not only 
arbitrary but not bona . Even under such circumstances, the Court refused. 
to interfere with the valuation. Assuming therefore that the valuation in this case 
is not bona fide and absolutely arbitrary, so long as it does not offend the provisions 
of the notification issued under section g of the Suits Valuation Act, I think the 
Court cannot interfere with the discretion of the plaintiff. 


The learned District Judge has also held that this is a case which will also fall 
under section 7 (iv) (e) of the Court-Fees Act. It is true that so far as the prayer 
in the plaint is concerned, he seeks only a mandatory injunction directi the 
first defendant to demolish the structures put up by him; but the plaintiff has, 
in paragraph 8 of his plaint, mentioned that there has been a diminution in the 
accustomed flow of light and air through the window in his house in consequence 
of the obstruction as to materially interfere with the convenient occupation of the 
plaintiff’s house. Wadsworth, J., has pointed out in Venkaterangarao v. Ramachandra- 
rao*, as follows :— 

“Now it is well established that in matters of Court-fee and pecuniary pundia isdicti ust 
jak e scale Katan Ge of Che wait na not the forn iri which. ie hai been © thed. If therefo 
there is any legal necessity for the plaintiff to get a declaration of his right of casement before he can 

tan. injunction to:proteetit the sit have to be filed under section 7 (iv) (e) of the Court- 
ees Act, even tho has sought this declaration by means of averments in the body of the plaint 
and not by praying tor a declaration ifically amongst the reliefs at the end of the plaint. On this 


can be established without the can 
and only claims the relief which would naturally flow from the establishment of the title which he 
avers, it is not necessary for the plamtiff to pray y for a declaration of that tite ..... It 
scems to me that, on the frame of the present suit, all that the plaintiff has to do is to prove by evidene 
tiat he bas ambarang ee eae i Danae Aaaa If the evidence 
establishes the existence of this right, zbere is no legal impediment which has to be removed before 


I. Em 2 MLY 182. 4. oe 24 M.L.J. 233 (F.B.)., 
a. (1 I . 340. 5. (1940) 2 M.L.J. 655: I.L.R. 1941 Mad. 
g. 1065) LLR. Ben. gi. 157. 
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the injunction protecting that right will be granted ; and whether he has or has not sued for decla- 
ration, it is not necessary for him to pay Court-fee on the footing that the finding which he seeks as 
to his title is really a declaration, necessarily required as a preliminary to the grant of the injunction.” 

In this case, as already stated, there is a complaint that the plaintiff’s right to 
air and light has been interfered with and though there is no specific prayer for a 
declaration to that effect, it is enough if the plaintiff establishes by evidence the 
existence of his right and it is not necessary for him to pay Court-fee on the footing 
that the finding which he seeks as to his title is really a declaration necessarily 
required as preliminary to the granting of the injunction. 

Mr. Ramaswami Aiyangar contends that there can be no easement in this case 
as the property is claimed to be the common lane of the plaintiff and that the defini- 
tion of easement under the Easements Act will not apply to this. This question 
whether he has got a right has to be decided in the case and probably will be one of 
the issues raised. This cannot be decided at this stage and it will have to be gone 
into by the lower court. If therefore the relief for injunction is sought for on the 
plaintiff’s right of easement, it is difficult to say that the suit has been y over- 
valued. In either view I hold that the judgment of the lower ap te court is 
correct. It is therefore confirmed and this revision petition is dismissed with costs. 


V. P. S. — Petition dismissed , 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice CHANDRA REDDI. 


S. Cariappa .. Accused” 

Criminal Procedure Codes (V of 1898), sections and 537-—Feailure to question accused after examination 

Court-roltness—Court-wwitness sepperting accused—No failure of justice—Frregulerity curable under section 537. 

Where a Magistrate failed to question an accused after examination of the Court-witness whose 
evidence only supported the defence version, 

Held, that as the object of eramining. an accused under section , Criminal Procedure 
Code, i enabl to explain circumstance appearing evidence against 
Hemline eat io to the aeisi af the examination of e Court-witness Ghee ieee 
was in favour of the accused, cannot be said to have occasioned a failure of justice and the alleged 
irregularity is curable under section 597 of the Code. 

Observations of Privy Council in Kofaypa v. King Emperor, (1947) 1 M.L.J. 219: LR, 74 LA. 
65 : LLR. 1948 Mad. 1 at 11 (P.C.), followed. 

Case referred for the orders of the High Court under section 438, Criminal 
Procedure Code, by the Sessions Judge of Coorg in his letter dated 17th August, 
1949, in Cr. R. P. No. 7 of 1949 on his file presented to revise the ju ents in Cr. 

. 1 ofr District Magistrate Court, Coorg, presented against judgment 
of the aaa sa and 2nd class Magistrate, North Coorg, in Cr. Case No. 3 of 1948. 

N. T. Raghunathan for Public Prosecutor (V. L. Ethiraj) for the Crown. 

Accused not represented. 

The Court delivered the following 


Orper :—This reference by the Sessions Judge of Coorg cannot be accepted 
for the following reasons. The irregularity that is said to have been committed 
by the Magistrate consisted in his failure to examine the accused under section 

, Criminal Procedure Code, after a court-witness was examined. This court- 
witness supported the defence version but the trial court did not accept the evidence 
of this witness. Apparently the Magistrate did not question the accused under section 
342, Criminal Procedure Code, as there was nothing to be explained by the accused 
in the evidence of the court-witness who supported the defence version. So the 
failure toeexamine the accused under section 342 in the circumstances cannot be said 
to have in any way prejudiced the accused. 


1. (1940) 2 M.L.J. 655: I.L.R. 1941 Mad. 157. 
*cr.R{D. No. 1196 of 1949. 18th January, 1950. 
(Case Referred No. 63 1949.) ' 
fi t 
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In the order of reference the learned Sessions Judge relying on the decision 
reported in HooglyChinsura Municipality v. Keshab}, states that failure to comply with 
the provisions of section 342, Criminal Procedure Code, vitiates the whole trial and 
is not curable under section 537, Criminal Procedure Code. I am not able to agree 
with this opinion of the learned Sessions Judge of Coorg. In Kotayya v. King Emperor*, 
their Lordships of the Privy Council laid down that where it was established that 
there had been a breach of the proviso to section 162 of the Code, which did not 
result in any prejudice to the accused in the circumstances of the case the i ity 
was one, which could be cured under section 537, Criminal Procedure e, and 
the trial was valid notwithstanding the breach of that section. Their Lordships 


“ There are, no doubt, authorities in India which lend some to Mr. Pritt’s contention, 
and reference may be made to Tirkka v. Nanak’, in which view that 
section 437, Criminal Procedure Cods, applied to errors of procedure arising out of mere 
inadvertence, and not to cases of of, or disobedience to, ee ee 
Code, and to In re Madura Muthu Vanriant, in which the view was expressed tany failure to 
examine the accused under section 949, Criminal Procedure was fatal to the validity of the 
trial and could not be cured under section 537. In their ips’ opinion this argument is 


based on too narrow a view of the operation of section 537.” 
This decision of their Lordships of the Judicial Committee makes it abundantly 
clear that such an irregularity as is all to have been committed by the Magistrate 
in this case, is curable under section ‘537, Criminal Procedure Code, unless it has 
occasioned failure of justice. In this case it cannot be said that the accused was in 
any way prejudiced by the failure of the Magistrate to question the accused after the 
examination of the court-witness. The object of examining an accused under 
section 342, Criminal Procedure Code, is to enable him to explain any circumstances 
appearing in the evidence agzinst him. When the evidence given by a court- 
witness is in favour of the accused it cannot be said that failure to put questions 
to the accused after the examination of that witness has occasioned failure of 
justice. In-these circumstances I must hold that the reference, cannot be accepted 
and the papers are sent back to the trial court. 

K. C. | p 4 Reference not accepted. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Jusriag SATYANARAYANA Rao AND Mr. Justice ViswANATHA 
SASTRI. 
Messrs. D. Mohideen Sahib and Co., Excise Contractors, Bellary .. Applicants* 


D. + 


The Commissioner of Income-tex, Madras. .. Respondent. 
Encomse-tax Act (XI of 1922), section 26-4—Partnsrship for carrying on arreck businsss—Liconces in names 
adiri the ip and soms in the names of strangers—Refusal of Eucoms-tax 


soms of the 

to register partnership under section 26-4— 

Where a firm as such was not a licences for carrying on an arrack business and the arrack shops 

stood some in the names of some of the individuals constituting the firm and some in the names of 

a aran the serene a pee will be unlawful and it cannot be registered under section 
g6-A af the Income-tax Act. 

It is open to the Income-fax Officer to refuse to register a firm whose object was unlawful and the 

ip contract under which the firm was constituted was wholly void. 


Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1), Income-tax Act, 1922 (XI of 1922), as amended by section 92 of 
the Income-tax (Amendment) Act, 1939 (Act VII of 1949), in 66 R A. 11 
Madras of 1946-47 on its file. e 


L. ALR 1993 Cal. 347. 
2. (1947) 1 M.L.J. 219: LR. 74 I.A. 65: 4. (1989 
I.L.R 1948 Mad. 1. (P.C..). 820. 

*Case Rekrred No. 81 of 1946. i \ 16th January, 1950. 


4 





3. from I.L.R. 49 All. 475. 
43 M.L.J. 402 ELR 45 Mad. 
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M. Subbaraya Atyar and T, S. Krishnamurthi Aiyar for Applicants. 
C. S. Rama Rao Sahib for Respondent. 
The judgment of the Court was delivered by 


Viswanatha Sastri, F. :—The question that has been referred to us for our opinion 
is as follows :— 
Whether the Bench was correct in law in refusing to register the applicants as a firm under 
section 26-A of the Indian Income-tax Act?” 
Seven persons entered into an agreement for and had been carrying on, an 
arrack business for several years. For the assesament year 1944-45 an instrument 
of ee executed on goth March, 1944, by these seven persons was sought 
“to istered with the Income-tax Officer under section 26-A of the Act. The 
arrack shops stood, some in the names of some of these individuals and some 
in the names of strangers. The Income-tax Officer refused registration on the 
ground that the firm as such was not a licencee, that the conditions under which 
the arrack licences were issued prohibited the sale, transfer or sub-renting of the 
licence without the Collector’s permission, that such permission had not been 
obtained in this case, that the agreement of partnership entered into between 
the partners was unlawful and therefore the partnership could not be registered 
under section 26-A of the Act. The partnership was declared to be illegal on the 
owe that it violated Rule 27 of the Rules framed under the Abkari Act. The 
earned counsel for the assessees argues that the Income-tax Officer would normally 
be assessing and would be entitled to assess the profits of any business though it 
happened to be illegal and that while making an enquiry under section 26-A of the 
Act, all that he has to see is whether a business is being carried on by persons who 
had agreed to share the profits without concerning himself with the question whether 
the business or the combination of persons was legal or ill He contends 
that if the contract of partnership or the business was illegal the partners could not 
enforce the rights flowing from the contract of partnership but for purposes of 
income-tax the profits of the partnership could be assessed to tax as the profits of a 
. business and therefore the firm should be registered under section 26-A of the Income- 
tax Act. In our opinion the registration of a partnership formed for an illegal 
purpose stands on a different footing from taxation of the profits of a business tainted 
with illegality. 
Tt has been held by a recent decision of a Full Bench of this Court in Velu Padayachi 
v. Sivasooriam Pillai1, that a partnership entered into for the purpose of conducting 
a business in arrack or toddy on a licence granted, or to be granted, to only one, 
or some of the partners, is void ab tmitto whether the partnership contract was entered 
into before the licence was granted or afterwards. The reason for this conclusion 
is stated to be that such a partnership arrangement either involves a transfer of the 
licence which is prohibited under Rule 27 and punishable under section 56, or is a 
breach of section15 of the Akbari Act ponishable under section 55 because the un- 
licensed partner, by himself, or through his agent, the other partner, sells without 
a licence. The learned Judges also held that even though a partnership was lawful 
at its inception because it was not intended to infringe any of the provisions of the 
Contract Act, it, nevertheless, became unlawful when it intended to conduct the 
business jointly on a licence granted to one only of the partners. In view of this 
opinion we must hold that the object of the partnership was illegal and therefore the 
partnership contract itself was void ab initio. That being the case it was open to 
the Income-tax Officer to refuse to register a firm whose object was unlawful and the 
partnership contract under which the firm was constituted was wholly void. We 
therefore answer the question referred to usin the affirmative and against the assessces. 
The Commissioner of Income-tax will get his costs of this reference which we fix 
at Rs. 250. i ' 
K. S. ——— Reference answered against the assesseas. 





1. G.R.P. No. 232 of 1947.' Since reported in (1950) 1 MLL.J. 315 (F.B.)- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present — Mr. Justice BALAKRISHNA AYYAR. 


Rajam Bharathi ». Petitione* 
v. 
Damodaram Naidu and another .. Respondents. 


ivil Procedure Code (V of 1908), Section 115—Scope—Election dispane—Order of Presidency Small Cause 
Court setting aside the election of a candidate to the City Muni Counci}—If open. to 1ension— Madras City 
ie = IV of 1919)—Reles under sections 59 (2) 347 (i) for adjudication of election disputes— 

12 (3 

The fact that rule 12 (3) of the rules framed under sections 347 (1) and 59 (D) of the Madras 
City Municipal Act for adjudication of election diputa rovides that ‘the order of the Small 
Ca Ori ee ee 1) and (2) shall be not bar a revision petition under sec- 
tion 115 of the e of Civil edure. 

In view of the fact that a difference of opinion is pqesible on the mule as it stands, it is desirablé 
that the intention—whether it be to permit or prohibit revision petitions—be made clear by an appro- 
priate amendment of the rule. 3 

The powers of the Court in revision are very much less than when the matter 1s brought up to 
it in a If the trial judge had jurisdiction in the matter and bad not acted illegally or with 
materi epee , the High Court no power to interfere even if it differs from the conclusions 
of the Subordi te Coari upon Guestocs of fact ar law: 

Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Small Cause Court, Madras, dated roth 
April, 1949, in Election Petition No. 3 of 1948. 


K. Bashpam Aiyangar and T. R. Srinivasan for Petitioner. : 


D. Ramaswami Atyangar for C. S. Venkatachan, S. Kuppuswami and John and Row 
for Respondents. 


The Court delivered the following 


Jupement.—This is a petition to revise the order of the Chief ae of the Court 
of Small Causes, Madras, ing aside the election of the petitioner from the 
25th Division of the City. . The di puted election was held on the goth September, 
1948, and it was declared that the petitioner Mrs. Rajam Bharathi was the successful 
candidate, it having been found that she had polled 726 votes as against 458 secured 
by her closest competitor Mr. Damodaram Naidu. Mr. Damodaram Naidu 
thereon filed a petition under rule 12 (2) of the rules framed under section 59 2 
and section 347 (1) of the City Municipal Act to have the election set pe 
paragraph 3 at petition he all that on the day of polling a son of the peti- 
tioner named Dorai, who was a student in the Pachaiappa’s Co , went to the 

lling booth and claiming to be Sir A. Lakshmanaswami udaliar, Vice- 
Chancellor of the University, asked for a voting paper in his name. Mr. Damodaram 
Naidu, who was then present at the booth, pointed out that Dorai was not Sir 
Lakshmanaswami Mudaliar ana objected to the voting paper being issued to Dorai. 
Then Dorai asserted that earlier in the day some one had voted in the name of 
Mr. V. P. Row, formerly a Jucge of this Court and asked why he should not be 
given a voting paper in the name of Sir Lakshmanaswami Mudaliar. The implica- 
tion in the statement is obvicus. The polling officer again refused to issue the 
voting paper. When this took place, the petitioner and her husband Mr. Bharathi, 
-who was also her election agent, were both in front of the polling officer ; neverthe- 
less they kept quiet. Mr. Damodaram Naidu, therefore complained that Dorai 
had attempted to falsely mate Sir Lakshmanaswami Mudaliar with the know- 
ledge and connivance of the petitioner. 

In paragraphs 3 (b) to 3 (f) of his petition Mr. Damodaram Naidu alleged 
that various persons he namec therein had with the knowledge and connivance 
of the petitioner, or her, election agents, falsely personated certain others. 





* CRP. No. 711 of 1949. gth December, 1949. 
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The petitioner denied all the allegations made in paragraphs 3 (b) to 3 (f) 
of the petition. In respect of the allegations in paragraph 3 (a), her explanation 
was as follows: . 
‘This respondent's son Dorai who is a student of the Honours Class of the i 4 | 

Madras was not entitled to vote and did not intend to vote but with the idealism es Le ala 
to test the impartiality or of the Polling Officer and so asked for a ballot-paper stating that 
the was Rao ur A. jar a well-known gentleman who could certainly 
not be mistaken for the youth. The Polling Officer asked the said Dorai whether he was the Vice- 
anaa | eT a tae Teor Rba tho pid Doia! lauglied anid niate that he merely 

a ical jo officer in i to test vigilance. Thereupon the vote was not ` 
enk iyang ajan aaa a i acted in the manner alleged with the 
and the consent of this respondent, As a matter of fact this respondent was looking after the 
‘voters and was not aware of the incident untilther attention was subsequently drawn to it. This 
Yespondent denies that Dorai falpely impersonated Mr. A. Lakahmanaswami Mudaliar.” 


The learned Judge found that the allegations in paragraphs 3 (b) to of Mr. 
Damodaram ee petition had not been substantiated.. He. el found 
at the same time that Dorai had attempted to personate Sir Lakshmanaswami 
Mudaliar and that his mother must have been privy to his action and that she must 
have abetted and connived at it. In that view he allowed the petition, set aside 
the election of Mrs. Rajam Bharathi and directed that a fresh election be held, 
‘The petitioner now seeks to have that order set aside. 


On behalf of Mr. Damodara Naidu the preliminary objection was taken that : 
“a revision petition does not lie. This objection is based on rule 12 (3) of the rules 
framed under sèction 347 (1) and 59 (1) of the Madras City Municipal Act for 
the adjudication of election disputes, which runs as follows : 

“The order of the Court (is, the Small Causes Court) under sub-rule (1) and (2) shall be 
final’’. 7 w ` 
Mr. Bhashyam, the learned advocate for Mrs. Bharathi argued that this rule onl 
precludes appeals and does not bar petitions to revise the order made by the Small 
Causes Court. In support of this contention he referred to the decisions in Ahmad 
Thambi Maracapar v. sees Mar 1, Parthasarathi Naidu v. Koteswara Rao? and 
Palaniappa Chettiar v. Krishnaswami iar*, Mr, D. Ramaswami Aiyangar for Mr. 
Damodaram Naidu lained that these decisions have no application here and 
his reasoning was as follows : The three cases cited by Mr. yam dealt with . 
elections under either the District Municipalities Act, or the Local Boards Act. 
The Courts, which are empowered to adjudicate on election disputes under these 
Acts, are the Courts in the moffusil. From the decisions of such Courts, the aggrieved 
party can either file an ap or a revision petition d ing on the circum- 
stances of the case. But an order passed by the Small Causes Court an’ ’ 
appeal does mot lie ; -only a revision petition can be filed. If, therefore, we hold 
in this case that a revision petition would lie against the order of the Small Causes 
Got. rule 12 (3) framed under the City Municipal Act would become wholly 
ino tive and a construction which would make a rule meaningless, should 
ordinarily be avoided. This difficulty does not exist in the case of the moffusil 
‘Courts, ‘because it would be possible to give effect to the rule making the decision 
of the moffusil courts final by holding that what is barred is only an appeal and 
not a petition in revision. But, in view of the used in Parthasarathi Naidu 
y. Kotsswara Rao*, I doubt whether I shall be justified in accepting this distinction, 
The learned Chief Justice there states : (374) i i 

“ Tt }s further argued that the fact that the decision of this is by section 57 of the Act 
Rata Ace and by the rules, fmal, iodides Gay eran seb rally nese ag kan 
ta napi of that propoiitiot Ainan a Gale T wool Be te contrary to the whole object 


„and intention of section 115, Givi} Procedure Fi ee 
is no ct l j 7 ‘ i 
ace inclined to take the view that this preliminary objection cannot be 





MLJ. 69 : TIR AB Mad 119. 960 (FB). o-c a 
AS ah MEJ. a1: LLR. 47 Madi 5. (ganja ML. 69 , TUUT 
gl Í 
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| The matter, however, is not free from difficulty and it is one on which different 
epee wee in the decision in Appaya Gounder v. Sheik Dawood Sahib! ; 
utts Trotter, J., referring to the decision in Parthasarathi Naidu v. Koteswara 
Rao*, stated: ` | 

est nan cn aa ee 

t the t i t revisi ibit 

an ndan sign pedan a at apa aa rna Da a ana NA Dee Com an ee 
Phillips, J., agreed with the view of Coutts Trotter, C. J., but Kumaraswami Sastri, J., 
o ; z 


WA asaba E ea PE E T ag eE Naidu v. Kotestoara Reo’, that 
the High Court has jurisdiction to interfere under section 115, Civil Procedure Code.” : 

In view of the fact that a difference of opinion is possible on the rule as it stands, 
I would suggest that the intention—whether it be to permit a revision 
petitions—be made clear by an appropriate amendment of the f 


On the merits of the case, Mr. Bhash very strongly argued'that the decision 
of the learned Chief Judge of the Small Causes Court was erromeous. He pointed 
out that Dorai was only a student, that Sir Lakshmanaswami Mudaliar was Vice- 
Chancellor of the University and a person so well-known throughout Madras | 
that it would have been practi impossible to impersonate him. This aspect 
of the matter must have been so known both to Mrs. Bharathi and her husband 
that it is utterly unlikely that they would have connived at any attempt. by their 
son Dorai to impersonate him. This argument has no doubt considerable force ; 
but against this must'be set the fact that in the fever and excitement which a 

contested election. so often generates, risks are undertaken without a cold 
and detached calculation of the probabilities of success. ` | 


Mr. Bhash next argued that there Was practically no evidence on which 
the learned Judge in the Small Causes Court could have come to the conclusion . 
he did. He pointed out that th in his evidence in chief Mr. Damodaram 
Naidu that Dorai went to the polling booth and asked for a voting paper 
in the name of Sir Lakshmanaswami Mudaliar, he admitted in cross-examination : 

“ I am not personally aware of the truth of any of the facts mentioned in paragraph g (a) of my 

tion.” à 


It was explained by Mr. Ramaswami Aiyangar that in recording the evidence 
"on this point the learned Judge made a clerical slip and that paragraph 8 (a), should. 
really read paragraph 3 (b). I cannot entertain this argument, because I must 
‘take the record as it stands and the context does not suggest that paragraph 3 (a) 
must necessarily have been a slip for 3 (b). , : 
It does not, however, follow that there is no other evidence in the case. P.W. 7, > 
who was one of the agents of Mr. Damodaram Naidu, deposéd in chief- 

examination. < 

‘” -The son of the first respondent came to polling office that day and told the polling officer that 
the was Sir A. Lakshmanaswami Mudaliar that he wanted to exercise the vote, first reg, 


penon of the first respondent was also sta there. The polling officer refused 
‘to give the polling DEDI ern wi ce cae, e a A hans 
over the persan to police. the first respondent cried out that it was not her intention 
or the person’s intention that he exercise the yote. She said that it was on account of some— 
body’s mischief that he was brought there.” j 
On this evidence it is to be noted that the only question put in cross-cxamination. 
‘was desi to show that Sir Lakshmanaswami Mudaliar was very well known 
in the City and there could be no mistake about his identity. No ions, were 
asked about what Dorai did at the polling booth, or in respect © conduct 
‘Attributed to Mrs. Bharathi. . Next there is the evidence of Bharathi herself. 
Though in her evidence-in-chief she stated that she was not aware that her sop 





1. (1997) MW.Ñ; 84a. © ' ' ` a (1983) 46 MLLJ. gor : LLR. 47 Mad. 969(F.B.). 
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went to the polling booth and asked for a voting in the name of Sir Lakshmana- 
kaai NA a aga aad en ena an ada ka haa that sheaves not Dreckt chica Hee 
son is alleged to have made such a request, she admitted in cross-cxamination, 

“ My son told me that some one had voted as the deceased Row and therefore he 
- would go and ask for voting paper in the name of Sir Lakahmanaswami Mudaliar,” 

It is true that immediately after making this statement she qualified it by stati 
that she did not know whether as a matter of actual fact Dorai went ee 
for a voting paper. It is also true that she categorically asserted : 

“ I did not ask my son to and ask for a voting paperi e name Lakshmanaswami 
Mudaliar or for Pandang Row." . DA ae 
Nevertheless, there can be no doubt that Dorai did go and ask for a voting paper 
in the name of Sir Lakshmanaswami Mudaliar. is, Mrs. Bharathi nde 
in the written statement that she filed. Her admission that her son told her that 
he would ask for a voting paper makes it plain that he had told her about his inten- 
tion previous to the act, and, regard being had to the nature of the relationship, 
between the individuals and what transpired, the inference legitimately arises that ~ 
Dorai acted as he did with the connivance of Mrs. Bharathi. This admission of. 
Mrs. Bharathi in her evidence, was the most difficult hurdle that Mr, Bhashyam 
had to face. It was impossible’ to meet it squarely, and he therefore argued that, 
there must have been some misunderstanding on the part of the learned Ju 
as to what Mrs. Bharathi stated. He pointed out that she gave her evidence in’ 
Tamil, that the record is in English, that when rendering a statement from Tamil 
into lish it is so easy to make a slip and that a mistake in the tense would make 
all the difference between proving gee knowledge that postulates connivance 
and a subsequent knowledge, which would not carry such an implication. 
I do not think I shall be justified in accepting this explanation. Apart from the 
fact that I am bound to accept the record as it stands, except where it is manifestly 
clear that it is wrong by reason of some accidental slip or error or other reason 
the chances of the learned Judge in the Small Causes Court having made a mistake. 
about what Mrs. Bharathi deposed are so remote that they may be ignored. It is 
also important to remember that no attempt was made in re-examination to eluci- 
date the matter or ify any mistake that Mrs. Bharathi made in the course of 
her cross-examination. er all, it is not as though the learned Judge was ignorant 
of the language in which Mrs. Bharathi deposed. In fact, the ed Judge, 
in coming to the conclusion he did, took into account this i statemen 
which Mr. Bhashyam tried to explain away, showing thre that be attach 
the utmost importance to it. If there, had been the est doubt in his, 
mind as to what Mrs. Bharathi said he would not have made such a strong point 
of it against her. 

The E og one pointed out that as the polling booth was located in 

a single hall in the ration school, the attention of Mrs. Bharathi who was 
admitt.dly in the polling booth, must havc been drawn to what her son Dorai 
naka: wed: when his demand for a voting paper was refused. 
- In considering the facts I have to blar in mind that the petition before me is 
not one in appeal, but one in revision and that the powers of this Court to interfere 
in revision are very much less that when the mattter is brought up td it in appeal. 
, In Venkatagiri Atpangar v. H. R. E. Board, Madras1, the Privy. Council has restated 
the law as follows : a . : 

“As long ago as 1884 in the case of Amir Hasan Khan v. Sheo Baksh Singh* the Privy Council 
made the fi observation section 6a¢ of the former Civil ure Code which was 
replaced by section 115 of the of 1908: ` 

‘The Question then i, did the J of the lower Courts in this case, in the exercise of their 


jorisdiction, act illegally or with irregulerity. Its thet they had perfect 
ade the questina which was besure then and they did decilodt Whether thay da ak 


rae, a 
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or wrongly, they had jurisdiction to decide the case, and even if they decided wrongiy, they did not 
exercise their furisdiction illegally or with material irregularity. 
In the case of Balakrishna Udeper v. Vasudeva Ajpar!, the Board observed: 

‘It will be observed that the section applies to jurisdiction alone, the irregular exercise, or non- 
miee Of it oF the illegal emptor of it- Theis et cae e ew 
or fact in which the question of jurisdiction is not involved.’ 

In the present case the learned J of the Court did not act this principie; 
| They set aside the judgment of the District J because considered that he made a 
ugh at a np eer of ld ont of the tustator and they secm to have 


Vohune I, page top. tn M Rananxj Das v. Khettsr Moki Dasi’, the Gourt of 
Calcutta of 
was ‘in to authorise the High Courts to interfere and correct and palpable errors of 


applies only to cases in which no lies, and, where the Legislature has provided 
mo night of a, the manifest intention is that the order of the tial Cour right or ae 
be final. - the High Court to satisfy itself three matters: (a) 
order of the Sah sdana is within its jurisdiction ; (b) that E eae bone ia whid the Court 
ought to exercise jurisdiction, and (6) that in exercising jurisdiction Ar Kalak tea tenant aoa 
that is, in breach of some provision of lan oe Ps cel ice , that is, some 
error of procedure in the course of the trial which is material in fan cted tho 


decision. If the High Court is satisfiod upon those three matters, it has no power to interfere bocatise 
ae however profoundly from the conclusions of the Subordinate Court upon questions of fact 
or law. 


In the present case the learned Judge had jurisdiction in the matter. He formulated 
y the questions he to decide. The evidence before him was not so 
insufficient as to make the conclusion he came to unreasonable. The case does 


not fall into any of the ries set out in the judgment of the Privy Council 
from which I have just quo There is in consequence no justification for inter- 
In the result this revision petition is dismissed with costs (two sets). 
K. S. ; — Petition dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, | 
Present :—Mr, P. V. Rajamannar, Caer Justice AND Mrz. Jusrice 


| 


K. Radhakrist Petitions 

` Madras Teosi ana Kuni Control) Ae (XF Binge Appeal sais ios 
€xatroiler’s Order— A and kis advocats ab PAA im asi ra (3) Aide s Order— 
No ground to interfere 67 way of Certiorarl. F 

When in an appeal an order of the Rent Controller neither the appellant nor his 


aaa. an KN janaka E bang ngka ka kanaka ee ee of 
t to t to 
dismiss the appeal. Wie dun cad Be meee neser Miale a decision’ ofthe appeal. 
There is no ground for interference by way of a writ of certiorari. j 

Er ei Fasten i circumstances stated in the affidavit filed therewith 

be pleased to issue a,writ of certiorari calling for the records - 

Er ANG 1037 of 1949 on the file of the Court of Small Causes, Madras 
Dis. 1862 of H. R. Q. of 1949 Rent Controller, Madras) and to quash the o 
made thereon. p 


P. Venkatachari for Petitioner. A at 


: 1. (191 ) eee LR. 44 LA. a61 $ (1899) 3 C; Waen 
a. (4806) I 1%, at 
* CMP, No. 171 of 1950. roth January, 1950. 
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The order of the Court was delivered by ` 


Tae Camer Jusrias :—This is an application to issue 5 Seat ok carrer to 
h the order of the appellate authority under Madras Act XV of 1946 
the appeal of the petitioner. e order has not been filed, but in the 
affidavit it is stated to be as follows: ‘‘ Appellant called, absent. Di 
It is contended on behalf of the petitioner that though the appellant was not 
Present cither in person or by advocate it was incumbent on the Pie 
authority to have decided the appeal and the provisions of section 12 (3), Act 
are relied on. In our opinion, when neither the appellant nor advocate 
eared to show how the Rent Controller erred and it was not shown that the 
ecision of the Rent Controller was in any way erroneous, the appellate authority 
had no other course but to dismiss the appeal. The dismissal of the appeal in ' 
such circumstances is nevertheless a dicion of the appeal. There, is no ground 
for interference by certiorari. 


The application i is dismissed. - 
KG ` a Petition dismissed. 


IN THE HIGH ae OF JUDICATURE AT MADRAS. 

> PRESENT :— MR. Jostiag GoviwwaA MENON AND MR. JUSTIOR BASHEER AHMED 

YEED, t 
Manicka Nagendra Bagavathar ` l Prisoner (Accused.)* 
Ripe ee eee Oe sections. 164, ab Bi gagian pa A Toii, 
the direct form— Admissibility af confession. 

A confession cannot be rejected merely on that the ta of section Bs of the 
Criminal Rules of pee nel ay ae es i 533 of Goda lays down that when 
any confession or statement of an accused recorded ac purporting to be recorded under wadon 164 


such i 
duly made the statement and notwithstanding ing contained in the Indian Evidence 
Act, section 91, the statement shall be admitted if the error had not the accused as to his defence 
on the merits. 
Trial referred by/the Court of Sessions of the Tiruchirapalli Division for, 
confirmation of the sentence of death passed upon the said prisoner in case No. 65 
of the Calendar for 1949 on roth October, 1949. : 


aa Narayanaswami Mudaliar, advocate engaged for the defence under Rule 228 
of the Criminal Rules of Practice and Orders, 1981. 

— The Crown Prosecutor (S. Govind Swaminathan) for the Public Prosecutor 
‘(V. L. Ethiraj) on beBalf of the Crown. 


i Er Gomt was elvad by 


—The learned Sessions Judge of Tiruchirapalli Division in a ` 

carefully lly worded jù ment, has found the appellant guilty of the offence of murder 

in that he intentionally caused the death of his wife Yasodai Ammál by stabbing , 
her with a knife, M. O. 1, and thereby committed an offence under section 302, 
Indian Penal Code on 4th July, 1949. ‘The prosecution case is simple and lies m a 
narrow compass. Though the appellant and the deceaased had been married about 


7 or 8 years previously bad not nen Coney ‘together. The reason 
„ascribed for this separate living is the fact that the d was not well and was 
suffereing from a very m us disease and therefore some time before the date / 
of the occurrence she been taken away from the residence of the a to 
thet afihss, pinsati where ahe was Bing ab the tane when Be wa a It 

*R.T. No. 100 of 1949. o grd January, 1950. - 


(Cr. Appeal No. 697 of 1949). : ENS 4 R ti 
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is stated that during the period when the deceased was living with her parents 
the accused occasionally used to vist her and that a few days before the murder . 
when the accused wanted to take the deceased to his place of residence, the parents 
of the latter interceded and a panchayat was held by which it was decided that 
the deceased should be sent to the accused’s house a few days subsequently, -It 
was when matters were in that state that on 4th July, 1949, at about 8 p.m. the 
” ‘accused reached the house of thé deceased who at that time was ill and was confined 
to bed in the solitary room of the premises where the parents-in-law of the accused 
and his wife were residing. The evidence of P.. W. 4, the mother-in-law, of the 
appellant is that at about 8 p.m. when the deceased was ill and lying indoors the 
accused came there and waited outside. The brother-in-law of the accused was 


sent as a m asking the deceased to go” out and eed with the accused 
to his house. e deceased sent word that she was and could not out. 
The accused then came in and asked P. W. 4 to go out of the room leave 


the deceased and the accused alone. It is stated that because P. W. 4 tarried 
a little she was pushed out by the appellant and the door was bolted from wjthin‘ ~ 
P. W. 4 going and sitting on the pial of the house. A few minutes after the door 
swan bolle she heard cries and screams of the deceased from the room where the 
deceased and the accused were alone. t that there was a small child sleepi 
in the cradle and the alarm raised by the was that she was being stab 
by the deceased. On hearing these plaintive and piteous cries, P. W. 4 banged the 
door and tried to push it open but as it was bolted inside she could noto pen the 
door. ~ The deceased ‘is then said to have opened the door from inside by removing 
the bolt and rushed out with bleeding injuries on her person and the whole boy 
full of blood. She cried out for her help.and reached the street, fell down and di 
The accused came out with a blood-stained knife which has now been proved as 
M. O. 1, brandishing it and saying that he was unable to get the person he wanted, 
but that he had Killed his wife also. The subsequent movements of the accused 
are proved by the evidence of F. W. 11, the vi Munsif of Woraiyur, as well 
as P. W. 2, the officer-in-charge of the police station at Woraiyur. The evidence . 
of P. W. 11, is to the effect that at about g pas. when he was waiting for a bus at 
Abejunction of Tawker Road and Salai Road in order to go to the Tiruchira 
Fort the accused came running ‘from the north brandishing a blood-stained kni 
crying out that he would stab any person who went near On the accused 
secing P. W. 11 the accused stated as follows: 4 ' 
i My wife is in my father-in-law’s house. I went there just now. ‘She refused to yield to my - 
wishes. Not merely that, she abused me in foul language. I, suspect her conduct. So I stabbed 
ber with this knife and am going to the police station to make a report.” 4 
After informing P. W. 11'of what he had done, the accused straightaway proceeded 
- to the Woratyur Police Station and reached the place ‘at 9-10 P.M. e ap 
before P. W. 2 the Sub-Inspector of Police with the blood-stained knife, M. O; 1 
in his hand. The accused’s shirt and other clothes were blood stained and he 
appeared to be very excited. He made a statement to the Police Officet and 
‘surrendered the knife, M. O. 1 Thereafter the Sub-Inspector of Police 
P. W., 2, as well as the Inspector of Police went to the place and took up 
investigation. Later on, the accused was produced ore P. W. 1; the 
` Head quarters Deputy Tahsildar and Second Class Magistrate, Tiruchirapalli on 
July, 1949, for the purpose of recording his confession. e Magistrate gave 
i ae tk ee E tly the accused was 
again uced at 11 AM, on July, 1949. A second warning was given to 
ee Sees ce A ips seek Gael oe Finally when the accused 
was. d on y, 1 a third warning was given the Magistrate 
E e nekad now marked as Ex. P-1 was recorded 


N 


him that the confession made by the was voluntary. The learned 
counsel for the eer took objection to the Prl of Ex. P-1 on the 
ground that the Sub-Magistrate had not strictly co to the provisions of 


section 364, Criminal Procedure Code as well as rule 85 of the Criminal Rules of 
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Practice.. It is no doubt true that Ex. P-1 doés not contain the questions which 
the Magistrate put to the accused and the answers given by him in the direct form. 
But P. W. 1 states that he had rule 85 of the Criminal Rules of Practice before him 
and put all the necessary questions which have been mentioned in that rule. As 
the accused answered that he was making the statement voluntarily and that 
there was no pressure brought to bear on him, P. W. 1 did not record the questions 
and answers. P. W. 1 further states that he asked the accused a number of times 
whether he was ing the confession voluntarily. In view of the evidence of 
P. W. 1 we are not satisfied that Ex. P-1 is not admissible in evidence. The learned 
Sessions Judge was of opinion that it would not be proper to reject the evidence ` 
merely on the ground that the requirements of section 85 of the Criminal Rules 
of Practice were not strictly followed. Further the learned Sessions Judge was of 
opinion that apart from Ex. P-1 there was ample evidence in the case to justify 
e conclusion that it was the accused who committed the offence. In this connection 
we may refer to section 533 of the Criminal Procedure Code which lays dowzt 
that when any confession or statement of an accused recorded or purporting to 
be recorded under section 164 or section 364 is tendered or has been received in 
evidene and it is found that any of the provisions of either of those sections have 
not been complied with by the Magistrate recording the statement, the Court 
“before whom such confession or statement is tendered shall take evidence that 
such person duly made the statement ed, and then notwithstanding anythi 
contained in the Indian Evidence Act, section 91, the statement shall be -admi 
if the error had not injured the accused as to his defence on the merits. It is not 
fed that the omission of P. W. 1 to record the questions and answers in the 
direct form has in any way prejudiced the defence of the accused and therefore 
we agree with the learned Sessions Judge that Ex. P-1 cannot be rejected on the 
ground that the Magistrate who ed it has not strictly complied with the 
saban as aapa ne nn hestied oot Had a air a an pa an pa oE 
Ex. P-1. We are therefore of opinion that Ex. P-1 can be let in as evidence. . 


Apart from that, we have the evidence of P. Ws. 4 and 5. The learned counsel 
for the appellant has not been able to any reason as to why we should 
reject the evidence of P. W. 4. If the evi of P. W. 4 has to be believed it 
necessarily follows that the extra-judicial confession made by the accused to P. W. 
11, the Village Munsiff, has also to be accepted. Nothing it Been all ka nga rat 
the testimony of P. W. 11. We accept the evidence of P. W. 11 as as the evi- 
dence of P., Ws. 4 and 5. We are therefore satisfied that the accused it was who 
stabbed the deceased and thereby caused her death. We, therefore, are of opinion 
that the conviction of the accused under section go2, Indian Penal Code, is perfectly 
+ ostified, : 

The only otner point for consideration is whether the extreme penalty of the 
law is necessary in the circumstances.. We find that M. O. 1 is a knife, the blade 
of which is 8} inches in length and it is not a weapon which persons ordinarily 

. If the accused had stabbed the deceased as a result of any temporary and 
sudden anger or provocation, probably the case would have been otherwise. But 
the circumstance that the accused armed himself with such a deadly weapon as 
M. O. 1 before he went to his wife and asked her to go with him is a factor to be 
taken into consideration in deciding whether at the time the accused went to the 
house where the deceased was living he had any intention to inflict injury on the 
deceased if she had not followed him and acceded to his wishes. We that 
the accused went to the deceased’s house with the object of causing her -injury 
in case she did not follow him and accede to his wishes. such circumstances, 
in our opinion, the learned Sessions Judge was justified in inflicting the extreme 


penalty of the law. ` o 
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IN Te HIGH COURT OF JUDIOATURE AT MADRAS. 
o’ Present :—Mnr. Justiag Govinpa MENON. | 


D. : 

Andiappan Servai : r = | Respondent. 
. Cini! Pde OF Yf 8), aig ah a Dia 4 af isid wile sacl 
209—Powers of Sessions Fudge in revision agai = discharge and direction 
ee. pai 4 

Under sections of the Code, two courses to the 
revision against the peg K sinc sepia either eaichtewar order the Sopa en BPs A 
accused or ecu te etange oan acemol, He ma Seh nick, the sonal of aea che ose 


course being that all the previous proceedings and the examination or cross-cxamination of witnesses 
and the other evidence let in be wiped off the record. An order, therefore, aside the 
len Bik a a a “nats ho te be aE O he Ka a a Na a OY law: 


. Petition under sections 495 and 439, Criminal Procedure Code, 1898, raying 
da he Ce Gl gk Ia, eee ee Ja ee 
Ramnad district at Madura, dated 10th November, 1948, in CrL R. P. No. r9 of 
1948 (R. C. No. 6 of 1048, Additional Sub-Magistrate, Tiruppathur). 

C. R. Pattabhiraman and R. Ramashbbu Iper for Petitioner. 

K: S. Jayarama Aiyar for C. K. Venkatanarasimham for Respondent. 

The, Assistant Public Prosecutor (A. S. Sivakaminathan) for ie Crown. 

The Court made the following 


` Orper.—The petitioners were discharged under section 209 of hie Criminal 
Procedure Code by the Court of first instance which was the Additional Sub- 
te of Tirupathur. On an application by the prosecution the learned 
Sasons Jaded of Ramnsd harset aside the order of di and directed the 
Magistrate ursue a course of action which may best be described in the words 
of the ah Va dge himself, and they are in the following terms : 
“Tallow the rovision petition, set mide the order of the ower Gourt and direct that a change 
be framed against the accused under section 477 of the Indian Penal Code.” 
Neither Mr. Jayarama Iyer for the respondent nor the Public Prosecutor has been, 
able to find any provision of law in the Criminal Procedure Code which would 
justify a Sessions Judge directing a Magistrate who has held a enquiry 
to frame à charge. Section 437 of the Criminal Procedure e provides that 
oh finding that an accused o is exclusively triable by a Court of Session 
has been improperly discharged by a Court of first instance, the Semions Judge 
pr the District Magistrate may cause him to be arrested and instead of ordering 
fresh enquiry order him to be committed for trial upon the matter on which he 
been wrongly discharged. Reading sections 436 and 487 together it is seen 
only two courses are open to the Sessions Judge, namely, either to straightaway 
order the committal of the accused or direct the Magistrate to enquire into the 
thatter afresh, the result of adopting the latter course being that all the revious 
and the examination and cross-examination, of witnesses and the other 
évidence let in would be pre the ‘record. Now what the Sessions Judge 
has done here js to direct a Oe ee a ae 
ection 210, Then the. subsequent ‘procedure to be foll by the Magistrate 
tiamely. the accused to provide a a list, of witnesses to be examined and the 
éxamination of the defence witnesses by the accused will all have to go on. It 
js not open to he Sessions Judge to make an order by which part of the 
enquiry p are to be confirmed and the other part is to be. stt aside. 
Viale that is the outcome of the learned Judge’s order in this case. Undet 


* CRC. No. go4 of 1949. 6 igk Janay igo: 
(Cr.R.P. No. 257 of 1949). biel az 


- 


y 


1]: SHAH VAJANJI KASTUROHAND, In re. - $42 


the law it is open to the Magistrate even after framing a charge to cancel the 

r It seems to me, therefore, that the course of action pursued by the learned 
Sessions Judge is umup pora by the sections of the Code aad is unprovided by law. 
Such, the case, the order of the learned Sessions Judge is set aside and the 
order of by the crial Court is confirmed. i 


V. P. S. — Petition allowed. 
` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i Present :—Mr. Jusriag CHANDRA REDDI. 
Shah Vajanji Kasturchand .. Petitioner." 
"Cotto Cloth and Yarn Control Order (1943), section 29—Sanction—Regquirements—Marely setting out 
the provisions of law—If sufficient. < : 

A sanction granted without any reference to the facts that constitute the offence for which the 
accused is to be prosecuted would not be a compliance with the provisions of clause ag of the Cotten 
Cloth and Yarn Control Order and therefore not valid. The constituting the charge should 
be shown on the face of the sanction and merely setting out the provisions ‘of law which have beer 
contravened would not be enqugh. ; 

Gokuichand Dwwarkadas v. King, (19 M.LJ. 249: L.R. 75 I.A .C.) and decision of 
Somasundaram, J., in RERO Bog of 1948, thi. 5 aoa a i 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the TE Court will be pleased to revise the judgment of the Court of the 
Session, Cuddappah Division, in C. A. No. 8 of 1948 (S. T. C. No. 7 of 1947, 
Additional First Class Magistrate, Cuddappah). 

T. S. Narasinga Rao for Accused. 

The Public Prosecutor (V. L. Ethiraj) fon the Crown. 


The Court made the following ; 

Orpger.—The petitioner in this criminal revision case was convicted under 
section 7 (1) of the Madras Essential Supplies (Temporary Powers) Act (XXIV 
of 1946) for having been in possession of cloth in excess of normal requirements, 
in violation of the provisions of section 18 (2) of the Cotton Cloth and Yarn (Control) 
Order, 1943, and sentenced to pay a fine of Rs. 200, and the cloth seized was also 
directed to be confiscated to the Government. 


The Inspecting Assistant Textile Commissioner, Nellore, charge-sheeted the 
itioner before the Additional First Class Magistrate, Cuddappah, for having been 
ee of 24 pieces of new cloth measuring over 250 y very much in excess 
of his normal requirements. The family of the petitioner consisted of 5 members. 
According to the inspecting Commissioner, this quantity was exclusive of an 
appreciable quantity of cloth released by the Joint Provincial Textile Gommis- 
sioner in petitioner’s favour. : a 
The explanation of the petitioner was that this cloth was required for a marriage 
in his house which was coming off a few months later. The trial magistrate 
convicted the petitioner for an offence under section y (1) of the Madras Essential 
Supplies (Temporary Powers) Act read with section 18 (2) of the Cotton Cloth 
and Yarn (Control) Order and sentenced him to pay a fine of Rs. 200, which was 
confirmed in appeal by the Sessions Judge of Cuddappah in Criminal Appeal No. 8 
of 1948. This criminal revision case is preferred against that judgment confirming 
the conviction and sentence of the petitioner. 

, It is not necessary for me to consider the question whether this cloth was in 
excess of the normal requirements of the petitioner’s family, having regard to the 
contention raised and the view I take of the validity of the sanction accorded by 
the District Magistrate for prosecuting the petitioner. The sanction given by 
the District Magistrate is tn the followin wo T a k 





a (Cr.R.P. No. 779 of 1 


*Cr.R.C. No. 827 of 4 4 oo 25th January, 1950. 
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setae Sat ame? SETA Gat” wer aa sc maa of at Ho E 
t dated 4th January, 1947, i at page 2 II of 
Ber Si Gory Caste eek anuary, I 7, the Collector of Guddappeh hereby accords previous 
er clause ag of the Cotton Cloth and Yarn Control Order, Oks for the prosscution: of 
Sri Shah Vajanji Kasturchand, Cu for being in possession of mill in excess of the normal 
requirements in contravention of clause 18 (2) of the said Order punishable under section ra (1) 
of the Madras Essential Articles Control and uisitioning (Temporary Powers) Act, 1946.” 
It is seen that this order does not refer to the facts constituting the offence, but 
_ only sets ‘out the provisions of law which have been contravened by the petitioner. 


It is urged before me by the learned counsel for the petitioner, that this is ` 
not a valid sanction, as it does not contain the facts which ‘constitute the offence. 
In support of his contention he relied upon a decision of the Judicial Committee 
in Gokulchand Dwarkadas v. King’. Their Lordships in that case have laid down 
that a sanction granted without any reference to the facts that constitute an offence 
is not in compliance with the provisions of clause a the Cotton Cloth and 
Yarn (Control) Order and is therefore not valid, and that the facts constituting the 

should be sown on the face of the sanction, failing which it must be proved 
' “by the prosecution by extraneous evidence that the facts were placed before the 
sanctioning authority. l 3 

The petitioner also cited to me an unreported decision of Somasundaram, J., 
in Crl. R. C. No. 834 of 1948. In exactly similar circumstances the learned Judge 
held that the sanction was not valid, as the facts constituting the offence 
‘were not set out in the order sanctioning the prosecution ; and as there was no 
extrancous evidence let in to prove that the facts constituting the offence were placed 
before the sanctioning authority. 


The learned Judge there relied on the decision of the Judicial Committee 
to above in coming to the conclusion that the sanction was not a valid 
one, and therefore the prosecution was not maintainable. I express may 
agreement with the view expressed by the learned Judge in that case. `I must 
therefore hold that the conviction of the petitioner is not sustainable by reason 
of the fact that the sanction for prosecuting him was not validly granted under 
section 23 of the Cotton Cloth and Yarn (Control) Order. 


In these circumstances, I set. aside the conviction and sentence pz on the- 
itioner. I also direct that the goods confiscated be returned to the petitioner. 
e fine, if paid, will be refunded to the petitioner. 


V. 8. —__- Petition allowed. 
IN) THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. Jusricg PANGHAPAGESA SASTRI. 


Vummethala Rama Rao .. Appellant * 
D. ' 
Mukta Appayya and others Respondents 


Madras Estates Land Act (I of 1908), section )—Construction—“ Now” and “ afier the passin ; 
oan aa Ped of is Ah ang Owe wee Page es ia ; 
_ The words “ now ” and ““ after the passing of this Act” in section 19 (1) of the Madras Estates 
aj ees ee eae ee ee 
had » as . 
that word mowo must be read as the commencement of such Act.” RET 
in is entitled to the which 
Prato SA: O aa en to the trees have been found to have grown on 
A against the decree of the Court of the Subordinate Judge of Guntur 
in A S. No. 448 of 3 Pe sar oe Sear me tne Coun cre Pe 
Munsif of Guntur, in O.S. No. 20 of 1942. : 





1. (1948) 1 M.L.J. 243 : L.R. 75-1.A. go (P.Q). 
28.A. Nos. 2939 and 2 340 of 1946. i ' 16th December, 1949. 
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B. V.. Ramanarasu for Appellant. 


Ck. Suryanaraya for Respondents. 

The Gourt delivered the following ae: 

JupomENtT.—The ares in these second appeals, is whether the plaintiff 
is entitled to any and what trees on the suit holding. It is sow conceded that the 
lands are situate in an estate under the amended definition introduced in 1936. 
The rights of parties are governed by section 12 of the Estates Land Act. Section 12, 
clause 1 as it now stands 1s as follows : 

“S ights which by custom tract m writiùg executed by the ryot before 
the pecs ny eee el oe prana eag pa A a enjoy, 
cut down, arry away or otherwise dispose of all trees now in his holding and in the case of trees whi 
after the passing of this Act may be planted by the ryot or which may naturally grow upon the holding, 
he shali have the right to use, enjoy, cut down, carry away or otherwme dispose them notwithstanding 
any contract or custom to the contrary.” 
In the present case the finding is that all these trees have grown on the „holding 
after ist July, 1908. The finding also is as-regards the custom set up, that -no 
such custom is established in favour of the landholder. 


The learned Advocate for the ap t contended that the relevant date 
to be taken into consideration in to the present holding is not the date of. 


of this Act’ should’ be understood to be ist July, 1908. Prima facis that must 


be the meaning of these expressions. There is no in the section to indicate 
that mea of this Act, which means the Estates Land Act I of 
1908 could be read as the passing of the Amending Act of 1936 or that the word 


language—see for instance, Explanation 2 added to section 6, Explanation 5 to 
section 6 (a); section 23 expressly refers to the commencement of the Madras 
Estates Land Third Amendment Act 1936; as contrasted with this Act amending 
the Madras ‘Act I of 1908; so also section 28 proviso. I am not able to agree 
therefore with the contention of the appellant on this point. | 

It was also argued that it is impossible to speak of ‘ryot’ before there was 
an estate and therefore the use of the word ‘ryot’ in section 12 and “ holding” 
would indicate that the Legislature was contemplating the rights of the ryot only. 
to trees ‘after 1936. A similar argument which was advanced was rejected by a. 
Bench of this Court in Veakoba Rao v. Krishnaswami, Naicker. I therefore reject 
this contention also. ` i 

These second appeals fail and are dismissed with costs. 

No leave. 6 : 


vV. S.. l i Appeal dismissed. 


A r 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. JUSTIGE PANCMAPAKESA AYYAR. 


M. R. Venkataramgn | f `.. Petitioner.* 
' Criminal Procedure Code (V of 1 section 'al—Poxvers 
ee ne ), 352—Varws of trial of tying Magistrates 


ee a ee ee ee 
gi r may have access, so far 
as the place can conveniently contam them, provided of course that Judge may 
the Bee ar an j tn E pamitan ahan caly be l in the most exceptional cir- 
e needs of the situation are imperative and afford no alternative consistent 
with the safety of the prisoners and the need to save the Government from from extravagant and 
unnecessary expenditure. 
Where the offences alleged against the accused aro admitted to havo taken place against jail 
officials and inside jail premises, it is desirable that some place outside the jail premises and outside the 
control of the jail authorities should be chosen for trying such cascs. 


Usually the trial should not be held inside jail premises leading to the apprehension that the trial 
hall is only the ante-chamber to the jail clase by. 


A Court ano allowed tobe held anywhere within the s jurisdiction. Itis desirable 
for a whenever he has a Coart building to record reasons for holding the trial outside 
such in another place. 


Petitions under sections 435 and 439, of the Code of Criminal’ Procedure, 
1898, praying that the High Court will be pleased to revise the orders of the Court 
of the Additional First Class Magistrate, Chiddalore, dated the 28th November, 
1949, in C. G. Nos. 552 and 568 of 1949 respectively. 

A. Ramachandran for Row and Reddy for Petitioners. 

The Assistant Public Prosecutor (A. S. Stoakaminathan) on behalf of the Crown. 


The Court made the following 
fee are two petitions for revising the order of the Additional First 
Magistrate, Cuddalore, in C. C. Nos. 552 and 568 of 1949, directing the trial 
[ettiones in those tf casca to take place in the Civil Debtor’s yard of the 
re Central Jail and dismissing titions pyt in by these petitioners 
to ET the Court in the Additional Ti First Ea a tes own Court house 
or other suitable Court house and not in the Civil Debtor’s yard. C. C. No. 552 of 
I is a case concerning 30 accused, including, the petitioner in Cr. R. C. No. 1624 
a , and the offence therein are offehces under a 147, 332, 353 and 149, 
Indian Penal Code. C. C. No. 568 of 1949 is against 26 accused, including the 


petitioner in Cr. R. C. No. 1625 of 1949 and comprises offences under sections 147, - 


332 and 149, Indian Penal Code. Some of the accused in both the cases are detenus, 


and some others are convicts. The petitioner,in both these Criminal revision 


cases is a detenu and is the first accused in both the cases. 

I have perused the connected records, and heard the learned counsel for the 
petitioner and the learned Public Prosecutor contra. The learned counsel for the 
petitioner raised several contentions. The first was that, under, section 352, .Cri- 
minal Procedure Code, a presiding Judge or Magaral has himself to decide "about 
the venue of the trial, BA cnan consult any other person, like the District Magis- 
trate, as in these two cases. I cannot The Magistrate has, no doubt, himself” 
to decide the venue. But there is nothing 3 in law to prevent him from consulting 
his superior officers, or even others likely to give suitable advice, before, arriving 
at his decision. Thus, a Sub-Divisional TOA camping in an out of the way 
place has under our law, to try cases and has often to hold his Court in a travellers” 





* Cri. R. C. Nos. 1624 and 1625 -af"1949. ' F gth December, 1949. - 
(Cri. R. P. Nos. 1539 and 1540 of 1949. l 5 i 
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bungalow, a Hanuman temple, or even under a village banian tree near his tent. 
He cannot himself know the amenities in all the places he proposes to camp at, 
and he will have to consult his superior officers, or others competent to give advice 
and acquainted with the places about the suitable place for holding his Court in 
such camps, and then decide himss|f where he will hold his Court. So long as 
a Judge or Magistrate decides for himself finally about the venue, without being 
fettered by the advice ‘of any unauthorised person, I see nothing wrong about it. 
It will be only like a judge or Magistrate hearing a vakil about the right decision 
in a case, and then arriving at his own decision which sometimes may coincide 
with the decision advocated by one party. : . 


The next contention was that, in any event, the trial ought to be held only 
in a Court house or similar buildings. I fave dreid; held above that, under our 
system of touring Magistrates Courts cannot always be held in the Court house, 
and will have often to be held in other places. 


The next contention was the most important one, namely, that the place 
chosen for holding a Court by a Judge or a Magistrate must be open to the public 
generally, and that a Court must not be held in.a place causing apprehensions to 
‘the accused regarding a fair trial or era Sad privacy or exclusion of the public, 
There is no doubt that, generally, Courts should, under the law of our land and 
under section 352, Criminal Procedure Code, be held only in an open and public place 
to which the public generally may have access, so far as the place can conveniently 
contain them, provided of course, that the presiding Judge or Magistrate may, 
if he thinks fit, order, at any stage or any enquiry or trial in a particular case, 
that the public generally or any particular person, shall not have access to, or be 
or remain in, the room or building uel by the Court ` The House of Lords has, 
no doubt, held in Scot v. Scott!, that even a nullity suit or other matrimonial suit 
cannot be held by the Probate, Divorce and Admiralty Division in camera even 
in the interests of public decency. But, that ruling will not strictly apply to this 
Paani and to the Courts here, which are governed by section 352, Criminal 

ure Code, where liberty is given to a Judge to exclude certain persons in 
certain circumstances, for valid reasons‘appealing to the trying Magistrate or the 
Judge. But the ‘general principle’, that a trial should be held in a public place 
and that all the members of the public should have aecess to it, as far as may be, 
has not been disputed by any one in this country. In fact in this country, even so 
far back as 3,000 years, Hindu law-givers have directed that a Court should be 
held in a public place and cabinet meetings in a secret place that the Saige 
of a cabinet mesting should always be secret, while the proceedings of a Court should 
always be public; and that the decisions of a Court shall always be pronounced full 
and openly, and the decisions of the Cabinet never pronounced fully or openly, beef 
even when published, should be only in the form edited by the members of the 
Cabinet. That is also the general rule followed now in all the civilised countries, 
But there are recognised exceptions to this rule. Just as poison should not be 
administered to the human system when it is healthy, and it will be an offence 
to do so, but,’ none-the-less, exceptions exist, like te administration of arsenic 
and mi jal medicines to a diseased system, so too, in extraordinary circumstances, 
there will be need to relax the above rule of law about Courts, That is why section 
352, Criminal Procedure Code, itself makes provision for such contingencies. Lack 
o space in the Court house may justify a Judge or a Magistrate in admitting only 
a limited number of members of the public in the interests of public hygiene. So 
too, when indecent and obscene matters have to be canvassed during a trial, Judges 
and Magistrates in India may well have a discretion to exclude women, children 
and others likely to be injuriously affected by hearing that stuff. In the same 
way, therê will be a discretion for the Judge to hold his Court in a suitable building, 
public or private, other than his Court house, but unconnected with the parties 


\ 
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to the proceedings, in cases of em . Thus, if a cyclone, like the recent one in 
Andra Das. ings down the Court house, the Judge or Magistrate cannot sit idle, 
on the ground that his Court house is not available for trials, but should apply 
at once to his superior officers, ar to the Government, r placing another suita 
building at his di and carry on his work. So too, ifa District is in a tur- 
bulent state, and the place where the Court house is located is in the possession of 
a riotous mob, he can hold his Court in any other suitable building. Again, if the 
conveyance of prisoners and the accused to and from the. Court house or other’ 
buildings, will attended with serious danger of attack, and the rescue of the 
accused or the prisoners, or with heavy cost to the Government in providing an 
armed escort, it may well be within the powers of the Judge or Magistrate, after 
due consideration of the public interests and after writing down the reasons in 
each case, to hold the trials even inside the jail premises, where the accused aro 
confined, let alone any building outside the jail premises, provided that the offences 
tried are not connected with those premises, and there is no apprehension, therefore, 
in the minds of the accused that they may not get a fair trial there. But this is 
an exceptional thing, like medicine and should not be made a usual thing, like 
ing medicine the daily food. It is common knowledge that, in all civilized 
countries, travelling without tickets are often tried summarily on railway 
platforms Magistrates specially deputed for the and who have not’ 
even a separate buildi for holding ‘the trials. But, of course, such persons: as 
care to witness such trials are allowed to witness them. All these exceptions will, 
in my opinion, not be contrary to the rule of the Privy Council in McPherson v. 
McPherson’, The decision there, that the holding of the trial in the Judge’s law 
library behind a swinging door, which was kept closed, by accident, and the 
inscription ‘ private’ 'on 1t vitiated a trial, was on the facts of that case where 
nothing extraprdi had to'be taken into account and where the trial could 
well have been held in the Court hall itself. No member of the public went there 
also on a misapprehension of the word ‘private’. The eral principles laid 
down. there simply em ingin the tiet that Court alané be held in public, normally, 
and that members of the public should be allowed to be present as far as they can 
be, regard being had to the size of the buildings, etc., as the potential presence of the 
public n invests the proceedings with some degree of formality and dignity. 
In Emperor v. Kailasknath Agarwal’, it has been held that it is not illegal for a 
Magistrate to hold an enquiry, in a proper case, inside the jail premises, or any- 
where else, but that the p where enquiry is held must be deemed to be an 
open Court where the public, as such, has a right to atttnd although such right 
may be controlled in proper cases on special grounds, and e a owes 
a duty to sec that proper facilities are given to the members of the and the 
members of the public who cannot be restricted by the jail rules or by the officer- 
in-charge of the jail. In Sahai Singh v. Emperor*, a trial held inside the jail, in the 
interests of safety, was held to be not vitiated. But, of course, as already stated, 
a trial in the jail premises should only be held in the most tional circum- 
stances, where the needs of the situation are imperative, and no alternative, 
consistent with the safety of the prisoners and the need to save the Government 
from extravagant and unnecessary expenditure. : R 


The learned Public Prosecutor relied upon rule 20 of the Criminal Rules of 
Practice which prohibits the removal of State prisoners or prisoners under sentence 
of death from the jail premises without the special sanction of the Government 
for giving evidence under the Prisoners’ Testimony Act, and wants such evidence, 
when necessary, to be recorded inside the jail. But, of course, rule 20 of the 
‘Criminal Rules of Practice does not apply to trials of State prisoners far offences. 
committed by them, whether inside or outside the jail, and only relates to evidence 
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recorded from them. Still, of course, there is the analogy there of State prisoners 
being tried inside the jail premises in exceptional cases. 

The next contention of the learned counsel for the petitioner was that the 
learned Additional First Class Magistrate was not justified in stating in his order 
that the Court can be held by him anywhere in his jurisdiction. I agree. A Court 
is not allowed to be held anywhere within a istrate’s jurisdiction. Thus, for ' 
instance, a Judge or Magistrate cannot hold the Court in the complainants house : 
or the accused’s house without the strongest reasons to be recorded in-writing and 
appealing to all men as sound. It is desirable for a Magistrate, whenever 
he has got a Court building, as here, to record reasons for holding the trial outside ' 
the Court building, in another place. The learned Magistrate has not given in 
his order any reasons of public safety, or of danger, or of extravagant expense to 
the Government, for his decision to hold the trial in the Civil Debtor’s of the 
Central Jail, Cuddalore. The Civil Debtor’s yard of the Central Jail is alleged, 
by the learned counsel for the petitioner, to be part of the Central Jail premises 
and to be under the control of the Superintendent of the Central Jail. e name 
of the place also seems to support his contention. As these offences admittedly 
took place against the jail officials and inside the jail premises, it is, in my opinion, 
desirable that some place outside the jail premises, and outside the control of the jail 
authorities, should be chosen for trying these two cases, It is not im ible to 
find such a place. In my opinion also, usually, the trial should not be held inside 
jail premises, leading to the apprehension that the trial hall is only the ante-chamber 
tothe abeh by. Tn the eicumstances of this case, I am of opinion that the trial 
should be held in some other place than the Civil Debtor’s yard, and I direct the 
District Magistrate of South Arcot to choose some other convénient and suitable 
place for trying these two cases, and to place it at the disposal of the Additional 
First Class Magistrate. - vo 

V.S. —— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. JUSTIOE PANOHAPAGESA SASTRI. 
Thachil Maruth Kunhikkavu alias Ammini Amma and another .. Appellants* 
D. ; 
Kizhakka Purakkal Thèttan Kesavan and others, “sa Respondents. 
; Civil Procedure Cod (Fo 1908), stion 47 and Orde 23, rele oa Nada Tenants and Ryots 
Protection Act I > sections 4-—Sals Medras —Sals 
awaiting ti tay CARTIAENOR sas die iai Act—Order rejecting—Legalily 


ent obtained a decree against ts and others and in execution thereof 
tember, 1 The properties were purchased by a stranger 
and the execution petition was r confirmation of sale. Meanwhile the Madras Tenants 


and hence it is inapplicable to cases where auction sale hes been effected but what remains to be 
déne is only confirmation of sale by Court under Order 21, rule ga, Civil Procedure Code. 


(2) As the order refusing stay would amount to deprivation of possible rights, the order in 
question weuld be a decrece as it is one in ing execution and from this point of view 
an appeal would He under section 47, Civil e, either directly against the order 


refusing stay or at an rate against the final order in execution tion confirming the sale conse- 
refusing 197. aa of the petition ander section 4 of the Act XVII 6 


* A. A. A. O., No. 162 of 1947. y É ts 8th December, 1949. 
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Adikappa Chettiar v. Chandrasekhara Thevar, (1948) 1 M.L.J. 41 : L-R. 74 I.A. a64: I.L.R. 1948 
Mad. (P.C.), applied. 

Appeal t the order of the Court of the Subordinate Judge, Ottapalam, 
dated 28th February, 1947, in A. S. No. 337 of 1946, preferred t the 
order of the Court of the District Munsif, Chowghat, dated 21st November, 1946, 
in E.P. No. 202 of 1946 in O.S. No. 353 of 1943; 


D. A. Krishna Variar for Appellants. 
K. P. Ramakrishna Aiyar and K. Kuttikrishna Menon for Respondents. ' 
The Court Galeri the following 


Jupocuant.—This Civil Miscellaneous Second Appeal arises out of execution 
proceedings. A preliminary objection is este that no ap preal lies. The ap 
purports to be under EE 47, Civil Procedure Code. second, respondent 
obtained a decree against the ap and others and in execution thereof there’ 
was a Court auction sale on 11th September, 1946. The properties were purchased 
by a stranger and the execution petition waa, to 14th October, aab for 
confirmation of sale. Meanwhile, Madras Act of 1946 had come into’force. 
Defendants 1, 4 and 5 who are the appellants here deposited two years’ rent and 
interest irito Gourt and appliedin E.A. No. 1075 of 1946 under section 4 of the Act for 
'. -stay of confirmation of sale. The trial Court rejected the petition because the sale 

had already taken place on 11th September, 1946 and in view of the trial Court 

section 4 of Act XVII of 1946 had no application to such a case. The sale was dul 
confirmed on 21st November, 1946 and satisfaction of the decree was recorded. 
There was an ap filed to the lower a pellate Court purporting to be under 
| section 47, Civil ure Code, against. the order in the mam execution petition’ 

confirming the sale and recording satisfaction. The ground of appeal, however, 
va really rey ag the correctness of the'order refusing stay under section 4 of Madras 
1946. The learned Subordinate Judge also took the view that sections 

Soar er ne he Sal gcse a eke ta resent ease where there had 
Been a ale already prior to the coming into ferce of the Act and the sale was only 
awaiting confirmation. The appeal was dismissed. It is against this decision 
that this Civil Miscellaneous Second Appeal has been filed again under section 
47 of the Civil Procedure Code. The preliminary objection is that no appeal lies 
against an order passed under section 4 of Act XVII of 1946 as the Act does not 
provide for an appeal and therefore even the appeal to the lower appellate Court 
was incompetent and much more so the appeal to this Court. 


In form, the peals to the lower appellate Court and to this Court purport 
the final order in the execution petition. What is urged by the learned 


ha eg PE ihe see oe Mi eee ee that final order he is entitled 
to object to the correctness of interlocutory orders which have led to failure of 


justice. It is in this view that the ap are sought to be supported as sustainable, 
It may be pointed out that the Judicial Committee has held recently in Adj- 
kappa Chettiar v. Chandos Thevar! that 


‘Where a legal right is in and the ordinary Court of the country are seized of such 
dispute, the Courts are governed the ordinary rules of procedure licable thereto and an 
< appeal lies, if authorised by such rules, asa garai ee t claimed arises under a 


special statute which does not in terms confers right of appeal. ) 

In that case the matter arose under the terms of the Madras Agriculturists Relief 
ra (Madras Act IV of 1938) and notwithstanding the absence of a provision 
for an appeal with reference to the relevant order under sections 19 and 20 of the 
Act by the statute itself. Their Lordships held that where the matter arose in a 

ding execution petition, the right of appeal conferred by section 47 of the Civil 


ure Code would apply. Of course the order sought to be appealéd ageintt 
-must involve a final determination of rights, - In the first case the refusal of a 


-to grant_a_stay of section 4 of the Act XVII of 1946 is one which affects 


1. (1948) 1 ML.J. 51: LR. 74 LA. 264: LLR. 1948 Mad. 505 (P.Q). 
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the rights of parties, The said Act was passed tempor staying suits and proceed- 
ings against tenants with a view to give them the t of an intended legislation. 
Presumably the new legislation contemplated would contain a clause to make 
the provisions of such new enactment applicable to these pending proceedings 
just as if those clauses would be in force on the day when the suits or proceedings 
were instituted. That is what happened in connection with temporary enact-. 
ments staying proceedings in:connection with the amendment to the Madras Estates : 
‘Land Act. Similarly here also what is contemplated is. that these cases which 
are now stayed under this Act are so stayed with a view to give to the tenants the 
benefit of the new legislation. A of stay would amount to deprivation of 
these possible rights, Therefore the order in question would be a decree as it is 
one in pending execution ings and from this point of view an appeal would . 
‘Tie under section 47, Civil ure Code, either directly against the order i 
‘stay or at any rate against the final order in the execution petition confirming the 
sale consequent on the dismissal of the petition under section 4 of Act XVII of 1946. 
The preliminary objection is therefore everruled. . 

On the merits, section 5 of Madras Act XVII of 1946, says :— < 

Re eea ie ate ie ee man tise ear E 
mo i a tenant or ryot shall be liable to be sold or brought to sale im purmuance of 
a decree, or order, or other proceeding for recovery of rent”. : 
Section 4 reads as follows :— í 

“ AD sui in execution of decrees or orders and other proceedings.......... 
Satie uae one ob ton Gra teat Or Gro eee anga dag e aa Ee in 


-at the commencement of this Act or may be instituted thereafter in any civil or revenue Court 
shall be stayed subject tó the provisions of the following sub-section ”. 


Mr. Krishna Variar argues that section 4 applies literally to the preset p i 
grace eters Court because the suit was one in which the sale of the holdi 
r recovery of rent was claimed. It is true that a literal reading of section 4 woul 
be in favour of that position. But section 4 is only intended to carry out the sub- 
-stantive rights conferred by section 3. If section 3 is inapplicable, it would not be 
' correct to stay proceedings under section 4. Section 3, clause (b) merely reads 
that “ no holding of a tenant or ryot shall be-liable to be sold or brought to sale.” 
"The question therefore is whether this can have any application to a case where 
the property has been actually sold but not confirmed. The argument is that the 
sale becomes complete only on confirmation and until it is confirmed the judgment- 
debtor has got certain rights and interests in the perty. Reliance is placed 


upon Madhavarao v. Nar 1, and it is argued that there is no sale 
until confirmation. I do not with this view. The Civil Procedure Code 
in various rules under Order makes a clear distinction between “sale ?3 


and “confirmation of sale.” Section 4 of Act XVII of 1946 applies only to cases 
-where the property has not been sold. This, in my opinion, is inapplicable to a 
eee where te sagon sales has been EHE but whit remains to be doae i aly 
-the confirmation of the sale by Court under Order XXI, rule 92, Civil Procedure 
‘Code. The Legislature contemplates the confirmation of the sale as a later pro- 
ceeding than the sale itself, Section 23 of the Madras Agriculturists Relief Act 
‘reads : j | ae, pg. aie 
e “ Where in execution of decree any immoveable property, in whi i . 
an interest, has been sold..... abd notwi i het tie wie tae her uae ge 
ment-debtor eens to be ee ah en to the benefits of this Act, may apply to the 


-then “notwithstanding that the sale has been, confirmed a party can apply 'to'set aside 
the sales’, This shows that the words open sold” is understood 
: alr cady taken place though the çon- 





I. (1930) 34 L.W. 531. 
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Section 17 of the United Provinces Debt Redemption Act of 1940 is as follows : 

“ Notwithstanding anything contained in section 16 or in any other law for the time being in 
force, the land of an agriculturist, etc. shall not be sold or otherwise transferred in execution of a 
decreo to which this Act applia......... 4 
A Bench of the Allahabad High Court in S. Zalim Singh v. Mt. Bhagirathil, Has held 
that this section is inapplicable where the auction sale had taken place and was 
awaiting confirmation. To the same effect is a decisidn in Sham Singh v. Vir Bhan}, 
where the Full Bench of the Lahore High Court pointed out that the scheme of the 
Procedure Code makes a clear distinction between “sale” and confirmation of 
sale” ee ee In view of this reasoning which I respectfully adopt, 
I am of opinion t section 4 of Act XVII of 1946 will not be applicable to the 
present case and the order of the lower Courts rejecting the application for stay 
and confirming the sale cannot be objected to. 


The Civil Miscellaneous second Appeal fails and is dismissed with costs. 

Leave to appeal is refused. 

K.G. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. P. V. RaJAMANNAR, CHIEF JUBSTIOE AND Mr. Justice 
KRISANASWAMY NAYUDU. 
Godavari Lakshminarasamma .. Appellant * 
D. 

Godavari Rama Brahmam and others .. Respondents, 
Hindu laro—Inheritancs—Pro inherited by ssons from their maternal grandfather—Naboe 
and incidents of—sCo-cxmership—If continues om death of ons co-scomer between his heir and co-otoner3— 
Property inherited from a maternal grandfather is not ancestral property and there is no other 
kind of property known to the Mitakshara other than ancestral coparcenary property which is governed 


while he was alive. The ter’s sons take the property of their maternal grandfather as tenants- 
in common and after the death of one of them his widow is entitled to his molety. The widow and’ 
ber husband’s brothers would be co-owners and mere non-participation in the profits of the property 
by one co-owner and exclusive posession by the other will not be sufficient to constitute adverse 
` by the latter. To constitute ouster by a co-owner there must be an open and unequivocal 
denial of the title of the other co-owner to the knowledge of the latter. Uninterrupted sole occu- 
tion of common property without more must be referred to the lawful title possessed by the joint 
Ider to use the joint estate and cannot be regarded as an assertion of right to hold it as separate- 
property. 
Case-law and texts discussed. 
Vankayamma Garu v. Veakoteramanapomma Bahadur Gere, (1902) 12 M.LJ. 299: L-R. 29 LA. 
156: LIR 25 Mad. 678 (P.C) can no longer be followed as a indi ailne rey DE ihe 
later dicision in Muhammad Hussain Khan v. Kishoa Nandan Sahai, (1937 a MIJ. 151: LR. Gy 
LA. a50: I.L.R. 1997 All. 655 (P.C.). 
l against the decree of the Court of the Stbordinate Judge of Rajahmundry- 
in O.S. No. 29 of 1944. 
K. V. Venkatasubramania Aiyar, K. Kameswara Rao and N. Rammohana Rao for- 
Appellants. 
K. Bhimasankaram for Respondents. 
The Court delivered the following | 
upcuent—(16th September, 1949). The plaintiff in O.S. No. 29 of 1944 
on ae file of the Subordinate Judge of Rajahmundry is the 2 Laue She is the 
widow of one Mruthinjaya Rao. She sued for partition an te Possession 
of her half share in certain immovable properties described in edule A to the- 
L eaa aaa = 


1. A. I. R. 1949 All. 127. 2. (1942) I.L. R. ag Lah. 349 (F.B. ) 
* Appeal No. 209. of 1946. gist October, 1949. 
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plaint. .The 1st defendant is the brother of her deceased husband. Defendants 
2 to 4 are the undivided sons of the 1st defendant. Defendants 5 and 6 were made 
parties because were in possession of portions of properties having obtained 
them in exchange for properties belonging to them. e plaintiff’s case shortly 


was that the pertics in schedule A origi belonged to one Reddi Rama 
Brahmam and on his death devolved su i on his widow Subbamma and 
daughter i and thereafter on the two sons of the daughter, 





namely, the, deceased husband of the plaintiff and the 1st defendant and that the 
two brothers became entitled to and enjoyed the properties as tenants in common 
and on the death of her husband his moiety devolved upon her. The contesting 
defendant was the 1st defendant whose written statement was adopted by his 
undivided sons, defendants 2 to 4. He denied that items 7, 10 and 11 of schedule 
A belo to Rama Brahmam. The other items were admitted to have been 
inherited by the two brothers but it was pleaded that the two brothers inherited 
them not as tenants in common but as joint tenants with rights of survivorship 
inter se. The ist defendant further stated that these properties were enjoyed 
jointly along with their joint family properties without any distinction and that, 
therefore, on the death of the plaintiff’s husband the 1st defendant became entitled 
A aka Par seed pa ide Salant It was also pleaded that the plaintiff's 
ts, even if there be any, were by adverse possession of the rst defendant. 
¢ learned Subordinate Judge held that items 7, 10 and 11 of schedule A did not 
` form part of Rama Brahmam’s estate and that even in respect of items which formed 
(1) that the pat the plaintiff was not entitled to any relief on two grounds, namely. 
1) 
th 


that the plaintiff’s husband and the ist defendant took their maternal grand- 
er’s properties not as tenants in common but as joint tenants with right of 
ga thi p end (2) that the suit was barred by time and the rst defendant had 
acquired title by adverse possession inst the plaintiff. So far as the actual 
joyment was concerned, the learned jadi held that there was nothing decisive 
pen ka way and it was consistent either with tenancy in common or joint tenancy. 
On these findings he dismissed the suit. - 


The main and most important question which falls for decision in this ed eras 
is whether the properties which belonged to Rama Brahmam were inherited: by 
the plaintiff's husband and his brother the 1st defendant as tenants in common 
or as joint tenants with right of survivorship. According to Hindu law this question 
must ultimately be decided Wida ang the natureand character ofthe pro 
taken by them in their han It is common ground that they took them as the 
heirs of their maternal grandfather. : . KN 


It is also common ground that the two brothers were members of an undivided 
Hindu family. The learned super ag udge held that the case was directly 
governed by the ruling of.the Privy Council in Venkayamma Garu v. Venkataramana- 
jamma Bahadur Garul, where it was held that the rule of survivorship would apply 
to the property inherited by two brothers from their -maternal grandfather when 
they were members of an undivided Hindu family and when they were sons by the 
same daughter of the propositus. This is undoubtedly so. The appellant’s learned 
counsel therefore, instead of distinguishing the case în vaip, took the straight course 
of trying to get rid of the decision altogether. This obviously he could not do - 
with the limitations of this Court by attacking the correctness of the decision as 
if this Court could pronounce the judgment to be wrong when it was given. But 
the learned co contended that having regard to the other and subsequent 
decisions of the Judicial Committee, the authority of Venkayamma v. Venkataramana- 
yamma Bahadur ad a legal Dh Slenk ast cily haa keca shaken hatha cece 
cally been*destroyed. Having regard to the onerous nature of the task he under- , 
took of trying to persuade us to hdld that the decision of the Judicial Committee 

è ý N PA 
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has become obsolete, Mr. K. V. Venkatasubramaniam the learned counsel for 
the appellant addressed to us a very learned and exhaustive argument. He covered 
a very wide ground and incidentally digressed into topics which did not have a 
direct bearing on the question in issue. We acknowledge the great assistance 
he has given us, i y by his reference to the original texts and the historical 
development of the doctrines of Hindu Law as expounded in the original texts and 
as interpreted, modified and abrogated by Judicial decisions. 


To-day it is quite evident that not a little of confusion in understanding the 
law as found in the original Hindu Law texts has been due to an ignorance of 
Sanskrit words employed to express certain fundamental concepts and to the in- 
evitable infiltration of foreign conceptions consequent on the translation into English 
adopting a phraseology current in that language. Such confusion is not confined 
to ibe domain of law and is to be found in other cultural spheres as well. Words 
like “dharma”, “ dasa,” “ananda ”, ‘‘ Brahmam ”? which really have no exact 

ivalents in English were translated into English words which had altogether 
different or in any event inadequate connotation and significance. Words like eda ik 
ss =” used by ancient writers of Hindu Law in their English rendering 

é different shape dnd meaning. In the train of such imperfect translation 
followed the use of English legal phraseology to describe Hindu legal conceptions 
not infrequently with anomalous results. 


However deplorable this may be, we are at a stage when we are not free to 
go back to the law as enunciated and discussed in ancient books on Hindu Law un- 
tramelled by judicial decisions. There can be no doubt that as between an original 
text and a decision of the Judicial Committee we cannot choose to follow the former 
and refuse to be bound by the latter. Because of this we shall refrain, not without 
reluctance, from using much of the learning which Mr. Venkatasubramaniam 
placed before us. 


At one time it was understood that in this Presidency governed by the Mitak- 
shara, though an undivided Hindu was entitled during his lifetime to the enjoyment 
of his self-acquired immoveable property without serie A with the other members 
of the joint family, on his death without male issue such property devolved on his 
surviving coparceners and not on his widow who was only entitled to maintenance. 
“The widow’s right to her husband’s property in the absence of male issue depended 
on the status of her husband at his death. If he died undivided, the widow was not 
entitled to anything but maintenance. If he died divided, then she was entitled 
to inherit his property (Varadiperumal Odayan v. Ardanani Odayan!.) This proposition 
was assumed by their Lordships of the Judicial Committee in Srimut Moottoo Vijia 
Raghunatha Gowsry Vallabha Peria Woodia Thevar v. Angamoitoo Natchiar*, because 
they state that the question of fact as to division of no division appears to be the 
only point on which the main question of tite to his property will ultimately depend. 
But when their Lordships came to finally decide on the question of title to the 
eame property in Katama Natchiar v. Srimut Rajah Mootioo Vijaya Raghunadha Bodha 
Goonooswamy Periya Odaya Tavar (Sivaganga case) ?, there was a complete revolution 
as to the very basis of the widow’s right. The status—division or no division—did 
not matter ; what mattered was the nature and incidents of the property in question. 
After finding that Gowri Vallabha Tevar and his brother were undivided and 
that the zamindari was the seli-acquired property of Gowri Vallabha their Lord- 
ahips took up the question : 

“ What is the course of succession according to the Hindu Law of South of India of such an 
acquisition, where the family is in other respects an undivided family?” 
They start with the initial assumption a ing in general terms the right of the 
widow to inherit on the failure of male issue and state that there are certain qualifi- 
cations of this proposition in favour of widows. According to them the material 
consideration was the limits of the qualification rather than the limits of the right. 





1. 1 MECR. 412. 5 tf < 3. (1863) 9 M.I.A. 595. 
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The- qualification of the widow’s right, their Lordships found, depended upon 
survivorship. If the foundation of a right to take. any property by survivorship 
failed there were no grounds for postponing the dows right to any superior 
right of the coparceners in the undivided property. The fact that there waa a 
gimeral state of coparcenership as to the family property was not sufficient. The 
law of succession would follow the nature of the particular property, in dispute. 
The separa.c or self-acquired propety of one member of a joint family did not 
survive on his death to the other members of the family. Therefore the widow 
was ‘entitled to succeed. Their Lordships advert to the principles of Hindu Law 
as regards survivorship in the following words : 

“According to the principles of Hindu Law there is coparcenership between the different members 
ofa Hindu family and survivorship following upon it. There is community of interest a anity or 
possession between all the members of the y and upon the death ol an onc of them the others 
may well-take by survivorship that in which they had uring the deceased’s life time a common 
interest and a common possession.” l us 

The very ques.ion which arises in this appeal arose in Jasoda Koer v. Shoo 
Pershad Singh, Petheram, C.J. and Banerjee, J., held that the property inherited 

the brothers from their maternal grandfather was not governed by the rule 
of survivorship. The reasoning of the learned Judges is very instructive. From. 
an examination of the authorities the following two propositions were deduced : 
(į) that the principle of survivorship applies only to those descriptions of joint 
property in which the right of co-owners arises by birth or which form the prey 
of re-united coparceners under the special texts of the Mitakshara law or whi 
are accretions to either of these two and (ii) that the property inherited by brothers 
from their maternal grandfather is not any of these descriptions. The Sivaganga 
case?, laid down that the rule of succession applicable to any case depends upon the. 
nature’ of the property and not upon the status of the family and that the text of 
the Mitakshara limiting the widow’s succession is to be regarded as a qualification 
of the larger and more general proposition in favour of widows and consequently 
in construing it we have to consider what are the limits of the qualification rather - 
than what are the limits of the right. In the opinion of the learned Judges the 
construction of th. Mitakshara in the light of this ruling clearly established the 
first of the two propositions mentioned above. The second proposition was founded 
on the doctrine deducible from theeMitakshara that a property obtained in the 
ordinary course of inheritance is never subject to that incident. The learned 
Judge: also point out that the view that the right by”birth arises only with regard 
to what is called the unobstructed heritage, i.¢.; the property of the father, the 
grandfather and perhaps also the great grandfather was in accordance with Hindu 

W. 

Swaminadha Pillai v. Thangathanni?, was not a cas. in which the’ nature of the 
property inherited by two brothers from their maternal grandfather was directly 
in question. There a Hindu who was divided from the rest of his family died with- 
out issue and his property passed in succession to his widow and mother. On the 
death of the latter the property to the three nearest surviving reversioners. 
On the death of one of them issueless, his widow claimed a third share of the property. 
‘Tt was held that she was entitled to- recover and it would not make a difference 
whether her husband died divided or undivided from his co-reversioners, The 
learned Judges followed the ruling in Fasoda Koer v. Sheo Pershad Singh, which 
according to them laid down the rule that the rule of survivorship does not apply 
to property taken in the ordinary course of inheritance as ingu 
property in which persons havé an interest on birth. In the judgment they use 
the words “obstructed heritage”, -the current translation of aaar 
but it is interesting to note that in their opinion one of its incidents is the heirs 
are ascertained at the time of the death: and take -per capita.. So understood, the 
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only ies of unobstructed saug or to use the original expression aaa, 
wo be that property of the father in which the son by reason of his 
birth acquires a right. His right comes into existence on birth and not on death. 
This was generally described as ancestral property. In Sri Rajah Chelikant Venkata- 
ramanayamma Garu v. Apparao Bahadur Garu1, the question directly arose, namely, 
whether the daughter’s sons took the property with right of survivorship. The 
discussion begins this way at page 216, 

“ Having regard to the well known mitakshara doctrine of right by birth giving rise to (hatform 

of joint property designated as “ unobstructed heritage ” as opposed to “ obstructed heritage ” it is 
dificul t to see how the present question can be answered except in the negative.” 
Though the learned Judges employ the English rendering which contains the 
word “heritage” in respect of both kinds of property, it is clear, that they recognised 
that it is only aaa, that could rightly be called inheritance. That 
is why they use the expression ““ pure inheritance ” as an alternative to “ obstructed 
heritage”. The acquisition of a right by birth by a son, son’s son and son’s son’s 
son in the property of the father, grandfather and great grandfather could not be 
correctly described as inheritance. In the case of inheritance properly peoi 
if there happened to be two or more co-heirs, the share is ascertained and defined 
at the tim: cf he death of the propositus. The share of each of the co-heirs is not 
Hable to variation by subsequent birth of a person of the same class. Butin the 
other case of property to which the principle of right by birth applies, the exterft 
of the share of a member of the family to which the property belongs is not fixed 
and definite but is liable to variation by births and deaths of other co-owners. The 
learned J refer to the prior decisions in Fasoda Koer v. Sheo Pershad Singh? and 
Swaminatha Pillai v. Thangathanni?. According to them the ratio decidendi of these 
two rulings was that survivorship does not exist in any case in which the pro 


passes as obstructed heritage. In other words, property by pure inheri- 
tance is not governed by the rule of survivorship ; it is Gal property of the other 
kind, namely, ancestral property in which rights to property are acquired by birth 
that was governed by that rule. 


This case went up in appeal to the Privy Council and the decision of the High 
Court was reversed by the Judicial Committee in Venkayamma Garu v. Venkataramana- 
yamma Bahadur Garut. ‘The learned counsel for the appellant took us through the 
complete report of the arguments of opposing counsel in the case before the Privy 
Council, namely, Mr. Mayne and Mr, Jardine. Buf what really concerns us is the 
judgment delivered by Lord Lindley. We shall, however, make a reference when 
necessary to anything in the arguments of counsel which is likely to throw light 
on the question. 

After stating that Niladri and Appa Rao, the two brothers, on their mother’s 
death succeeded as the heirs to their grandfather's estate, Lord Lindley poses the 
following question : 

“ What then was the character of the property which they took ?” 
and he answers it as follows : 

“ In the grandfather's hands it was separa’ acquired property ; i hands 
it was ancestral property which had devolved jae fa under the as of Pan NT 
and Appa Rao were members of a united family.” 

Having described it as ancestral property the noble Lord immediately, cites a passage 
Tom: ihe Si a case’, which deals with the incidents of joint ily E, 
the which we have extracted earlier in the judgment. It is clear t Lord 

was laying down the law, whether it is good or bad law it is not for us to 
say, that the pro which devolved on the two grandsons who were members 
of an undivided ily from their maternal grandfather was subject tg the same 
incidents as the property to which they were entitled as members of a joint family. 


1. (1897) 7 M.L.J. 149 : I.L.R 20 Mad. 207. 1 M.L.J. 299 : LR. ag I.A. 
fislo 1 Rie o 207 4 (1902) 12 299 ag LA. 1563 
3. 
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The evident basis of the rule so laid down is that the property of the maternal 

dfather was as much ancestral as property of the paternal grandfather. It 

1s significant to note that in the answer aforementioned which contains the ratio 

idsndi of this case the word “maternal” is omitted. The case is treated as 
one of grandfather and grandsons. 


Lord Lindley then takes up what according to Mr. Mayne was the real objection 
to the application of the rule of survivorship contained in the judgment of the 

h Court, namely, that in case of obstructed inheritance the file does not apply. 
This is how he stated the view of the High Court, 

“ The High Court have proceeded on the principle that although persons who succeed to join t 

family property take jointly if their inheritances is unobstructed, yet that in cases of obstructed 
inheritance those who succeed take as tenants in common and not as joint tenants.” 
With greatest deference to their Lordships of the Judicial Committee it must be 
said that the language is most unhappy. It is not open to us to say more but this 
statement is important, so far as it goes, to destroy an argument put forward on 
. behalf of the respondent that besides separate pro and joint Realy property 
(ancestral property), there is another species of o propery which may be called 
joint property to which category the property inherited by the daughter’s sons 
from their maternal grandfa me may be sip ed; His Lordship then refers to 
the instances mentioned by Mr. Mayne in his argument to show that even in cases 
‘of obstructed inheritance there may be cases when the heirs take as joint tenants, ' 
‘Of the three instances mentioned by him, the first is a case of m of a joint 
family who succeed to self-acquired property evidently of their father. But that 
instance was apparently not found satisfactory, for his Lordship says : 

“It may be that when sons succeed the inheritance as to them is unobstructed.” 


The remaining two instances are when widows and daughters succeed in the absence 
of male issue. If it were necessary it could be explained that the case of widows 
and daughters who take a limited estate stands on an entirely different footing 
from heirs who are entitled to absolute estates. 


The decisions in Fasoda Koer v. Sheo Pershad Singh!, and Swaminadha Pillai v. 
Thangathanni® which were followed by the High Court are next dealt with and 
after a brief discussion pronounced to be erroneous. 


In our opinion this ruling of the Judicial Committee clearly was based on the 
principle that ay ald inherited by daughter’s sons who were members of an 
undivided famil y from their maternal grandfather had the same character and 
incidents as the other property of the joint family, namely, the paternal ancestral 
pave Supposing that one of the two brothers who inherited this pro 
died leaving a son, would he have a right to the roperiy alo with the surviving 
brother ? ically, applying the principle laid own by hei Lordships, the 
answer must be in the affirmative. Though this case never came up directly for 
decision, other cases came up in which the logical extension of the rule was adopted. 
In Vythianatha Aipar v. Yeggianarapana Iyer*, the question was whether a son could 
claim partition and recovery of a share of property which had been inherited 
by his father from the latter’s maternal grandfather. The learned Judges held 
that he could. They rested their conclusion on the decision of the Privy Council 
in Sudartanam Mastri v, Narasimhulu Maistri and the interpretation placed on it 
by the Full Bench in Karwppai Nachiar v. Sankaranarayana Chetti®. The father who 
aoherited the property from the maternal grandfather took it as joint family property 
ee ap ank ande Lk ee eee eye 
family property in respect of which the male issue of joint owners did not by bi 
become ‘owners with their father. In Kaneppai Nachtar v. Sankaranarayana Chatii®, 
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the Full Bench refused to extend the rule laid down in Venkayamma Garu v. Venkata- 
ramanayamma Bahadur Garu! to the case of devolution of the stridhanam property ofa 
woman on her sons and to the devolution of the estate of a maternal uncle on his 
sister’s sons who at the time of inheritance were undivided members of a Hindu 
family. The following observations of the learned Judges at page 310 appear 
to us to be important in view of the argument advanced by the respondent that 
the expression ‘ancestral property”? was used by Lord Lindley in Venkayamma 
Garu v. Venkataramanayamma Bahadur Garut to describe the nature of the property 
taken by the daughter’s sons as a mere casual statement : 

“In Vi Garu v. Venkataramarayamma Bahadur Garu, their Lordships of the Privy Council 
While stating that in the grandfather's hands the estate was separately acquired property, added that 
it became ancestral property in the hands of the grandsons when it devolved on then by inheritance, 
and their Lordships applied the law of survivorshi in tracting succession to such property on the 
death of one of the grandsons. We cannot, theretore, the use of the expressian ‘ ancestral 


property ’ as the learned plender for the a t as a mere casual statement, carrying 
no special the Hindu Law the word ‘ancestor’ is not used in the wide sense in 


which it ja used in law as merely equivalent to the propositus and as the co-relative of heir. 
whieh eal Sn Bog l only as signifying a direct ascendant in the paternal or maternal line, and 


mare technicall ea causes a ¢vardiathes and his E aa Ine 3 ie 


The learned Judges also point out that if we are to understand the ression 
“ ancestral property” sie their Lordships! ” judgment in Venkayamma Garu v. Venkata- 
ramanayamma Bahadur Garu? otherwise than in its technical sense acco: to which 
it is pro in which a son on his birth becomes an equal owner with father, 
the t of the ruling will be that a species of joint family property unknown to 
the Mitakshara would be brought into existence. 

In Jamna Prasad v. Ram Partap’, the question to be determined was whether 
property inherited from the maternal grandfather is ancestral property within 
the meaning of the Mitakshara in which a son by his birth acquires an interest 
jointly with his father. The learned Judges held that the son did not acquire by 
birth an interest jointly with his father in such property. Under the Mitakshara 
law the only property in which a son acquires an interest by birth jointly with his 
father is property which had come to the father from his own father and not from 
an ancestor in the mbternal line. The learned Judges distinguish Venkayamma 
Garu v. Venkataramanayamma Bakadur Garu! (Jagampet case) on the ground that 
the question before them did not arise in the Privy Council case. Being pressed 
with the use of the expression “ ancestral property ” by Lord Lindley, they observed! 
as follows : 

“We do ot sink: however: tha: the words ‘ancestral property’ were used in the limited 
seme in which they are used in the Mitakshara namely, prop roperty in which the sons acquire by birth 
a joint interest with their father. Having to arguments addressed to their Lo 
by Mr. Mayne which met with their app and the instances of joint ownership referred to 
the judgment, the only question which appears to have been consid was whether when property 
devolved inheritance on persons who were members of a joint family the rule of 
applied- the question what constituted ancestral property in the technical sense of the Mitalabara 
was not or decided.” 

With great deference to the learned- Judges we are unable to follow them. 
Did the JFagampet case! decide as an abstract point of law that whenever property 

ved by inheritance, it did not matter from whom, on persons who were 
members of a joint family, the rule of survivorship applied? In that case the rule 
of survivorship must apply when more than one succeed to the maternal uncle 
and in all. cases of collateral succession. Surely no one has suggested that this is 
the law (See Atar Singh v. Thakar Singh?.) What really appears, to have influenced 
the learned Judges was the assumption that there was a third kind of property 
known to the Mitakshara Ley Wail a R maa nor self-acquired, because 
they say: i ê . 
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“Tt is a well-known rule of Mitakshara Jaw that property may be joint property without having 
been ancestral.” 


One searches in vain for this rule in the Mitakshara. 


No rted case was brought to our notice after Jamna Prasad v. Ram Partap*, 
in which this question was discussed usefully. . Nearly thirty years after, the Privy 
Council had to“examine the scope of Vi Garuv. Venkataramanayamma Bahadur 
Garu? and how far the principle of the decision could be logically applied to solve 
other problems relating to rights in property inherited from the maternal grandfather. 
In Muhammad Hussain Khan v. Kishoa Nandan Sahai*, the validity of a will was 
ee on the ground that the testator had no authority to dispose of property 
which he had inherited from his maternal grandfather because it was ancestral 
roperty. The question was whether such property was ancestral in the testator’s 
ds in the sense that his son acquired therein an interest by pee sagah with 
him. Their Lordships found a diversity of judicial opinion upon this question, 
in India and proceeded to deal with it as the matter was of considerable practical 
importance and it was desirable that it should not be left in a state of uncertainty. 
Their Lordships decided that the estate inherited by the testator from his maternal 
dfather cannot be held to be ancestral property in which his son had an interest 
foiady with him? The way in which their Lordships dealt with the prior decision 
of the Board in the Fagampet case? is extremely important for the decision of the 
question before us. In fact it forms the main foundation of the argument of the 
learned counsel for the appellant. ‘At page 662 theirLordships observed thus : 


“The learned counsel for the appellants argues that the p inherited by a daughter’ 
son from his maternal grandfather is ancestral property, and he es, Fe pp ee 
i tral p 7 as in the judgment of this m Venkapamma Gara v- 
Venkataromancparama Bahadur Gars’, in describing the property which had descended from the materna! 


On the death of their mother they succeeded to the estate their maternal 

continued to be joint in estate until one of the brothers died. Thereupon, the widow of the 
deceased brother claimed to recover a moiety of the estate from the surviving brother. The . 
question formulated by the Board for decision was, whether the property of the matere saa m 
escended, on the death of his daughter, to her two sons jointly with benefit of i ip, or in 
common without benefit of survivorship. This was the only point of law which was argu before 
their Lordships, and it does not appear that it was contended that the estate was ancestral in the 


and there was apparently no reason why they should not hold that estate in the same manner as they 
held their other joint p . The rule of survivorship, which admittedly ed their other 
roperty , was to app to the estate which had come to them from cir maternal grand- 


; ecemary to express any 
of whether the property, which a daughters son inherits from his maternal grandfather, is aneka 
property in the ical sense that his son acquires therein by birth an interest jointly with him. 

is question was neither raised by the i k 
‘ancestral property”, which reliance is placed on behalf of the a = ts, was used 


birth by a son jointly with bis father.” - 


Their Lordships then refer to the word used in the original text of the Mitakshara 
eric and take Colebrooke to task jor having translated it as “‘ ancestral”. 
Whether their Lordships were justified in their criticism of Colebrooke’s translation 
of not, ‘t is not for us to say. There is‘much to be said in his defence and persons 
interested in the subject can profitably refer to the learned article by Mr. K. V. 
Venkatasybramaniam in the Hindu Law, Quarterly Volume 1. 
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The learned counsel for the appellant contended that after the decision in 
Muhammad Hussain Khan v Kishoa Nandan Sahai}, Venkayamma Garu v. Venkata- 
ramanayamma Bahadur? has ceased to be binding as a legal precedent, because the 
degal basis of that decision had disappeared in view of the later decision. We 
have seen that this basis was the property inherited from the maternal grandfather 
was as much ancestral property as the other property which the two brothers 
owned as joint family pro , îe., paternal property. In the later case their 
Lordships categorically say that it is not such ancestral property. 


Mr. Bhimasankaram, the learned counsel for the respondent relied strongly 
on the fact that their Lordships do not expressly say that the decision in the J ampet 
case? is wrong. Undoubtedly this is so, but the way in which their Lo ps 
apparently justify the actual decision in that case is certainly not the way in which 
that decision proceeded. The result is practically to render the prior decision 
obsolete as a legal precedent. Courts in India are bound by decisions of the 
Judicial Committee in so far as they lay down the law on any subject. It is the 
ratio decidendi of such decisions that matters. If the ratio decidendi of an earlier 
decision of their Lordships is expressly or impliedly abandoned or dissented from 
in a subsequent decision of their Lordships, we believe the duty of the Courts in 
India is to treat the earlier decision as balek If we cannot consistently follow 
both the decisions, we must follow the later of the decisions. 


The attempt of Mr. Bhimasankaram was to maintain the authority of the 
Jagampet case? on a basis different from that apparent from the enat in that | 
case. His contention was that besides ancestral property in the strict sense in 
which the son has a right by birth and separate or self-acquired property of a 


co er, there is a third kind of pro known to Hindu law to which the 
of survivorship applies, something like the joint tenancy known to the English 
law. But we consider this contention of his cannot prevail after the definite pro- 


nouncement of their Lordships of the Judicial Committee in Bahu Rani v. Rajendra 
Baksh Singh*, in which they r-affirm the dictum of Lord Watson in Jogeswar 
Narain Deo v. Ram Chandra Dutt+, that the 

“Principle of joint tenancy in unknown to Hindu law except in the case of the joini property 
of an undivided du family goverred by the Mitakshara law which under that law pases by 
survivorship. 

Mr. Bhimasankaram argued that Lord Lindley who delivered the judgment 
in the Jagampet case? could not be presumed to have decided the question, re 
‘the Privy Council on a point not pressed upon them by Mr. Mayne, counsel for 
the appellant. On principle we are unable to agree that the decision of a Court 
should be confined to or should follow the arguments by counsel on either side. 
Actualty, however, we think that Mr. Mayne did contend for the proposition 
which eventually found favour with their Lordships. He contended t the 
property in question, which descended at the same time by the same title upon 
two persons who were members of a joint undivided family, was therefore governed 
by Hindu law applicable to such cases. He further contended that the mere 
circumstance that it descended on them as obstructed property should not make 
any difference. No doubt the conception of ancestral property was not clearly 
analysed but Mr. Mayne’s argument was that property inherited by members 
of an undivided family was subject to the same incidents as ancestral ily property. 
Now one of such incidents is that the son acquires therein by birth an interest, 
but the later decision in Muhammad Hussain Khan v. Kishoa Nandan Sahai? definitely 
negatives this. We are therefore compelled to this position by the decisions of 
the Judicial Committee, namely, property inherited from a maternal grandfather 
is not ancestral property and there is no other kind of property known to the Mitak- 
shara other than ancestral coparcenary property which is governed by thê incidents 
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of joint tenancy known to the English law. We are therefore constrained to hold 
that the decision in Vi Garu v. Veakateremanayamma Bahadur Garul, can 
no longer be followed as a binding authority on the nature and incidents of property. 
inherited from a maternal grandfather. 

We find that this is the view also taken by leading text writers on Hindu law. 
The learned editor of the roth edition of Mayne’s Hindu Law discusses the two 
decisions of the Privy Council in the Fagampet case? and in Muhammad Hussain Khan 
v. Kishoa Nandan Sahai? at two places. In his opinion after the later decision, the 
Jagampet case! must be confined to its own facts. At page 664 he says : 

“ This explanation of the earlier decision is evidently confined to two undivided brothers taking 
their s estate and does not affect the decisions of the Courts in India that where 
two undivided take the property of their mother or uncle or other relations as obstructed 
E bebe Gee hat die ee ee The Privy Coursil have laid down in Bahu Rani v. 

a 
case of the joint property of an undivided Hindu family governed the Mitakshara law. As 

their Lordship’ explanation in Muhammad Hussain Khan v. Nandan Sahai’, it must 
law a an exccpsion, but that it was a tion of fact in the earlier 


t froh ther matema! grandia was held by them in 
¢ way as thcy held their family property. The decision Venkgyammo’s cass! cannot be 


In the roth edition of Mulla’s Principles of Hindu Law, we find the following at 
page 246 : . 

not there to decide nor was any opinion expressed on the precise question whether the 
Property WA a Hindu inherits from his maternal grandfather is ancestral property in the technical 
sense. d this question arise hereafter, it will have to be answered in accordance with the ded- 
sion in the later case.” : 

According to the editor of the 8th edition of Sarkar Sastri’s Hindu Law, the Privy 
Council have practically disagreed with the decision in the Jagampet case? 
(see page 255). 

Let us examine the question without reference to case-law. According to the 
Mitakshara, the right of one person in and to the property of another is daya. It is 
of two kinds : aprattbardha and sapratibandha. The former is where one person acquires 
rights in another’s property even.while that other is alive by reason of dea poms 
In the second case, the existence of the owner is an obstruction. There mav 
other obstructions as well in individual cases, but this obstruction is fundamental. 


Ses Mitakshara, Dayavibhaga prakaranam, placitum 3: : A š 
ax gat Aari a gda dees a Aa Aami aa ada- 

AR ma ga: Aaa adat g gà aÀ a a AA grag: 

eh agaa aaa: aà Aaaa aAa a A aAA aaa aa: 


The first kind of daya obtains only in a case where there is a right by birth. In 
such a case, it is not strictly correct to speak of inheritance at all. When a father 
owns a property, and he begets a son, what was owned by one before the birth of 
the son, is owned by the two thereafter. The other case of sapratibandha is 
what may strictly be called inheritance, in which the right of one accrues only on 
the death of another, according to established rules of devolution providing for 
priority based on different considerations like propinquity, capacity to confer 
spiritual benefit, etc. These two categories of daya are mutually exclusive. , 

The only instance of apratibandha daya known to Hindu law is the right of a son, 
son’s son, s0n’s son’s son, in the property. of the father, father’s father, father’s 
father’s father. This is the senmanaiva swatwa of Vignaneswara. 

According to the Mitakshara, the son has a right by birth in every kind of 
property. This must always be borne in mind. Mr. Mayne evidently overlooked 
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this in his argument in the Fagampet case! when he cited the instance of sons taking’ 
the self-acquired property of the father as an instance of obstructed heritage. The 
description is extremely misleading, because it is neither heritage nor is it obstructed. 
The misconceptions prevailing in this branch of the Hindu law are mostly due to the 
mistake of equating the right by birth janmanaiva swatwa with ownershi 
(sadrisam swampam). Though it is true that the son has a right by birth in 
kinds of property belonging to the father, the amplitude of his ownership differs 
according to the nature f the property. 

In what property then has the son equal ownership with the father? In 
property variedly described as paithamaha, pithamahopatha, kramagatha, all the epithets 
connoting the same species of property, the son has an equal right with the father. 
In P described as swaparjita or swayamopatha, the son’s ownership is dormant 
and subordinate to the father’s, But it is certainly not notional. It is as real as 
the right of junior members to an impartible estate, which is the property of the 
joint ily (Shibaprasad Singh v. Prayagkwmari Debes?), though the father in the one 
case and the holder for the time being in the other case has absolute power of dis- 
position and though there is no right of partition. 


To ascertain the extent of the son’s right in and to a particular property belong- 
ing to the father, it is absolutely necessary to determine whether that property 1s 
patthamaha or swayarjitha. This dichotomous division is fundamental. Accordi 
to Hindu law (and in this there is no difference between Dayabhaga and Mitakshara 
property must be one or the other. This division is not only mutually exclusive ; 
It must also be exhaustive. You cannot leave out a property, as not falling in 
cither category, because, how then will you determine the extent of the son’s right 
in such property? For this reason, the descriptive epithets employed to denote 
the two kinds of property must be treated as illustrative as having been used by 
way of upalakshana. ‘This aspect is well brought out in the passage from J tha’s 
commentary on the Dayabhaga, which is extracted in the original Semen the 
article in the Hindu Law Quarterly, Vol. I (pages 86 to 88) which we had occasion 
to refer above. These epithets ‘paithamahavaf’ and ‘swayaryithavat’ are very apt. 


tamed Susah aT. eM sary geen fag: 
stamens cena aaa! a a ed adh sa Masa 
wy sea aay rami ofa wae ee wa ga ee we 
aqai a NS | : 


We have digressed a little. We shall now deal with the concept of survivorship 
as applied to the Hindu Jaw, according to the Mitakshara. The word itself is 
unfortunate because of its legal implications in English law. There is none H 
the Hindu law exactly corresponding to the survivorship known to the English’ 
law. But as the coal has been invariably used by text writers and Judges, the 
best that we can do is to understand its peculiar significance. According to the 
Mitakshara school of Hindu Law, no property or interest in property of one person 
is taken by another by survivorship unless the latter had already an interest in the 
property by reason of his relationship. This can only be in apratibandha daya in 
which there is always the right by birth. It is inaccurate to speak of the interest 
of a deceased undivided coparcener passing by survivorship to the surviving 
coparceners. What happens is merely that the interest of the deceased coparcener 
lapses on his death. Ifa father has three sons and all the four are entitled toa 
certain ancestral property, if one of the sons dies, the only thing. that happens 
is that property which was owned by the four persons Aan is owned, by three. 
If two more sons are born, then the same property would be owned by five. The 
true conception, according to Mitakshara law- of joint family, is that in a state of 
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mon-division the ancestral property of the family is owned by all: the members of 
the undivided family together, their ownership having accrued to them at the time 
of their respective births and no new right is acquired on the death of a member. 

The logical ‘application of this basic conception leads us to the conclusion that 
in property inherited by two or more ns from their maternal grandfather 
there can be no right of survivorship in this sense for, the daughter’s sons, whether 
they be sons by the same daughter or by different daughters, did not possess from 
the time and by reason of their respective births any interest in the property of their 
maternal grandfather while he was alive. 


If according to the Sivaganga case’, the widow is excluded from inheriting her 
husband’s pro only, when such property is taken by survivorship by the other 
coparceners, then we must hold that the property inherited by her husband from 
his maternal grandfather is not such property and therefore she is entitled to inherit 
it in the absence of male issue. 


We, therefore, hold that the plaintiff’s husband and the first defendant in this 
case took the pro of their maternal ther as tenants in, common and 
after the death of her husband the plaintiff became entitled to his moiety. 


The learned advocate for the respondent did not attempt to sustain the plea 
that even assuming the two brothers took the property as tenants in common, by 
t conduct it was converted into joint family property. The learned 
trial Judge found that there was nothing decisive in the nature of actual enjoyment 
which was consistent either with. tenancy in common or with joint tenancy. He, 
however, contended that the plaintiff’s claim was barred by limitation because of 
the exclusive enjoyment of the 1st defendant from 1926 or 1927 when the plaintiff's 
husband died.. The suit was filed in November, 1943. In view of the wul- 
established principles applicable to a plea of adverse possession by one co-owner 
against the other, Mr. Bhimasankaram advanced a rather strange proposition 
that though the two brothers might have been in law co-owners, the rst defendant 
and the plaintiff could not be.deemed in law to be co-owners because the widow 
is the heir of the original tenant in common. . He was unable to cite any authority 
supporting this proposition that there could be no co-ownership in Jaw between 
one tenant in common and the legal representative of the other tenant in common. 
“The appellant’s counsel on the other hand’ referred us to a passage in the well- 
known book of Freeman on ““ Co-tenancy and Partition.” It runs thus: 


“As as ar estate is held by two or more penons by descent, they are ers. Thus 
if one of two daughters, to whom an estate by descent from their ancestor died her heir 


parcener with the survivor. If both the daughters die, their heirs become parceners.” 
If then the 1st defendant and the plaintiff were in law co-owners, the questién 
is whether theré is evidence of ouster or exclusion. As laid down in the leading 
case of Corsa v. Appuhamy*, the’ possession of the 1st defendant was in law the 
ion of his co-owner the plaintiff. Possession is never considered adverse 
if it can be referred to a lawful title., Mere non-participation in the profits of the 
property by one co-owner and exclusive possession by the other will not be sufficient 
to constitute adverse possession by the latter. To constitute ouster by a co-owner 
there must be an open and unequivocal denial of the title of the other coparcener 
‘to the knowledge of the latter. Uninterrupted sole occupation of ‘common 
: ch without more must be referred to the lawful title possessed by the joint 
Fol er to use the joint estate and cannot be.regarded-as an assertion of right to hold 
-it as separate.’ In this case there is no evidence of such ouster. ' There is evidence 
‘that the plaintiff continued to stay in the family house even after her husband’s 
death. It is difficult to follow-the remark of the learned Judge that she was staying 
‘as a defendant. In our opinion, the facts‘and circumstances of the case do not 
‘warrant the finding of the-lower Court:that the suit is barred by time. 
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Items 7, 10 and 11 of the Schedule A appear to have originally belonged to 
Ramabrahmam’s sister Kamamma. Evidently she only had the limited interest 
of a widow. She con them to her brother Ramabrahmam under Ex. D-4 


Ramabrahmam conveyed in turn these properties to the father of the first defendant 
and the plaintiff’s husband by a deed of sale, dated roth May, 1go1 [Ex. D-4 (a)]. 
Subsequently, a reversioner of Kamamma’s husband filed a suit (O. S. No. 20 of 
1913) in the Temporary Sub-Gourt of Rajahmundry at Cocanada against the 
plaintiff’s husband and the ist defendant er recovery of these propertics. This 
suit ended in a compromise decree on 6th ‘February, 1914 [Ex. D-4 (b)]. The 
decree provided that the properties be divided into three shares according to good 
and ai qualities and one share thereof should be taken by the plaintiff-reversioner 
and the remaining two shares by defendants 1 and 2, i.e., the plaintiff’s husband 
and the rst defendant. There is a recital in this decree on which the learned 
advocate for the appellant rests his case. It is this : 


“Each sharer do enjoy his respective share with absolute powers of gift and sale, etc., from 
son to grandson in hereditary succession.” 
It was contended by him that by virtue of this provision each of the brothers took 
a third share in severalty. Though his contention is plausible, we find it difficult 
to accept it. On the date of the decree the two brothers were members of an un- 
divided family. The rst defendant was still a minor represented by the plaintiff's 
husband as his guardian: The property had belonged to their father and was 
in that sense ancestral. It is true that there was a challenge to the title of their 
father and the dispute was settled by the compromise decree. We do not think 
that the ancestral character of the property was lost because of the subsequent 
events. The question then is whether it could be held that there was a division 
between the brothers so far as this property alone was concerned by reason of the 
decree. We think not. The primary object of the compromise embodied in 
decree was to award a third share to the reversioner and leave the remaining 
property to the plaintiff’s husband and the 1st defendant. We therefore agree 
with the learned trial Ju though for different reasons, that the plaintiff’s claim 
must fail as regards these items. 


In the result, the appeal is allowed and the decree of the lower Court 15 set 
aside except with regard to items 7, 10 and 11 of Schedule A. There will be a decree 
in favour of the plaintiff for partition and separate ion of a half share in the 

perties set out in Schedule A excluding the ain three items. There will also 

a preliminary decree for an account of the profits in respect of her half share for 
three years prior to suit and su ent profits. Parties will pay and receive 
proportionate costs here and in the Court below. 


The plaintiff-appellant shall pay the court-fee due on the plaint and the 
memorandum of appeal to the Government and shall recover the proportionate 
court-fee paid by her from the contesting defendants. 


Post this appeal for orders and appeal No. 274 of 1946, after 16th October, 1949, 


In pursuance of the aforesaid directions, this a coming on this day for 
ordes, the (Court delivered the Plowing ppeal i 
UDGMENT.—The parties seek directions as regards division of the perty 
ee the plaintiff and the first defendant with reference to that oat or the 
perty which is in the possession of the fifth defendant under a deed sp aia: Ne 
Ex. D-1, dated 4th yet 1933. On and July, 1929, the first defendant e 
pines a ¢ ancestral property to the fifth defendant, the daughter 
of the plaintiff, at the time of her marriage. Su uently, there was a complaint 
that the lands were scattered in different parts and that lands at one placè may be 
given instead. It was in these circumstances that Ex. D-r was executed 
whereby the lands previously gifted were taken back by the first defendant and 
acres out-of the suit property were givet in substitution. The anja ep 
held in paragraph 10 that the gift was reasonable and therefore valid. 
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course, it can be valid so far as the first defendant is concerned. But 5 acres of 
property which belonged both to the plaintiff and the first defendant had been given 
in oo by the first defendant for property which he had made a gift of under 
Ex. D-1 (a). The plaintiff prayed t in case the exchange was held to be 
valid, the lands so ight be allotted to the share of the first defendant 
in the division to be effected. “The plaintiff will certainly be entitled to this relief. 


We direct that the properties which we have held are partible between the. 
plaintiff and the first defendant should be divided by metes and bounds but in 
making such division, the properties in the ion of the fifth defendant under 
Ex. D-1 should be allotted to the share of the first defendant. 


K.S. —— Appeal allowed. ` 
[FULL BENOH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR. Justian SATYANARAYANA Rao, Mr. Justia ‘VISWANATHA. 
SASTRI AND Mr. Justice RacHava Rao. i 


Sayyed Usman Saheb (dead) and others -- Appellants* 


D. 
Vegisena Sivaramaraju and others .. Respondents. 

Civil Procedure Cods (V of 1908), section 151—Order or restitution er refund under—{[f 

of Uf can ba extended to analogous cases—Order for restitution under takereni powers— proper 
— ity of giving right of appeal by making suitable ruls. 

As there is no specific appeal provided under the Civil Procedure Code against orders of restitution 
and refund under section 151 of the Code and as an order under that section does not amount to a 
decree, an appeal against such an order does not lie. [Case-law discumed.] 

It is really inequitable that an order of this description under section 151 should not be appealable. 
It is for the | Court to consider whether a rule may be so framed as to give at least one right 
pols pa a a a i a made sial ts 
Code Procedure. 2 


Per Viswanatha Sastri, J.—Courts ising inherent powers may, and often do, act on the 
analogy of provisions which, not applicable propris sigers are nearest to the point to 
the circumstances before them. A Court however, no mherent power to entertain an 
from an order of an inferior Court, nor can it extend by analogy statutory provislons giving a t 

i those i The 


provisions providing 

Considered to be fit for appeal by the Legiilature or rule-making body. There is no provision either 
in the body of the Code or in i 

by a Court in the exercise of its inherent powers . If the order for restitution satisfies 
the requirements of section 47 of the Civil Procedure Code, it might be appealable as if it wero a 
decree. 

It is esential that Courts ing to exercise inherent powers and make orders for restitution, 
should exercise such powers only in clear cases where the rights of parties do not admit of serious 
doubt or dispute. In other cases it is desirable to refer the parties to a separate suit so as to give them. 
a right of appeal. 

Per Raghava Reo, 7.—The principle (assuming it to be sound) that “where a Court in the 
sa eS Terie te cadena, hich E dee es the aps cd he 

cı and that adjudication jis not given in a suit under section 47 or under section 144, Civil 

ure Code, it would only be far and in the fitness of things that the party whose rights are 
#ayentely aces ee eee reagitate the matter m appeal and second appeal?” 
cannot cover a of what is only a summary order liable to challenge in a regular suit. 

Appeal against the judgment and decree of the Hon’ble Mr. Justice Govinda- 
rajachari, dated 22nd April, 1947, in A. A. A. O. No. 37 of 1946, preferred against 
the order of the Court of the Subordinate Judge, Amal pura aA S No. 39 of 
1945 (C. M. P. No. 846 of 1944 in O. P. No. 57 of 1927, District Munsiff Court, 


Amalapurgm). 
G. Balaparameswari Rao and Venkata Rao for Appellants. 
P. Somasundaram and D. Narasarajx for Respondents. 


* L. P..A. No. 40 of 1947. _ 5th December, 1949. 
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The Order of Reference to Full Bench by Satyanarayana Rao and Viswanatha 
Sastri, JJ., dated 2oth April, 1949, was delivered by 
Viswanatha Sastri, 7—C. M. S. A. No. 37 of1946, C. R. P. No. 822 of 1945 
and C. R. P. No. 149 of 1946 all arose out of C. M. P. No. 846 of 1944 in O. P. 
No. 57 of 1927 on the file of the District Munsiff’s Court, Amalapuram, and were 
jami by Govindarajachari, Jes who, however, ted leave to appeal in 
C. M. S. A. No. 37 of 1946 from which this L. P. Appeal has been filed. 


The facts are these. On 11th October, 1922, Viswanatharaju created a simple 
mortgage over his lands in favour of two brothers, Venkataraju and Sooraparaju - 
for Rs. 2,500 repayable in eight annual instalments with interest at Re. 1-0-6 per 
mensem. Sometime later the hypotheca was sold to Sayeed Ooaman, the origi 
appellant in the L. P. A. since dead, and now represented by his fers 
sentatives. Sayeed Oosaman paid several instalments of principal and interest 
during the years 1925 to 1927 and deposited in the District Munsiff’s Court of 
Amalapuram a sum of Rs. 997 being the balance of the mortgage money due 
according oe him, and also fled O. P. No. 57 of 1927, dated 8th December, 1927, 
under section 8g of the Transfer of Property Act, praying for necessary action to 
be taken under that section. Sooraparaju, one of the mortgagees, did not appear 
on notice or express his wi ness to receive the money deposited, with the result 
that O. P. No. 57 of 1927 was and the sum of Rs. 997 deposited into Court 
continued to remain there as the property of Sayeed Oosman. One Akkubhotlu 
obtained a simple money decree in O. S. No. 171 of 1929 against Venkataraju, 
one of the two mortgagees, and attached a sum of Rs. 498-8-0 being a moiety of 
the money lying in Court deposit in O. P. No. 57 of 1927, as the money of his 
iudgment-debtor. Sayeed Oosman was not given notice of the attachment, and 
Vonkataraju’s pleader stated that he had no objection to it. On 26th September, 
1929 a sum of Rs. 498-8-0 out of the amount in Court deposit was paid to Akkubhotlu 
in part satisfaction of his decree. More than 12 years after this payment and aft 
the death of Akkubhotlu and Venkataraju, Sayeed Oosman filed I. A. No. 1140 
of 1941 on 13th November, 1941, for the return of the sum of Rs. 997 deposited 

him in Court in O. P. No. 57 of 1927. Half of the amount had already been 
paid by the Court to Akkubhotlu, the decree-holder in O. S. No. 171 of 1929 and 
the blanc of Rs. 498-8-0 alone was ordered to be paid to Sayeed j 
-On 19th August, 1944, Sayeed Oosman filed C. M. P. No. 846 of 1944 which has 
given rise to this L. P. Appeal for a direction that the sum of Rs. 498-8-o which 
‘had been paid out by the Court to the decree-holder in O. 8. No. 171 of 1929 should 
be ordered to be repaid to him either by the legal representatives of Akkubhotlu 
who were impleaded as respondents 4 to 10 in C. M. P. No. 846 of 1944 or by the 
‘legal representatives of Venkataraju who were impleaded as responders I and 2 
Ei soomparaju who was originally impleaded as grd respondent but subsequently 
given up. To complete the narration of facts, it may be stated that Venkataraju’s 
‘sons instituted O. S. No. 223 of 1942 on the file of the District Munsiff’s Court, 
Amalapuram, claiming a sum of Rs. 410 as due for the principal and interest of 
the last instalment of the mortgage dated Mth October, 1922, and alleging inter alia 
that the-sum of Rs. 498-8-0 which had been paid out of the Court deposit to Akku- 
bhotlu, to the credit of Venkataraju, was liable to be adjusted to the prior instal- 
ments of the mortgage debt leaving the last instalment of the prinsipal and interest 

alone outstanding. e mortgage suit was decreed. 

The District Munsiff of Amalapuram held that the sum of Rs. 997 deposited 
in O. P. No.. 57 of 1927 remained the a A of Sayeed Oosman, that neither 
“Venkataraju nor his creditor Akkubhotlu any right to proceed against the fund, 
that the payment of a moiety of the said sum to bhotln was made under a 
mistake of the Court and that it was the duty of the Court in the exercise of its 
inherent powers to direct the representatives of Akkubhotlu to repay the amount 
ere | paid over to him by the Court. Against this order of the District 
Munsiff Alkubhotlu’s I representatives, respondents 4 to 10 in the lower Court, 
preferred C. R. P. No. 822 of 1945 to this Court and an appeal, ‘A. S. No. 39 of 


1 
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1945 to the Gourt of the Subordinate Judge of Sag ae which reversed the 
decision of the District Munsiff and dismissed C. M. P. No. 846 of 1944 on the 
ground that the remedy of Sayeed Oosman, if any, was only by way of a suit and 
not by an application under section 144 or section 151 of the Civil Procedure Code, 
By a supplemental judgment the Subordinate Judge overruled the plea that the 
order of the District Munsiff p ee a aye Ae ee 

under section 151, Civil ure was not ap ble. Against the 
judgment of the Subordinate Judge Sayeed Oosman p C. M.S. A. No. 37 of 
1946 to this Court and a C. R. P. No. 149 of 1946 in the alternative. Govindaraja- 
chari, J., who heard the appeal and the two Civil Revision Petitions aforesaid held 
that an appeal lay to the lower appellate Court and a second appeal to this Court 
from the order in C. M. P. No. 846-of 1944 relying on certain decisions which will 
presently be referred to. On the merits he held in deference to authority and 
despite his own inclihation to the contrary, that the inherent power of the Court 
to order restitution could not be exercised m the circumstances of the case. He 
dismissed C. R. P. No. 149 at ip Pee an Oosman and C.-R. P. No. 
822 of 1945 preferred by the representatives bhotlu in view of his decision 
that the order of the first Court was appealable. He gave leave to file an appeal 
under clause 15 of the Letters Patent against his judgment in G. M. 5. A. No. 37 
of 1946. i : 


On this L. P. Appeal Mr. Balaparameswari Rao, the learned advocate for the 
legal representatives of Sayeed Oosman, argues that the order of the Mistrict Munsif 
directing a refund of the money in the exercise of his inherent power was not open 
to appeal and that the decisions relied on by the learned J were inconclusive 
and in any event, erroneous. He also secks to support the order of the trial Court 
on the merits and relies on the reasoning of Govindarajachari, J., himself in his 
judgment now appealed against. f 

The order of the District Munsiff in C. M. P. No. 846 of 1944 purports to be 
passed in the exercise of his inherent power under section 151, Civil Procedure 
Gode, though reference is made to section 144, Civil Procedure ¢, in the petition. 
It is now common ground that the case is not governed by that section. No decree 
or order has.been reversed or varied in the present case and no payment has heen 
made pursuant to the decree or order reversed or modified. It is equally Clear 
that the case does not fall under section 47, Civil Procedure Code, for Sayeed Oosman 
whose money was wrongly applied in payment of the simple money decree in O.S. 
No. 171 of 1929 was neither a party to the suit nor a representative of such a party. 
The right of appeal, therefore, could not be based on sections 47 and 144, Civil 
Procedure Code, and must be found, if at all, elsewhere. We may clear the ground 
by observing that it is now well established that the power of the Court to order 
a refund or restitution is not confined to the cases specified in section 144, Civil 
Procedure Code and that even in cases not falling within the section the Court 
possesses the inherent power to order restitution. See Jai Barkham v. Kedarnath 
Marwari}, which refers to the oft -quoted observations in Rodger v. Comptoir 
D’Escompis de Parisi and Palaniappa ttiar v. Ramanathan Chettiar? In Ratnayt 
v. Ramakrishnaypa*, Venkataramana Rao, J., observed : 

“Tt is a well-settled principle of Jaw that where a Court has wrongly pei 
person not enjitled therets, it bes ut only the power but it @ abo ite duty to onor nt wor Eee 
Similar observations are to'be found in Rego v. Ananthamathi*, At the same time 
it has been beld that this power need not always be exercised on an application 
and that the parties may be referred to a regular suit if there are competing equities 
or complicated questions not a priate for summary adjudication on an applica». 


tion. -Ummaji Javichand Firm v. Subbarao*. 
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Is an order for restitution or refund appealable even though the order does 
` not fall under section 47 or section 144, Civil Procedure Code, but is based only 
on section 151, Civil Procedure Code? Govindarajachari, J., holds that the order 
would be appealable relying on the decisions of this Court in Akshia'Pillai v. Govinda- 
rajulu Chetti and Govinda Padayachi v. Velumurugayya Chattiar*. ~ 5 

It is a common place of our law that the right of appeal does not exist in the 
nature of things but must be expressly given by the statute. See Minakshi v. Subra- 
mania? and Rangoon Botataung Co., Lid. v. - Collector of Rangoon*. The Civil 
Procedure Code provides for an elaborate system of appeals in sections 2 104 
and Order 43, rule 1. Decrees and Orders falling within section 2, clause 2, 
section 47, section 104 and orders enumerated in Order 43, rule 1, Civil Proce- 
dure Code, are all expressly made appealable. Before the recent amendment 
of Order 41, rule ag and Order 43, rule 1 (x), Civil Procedure Code, this 
Court had consistently held, that an order of remand under the inherent 
power of the Court was not appealable tho an order of remand made under 
the specific statutory provision contained in er 41, rule 23, was appealable 
under Order 43, rule 1, (u). See Ananthappa Chetti v. Ramanathan Chetti", 
Radhakrishna Rao v. Venkata Rao*, Balla Mi v. Peddi Vesraypa’ Karuppanna 
Pillai v. Ethumalai Pillai*, Sundararama Iyer v. Sathianathan? and Kakamma v. Chandra- 
sekharal*®, There was a frequently recurring controversy as to whether an order 
of remand was passed under Order 41, rule 23, Civil Procedure Code, or under 
the inherent power of the Court, the appellant maintaining the former position 
and the dent contending for the latter. This Court cut the Gordian Knot 
by exercising its rule-making power and altering Order 43, rule 1 (u) so as to 
give a right of appeal against all orders of remand. 

Even with reference to the appealability of orders for refund or restitution 
passed under section 151, Civil Procedure Code, opinion in this Court has not been 
uniform. In Palamiappa Chettiar v. Ramanathan Chettor11, it was held by ven 
and Pakenham Walsh, JJ., that no appeal lay against such an order. In Ummajt 
Javichand Firm v. Subbarao??, the urt allowed an ap from an order 
purporting to grant restitution or refund under section 151, Civil Procedure Code 
and held that the proper remedy of the applicant was to file a suit for the 
p No objection appears to have been taken as regards the main- 
tainability of the ap If the order was open to appeal by virtue of 
section 47, Civil Procedure Code, then obviously no suit could be filed for 
the relief. All that could be said is, that such an obvious point would not have 
escaped the notice of the learned counsel or the Court in that case. In Rego v. 
Ananthamathi}® and Ratnajt. v. Ramakrishnayyal‘, it was again assumed without 
discussion that an order for restitution under section 151, Civil Procedure Code, 
not falling within section 47, Civil Procedure Code, was ap ble. There is, 
however, a decision of King, J, in Bali Reddi v. Nagi Reddi1*, where the learned 
Judge expressly held that a poy ordered to make restitution in the exercise’ of 
inherent powers had a right of appeal against the order. It does not appear from 
the meagre report of that case whether the person ordered to make restitution 
under section 151, Civil Procedure Code, was himself a party to the suit or his 
representative within the meaning of section 47, Civil Procedure Code, in which 
case the appeal would have lain as a matter of course. King, J., followed the 
decision of a Division Bench in Ayyasami Iyer v. Sivakki Ammal1*, which held that an 
order passed in the exercise of the inherent power of the Court for enforcing a security 


1. (1924) 47 M.L.J. . 9. AIR. 1927 Mad. 1190. 
a. f 3 UMI 6 248: 10. ; 4 
3. 1697 14 LA. 160: LL.R. rt Mad. 


ALR. EA ea 205. 
( IL. FTA -49: TLR. 57 Mad. 
26 (P.C.). Ig. (I 2 M.L.J. 918: ILR- 1945 MAN 
4 (1912) 23 ML.J. 276 : L-R. 39 I.A. 197: 482. 
LLR. 40 Cal. 21 (P.O). : 1g. (1942)1 M.LJ. 575: LLR. 1949 Mad. 
. (1919) 37 M-L.J. 536. 949. 
1924) 47 M.L.J. 552: TLR. 48 Mad. 713. 14. ALR. 1997 Mad. 95. 
rk I 52 + 90. +4 pa 1 M.LJ. 407. 
$ R. 1927 Mad. 859. 16. (1932) 65 ML. J. 407: I.L.R. 56 Mad. gog. 


IJ SAYYED USMAN SAHEB 0. SIVARAMARAJU (F.B.). 367 


bond against the surety, was appealable even though tho case did not fall within 
the. of section 145, Civil Procedure Code. The Court purporting to rely 
on the decision of the Judicial Committee in Raj Raghubar Singh v. Jar Indra Bahadar 
Singh!, héld that the surety himself, in such a case, should be deemed to be a party 
to the guit in-which the order for execution was made against him, and, therefore, 
entitled to appeal against it. This is really extending the rule indicated in section 
145, Civil Procedure Code, and the right of a peal given by that section to analogous 
cases falling within section 151, Civi ure Code. In Akshia Pillai v. Govinda- 
rajulu Chetti*, referred to in the judgment under appeal, Jackson, J., held that an 
order of Court setting aside an execution sale in the exercise of its inherent wers, 
on the application of the judgment-debtor, was open to second appeal. The 
case obviously fell within sec.ion 47, Civil Procedure Code, as the dispute related 
to the execution, discharge or satisfaction of the decree and arose between the 
parties to the suit. The decision of Govinda Padayachi v. Velumurvgayya Chettiar? 
also related to the appealability of an order refusing to confirm an execution sale 
in the exercise of the inherent powers of the Court. The appellant was the decree- 
holder purchaser and he filed a second appeal and a revision petition in the alter- 
native. Pakenham Walsh, J., held that as there was a Civil Revision Petition it 
, was immaterial whether an appeal lay or not, though he referred tothe judgment 
of Jackson, J. in Akshia Pillai v. Govindarajulu Chetti? with apparent approval, - 
The views of the other High Courts are not uniform as stated by King, J., in Bali 
Reddi v. Nagi Reddit and it is unnecessary to encumber this ju ent with a dis- 
cussion of the decisions of the various other High Courts. In this connection 
it has to be remembered that for an adjudication on the rights of the Parties to 


of a plaint. See Honung re: Official Liquidators of Dehra Dun, etc., Co. and 
Rajag Chettiar v. H. R. E. Board, Madras*.. We are, therefore, unable to agree 
wi i jachari, J., when he formulated the reason for en i an 
appeal from an order of restitution under section 141, Civil Procedure Code, in 
these terms: 

ih i ind the tion of the ity of orders 
E dadaran E Come the pial ge res t ras eye wo neh 
under section 47 or under section 144, Civil Procedure Code, it only be fair in the fitness 
of things that the party whose rights are adversely affected should have a right to reagitate the matter 
in appeal and second appeal.” ' 

Ifit is held that an order for restitution 1 under section 151, Civil Procedure 
Code, and not falling within the ambit section 47 is not appealable it may be 
necessary to define the limits within which the inherent power to direct a restitution 
should be exercised. This pa has, ‘however, not been fully argued before us 
by the learned counsel. If the matter is one falling also within section 47, Civil 
Procedure Code, the parties cannot be referred to a regular suit and the question 
must be decided on an application with the cg apts ce of appeal atid » second 

But in all other cases where the rights of thi parties are involved it 
would be proper to refer the parties to a suit so that the right of ap might be 
available to them from the decree passed in such a suit. Where the Court acts 
under section 144 or under section 151, Civil Procedure Code, the remedy 
by way of restitution should ordi be limited to matters done under the decree 
or as a consequence of the decree which is subsequently varied or reversed. The 
decision of the Privy Council in Jai Barham v. Kedarnath Marwari’, itself indicates 
the limitations of the rule. The present case itself is a good example of the inequity 


of enforci restitution in all cases where one man’s money has been paid over 
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to another under an erroneous order of Court, irrespective of other considerations 
or consequences. Sayeed Oosman filed the present C. M. P. No. 846 of 1944 
for restitution nearly 15 years after the money been paid over to the attaching 
creditor, Akkubhotlu. The execution of Akkubhotlu’s decree in O. S. No. gii 
of 1929 became barred in 1941 under section 48, Civil Procedure Code. e 
mo have sued and obtained a decree in O. S. No. 223 of 1942 for the last 
sa aga of the mortgage money, Lp ea to give credit to the sum paid over 
by the Court to Akkubhotlu as and for a prior instalment. It is ible that 
on account of this payment of Rs. 498-8-0 to Akkubhotlu the attaching decree- 
holder, the mortgagees did not file their suit earlier claiming the prior instalments 
of the mortgage money whose recovery became barred in 1942. Sayeed Oosman 
even if he had sued in 1944 for the recovery of the sum claimed to be payable to him 
would have been met by the bar of limitation. It is contended for the appellant 
that an application like the present is not governed by any of the articles of the 
Limitation Act, not even by Article 181 and that restitution should be ordered irres- 
pective of the lapse of any length of time. We cannot agree with this contention. 
The decisions of this Court which recognise the existence of the inherent 
power of restitution also recognise that Courts should not redress one injustice by 
_ perpetra ing another and that the rights of innocent third parties should not be 
jeopardised by the exercise of that power. See the decisions in Rajarap v. Anantha- 
narayana Chetit*, v. Ananthamathi*, Ummafi Favichand v. Subbarao®. Govindaraja- 
chari, J., in the judgment now under appeal felt bound by these decisions in spite 
of his own opinion to the contrary. We, however, tfully agree with the princi- 
ple of the above decisions and are of opinion that inherent power of the Court 
to direct payment of money by way of restitution should not exercised if the 
rights of innocent third parties would a gan be injured thereby and it is 
impossible to put them in the position which they occupied before the money was 
paid over to them by the Court, though erroneously, as shown by subsequent 
events. < 
Having regard to the importance of the questions involved and the conflict 
of opinion in this Court as regards the ap bility of an order for restitution passed 
under section 151, Civil Procedure Code, we direct that the papers in this case be 
placed before His Lordship the Chief Justice to be heard by a Full Bench if so 


(This appeal coming on for hearing in pursuance of the aforesaid Order 
of Reference, the Court delivered the following = 

JUDGMENT : Satyanarayana Rao, J—As there is a conflict of decisions in this 
Court on the question whether a right of appeal lies a an order for restitution 
passed under section 151, Civil Procedure Code, myself and Viswanatha Sastri, J., 
directed that this appeal should be heard by a Full Bench of three Judges and 
the appeal therefore comes up for final disposal. 

On 11th October, 1922, one Viswanatharaju executed a simple mortgage 
over his lands for a sum of Ra. 8, Go borrowed by him rani eo broker; Verse: 
Venkataraju and Sooraparaju. Under the terms of the bond, the debt was re- 
payable in eight annual instalments commencing from 11th October, 1923. Sub- 
sequently the mortgaged property was sold by Viswanatharaju to one Sayeed 
Oosman subject to the mortgage. The purchaser Sayeed Oosman paid some 
instalments for the principal and interest due under the mortgage and on 
the 8th December, 1927, filed O. P. No. 57 of 1927, District Munsiff’s 
Court, Amalapuram, under section 83 of the Transfer of Property Act after 
depositing a sum of Rs. 997 the sum ascertained to be duo to the mortgagees. 
On this application notice was issued to the ; but Venkatarajy remained 
ex parts. e petition was dismissed on the 18th January, 1928, as the mortgages 
did not consent to accept the deposit in full discharge of the mortgage. The amount 
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deposited by Sa Oosman, namely, the sum of Rs. continued to lie in deposit 
in Court notwi ing the dismissal of the O. P. RI 

One G. Akkubhotlu who obtained a simple money decree in O. S. No. 171 
of 1929 against Venkataraju for a sum of Rs. 2,478-0-6, attached in execution 
of the decree half the amount in deposit as belonging to Venkataraju, his judgment- 
debtor. Se eee ting the half share of Venkataraju in the 
deposit amount was withdrawn Court by Akkubhotlu, the decree-holder, 
on the 26th September, 1929. In the “execution proceedings” in O.S. No. 171 of 
1929 in which this sum was withdrawn by Akkubhotlu no notice was issued to Oosman, 
the person who deposited the amount. Venkataraju, the judgmemt-debtor, how- 
ever, said that he had no objection for the amount being paid to the decree-holder. 


Oosman was absent from India and returned from Rangoon only in 1941- 
On 13th November, 1941, Oosman filed I.A. No. 1140 of 1941 in O.P. No. 
Sage iki aka ed e amount of Rs. 997 deposited by him in Court in that 
.P. To this application he impleaded as parties the sons of Venkataraju, as 
Venkataraju died by that time, as respondents 1 and 2, and Sooraparaju, as the 
third respondent. He was allowed to withdraw the balance of the amount then 
in deposit, namely, Rs. 498-8-0, and according to the allegations of Oosman in 
those proceedings, he was not aware until that moment that the other half of 
Rs. 498-8-o was withdrawn from Court by Akkubhotlu, a creditor of Venkataraju. 
Thereafter, on the 19th August, 1944, Oosman filed C.M.P. No. 846 of 1944, out 
of which the t aaa; arise, for a direction that the amount of Rs. 
should be renmasled to him e er by the legal representatives of Akkubhotlu who 
were impleaded as respondents 4 to 10 to that petition, Akkubbotlu having died 
bs tens time, or from respondents 1 and 2 to the petition, the sons of Venkataraju. 
also impleaded as third respondent, Sooraparaju, but subsequently gave him up. 

In 1942 the sons of Venkataraju instituted O. S. No. 228 of 1942, District 
Munsiff’s Amalapuram for recovery of a sum of Rs. 41 as due for principal 
and interest of the last instalment under the mortgage bond of 11th October, 
Nae In the plaint in that suit reference was made to the amount of Rs. = aga 
which was paid out of the deposit to Venkataraju’s creditor Akkubhotlu and 
it was also stated that it was adjusted towards the prior instalment due under the 
mortgage deed. The mortgage suit was decreed. 

This applicanon, C. M. P. No. 846 of 1944, was contested before the District 
Munsiff on various grounds, but the Diitrict Munsiff ing the objections, 
held that the money really belonged to the petitioner Ooaman and the payment by 
the Court to Akkubhotlu of that amount as belonging to Venkataraju proceeded 
under a mistake and that it was the duty of the Court in those circumstances to 
direct the representatives of Akkubhotlu to refund the amount under the inherent 
powers of the Court under section 151, Civil Procedure Code. 

Against the order of the District Munsiff respondents 4 to 10, the legal represent- 
atives Se eee an appeal to the Sub-Court, Amalapuram, in. A. S. 
No. 39 of 1945 and filed a revision petition, C. R. P. No. 822 of 1945 in this 
Court, y as entertained a doubt that the appeal to the S urt 
may not be competent. learned Subordinate Judge reversed the decision of 
the District Munsiff and dismissed C. M. P. No. 846 of 1944, holding that the 
remedy of Sayeed Oosman was only by way of suit and not by an aera either 
under section 144 or 151, Civil ure Code. The learned Subordinate Judge 
Ka held that the application did not fall within section 144, Civil Procedure 

e. | 3 

Against the judgment of the Subordinate Judge there was a Civil Miscellaneous 
Second A No. 37 of 1946 filed by Oosman in this Court and an alternative 
C. R. P. No. 149 of 1946. The Civil Miscellaneous Second Appeal, C. R. P. No. 149 
of 1946 and C. R. P. No. Bas of 1945 preferred against the original order of the 
District Munsiff Gourt by respondents 4 to 10 were heard by Govindarajachari, J. 
He held on the merits that there was inherent power of the Court to order restitution, 
but in the circumstances of the present case it was not proper to exercise the discro- 
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tion by directing restitution under section’151, Civil Procedure Code. He also 
held that the ap to the lower a te Court was com t in view of the 
decisions of this Court. In the t he dismissed the Civil Mi us Second 
Ka paponeae Si 149 of 1946 preferred by Sa Oosman and also C. R. P. 
0. 822 of 1945 preferred the representatives of Akkubhoitlu as a result of his 
finding that the a to the lower appellate Court was competent. He granted 
leave to file ap under clause 1 of the Letters Patent against the decision in 
C. M. S. A. No. 37 of 1946 to Sa Oosman. , 


Against the decision of Govindarajachari, J., this L. P. A No. 40 of 1947 
was filed by Sayeed Oosman himself and during the pendency of the appeal he di 
and his legal representatives were brought on eon! an they continue the appeal. 

If the appeal to the Sub-Court was incom t, the further questions considered 
by Govindarajachari, J., in the Civil cous Second Appeal need: not be 
gone into and therefore we thought it convenient to hear arguments in the first 
. instance on the question of the maintainability of the a against the order of the 

District Munsiff’s Court. Section 144, Civil Procedure e, has no application to this 

case, as no decree is varied or reversed. The original petition was dismissed and 
the money continued to lie in deposit in Court and Akkubhotlu attached the money 
as belonging to Venkataraju and withdrew the money. It is now found that the 
order of the Court in directing attachment of the mo as money belonging to 
Venkataraju, proceeded on an erroneous assumption and therefore refund of the 
money should be directed. In fact, before us, it was not contended that the order 
falls under section 144, Civil Procedure Code. The Court clearly 
to act under section 151 and not under section 144, Civil Procedure e Of 
course if the Court purported to act under section 144, Civil Procedure Code, though 
erroneously, the legal representatives of Aib ould have a right of 
to the Sub-Court on the principle of a catena of decisions of this Court which lay 
down that if the Court pores tenes aa nani a a aon et DE Gone ban sah, 
a right of appeal, though order may not be justified under that section, the 
aggrieved party would have a right of appeal as if the order was validly passed 
under that section. Ses the latest decision in Somaswaram v. Seshagiri Rao}. 


: The question therefore must be considered on the footing that the order of 
restitution passed by the District Munsiff’s Court is one which falls under section 
151, Civil Procedure Code. Decisions have recognised inherent of Courts 
to order restitution in cases not falling*under section 144, Civil ure Code. 
See Rodger v. Comptoir D’ Escompie ds Parisi, Palaniappa Chettiar v. Ramanathan Chettiar®, 
and Ratnaji v. Ramakrishnayya*. A right of appeal should be conferred by a statute 
or by some authority equivalent to a statute and does not exist as an inherent 
right. This proposition is well established by the decisions of the highest tribunal 
which followed the principle recognised under decisions in d vide 
Minakshi v. Subramaniaa*, and Bo Co. Lid. v. Ths Collector of Rangoon’. 
Under the Code, right of appeal is provided by section g6 from decree passed 
by any Court exercising original jurisdiction. Sections 104 and Order 49, Civil 
Man la Code, provide appeals m orders. Section 2 (2 defines a “ eas 
as including an order rej a plaint, orders ee 
Code and “ orders’ under section 144, Civi] Procedure Code. first part of the 
definition is confined to a conclusive determination by a Court of the rights of the 
parties with regard to all or any of the matters in controversy in suit. It follows from 
this definition that a decree may be a conclusive determination of the rights of 
parties with regard to matters in controversy in suit ; it may be an order rejecting a 
Poe order falling under section 47 or section 144 of the Civil Procedure Code. 

t excludes from its purview ap le orders and also an order of digmissal for 
default. In order therefore to er aright of appeal, an adjudication must be either 
eee a aaa AMA aaaaammkamaaaaaaanaaaaaaaaaa a a aumum 


1. (1947) 1 ML. aga. i . (1887) LR. 14 LA. 160 :LLR. 11 Mad. 
a. (1871 peg tC 478: ` a6 (P.C). as es 
67 MLL. J. 49 : LLR: 57 Mad. 849- 6. (1912) 23 M.L a. LR. 39 I.A. 


-3.- (1 
4 TE ong Madan, 197: I 40 81: 
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a “ decree ” in the sense defined by the Code or an “ order” which falls under 
section 104 or Order 43, Civil Procedure Code.- As-an order for refund or resti- 
tution under section 151, Civil Procedure Code, is not an order within section 1 
and is not otherwise included either in the definition of the decree or the a 

orders enumerated in section 104 and Order 49, there is no ri t of ap against 
such an order. An order on an application not being an o in a suit it would 
not be a decree ; a suit should be instituted by a plaint and not by an application. 
So, even if the order determines conclusively the matters in controversy between the 
cf theft part of the defiion of deeree” ace Hang Gea. Oficial Ligadan 
of the first part of the definition of decree—see Hansraj ane be dy Matas On 

af Dabra Das, ak, a aon katala CHES i H E Boar adras?. 

a plain the provisions of the Code relating to the appeals, ede 
order now in kn agan pira 

: The queron may now be examined in the light of the decisions in ome af 
agak ag was assumed while in others it was negatived. There is 
only one our Court which considers the point and that is a 
decision of a single Judge, King, J., in Reddi v. Nagi Reddi?, to which reference 
will be made presently. Varada Ramaswami v. Vumma Venkataratnam', is a case - 
in which the lower Courts to direct the return of the money under 
section 144, Civil Procedure The Bench held that on the facts of the case, 
the order was zot one falling either under section 47 or under section ue 
Procedure Code. The applicability of section 151 was adverted to by Sub- 
ordinate Judge, but the matter was not considered whether on the facts an order for 
restitution could be granted under that section. The order directing restitution was 
therefore set aside and the application was remanded. No objection was taken 
to the maintainability of the ap and even if such were taken, in view of the 
Court purported to aet under 1e judges at page 474 of the report that the lower 

a a E ktm decor a aa © SE 

Soiree akan e of the decision in Somasuadaramma v. 

rao’, whi cue cnr decisions of th Goure Akshia Pillai v. Govinda- 
i Cane ae ae That case arose out of 
an application to set aside a sale. chat 4. yurt could set aside a sale 
Sac ides tis anaa ara angga though” the conditions of Order 21, rule go 
are not satisfied and that against an order directing the sale to be jét aside under 


R of the Court, an appeal would lie. The dispute however 
parties to the suit and it was held that'an ap would be com- 
Wiel enn eal Be Coe On the merits ir the learned 


udge differed from the view of the District Judge that there was a violation of a 
previous final order and therefore allowed the appeal and restored the order of 
the District Munsif. This decision therefore is not an "he Gode between persona 
that if an order of restitution is passed under section 151 of the 

who are not parties to the suit, and the order does not fall under section pm 
appeal lies against the order. The decision of ven and Walsh, JJ., in 

appa Chettiar v. Ramanathan Chettiar’, shows that c learned Judges held that an 


“Dedition waa also fled in tE cave The decision 4a’ Pillai v. kaki pa 
“Ghetiy? was followed by Walsh, J., in Govinda Padayachi v., aaa Cas 
which related to an order refusing to confirm a sale in execution. The learned 
Judge held that an appeal and a second appeal was competent against the order. 
The auction purchaser in that case was the decree-holder and the dispute related 
to.a sale which was set aside at the instance of the judgment-debtor under section 


LR, 60 LA. 13: 4 (1921) 42 MLJ. 473- 
LLR. (r998) ET 1067 Xena S 1947) 1 M.L. J. 292, 
(1939)- 66 J. 48: LLR 57 “Mad. ' 
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151 of the Code. There was also an alternative revision petition before the Court 
_and the learned Judge observed : ; 

“ As there is a civi revision ition it is immaterial whether lies ; but Jackson, J., 
haid in Abts Pula, Godean, Chet", that ta Coat aaa sidhem. nggae anga on, Je 
151 and passes an order of this kind thore is an appeal and a second appeal, and in this very case he 
directed the civil revision petition to be put up with the appeal.” 
There are two decisions of Venkataramana Rao, J., in Ratnaji v. Ramakrisknayya* 
‘and Her Highness Princess Sreemathi Shree Radhabai Maharajes Sakiba v. Jag 
Naidu’, in which an appeal against an order for restitution falling under 
section 151 of the Code was maintained without any objection. In both the cases 
the application was treated as one falling under section 151 of the Civil Procedure 
Code. The point whether an appeal lies was not raised and decided. W. 

J., consid the question in Ramireddi v. Satyam‘, in a case which was within the 
purview of section 47, Civil Procedure Code. The learned Judge treated the 
-application as one falling under section 151 and not under section 144, but as it 
` was between ies to the suit the learned Judge held that the order was a “‘decree’’ 
and that er section 47, Civil Procedure Code, it was appealable. At page 775 
“the learned Judge observed : 
7 “The matter seems to me to be covered by the ons of section 47, Civil Procedure Code- 
“ Granted that an crder under the inherent powers of the Court is not per ss appealable, if that order 
is in fact an order passed on an application made by one of the partles as against another party and 
relating to the execution, discharge or satisfaction af the decree it falls under section 47 and for that 
and the forum whereby a decision 
“ds to be reached, E S virtue of which the Court decides ; these 
- have to be t in other provisions of the 
! r T 
because it also falls under section 47, similarly an otder under section 151 for som analogous 
to restitution made as betwe.n the parties would also fall under ion 47 and be subject to an appeal. 
similar Akshia Pillai v. Govindarejulu Chettiar! 


and Gevisda Padapacki v. TEDE Cra and it has been held in tho case of Semarundaram v. 
; ocedure Code, covers all cases of restitution. I must therefore 
hold that an appeal lay to Subordinate Judge from the order of the District Munsif declining to 


“` This decision therefore divides the orders of restitution under inherent powers of the 
. Court into two categories, (1) between the parties to, the suit; and (2) between 
persons who are not so parties. In the former case the orders would fall under 
section 47, Civil Procedure Code and as an order under section 47 is a “decree” within 
the meaning of section 2 (2) of the Code, there is a right appeal against such 
Jan order. The next decision is the direct case in which the question was considered 
by King, J., in Balireddi v. Nagireddi’. An objection was specifically taken that the 
: appeal to the lower appellate Court was incompetent. The learned Judge applied 
principle Se Der y. Stoakkiammal®, which relates to a case of a surety 
and which held that Teen et ad an not be 
covered by section 145, Civil Procedure Code, the jurisdiction to enforce the claim 
may be treated as one exercised in the suit itself and, therefore, rightly amounts 
_to a decree. This was rested in Ayyasami Iyer v. Sivakkiammal®, on the o tions 
of the Privy Council in Raj Rag Singh v. Jai Indra Bahadur Singh®. At page 
911 in Ayyasamt lyer v. Sivakkiammal®, the learned Judge, Venkatasubba Rao, J., 
observed, 


“ But the very judgment of the Judicial Committee shows that what was contemplated was an 
tho mit, Section 145, while it prescribes 2 remedy against the also provides for the surety’s 
43 SY Fae ee ! 


remedy of appeal, When their Lordships 
p Si ia Bali ‘to proceed against the surety, could not have intended to 
remedy Proceedings been 


1. (1924) 47 M.LJ. 549. CP i pisdi) Mader 

2 è (1998) 65 M.L.J. 407: LL.R. 56 Mad. 
A Tan ‘3 TW -F (1919: 38 MI 
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decision and the policy undertying section 145, we must huld that it was not intended that the surety’s 
Hata diguld gb eee S 5 i a, 

This passage in my opinion means that the order against a surety, even though 
it does not fall under section 145 is treated as an order passed in the suit and there- 
fore as it determines the rights of the parties must be deemed to be a decree. That 
principle however has no application to orders of restitution or refund falling under 
section 151, Civil Procedure Code. It cannot be treated as an order in a suit 
so as to attract the definition of “ decree ” and confer a right of appeal. ‘King, J., 
observes in Balireddi v. Nagireddi! : 

“that the proceedings in the present caso were analogous to proceedings under section 144 
cannot be doubted.” ` fs i a ; 
In his opinion the principle-in Ayyasami Iyer v. Sivakki Ammal’, applies to 
an order under section tab ced with: section qua: It is not clear from the 
judgment whether the question arose between the parties to a suit to 
justify a right of appeal under section 47, Civil Procedure Code.’ It is 
difficult to see how an order'-under section 151, can be treated as one 
under section 144. The proceeding may be analogous to that under section 
144; but unless the statute confers aright of a against ‘ orders of 
‘restitution not falling under section 144, an appeal would not lie. The judgment 
is very short and J am unable to agree with the learned Judge that an appeal against 
an order under section 151, Civil Procedure Code, is com t because it is a pro- 
ceeding analogous to a p ing under section 144. Rago v. Ananthamath*, 
amet of a was assumed. e decision of Leach, C.J. and Shahabuddin, J., 
in Ummaji favichand Firm v. Subbarao*, is also a case in which an appeal was enter- 
tained without objection. These are . the decisions of our Court to which reference 
was made in the course of arguments. In none of these cases except the decision 
of King, J., in Baltreddt v. Nagireddi!, was an objection specifically raised and consi- 
dered and therefore the decisions cannot be treated as an authority one way or the 
other. For the reasons already stated, the decision of King, J., in Balireddi v. Nagi- 
reddit, cannot be accepted as laying down the law co y as no reference was 
made to the fundamental fact that an appeal against an order would not lie unless - 
specifically conferred by statute. gm) aye 

(OF the deciticas af the other Pigh Gaus Which have baa dened @ deinen 
of the Patna Court in Ram Ratan Prasad v. Bararsi Lal*, supports the contention 
of the appellant that.the appeal to the lower te Court was incompetent. It 
was pointed out by Fazl Ali and Dhavle, JJ., in case that an order falling under 
section 151 would not be a decree and order in that case was treated as one 
falling under section 47. The question in that case related to a sale of land which 
was purchased by the decree-holder himself. The sale was subsequently set aside 
and the judgment-debtor applied for the restoration of ion of the pro 
along with mesne profits. Ming dismissed the application so fer as it 
to mesne profits but on appeal the District Judge vacated the order and remanded 
the case deciding the question whether or not the: decree-holder had or had 
not actually obtain ion. Against the order of the District Judge rag an 
was preferred to the Court and the chief contention before the High 
was whether lal he to the District Judge was without jurisdiction or not. The 
appeal was by the High Court on the ground that.the order of the District 
Munsif.was not appealable to the District Court. Fazl Ali, J., was also of opinion 
that even though the order was between the parties to the suit, it was not one which 
would fall under section 47. To this extent the decision of the learned Judge is 
opposed to the decisions of our Court, and even such an order, according to the 
learned Judge, was not appealable as it cannot be a decree. The Calcutta Hi 


Court has taken the view that such orders are a le, Grana Sundari v. a 
Kumar’, even though Mukherjee, J., in one of decisions was of the contrary 
— aaa 
1. (1941) 1 M.L.J. ; 4 (1944) 2 M.L.J. 318: ILR. 1945 Mad. 
2. Basa 65 MET io :LLR. 56 Mad. 482. J 2 
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view. The question was also considered by the Nagpur High Court in Champabai 
v. Daulatram Sharmat. The view of that Court is analogous to the view taken by 
Govindarajachari, J., in the Civil Miscellaneous Second Appeal against which this 
Letters Patent Appeal has been preferred. He expressed himself thus : 

“The principle behind the ition of the appealability of ord der sectio: is that 
gen Gartner ie en Kas eat iuliana which conetusitty deter 
iS sedih tT ee ent ere a suit or under section 47 or 

Procedure Code it would only be fair and in the fitness of things that the 
Party whose ights are adversely affected should have a right to reagitate the matter in appeal and 


Nobody disputes that in the fitness of things an aggrieved party should have a right 
of appeal against an adverse order passed under section 151, Civil Procedure Code, 
for restitution which is aaa analogous ,to a proceeding under section 144. 
But that right cannot be acqui except under a statute. However unjust it 
may be if no remedy is provided to an gand eke lst het leo sg Jawa 
su erdera iF cannot be ninen tha suck a parts has an lent a t of appeal 
con to decisions of the Privy Council which negative such a Aight In Mst. 
Champabet y. Shres Daulatram Sharma’, the Nagpur Court observes : 
ee be concêded that bécane an Onder is under the inherent powers it does 
not necessarily e appealable : Narqyeadas v. Kal , Tatperes v. Shrikrishna” If, however, 
the inherent powers aro used to ar A 
case not within the cract words of, but within the purpose of a procedural section, the 
section in 
, in this case section 144. In such a case even as justice demanded that one side 
be given a remedy, restitution, as if section 144 hed; so the other side should, 


applied of its being applied by means af a fiction. Some such reason seems to be involved 


i 
: 


section 151 the Court is giving a relief as if section 1 lied though it docs 
prakar ihe above view which 

is consonant with the conclusions arrived at by the Calcutta High Court in Amivensese v. Karimban- 
messat and Guan Sundari v. Chandrakuner 5.” , 

` However inequitable it may be to leave a party without any remedy against an 
order which is erroneous, the words of the statute cannot be rewritten in the manner 
suggested in the Nagpur case as the view of the learned Judges practically amounts 
to including within the purview of section 144 orders of reStitution or refund not 
directly under that section. This, in my opinion, is to legislate and not to 
interpret the law. We have to interpret the law as it stands however inconvenient 
it may be or even if such an interpretation leads to unjust or inequitable results. 
The plain language of the section must be given effect to and cannot be added 
to or subtracted by judicial interpretation. In Alfred Zahir v. Sirajuddin’, Abdur 
Taman Ja also allowed an appeal without an objection against an order of resti- | 
tution under section 151, Civil Procedure Code. 

None of these decisions have examined the question on principle and they 
cannot be treated as authorities on the question which we are now called upon to 
decide. As there is no specific appeal provided under the Code against orders of 
restitution and refund under section 151 of the Code and as an order under that 
section does not amount to a decree, I am of opinion that the appeal to the Sub- , 
Court was incompetent. “ In this view it is unnecessary for me to discuss the merits 
of the appeal. ¢ result is that the orders of Govindarajachari, J., and the Subor- 
dinate Judge must be set aside and the Letters Patent Appeal and the Civil Mis- , 
cellaneous Second Appeal must be allowed with costs throughout. .C.R.P. No. 822 
of 1945, which was preferred by the legal representatives of Akkubhotlu was however 
dismissed by Govindarajachari, J., as he was of opinion that the appeal to the lower 
appellate Court was competent. As I have now held that the appeal was incompe- 
tent, in the ends of justice I think that that Civil Revision Petition must be restored - 
and must be directed to be posted for disposal in the usual course before a single 
Judge. 





1. ILR. 1 Nag. 350. 4 AIR. 1914 Cal. 692 
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Before leaving this case I may observe that it is really inequitable that an 
order of this description under section 151, Civil Procedure Code, should not be 
a ble. I think that this defect may be remedied by framing an appropriate 

giving a right of a against such orders. Of course it is not open to grant 
a further right of ap against the appellate order but at least one appa ey 
be provided for by adding a suitable clause in Order 48 of the Civil ure 

ë It is for the High Court to consider whether a rule may be so framed as 
to give at least one right of appeal against orders of this description. vo 

Viswanatha Sastri, J—The relevant facts have been stated in the order of 
epe aee ara ater pion penne Age the view 

an order poe to be er an e ision w is 
to appeal, though on facts the order need not have passed under f 
provision. In such cases the appellate Court treats the order as having been 
Tegularly passed under the appealable provision for the purpose of entertaining 
an a therefrom and that purpose only, vide Abdul Rahim Sahib v. Ganapathi 
Bhatia’, Lakshmanan Chetti v. Ramanathan Chetti?, Muthiah Chettiar v. Lodd Govindas?, 
Raman Nambiar v. Raviram*, and Somasundaramma vw. Seshagirirao’.. In other words, 
the right of appeal is determined by what the Court to do and not by 
what the Court should have done and if a Court WAL andes ao arre 
able provision of law, an appeal would lie against that order even the Court 
ought to have acted under some other ision which is not a e. Other- 
-wise, the usurpation of jurisdiction powers by Subordinate Courts under the 

of acting under statutory isions giving a right of appeal might go unchecked. 

N ju, the learned advocate for the ent, contends that this 
right of appeal kas been extended much farther by decisions of this Court and 
that an order for restitution passed under section 151 of the Code of Civil Procedure 
would in every case be It has no doubt been held by this Court that 
orders passed in the exercise of the inherent powers of the Court in a matter arising 
between the parties to the suit or their representatives and relating to the execution, 
i or satisfaction of the decree are appealable. Orders for restitution 


Chatti*, Govinda.” Padapacki v. Velumurugayya Chettiar", Rami Reddi v. 


- The Judicial Committee in Jai Barham v. Kedarnath Marwari? and this Court 
on occasions, has held that even in a case not falling within the language 
of section 144 of the Code of Civil Procedure, the Court can, in the exercise of its 
‘inherent power, order restitution if the case is otherwise a fit one for the exercise 
of such power. Rego v. Ananthamathi11, Rajarao v. Anantanarayana\*, Govindappa 
Ve ena agi KG Palaniappa Chettiar v. Ramanathan Chettiar'4, Ratngi v. Rama- 
krishnayya?". | t is unnecessary for the purposes of this case to the contro-_ 


order by tie tari ang Cout aai not a deore pamada eae 

been reversed or modified. barayudu v. Setii Sashasaxi'®, Parvathi Ammal v. Elaya- 
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perumal’, Sudarsana Rao v. Gopalarao¥, Venkataraju v. Surpanarayana?, Palaniappa 
Chettiar v. Ramanathan Chettiar‘, Macha Goundan v. Kottara Goundan* and Ummaji 
Javichand Firm of Guntur v. Subbarao.® 


Mr. Narasaraju pleads for an analogical extension of the right of appeal even 


of Civil Procedure. iance is placed by him in support of this contention on 
certain decisions which will presently be referred to. The argument in favour 
of this view has nowhere been better than by Stone, C.J.,,in Champabat 
V. -Doulatram Sharma’. The learned J observed: 

“ It may readily be conceded that because an order is passed under the inherent powers, it does 
not necessarily become appealable. however, inherent powers are used to expand a remedy 
id Gelar to do judea to an a a a aia hee ae or eae the purpose of a pro- 
cedura] section, the Court is in effect using its inherent powers to act as if the order were made under 
the section in question, in this cam section 144. In such a case even fustice demanded that one side 
should be a remedy, restitution, as if section 144 applied, so the other side should, as a matter 
of justice, b. allowed the right to appeal that would have existed, had section 144 really appHed 
instead of its being applied by means of a fiction. Some such reason seems to be invol in those 
cases where orders for restitution passed under the inherent powers have been held appealable.’ 

The same view was taken by the Calcutta High Court in Gnana Sundari v. Chandra- 
kumar®, Sasikanta Acharjes v. Jalil Baksha Munshi? Gopal Lascar v. Harihar Mookerjes)°, 
though not without dissent, sec Taraknath Ray v. Panchanan Banerjes!1. The Allahabad 
High Court has held, but not with one voice, that an appeal would not lie against 
an order passed under section 151 of the Code of Civil Procedure, though the order 
related to the execution, discharge or satisfaction of the decree and a fortiori against 
an order for restitution passed under section 151 of the Code of Civil Procedure, 
Bagavatt Prasad v. Collector of Etach13, The Allahabad Theatres, Lid. v. Ram Sajiwan 
Misra!?. The Patna High Court has taken the view that no appeal would lie ones 
an order for restitution passed in the exercise of the inherent powers of the Court. 
Ram Ratan Prasad v. Banarsilal¢. In this Court it was held in Palaniappa Chettiar 
V. Ramanathan Chettiar‘, that no ap lay against an order for refund or restitution 
of money in the exercise of the Court's i erent power, where the case did not 
fall under section 47 of the Code of Civil Procedure. An appeal against such an 
order has been entertained without any objection being raised to the maintain- 
ability of the appeal in Rego v. Ananthamathi!* Ratnaji v. Ramakrishnayya!* Rajarao 
v. Anantanarayana!? and Ramaswami v. Venkatarainam’®. In Ummayi Jarichand Firm 
of Guntur v. Subbarao®, the Court entertained an a ia against an order for restitu- 
tion pamed in the exercise of the inherent power of e Court but referred the parties 
to a suit in view of the complexity of the facts and the competing equities in the 
case. As stated in the order of reference, if the order for restitution was one open 
to appeal as coming under section 47 of the Code of Civil Procedure, a separate 
suit for the same relief would not lie. l 
There is, however, a direct decision in Balireddi v. Nagireddi}*®, where King, J., 


“held that if a party is ordered to make restitution under section 151 of the Code of 


Civil Procedure, he must have a right of appeal, because the under 
section 151 are analogous to those under section 144 and an order under the latter 
provision would be a pealable. He followed an earlier decision of this Court in 
Aypasami Iyer v. Stoakhe Ammal?°, where it was held that when a Court acting, 
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not under section 145, Civil Procedure Code, but under its inherent powers, 
called upon a surety to carry out the terms of his bond, the right of appeal 
which surety would have had under section 145 if it applied, is not 
lost to him under section 151. I am unable to agree with the reasoning 
of King, J: The order against the surety- though it did not fall under section 
145, Civil Procedure Code, was treated as an order passed in the 
suit and as one determining the rights of parties. An order for restitution, 
is not an order in the suit so as to amount to a decree under section 2 (2), 
Civil Procedure Code, Rajagopala Chettiar v. H. R. E. Board’, It is one 
thing to say that a Court has inherent power to order restitution or refund 
of money acting ex debito justitia even in cases not falling within section 144, Civil 
Procedure Code. But it is quite a different thing to say that every such order 
pae rane ely SA r Court’s inherent power is: appealable. Section 151, 
Procedure Code, does not confer any new powers but ises and preserves 
the inherent powers of the Court to make such orders as may be necessary for the 
ends of justice or to t abuse of the process of the Court. The Code of Civil 
Procedure though dabora, w pi ih ante = and. has not made SÊ tory 
provision for every possible cul-de-sac. Section 151 is a recognition of this fact 
and of the inherent power, of the Court, subject to express provisions of the Civil 
Procedure Code to act ex debito justitia to do that real and substantial justice 
which it should be the aim of all Courts to render. Apart from the provisions 
of section 144 of the Code of Civil Procedure, the power to order restitution or : 
refund of money paid out through an error or mistake of the Court or through 
fraud or deception practised upon it, has been recognised to be inherent in Courts, 
it being their primary duty to take care that their acts do no injury to any of the 
suitors. A ri of appeal to a higher Court from an order of an inferior Court 
is not like å right to institute a suit of a civil nature which a person enjoys apart 
from any statutory provision. The right of appeal is a substantive right and not a 
matter of mere ure, Colonial Sugar ing Co. v. Irwin?, Delhi Cloth and General 
Mills Co. v. Co of Income-tax*. A right'of appeal is not a natural or inherent 
right, and is not to be assumed or presumed but must be expressly given by statute 
or some authority equivalent to a statute. ‘The cases on the point and the relevant 
provisions of the Code of Civil Procedure have been quoted in the order of refer- 
ence and need not now be repeated. Courts exercising inherent powers may, 
and often do, act on the analogy of statutory provisions which, though not appli- 
cable proprio vigore, are nearest in point to the circumstances before them. A Court 
has, however, no inherent to entertain an appeal fronPan order of an inferior 
Court ; nor can it extend by analogy statutory provisions giving a right of 
in particular cases to analogous cases not falling within those provisions. 
statutory provisions providing for appeals must be considered to be exhaustive 


of all the matters which are considered to be fit for appeal by the i or 
rule-making body. There is no provision either in the body of the or in 
Order 4g, rule 1 making an order for refund or restitution by a Court in 


the exercise of its inherent powers apran If the order for restitution satisfies 
the requirements of section 47 of the of Civil Procedure it might be appealable 
as if it were a decree. One E dee as eee sae of ats nde 
i to add to Order 43, rule 1 a clause giving a right of ap i 
at een Gee adan ae ie coerce chthe E e pours of a Oca ie 
which event there would be a right of first appeal but not a right’ of second appeal 
against such an order. In View of our decision against the appealability of orders 
for restitution passed in the exercise of the inherent powers of a Court, it is essential 
that ‘Courts professing to exercise such powers and make orders for restitution, 
should exercise such only in clear cases where the ri of parties do 
not admit of serious doubt or dispute. other cases, it is desirable to refer the 
parties to a separate suit so as to give them a right of appeal. In the present case, 
the order for restitution having been made under section 151 of the Code of Civil 
wI 


1. (1933) 66 M.LJ. 43 :.LLR. 57 Mad. 9. (1905) A.C. 369. 
ATR ene x 3. {1993} LL.R. 9 Lah, 284. 
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Procedure and not being one falling within section 47 of the Code of Civil Pro 
cedure was not appealable. It follows, therefore, that the lower oa Court 
had no jurisdiction to entertain this appeal and that the present Patent 
Appeal should be allowed. 


I ag with my learned brother Satyanarayana Rao, J., in the order that he 
has made 


Raghava Rao, J. :—I have had the aga of $ ing the Judgments just 
delivered before preparing my own. I in the er proposed my 
learned brother Satyanarayana Rao, J., that Ea Letters Patent Appeal shoul be 
allowed. I should have contended myself with expressing my concurrence pure and 
simpliciter in his conclusion, had it not been, y for the sense of deference which 
I entertain for the late Mr. Justice Govindarajachari, whose decision we are over- 
ruling and, secondly, for the importance of the question raised; which, as I think, 
_ is not undeserving of a separate treatment from my own point of view. I shall 
however state my reasons in as brief a judgment as possible. 

I may premise by observing that, were the practice of this Court well settled 
in regard to the question of the ap ility of an order like the one with which 
we are concerned—the order in C. P. No. 846 of 1946 in O. P. No. 57 of 1927, 
District Munsiff’s Court, Amalapuram—I should feel highly disinclined to disturb 
any such practice by holding the order in question to be unappealable. The exact 
state of the authority of case-law in this Court with regard to the appealability 
of orders under section 151, Civil Procedure Code, has been carefully analysed, 
if I may say so with respect, by my learned brother Satyanarayana Rao, J., 
in his judgment just delivered. With that analysis I entirely agree, although I 
may have to say a few words of my own in the sequel concerning in particular the 
decision of King, J., in Balireddi v. Nagireddi’, which I cannot at aces as directly 

ing the present case. It follows that Mr. Justice Govindaraj i’s apprecia- 
tion of the case-law in regard to this point is erroneous and cannot . 

Turning then to principle as apart from precedent, it seems to me that certain 
propositions, which are material to the present case, are well settled—so well settled 
Indeed that it would be sheer pedantry to cite authority in support of them. One 
is that a right of appeal, unlike a right of suit, is not something available at “Common 
Law” to a litigant, but is the creature of statute, which must be made out before 
it can be resorted to by a litigant. Another is that the right of appeal claimed 
in respect of an ordergf Court like the one in the present case must be sought 
and found within the four corners of the Civil Procedure Code. The third is 

ility does not depend upon the provisions of law quoted by the litigant in 
his pleading, which may sometimes misquote the relevant provision but upon the 
rovision under which the Court, in fact, acts. The substance of the order ought, 
in other words, to be looked at and not the form of the pleading on which the 
order is made. What the object and purpose of section 151, Civil cedure Code 
are has been fully expounded by my learned brother Viswanatha Sastri, J., in his 
judgment, and a fourth proposition, which can also be enunciated as beyond dis- 
pute is that no petition under section 151, Civil Procedure Code, ought to be enter- 
tained by the Court acting ex debito justitia in respect of any matter specifically 
dealt within the Code in disregard of any of the provisions of law contained therein, 
orelsewhere. ‘The last and fifth of the propositions is that a Civil Court has juris- 
diction to try any suit of a civil nature, of which its cognizance is neither expressly 
nor impliedly barred. None of these propositions was, or could indeed be disputed 
by the learned counsel for the respondents. 

The true character of the petition in the present case is that it secks a refund 
of money deposited by the petitioner in his petition under section 89 of the ‘Transfer 
of Property Act, since the mortgagets refused to accept the amount in full di 
of the debt due. As pointed out in Gour'awork on the Law of Transfer (Vol. 11, 
7th Edn., p. 1363), the petition under section 83 of the Transfer of Property Act and 


1. (1941) 1 MLL J. 407. 
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the order, thereon are not roceedings in a regular suit and the mere direction that the 
petition shall be verified in the manner prescribed by law for verification of plaints, 
does not warrant the,inference that the order made on it has the force of a decree 
in a regular suit. It is further observed by the learned author at an earlier page 
(page 1361) thus: eS 

Ree aan i into the question of sufficiency of the deposit, if it is not challenged by the 
ee i IT cor MA Dout To coetus thà mortgage deed and calculate for the parje the 


3 that stated in the second paragraph.” 
The learned author further proceeds to remark in these terms : De 
“If the mortgagee receives the money, the Court must it over to him in full satisfacti 
af the mortgage and make the mortgage deed over to the morigegor. ie ne any darn ares 
the amount dus or the person it is payable to, the Court must stay its hand and leave parties to their 
yesel remedies.” < 
The application for refund presented by the appellant in this case was in his original 
petition under section 83 of the Transfer of Property Act, which had been dismissed 
on account of the refusal of the mortgagees to accept the money deposited in full 
quit and the application was in rerum nature bound to be as summary as the origi 
petition itself. Any rights which the respondents to the application—not Venkata. 
raju’s legal representatives but Akkibhotlu’s —might have to the money on account 
of what happened subsequently to the petition and its disposal are matters not 
within the strict purview of such a summary proceeding, so that if instead of referring 
the matter to the machinery of a regular suit, the Court actually directed a refund, 
the direction was nothing more than a summary adjudication liable to challeé 
in a regular suit, anyhow, in the absence of any lawful bar to such a suit, or of any 
lawful ouster of the ordinary Civil Court’s jurisdiction by reason of some Provision 
of law somewhere—which in my opinion—and so far as I can see there is not. 
No question of res judicata on account of the order on the application can therefore 
arise with reference to such a regular suit. The application itself must be regarded 
as one not barred by any provision of the Code. True, it is not for restitution . 
under section 144, which specifically deals with restitution ; -but there is inherent 
wer in the Court to order restitution quite apart from that section, as the Pri 
uncil has ruled in Jai Barham v. Kedarnath Marwari! Moreover, the application 
in the present case was for a simple refund of money put into Court to the credit 
of a proceeding, which later became infructuous and not for restitution in the strict 
sense of the term, consequential on the subsequent reversal of an order to which the 
applicant was a party, for restitution in other words, in the sense of return or 
restoration of a thing to its owner by way of a reparation for injury done to a suitor 
by the Court and in discharge of a duty and in exercise of a power inherent in the 
general jurisdiction of the Court to take care that the act of the Court 


does no injury 
y the act of a 
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to the fourth and fifth of the propositions above stated and the bearing that they 
have on the question to be decided in the present case. : rite Beste 
-_ -Now turning to the first ‘three propositions, it is to my mind petfectly clear 
that unless the order in the present case tan be shown to be gi ene under the 
relevant provisions of the Code, this appeal must be allowed. relevant provi- 
sions are in section 96 read with section 2 (2) and section 104 read with Order 435 
rule 1 of the Code. The latter set of provisions has obviously ‘no application here. 
The only question is whether the former has. There again the order , cannot 
obviously be regarded as of the nature of the determination of any question. within 
section 47 or section 144. One has pan to look at the words of those two sections 
to find nd any doubt that the er stands outside. their language:and that 
the Court has not acted and cannot have acted under these sections, in the present 
case, neither in form nor in substances is the order capable of being viewed as 
an order made under section 47 or section 144, Civil Proce Code. It can 
only be viewed both in form in substance as an order under section 151, Civil 
Procedure Code. My learned brother Satyanarayana Rao, J., has also held, 
applying Rajagopala Chettiar v. H. R. E. Board, Madras’, that the order cannot 
be treated as within the first part of the definition of “ decree ” in section 2 (2) 
being one passed not in a suit, but on an application. The only observation 
that I wish to make on that part of the reasoning of my learned’ brother is that, 
as opi by a Divisional Bench of this Court consisting of Somayya and Yah 
Ali, JJ., in Balakotaypa v. Nagaypa*. There is t force in the view that after the 
Full Bench decision in Chikkanna v. Perumal?, decision in the earlier Full Bench 
case of Rajagopala Chettiar v. H. R. E. Board, Madras1, cannot be considered as good 
law. 

That being the true position—the position, i.s., of unappealability—emerging 
from the provisions of the statute, the question is whether there is any principle 
underlying the contrary view adopted by Govindarajachari, J. In the words 
of that learned Judge himself the principle behind the recognition of the appease 
bility of orders under section 151 is that where a Court in the exercise of its inherent 

makes an adjudication, which ively determines the rights of the parties 

and that adjudication is not given in a suit under section 47 or under section 144 
Civil Procedure Code, it would only be fair and in the fitness of things that the 
whose rights are adversely affected should have a right to re-agitate the matter 
in appeal and second appeal. This principle assuming it to be sound in view of 
Chik kanna v. Perumal’ which according to the opinion of the learned Judges in 
Balakotayya v. Nagayya* shakes the authority of Rajagopala Chettiar v. H. R. E. Board, 
Madras” cannot in my judgment cover a case like the present of what, as I have 
already indicated is only a summary order, which is not in the nature of a formal 
expression of adjudication which, so far as the Court expressing it is concerned, 
conclusively determines the righi of parties in regard to a matter in controversy 
between them. The principle itself is not by any means inherently devoid of merits 
or open to exception and there is nothing prima facis fallacious or erroneous 
about it. It has indeed the support behind it of the principle of the decision in 
Chikkanna v. Perumal? and the obiter dictum of the learned Judges who decided Bala- 
kotayya v. Nagayya*, to neither of which, it is true, Govindarajachari, J., refers, I 
cannot go the whole length, therefore, with my learned brother. Satyanarayana’ 
Rao, J., in holding that it is liable to rejection as opposed to Privy Council decisions 
like Mesnakshi v. Subramamam* and Rangoon Botataung Co. Lid., v. The Collector of 
| Rangoon’. Possibly the view taken by Govindarajachari, J., is, as my learned 
Oo na 
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iple enunciated byhim, as I apprehend it, i is, in its legal basis, however, different 
Pom at although analogous in its equitable spirit to, the doctrine’ ounded by 
the High Coust.of Nagpur, on which it was that Mr. Narasaraju,, the earned aos 
for the respondents entirely founded his argument before us. : 


‘The raison destre of the Nagpur ruling is to be found-in the following owing pamage 


occurring at pages 353 and 354 of the rèport in the papindan akar 
which was the judgment ‘of the oe oe a 


, Tatparao v. Shrikrithna’. gala 
within 


the exact words of, but within the A Tiei section, the Court is in effect using its 
to act as if the under the section in estion, in this’ case 

Sarg To kieh a casc even as justice’ Ment Gat ie ede bond” be gen mban ek 

restitution as if section 144 applied ; so the: other side should, as a matter of justice, be 

right to appeal that would have existed had chan "44 really applied ins instead a ofii oe tye 

by means of a fiction.. Some such reason seems to be where orders fog 

restitution passed under the inherent powers have been held appealable.”” 

The ruling, #3 T understand it pometo fha < e te interests E 

the rem te oe a ooe pa bee a 

Civil Procedure Code, by resort to section 151, | ure Code, then’ 

E ohet party should ‘equally i the iaie ests justice have the remedy of 
which would have been available had section 44>. Civil Procedure. Code, itself 
in reality and not the fiction of it been applied. are three or four fallacies, 
as I venture to think, lurking in the law sọ stated: In the first place, resort tò 
section 151, Civil Procedure Code; for expanding the remedy of restitution 
for by section 144, Civil Procedure Code, can aly be within and not beyond thé 
limits within which that section can function. To hold otherwise would, as my 
learned brother Saytanarayana Rao, J., rightly—f I may say so with 
it, to be legislate and not to interpret the law, Such resort is no doubt 
by the ruling -of the Privy Council, in in esis v. Kedarnath Marwari?,' = tbe 
corresponding expansion of the scope of section 151, Civil Procedure’ 
warranted by any A a statutory construction or by ang Binding author 
Secondly, the way in whi ion is sought to be justified is statedly 
means of a fiction. This is the first time I have heard of fiction—and I need hardi; 

say I have heard of it with no inconsiderable astonishment—as an element eral 
can. legitimately enter into the interpretation of the section of a statute so as to 
convert an unappealable section into a of anga Besides the exact language of a 
section as aids to its interpretation, I have certainly heard of its / impli- 
saa pakan of pots dere ore A tore (oe pDA SE tae ga ia at di osed 
by the preamble, the key to the statute as it is sometimes called, or from other sections 
the statute, or from the section or sections of a statute in pari materia, so on and 
so forth. I have not however come across any case in which, with respect to an 
order made under one section the Penile ne Deeg society enunciated as ip the 
ur case that the fiction can egitimately be entertained that it is an order 
ae under another section, although neither in form nor in substance can the 
"order be treated as one made by the Court acting under that section, in order t 
discover a right of a existing under the latter section, but not provided for 
by the Legislature with reference to the former. Such a discovery will reall be in 
the nature of an invention tantamount to judicial Jegislation to which I ‘cannot 
reconcile myself. Thirdly, it is assumed in the Nagpur ruling that the right of 
appeal created by importing the fiction.is designed to enure to the benefit of the 
party against whom restitution is sought.. er ee bance why 
if the right of appeal is recognised at all, it should not extend to a’ 
relief of regtitution is refused as well as to a case where the relief is granted. Fourthly, 
it doesinot seem to me to be correct to say that in the cases which have recogniséd 
the right of appeal where the order is one not made under section 144, Civil Procedure’ 
Code, but under section-151, Civil Procedure Code, the reason supposed by the 
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learned -Chief Justice of Nayu is the reason invariably involved: No autharity 
is cited by the learned Chief Justice in support of his statement that that is the 
reason-involved and his supposition, which seems to be rather. a priors in character, 
cannot, even if it is not so, in my opinion, justify his conclusion. | à 
.. There remains for me just to say a word or two about the decision of EINE Ls 
in Balireddi v. Nagireddi1, which, as the headnote to the report shows, is to the 
effect that if.a party is ordered under section 151, Civil Provtedure Code, to make 
restitution, he will have a right of from such order. How exactly the 
uestion of restitution. there arose and fell for decision under section 151, Civil 
Procedure” Code, is not clear from the-judgment, which is a short one. I have 
called for the papers and found that the Jaan of restitution there made bears no 
parity to the claim for refund with which we are concerned here and that the 
prora E under section 151, Civil Procedure Gode, there is more analogous to 
ing under section 144, Civil Procedure Code, than the one here is. There, 


uestion of the truth or otherwise of the removal of the crop by the plaintiff. On 
appeal taken by the defendants they succeeded. There was a preliminary objection 
taken by the plaintiff (respondent) to the maintainability of the appeal before: the 
first appellate Court, which was overruled by that Court on the ground that the 
application, although filed under sections 144 and 151, Civil Procedure Code, could 
be treated in substance as an application under section 145, Civil Procedure Code, 
for enforcement'of the security bond. In second a to this Court, one of the 
points raised in the memorandum of appeal was t'no appeal lay to the lower 
appellate Court, because the application did neither purport to be under, nor in 
su ce attract section 145, Civil Procedure Code. That point is not dealt with 
ma of Kings J. What, in fact, was decided by his Lordship is that 
section 151, Civil Procedure Code read with section 144, Procedure Code, 
areata the appeal to the lower appellate Court, just as in Ayyasami Iyer v. 
Sinakki Ammal’, section 151 read with section 145 warranted the appeal to the High 
My learned brethren in their demand point out that unlike in that 
decision of King, J. there existed in Ayyasami Iyer v. Sivakki Ammal*, an order 
ag iat a a decree under section 2 (2) of the Civil Procedure 
and that that decision is wrong for want of adequate analogy with Ayyasami 
Iyer v. Sivakki Ammal’. It may however be that it is not altogether unreasonable 


int Aypasami Iyer v. Sivakki Ammal?, for arriving at his own decision in the case before 
him, rightly or wrongly regarded the order with which he was concerned—without * 


them on the one hand and the present case on the other, in which all that we have 
is a summary order to which the definition of “ decree ” even in the extended sense 
of Chikkanna v. Perumal? cannot possibly apply. Much less’ am I prepared to 
siccept ax sound in principle the doctrine of peal by analogical extension adum- 
brated by King, J., in his Abeergations in Batre v. Nagireddi1, to the following 
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“If a party is ordered under section 151 to make restitution ho must have a -right of appeal. 
That tho proceedings in the case were analogous.to proceedings undar section 144 cannot 
be doubted. The appeal to first appellate Court was therefore competent.” 
There are just one or two observations which I should like to make, before closing, 
on the suggestion of my learned brethren about the desirability of the High Court 
in the exercise of its rule-making power adding a suitable clause to Order 4g, rule 1, 
Civil Procedure Code, giving a right of appeal against orders under section 151, 
Givil Procedure Code. After all, there can only be one appeal and no 
secured by such an amendment of the rule and the question in that view for con- 
sideration will be whether the provision for ae may not deprive an otherwise 

order under section 151, Civil ure Code, of its character as such 
and stand in the way of a re- ion of the matter in a separate suit. Whether 
a suit remedy with two a ordinarily and sometimes posibly & mid under 
the Letters Patent, or a single appeal remedy will be more desi le in such case 
will be the matter for consideration. Of course where the order under section 151, 
Civil Procedure Code, happens to be in the nature of a formal expression of a con- 
clusive adjudication on any of the matters in controversy, I am rather antious 
that the conflict between Rajagopala Chettiar v. H. R. E. Board, Madras", 
and Chikkanna v. Perumal? which is indicated in Balakotayya, v. Nagayye® 
should stand resolved as carly as possible, so that if it is resolved in favour 
of the more liberal view taken in Chikkanna v. Perumal* not only a first appeal, 
as it may be secured by the suggested amendment of rules, but also a second appeal 
and pao a third as incidental to the more liberal interpretation of “ decree, 
which would thus result, may be available to the litigant. I can only hope that 
’ the conflict will soon be resolved in that way. If, on the other hand, the.conflict 
is to be resolved adversely to the more liberal view, the litigant will have the con- 
clusion of one appeal ar leant under the proposed amendment till such time as the 
definition of “ decree ” in the Code will stand suitably amended by the Legislature, 

as in my opinion it ought to be. - ae 
KS: — `- Appeal allowed. 
< IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
` _ Present :—Mr. Justras RAGHAVA Rao. 
Yalamanchili Venkataramiah ' .. Appellant® 
2. ; 

Garikipati Janapaiyya and another | Respondents. > 

Malicious 1 ht to sue for Withdramwal of Criminal ings on settlement with 
oas of the ia ore oy akena rar pen anh E aran E ~ 

the rule that a nols i is a sufficient termination of the Criminal Proceedings in 
~ favour of accused may not apply where the nl reap haa boen entered way of 


where the proceedings were wi the complainant as a result of t with only one 
of the several ee kanan ae other persons can maintain a suit against the com, 
plainaat for damages for maliin aa atin. r a 


Appeal against the decree of the Court af the Subordinate Judge, Vijiawada, 
in A. 8. No. 109 o toag: Pa nt karak te decree oF e Cooke ana 
Maunsiff, Vijayawada, in O. S. No. 626 of ane : 

N. V. B. Shankar Rao for Appellant. 


Appalanarasayya for Respondent. 
The Court delivered the following i 
Juvement.—The defendant in a suit for damages for malicious prosecutien 
is the appellant before me in this second appeal. The malicious prosecution 
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alleged pertains to certain proceedings under section 144 of the Code of Criminal 
Procedure, initiated by the defendant inst one Ramabrahmam and certain 
others. with reference to an obstruction which he alleged had been caused to him 
in ‘the matter ‘of his possession of the property that had been contracted to be sold 
to him by Ramabrahmam. It would appear that on 31st May, 194g, the appellant 
obtained the ex paris order that he sought in the proceeding under section 1 

which he had initiated by then. On 4th June, 1949, four days after the date of the 
sx parte order, a settlement took place between the appellant and Ramabrahmam 
by which he was enabled to sell the properties to one Sobhanadri for a higher 
price than had been agreed to be paid by the defendant and had been in fact paid 
by. him. “Certain of the other persons against whom the proceedings had been 
initiated, all supporters of Ramabrahmam, felt that the settlement that he, Had 
entered into with the defendant was not quite-all right and therefore they moved 
the criminal Court to rescind the ex parte order of 31st May, 1943. The matter 
however did not reach the stage of final adjudication by the Court on the merits, 
because ‘it would appear that the appellant here actually reported to the Court 
that there had been a settlement between himself and Ramabrahmam and invitéd 
the Court accordingly to rescind the ex parts order which had been made earlier. 
There was an order accordingly made by the criminal Court rescinding the ex 
parts order. The plaintiffs thereafter instituted the suit out of which this second 
pppeal arjses for damages for malicious prosecution. The suit was decreed by 

th the Courts below and the defendant accordingly appeals. 


Itis contended by Mr. N. V. B. Shankar Rao for the appellant that the findings 
of the lower Courts on the material points which are required to be found in favour 
ofthe plaintiff in a suit for damages for malicious prosecution are wrong. I am 
not prepared to accept this contention in its full length. The findings which enter 
into the decision of a case instituted for damages for malicious prosecution are essen- 
tially questions of fact. But it is contended by Mr. Shankar Rao that there is légal 

int which does arise for consideration even on the findings of the Courts below. 

t the learned counsel says is that the withdrawal by his client of the proceeding 
which had been initiated under section 144 of the Criminal Procedure Code, is a 
circumstance which relieves him of the liability for damages, even if otherwise 
the case of the plaintiff were well founded. What he urges is that a withdrawal 
due to a settlement does nòt by any means still leave it open to the opposite 
who has settled with the prosecutor to make a claim for es for malicious 
prosecution. The proposition of law as stated in the form in which it hasbeen 
pressed upon my attention is no doubt unexceptionable. The real trouble in 
the way of the application of the proposition of law to the facts of the present case 
arises in this way. The settlement that was reported to the criminal Court an 
as a result of which that Court was invited to dismiss the criminal proceeding 
was one effected between the present appellant and Ramabrahmam only, as is 
clear from line 5 of page 5 of the pleadings pa which contains the relevant part 
of the written statement of the defendant. It looks to me that if the settlement 
is not found to have been effected between the defendant and the actual dents 
here who. are some of the persons ‘accused in the criminal proceeding, the argu- 
ment must necessarily fail. There has been undoubtedly no finding in favour 
if the appellant in regard to this aspect of the matter, and his own written statement 
does not leave any doubt but that the settlement was only between himself and 
Ramabrahmam. Mr. Shankar Rao has drawn my attention to a very interesting 
pamage in Halsbury’s Laws of England, Hailsham edition, Volume XXII, page 12, 
where it is pointed out that although it was at one time held that the entry by the 
Attorney General of a nolle presequi-to an indictment would not be a sufficient termi- 
nation of the proceedings in favour of the accused to enable him to bring an action, 
the current a a pet seems opposed to this. This. of course, 
does not help Mr. Shankar Rao.. But what he relies upon is a footnote at page 13 
wherein it is pointed out that there is really no English authority on this point, 
but that in the Supreme Court of New South Wales it has been held that a rolls 
prosequi by the Attorney General or a refusal to continue a prosecution actually 
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commenced is a sufficient termination for the purposes above-mentioned, and that 
also in America the question has been discussed and there are conflicting views, 
but it would seem that is the part of the statement of law which contains the 
exception on which Mr. Shankar Rao naturally lays his emphasis | 

“ that the prevailing opinion is that a rolls prosequi is a sufficient termination of the proceed- 
inga ; but it has, with some exceptions, been generally held that the rule does not apply where the 

prosequi has been entered by the procurement of the person prosecuted or by kis consent or by way af 
compremiss or on account of irregularity or informality in the proceedings.” 
This part of the passage above italicised on which stress is laid by the learned 
advocate for the appellant does not, however, assist him in the view that I have 
taken that the settlement in question ought to have been a settlement between 
the defendant on the one hand and not merely Ramabrahmam, but the present 
respondents who were some of his supporters, on the other. Mr. Shankar Rao 
has also drawn my attention to a decision in Nalliappa Goundan v. Kailappa Goundan}. 
There in a suit for damages for malicious prosecution, the plaintiff, with the obj 
of proving the falsity of the charge which the defendant has preferred against 
him, filed the order of the Magistrate dismissing the charge under section 209, 
Criminal Procedure Code, and adduced oral evidence ; but the latter was not 


accepted as reliable, the falsity of the charge being however taken as established .. 
solely by the said order of dismissal. te Mangan e ag on Ee ce tat 


this was insufficient, the onus being on the plaintiff to prove that he was innocent 
and that his innocence had been pronounced by the Tribunal before’ which 
thefaccusation had been made. Å is contended by Mr. Appalanarasayya, 
the learned advocate for the dent, that some doubt has been thrown upon 
that decision on the matter with reference to which it has been relied on by 
Mr. Shankar Rao in a case reported in Gopalakrishna Kudoa v. Narayana Kamihy*. 
It is true that there are observations in the latter case which throw some doubt 
upon the earlier decision with reference to certain aspects of it. But it is not 
| necessary for me to consider whether the doubt so cast really touches the point 
under consideration. For, assuming that as ruled in Nalli Goundan v. Ki 
Goundan!, the mere dismissal of a charge of the kind referred to in t 
decision would not be sufficient to establish the innocence of the plaintiff, which it 
is incumbent upon him to establish, it does not follow that that decision can possibly 
cover the present case in which what happened was not the dismissal of the charge, 
but a withdrawal of a criminal proceeding which the defendant had himself 
initiated. In the case of such a withdrawal the relevant consideration is really 
what I have already indicated above, viz., whether the settlement was between 
the appellant on the one hand and the present respondents and not Ramabrahmam 
on the other. The principle which the case in Nalhappa Goundan v. Kailappa Goundan}, 
lays down does not therefore apply to the present case. In these circumstances 
I have no hesitation in repelling the argument advanced by Mr. Shankar Rao 
in an able and interesting way and dismissing this second appeal with costs. 
No leave. : 
K. S. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. Justice SATYANARAYANA Rao AND MR. JusTIcCE VIBWANATHA 
SASTRI. 


Sri Rajah K. V. Narasimha Rao Bahadur, Zamindar of Aswaraopet .. Applicant * 
D. ag 
The Commissioner of Income-tax, Madras .. Respondent. 


Incomegax Act (XI of 1922), section 4-A (b)—Alsaning and interpretahon—Undivided Hinds famil: 
Residence in British ladia Tad. A 

With reference to 2 Hindu undivided family, the expresion “Control and management ” in 
section 4-A (b) of the Income-tax Act implies the direction of the affairs of the family. The use of 
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the word “ situated ” in the section implies that the location, of the control and t must 
be at a place without British India. From the use of the word “ wholly ” it must be that 
if the seat of control and management is in more than one place atleast of which is in British 
India, then the control and man tof the affairs of the undivided fi would not be wholly 


without British India and the undivided family must be.treated as a’resident in British India within 
the meaning of the section. Management implica: continuous looking after the affairs of the 
family, and implies some degree of permanence and the presence of the manager in British India 


pan he Pa a E sapak the of the family at particular placc 
occasions or the receipt o pana accoun of die ana tijang Je pa abroad a barbie place, 
but the test is whether, in fact and in truth, the control and n ent of the affairs and business 
of the firm or the family is erercised at a place in India either by the partner or the manager of the 
Case referred to the High Court by the Income-tax Appellate Tribunal, Madras 
Bench, under section 66 (1) of the Income-tax Act, 1922 (Act XI of 1922), as 
amended by section 92 the Income-tax Amendment Act, VII of 1939, in 66 
R. A. No. 60 of Madras of 1944-45. ` SoA 


K. Bhimasankaram for Applicant. 
C. S. Rama Rao Sahib for Respondent. A : 
The Judgment of the Court was delivered by i 


Satyanarayana Rao, J.—The following question was referred to us by the Income- 
as Apaellate Tribua, Maday Beidh. i en a 
: “ Whether on the facts and circumstances of this case the finding of the Bench that the appellant 
is a resident within the meaning of section 4-A (b) of the Income-tax Act is tenable in law?” 
The assessee ‘is a Hindu undivided family whose manager'is Rajah Kandimalla 
Venkatarama Narasimha Rao Bahadur, the Zamindar of Aswaraopet. He is a 
permanent resident of Aswaraopet in the Nizam’s State. For the accounting 
year, 19 8-39 he was asked to pay income-tax on'a totalincome of Rs. 14,630 which 
ben Rs. 130 being interest accrued in money lending business. Out of 
Rs. 19,000 being the net sale proceeds of paddy, net grazing fees and net sale proceeds 
of tobacco, allowing the statutory deduction of Rs. 4,500 the balance of Rs. 14,500 
was treated as income from sources other than agricultural’ income from outside 
British India to which the interest from money lending business was added thus 
making a total income of Rs. 14,630. The assessment was made on the basis that 
` the undivided family is resident in British India. ‘This position was contested by the 
assessee before the Income-tax authorities and the Appellate Tribunal, but he 
was unsuccessful in his contention. ; 

The present section 4-A of the Income-tax Act was inserted by section 5 of the 
Indian Income-tax Amendment Act, 1939 and clause (b) of that section, which 
-is the relevant section for the purpose of this case, reads as follows: „o 
i “a Hindu undivided family, firm or other association of persons is resident in British India 
unless the control and management of its affair is situated wholly without British India.” y 
_ It is common ground that the control and management of the affairs must be during 
. the accounting period though it is not.so expressly stated in the section, The 
expression “ control and management” RTA the direction of the affairs of the 
family or the brain of the management of the family affairs. The use of the word 
‘ situated ’ in the section implies that the location of the control and ent 
must be at a place without British India. From the use of the word “ wholly” 
it must be inferred that if the seat of control and management is in more than one 
place at least one of which is in British India, then the control and management 
of the affairs of the undivided family would not be wholly without British India, 

the undivided family must be treated as resident in British India within the 


i 
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meaning of the section. | This i practically the meaning that was give TL ENG an 
by Patanjali Sastri, J., in Commissioner. of Income-tax, Madras v. V.VRN-M. Subbiah 
Chettiar!, At page 512 the learned J observes:. >’ 


i 


or firm should not have'a seat of operation in British India. I find nothing in that clause 
to support the view: that the acts.of control and management exercised in British India by the person 
having the power of control should extend to the whole affairs of the family or firm in order to make 
it ‘resident’ in British India. On the other hand, the insistence on siteation rather than, 
exercise of the control and management makes it difficult to t the tion that an isolated 
or casual act of management and control exercised in British India by who lives abroad is 
sufficient to bring the family within section 4-A (6).” A ; 
It is not, every casual act of management or looking after in British India of a matter 
kagen Kg the family that would locate the control and management of the 
undivided family in British India. Management implies continuous looking after 
an affair of the ily, not an occasional looking after the affairs of the y. It 
implies some d of permanence and the presence of the manager in British 
miarat it practically a seat of the control or management of the affairs 
of the undivided family in British India. From this point of view, stray acts or 
occasional visits for something connected with the property of the family would 
not: by reason df the presence of the manager in connection with such matters in 
British India bring the control and management into British India. The section 
itself was introduced in 1999, that is: during the accounting period, and it is for that 
reason that we find that the Income-tax Officer in dealing with the question as 
will be presently pointed out, misdirected himself regarding the in tion of 
the section as there was no light thrown upon the section by any decided cases at 
, In the course of the argument before us reference was made to a few decisions 
bearing upon the interpretation of the section. . The case mostly relied on is the 
decision in Commissioner of the Income-tax, Madras v. V. V. R. N. M. Subbiah Chettiar. 
In that case an undivided family owned property in British India and the karta 
lived in Ceylon with his wife and children and carried on business in partnership - 
with a stranger from the year 1923. The partnership was dissolved in 1930 and 
the jaint family conducted that business in Colombo since that date. The family 
owned an-ancestral family house At'a place in British India which was in the occu- ` 
pation of assessee’s mother, and whenever the karia visited British India he stayed 
with the mother. He also owned property in British India in respect of which . 
he was also assessed to'income-tax. For the assessment years 1940-41 and 1941-42; . 
in addition to the income of the family properties: the income derived ae 
Ceylon business was also added and he was called upon to pay income-tax on that 
basis on the ground that the family was resident in British India. The assessee 
was able to satisfy the Appellate Tribunal that the family was not resident in British. 
India, but that decision was reversed by this Court. In the judgment of the 
learned Chief Justice reference was made to the earlier decisions of this Court, 
but no definite principle in enunciated by the learned Judge to give guidance regard- 
ing the interpretation: of the section: The matter was di by the learned 
Judge on the facts found, namely, that the karta was ing to some litigation 
during the accounting-period in respect’ of the pro of the family and was 
also attending to the assessment of the property tax by the income-tax authorities 
with reference ‘to’ the properties ir British India. In addition to these two cir- 
cumstances there were also entries in the diary maintained by the karta which showed 
that between 7th April, 1941-and ggth March, 1942, the karta visited British India’ 
on 7 occasions and t about 101 days in British India. These visits were utilised 
in attending to the litigation pertaining to the family properties. There were also 
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subsequent yisits on different occasidns to British India, but these were in con- 
nection ‘with Ineome-tax: matters when he had also to interview the Inspecting 

Assistant Commissioner of Income-tax. On these facts, the learned Judge drew 
` the inference that the. control and management of some of the family affairs was 
in British India and that therefore the assessee was resident in British India., On 
the facts as found there does not seem to be any difficulty in coming to-the con- | 
clusion that the control and management of some of the affairs of the family was 
in British India, and particularly as there was an ancestral house in which the | 
karta lived whenever he visited British India. The affair of a family means not 
merely attending to particular acts such as defending or filing suits, but something 
in the nature’ of a series of acts such ds the controlling of a business or looking after 
the sales and purchase of properties and allied ‘matters. j 


The other learned Judge after adverting to the import of the section as stated 
above considered ‘that the facts of that particular case justified’ the interference 
that the management and control of the affairs of the undivided family were-not 
wholly without British India and that the Income-tax Appellate Tribunal ap f 
the case from a wrong angle. This tase as already stated is helpful im that it throws 
light on the interpretation of the section, particularly the judgment of Patanjali 
Sastri, J. 7 are. Lo, oe ee ee oe e 
4 OF the earlier cases, the case Conmissioner of Incoms-tax,.Madras sii bade 
Mohanlal+, was a‘case in which a joint family had its residence in S erahad 
outside British India, but carried on busines at Guntur and Bombay through agents. 
During the accounting year, the assessee was, no doubt resident in Secunderabad 
but paid visists to Guntur and stayed there for two days., It was found that during 
his stay he did not exercise any acts of management and control-of the business 
at Guntur and therefore it. was held that the undivided. family. was not resident 
in British India to any extent and was not liable to be assessed on that footing. 
The importance of this decision is that mere location of a business is not cnoug 
but there should: be actual Leg a and control of a ‘business carried on at 
a particular place in-order to make that place a place of residence within the meaning 

the section: - - Tent oN Von g Ta 
. The, other decision of this Court is the one in Commissioner of Incomg-tax, Madras 

v. Shanmugam Rubber Estats, Kaulalampur?, The decision in that case also tutned 
the peculiar facts found. There wasa ship firm for the purpose of acquiring 
and working a rubber plantation in acca known as the Shanmugham Rubber 
Estate. Under the terms of the partnership deed two of the partners were entitled 
in rotation to, control the businesss of the partnership. In the year of account 





the firm was resident in British India within the meaning of section 4-A (b) of the 
Act, as part of the control wás exercised by one of the partners, who resided in 
British India. ;: The view taken by the Appellate Assistant Commissioner and the 
Tribunal was that the firm was not resident in British India. But this finding was 
not accepted by this Court. It was found. by the learned Judges in the course 
of the judgment that the partner who lived in British India was giving instructions 
and, was directing and controlling the business by correspondence with the agent. 
and therefore it was held that the control and managemnent of the business was 
not wholly, outside British India. It is not a case of a stray act or an act which 
he was forced to attend to by reason of the circumstances, but the partner volunta, 
rily decided ‘to live in British India and from there to control the business which, 
he was entitled to do under the terms of the partnership deed. There will be, no 
difficulty in such a case in coming to the conclusion that the control was divided , 


! aul 
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‘ There is'a decision of the Bombay High Court in Bhimji R. Naik v. Commissioner 
-of Income-iax, Bombay. In that case, the de jurs manager was living in British India, 
ough the business was carried on in Africa. The test that was laid down by the 
Jearned Judges was that-the control and management required by the section must 
be the control: and management in fact and not merely the right to control and the 
| ‘Tight to give directions. In other words, it must be ds facto control and manage- 
ment not merely ds jure. This is also the view of this Court as expressed in. 
‘Commissioner, Income-tax, Madras v. Gangabishan Mohanlal*, These two decisions are 
-authorities. for holding that what ‘is required is actual exercise of the control and 
management. of an ir of the family such as a business or other dealings or trans- 
actions relating to the family. :.. re 4 ee 
The Income-tax Officer in the prea case did-not pay sufficient attention tò 
the language of section 4-A (b) of the Act. ~ He held’that the evidence ‘adduced 
in the case, namely, that the karta was visiting British India off and on in receht 
years in connection with civil suits filed by or against him and that his second son 
was maintaining a dwelling house at Ellore since 1935 in connection with his children’s 
education, was not conclusive ; but the fact that 1929-30 he was assessed on 
the basis that he was a resident in British India was cient to ‘conclude that 
even under the present sections the undivided family was resident in British India. 
The law before 1939 was different as there was no definition of a resident before 
the introduction oe the present section in 1939. “Various ‘factors were taken ‘into 
«consideration in arriving, at the conclusion whether in a given case a person is a 
resident in British India or not; but that test will not hold good: under section 
1 (b). The conclusion therefore of the Income-tax Officer is vitiated by “this 
ental defect. One would have expected that. the matter would have received 
better attention by the Appellate Assistant.Commissioner. But he again did not 
-consider the factsas required by the section. In’ an assessment order relating. to 
-this very assessee for the subsequent year 1942-43, he seems to have, considered 
the question and therefore he thought that his conclusion in that case would justify 
sthe conclusion in this case relating to the accounting year 1938-39. ` What, the 
law requires however is the control and management of the affairs in the accounting 
period: and ‘not in ‘any subsequent or earlier accounting period., He seems to have 
‘thought that ordinary residence of a family does not vary from year to year as 
‘under section 4-A (b) it is,only the general control and management of the family 
affairs that is contemplated and not management of the affaits of any particular 
‘year. This view is certainly wrong., Therefore neither the Income-tax’'Officer 
nor the Appellate Assistant Commissioner addressed themselves ‘to the ‘question 
‘which they were called upon to decide under the section and baséd' their conclusion 
on matters which are.wholly. irrelevant for the purpose of the decision. No doubt 
in the order of the Appellate Tribunal specific refererice is made to the 4 
‘of section 4-A (b) and to the requirement of that section.” The Tribunal stated 
‘in paragraph 5 of the order that the appellant is the manager of a Hindw undivided 
‘family and owns properties in British India! ‘There is no doubt-about this fact 
and is also the additional circumstance that this family has got its permanent 
residence ‘or ancestral family house at Aswarao in the Nizam’s State; Th 
‘then proceeded ‘to observe that the Se a “does money-lending in Bri ish 
India and borrows money here.” From the evidence given by the assessee it would 
be seen that go per cent. of his money-lending business is to residents in Hyderabad 
:and if by the expression money-lending in British India is meant that the assessoc 
‘lent money to persons resident in British India it would be correct ; but the assum 
‘tion that the money- ing business was in British India does not seem to b 


-warranted by anything on- record. : 
The Tribunal, next found that suits have to be filed by the assessee for 

-of amounts due and sometimes in connection with his dealings. It has not been 

stated in the order whether these suits were suits which were pending or which 
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were instituted in the ‘accounting year or were instituted’ before or later. In the 
deposition of the asemee all that he says is that in the current year meaning the 
in ‘which he gave evidence, 1941, he had suits at Eliore. There is there- 
nothing on record to justify the conclusion that the assessce was attending 
to suits in the accounting year at any place in British India. ‘We do not also know 
the nature of the suits, whether they related to the joint family properties or money- 
ae business ; and, merely because he ides to certain suits in British India, 
even if it be true, it cannot be assumed that those suits had anything to do with the 
affairs of the family. It is from these facts ànd also from the finding of the Commis- 
sioner of Income-tax, who-investi the point relating to the latter years, i.s., 
1940-41, 1941-42 and 1942-43 came to the conclusion that the management 
of the properties was in British India, the Appellate Tribunal thought that*the 
inference that the appellant had control and management of the business in British 
India was justified. Here again, the crucial mistake committed by the Appellate 
“Tribunal is, in not concentrating attention on the fundamental question whether 
in the accounting period there was anything to show that the karta actually exercised: 
control and management of any of the affairs of the family in British India either 
from Ellore or elsewhere. To the conclusion on the finding of the Gommis- 
‘sioner in the three latter years and to conclude therefrom that even in 1938-39 
Sie afee was managing he prope 1 TAa eee warranted. What- 
ever might have happened in the subsequent years, it cannot be inferred from that 
fact or the conclusion of the Commissioner in the subsequent years that im 
the prior years also the assessec was resident in British India within the meaning 
of the section. 

Viewed from any point, in my opinion, the finding of the Appellate TribunaP 
cannot be accepted as it is not supported by any evidence on record and the findi 
“such as they are, are arrived at by not considering the crucial question which er 
the section it is incumbent upon them to consider in order to arrive at the conclu- 
sion whether the assessec is or is not resident in British India. They ought to have 
confined their attention to and considered the question whether during the account- 
ing period there was any material to justify the inference that there was control 
and management of the affairs of the family to any extent in British India. 

ing for a moment that there were suits in the accounting period and 
also assuming that they related to some property belonging to the family, stray 
visits of the assessee would. not constitute control and ent of the affairs. 
of the family in the sens¢ in which it is used in the section. The teat to be ED 
is the one which has already been stated and to be found in the judgment of Patanjali. 
Sastri, J., in Commissioner of Income-iax, Madras v. V. V. R. N. M. Subbiah Chettiar’. 
Apply! that test I think that the inference that the control and management 
the irs of this undivided family is in British India is not justified. aw y 
i For these reasons, I am of opinion that the question referred to us should) 
-be answered in the negative and in favour of the assessee. The assessec is entitled 
-to his costs, which I fix at Rs. 250. i l l 


Viswwanatha Sastri, J.—I agree. For the assessment year 1939-40 the revenue- 
miton a assessed a joint Hindu family represented by its manager as a resident 
in British India during the year of account 1938-39. The assessee disputed the 
legality of the assessment on the ground that the y was non-resident during. 
the relevant iod. It is common ground that the ancestral and permanent 
home of he Dani a at in Hyderabad State, and that the manager 
of the family, Sri K. V. Narasi Rao, is a permanent resident of that pl 
The family owns lands in Hyderabad State from which the, bulk of its income during: 
the year of account has been derived. The family also owns 6 villages in the 
Godavari and Krishna Districts of the ‘Madras Presidency, the income from+which 
“is collected by a local agent and sent to the manager of the family at Aswaraopet. 
It also appears from the evidence that the family has large investments ‘of money’ 
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mainly itke ahane of mortgage y Bot i METE E @ oe only.a sum of Rs. 130 
has been ised as interest owing to, the inability or reluctance of the borrowers 
to pay even the interest due. Some of the investments were in India, the borrowers 
being landholders. The manager ol the family is stated to have paid occasional 
visists to Ellore to conduct or d some suits and also to contest the levy of income- 
tax upon the family as a resident. A house or rather a portion of a house was taken 
on lease at Ellore y one of the junior members of the family to enable one of his 
sons to be educated in a local school. It appears that the family had been amessed 
to income-tax since 1929, and has also been assessed to income-tax subsequent. 
to the year of assessment, with which we‘are now concerned. i 


` 


year and the ing as to residence in the previous years, if indeed there was 
such a finding, not warrant the assumption that when To or 
assesament for the year 1939-40 were started, the assessee was ident in British 
India in the year of account. The tax-payer’s ility in each year of 
constitutes a separate issue, though the-facts on which the question has 
to be decided may form one continuous story. In the present case there is a 
farther difficulty in the way of treating the assessment for the previous year as 
aj relevant | consideration. Section -A (b) on which the liability to assessment 
in the present case rests was pra LA 193 by the Amending Act VII of 1939. 
It is true, as pointed out by Mr. Rama Rao Sahib, and by the Appellate Assistant 
Commissioner of Income-tax, that the words “‘ in any year” found in section 4-A 9) 
with reference to the residence of companies is not found in section 4-A (b) wi 
reference to the residence of firms, undivided Hindu familie and association of 
ns. In my opinion, this omission has not the effect of making a firm, undivided 
Hindu family or association of persons once a resident always a resident and liable 
to income-tax on the basis of residence for all time to come. 


Section 4-A b) makes the place of residence of a joint Hindu family depend 
upon the place control and management of its affairs and further ides that 
it is only if the control and management is wholly situated outside itish India 
that the family can be clamed as a non-resident. To some extent, firms, undivided 
Hindu families, and association of persons were assimilated to the position of com- 
panies with this im rtant difference that in the case of companies the control 
and management their affairs must be situated wholly in India to make them 
resident. Even so, the tests and princi es which had been leid down by the 
English Courts to find out the place control and management of companies 
would also be usefal in finding out the place of control and management in the 
case of firms, undivided families and associations of individuals. This would be so, 
al pan Aa jag jd to the history of legislation since 1922. A company 

it may be incorporated, is deemed to reside for purposes of income-tax, 
Dine clase Eaa wie hé 
exercised, the place of i ration being a relevant but not the decisive factor. 


Now the Ping of residence must be determined with reference to each of 


profits are ultimately derived are carried on in a particular place is not the test'of 
residence of a company. Shortly stated, for purposes of income-tax a company 
resides where its business is carried on, and the real business is carried on where 


It isunnecessary to refer to the decisions on this point in view, of the subsequent 
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-change in the enactment. So far as undivided Hindu families are'-concerned, 
the view once held by this Court that an undivided family resided for incore-tax - 
Pp at all the places where any of the members of the family happened to 
eee and not merely at the place where the management and control of the f family 
.affairs and business abided, 1s no longer tenable in view of section 4-A (b) of the 
‘Act. Under section 4-A (b) the test of residence in the case of firms ' and 
«undivided Hindu families is not the presence ‘of the partners or the of thé 
family at a particular place or on particular occasions or the receipt of the copies 
of the accounts of the business conducted abroad in a particular place,-but the 
test is whether, in fact and in truth, the control and management of the affairs 
‘and business of the firm or the family is exercised at a place in India either by the 
er or the manager of the undivided Hindu family. That this is the test has 
laid down by this Court in Commissioner of Income-tax, Madras v. Palaniappa 
-Chettiar' and Commissioner of Incoms-tax, Madras v. Gangabishan Mohanlal? and by the 
Bombay High Court in Bhimji R. Naik v. Commissioner of Income-tax, Bombay*. The 
decisions in Muhammad Jamaluddin v. Commisstonsr of Incoms-tax, Madras‘ and Com- 
missioner of Income-tax v. Shanmugham Rubber Estates, Kualalampur* were cases where , 
the supervision of the “ partnership business” was exercised, or could effectively be 
exercised by one of two who was resident in British India. Therefore 
in those cases, the con and management of the business could not be’said to 
-have been situated wholly outside British India. These decisions, however, are 
` no authority for the proposition that mere temporary visits of a partner or thè 
karia of a joint Hindu family to a place where the business of the firm or the family 
is carried on would be sufficient to constitute the firm or the joint Hindu farnily 
a resident of that place. The question of the residence of individual partners or 
members of a joint Hindu family is immaterial in considering whether the firm or 
family is a resident for the purposes of income-tax, unless such individuals also 
exercise control and rhanagément over the family affairs and business or the firm’s 
affairs at the place of their residence. ; 4 Ş 
Mr. Rama Rao Sahib placed strong reliance on a recent decision of this 
‘Court in Commissioner of Incoms-tax v. V. V. R. N. M. Subbiah Chettiart.- With-the 
correctness of the decision on its own facts we are not concerned. I may, however, 
y adopt the test of residence in the case of firms and joint Hindu ‘families 
aid down by Patanjali Sastri, J., in the passage quoted in the judgmént of my 
learned brother.. Even so, I do not see my way to hold that the m of a 
joint Hindu family permanently residing in Hyderabad State who is obliged to 
ome to India to pices the hearing of some ‘suits in which he is involved ‘¢ither 
plaintiff or as endant, or to attend to an income-tax enqui regarding the 
assessment of the family as a resident to which he stoutly Bagi to pay a visit 
to his relations on occasions, thereby drags the joint Hindu family into the wide 
net of section 4-A (b) of the Income-tax Act. = 
Section 4-A (b) by the use of the expression “ situated ” with reference to’ the » 
control and management” contemplates a place or Jocality where the’ control 
and t is exercised with some di of permanence and stability. The 
-words ““ wholly outside” in section 4-A D which qualify the exercise of control 
and management evidently on doctrine enunciated in Stosdish Central. 
3 Co. v. Thompson" with reference to companies and contemplatts the possi- 
bility of control and management abiding in more than one in the case 
of firms, association of persons and joint Hindu families as in the case of companies. 
But even so, I venture to think that there must be actual control and management— 
whether the en ee Pee the family business and affairs exercised 
from a particular in British India in order to constitute that place the residence 
of the joint u family. Occasional or sporadic visits of a non-resident karia 
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to the place where the family business is carried on in India or casual directions 
le ee Sea ea SE ec 
the joint family a resident in British India. 

With these observations I agree in the conclusion reached by m Beier 
brother and in his answer to the reference as well as his direction 


V. S. — Reference answered in favour pan 
the assesses.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. Justice SATYANARAYANA RAO, AND Mr. JUSTICE VIsWANATHA. 


Messrs. V. Ramaswami Ayyangar and K. R. Subramania Ayyar, . 
Receivers to the estate of late RM. AR. AR. RM. Aruna- 
chalam Chettiar, Devakottai Applicants* 


v. 
The Commissioner of Income-tax, Madras Respondent. . 
Income-tax Act (XI , Section , and (prior to Ammismt)—Bed debi — ' 
sana pars of an hee has aie 2, 1946 Ant) Bas can be 
treated as an irr loan—Amsount paid as interest under statutes for default in of estate duty in time 
—If allocable as a deduction cither under section 10 (2) (iii) or 10 (2) (xii) (r0 5). 
The overdrawings of a salaried employee of an amemeo carrying on mi busines © 


cannot be claimed to be a bad debt when they become irrecoverable after dea Before 
adobe can be written of as a bad debt it must be shown that it was -even trom the yery beginning. 
a loan. ogee A OIT Ao teen Daya Dee taken in epe of such overdrawings subse- 
quently, that would not affect the nature of the sisachien ab e ued sad aka a oie a. 
asscssec to rely upon clause (xi) of section 10 of the Income-tax Act. 

‘There is no warrant for seeking to restrict the applicability of section 10 of the Act only to busines™ 
carried on in British India and not outside it. Nowhere in section 4 or section 6 of the Act is there | 
any basis for restricting the words busines, profession’ or vocation to busines, profesion or vocation 
Garticd-od ouly in Batali Indie add not Gabade it. 


On the question whether the sum of money paid by the ameseo to the Ceylon Government 
pe Sate at ua e ot ae Cre Onna To 1938 for default in pleas cue da 
payable by the amessee is allowable as a deduction ei a erie Gy ih oF S a Gell 


(now xv), 

Held : In order to justify a deduction under section 10 (2) (i), It mnt be extabiahed that there 
was capital borrowed for the purpose of the business, profession or vocation fact that by reason of 
the non t of the estate duty to the Ceylon Government, that eee ited by he 
asecsece his m -lending business cannot make the transaction a borrowing, which term implies 
a consensual act by debtor receiving money from a creditor. The amount he was having in 
his hands representing the amount payable as estate duty is an amount belonging to the Govern- 
ment of Ceylon and cannot be described as a Further, the interest is e not 
under any contract or agreement but by reason of the statutory in section 6 of the Ceylon. 
‚Ordinance and isa statu liability. Th the Greamucunce: the amesse is not entitled to take 
advantage of sub-clause (iii of section 10 (2) of the Income-tax Act. 


Nor would it be an allowable deduction under section 10 (a) (x (xti) (now xv) because in order to 
claim that deduction, the expenditure must have been holiy and exclusively incurred or expended 


money-lending business, respect of other proper of the asecsece in 
Tels acai jat samagana panaraga aw d gak a cet the purview of that clause, 

Case referred to the High Court by the aie Appellate Tribunal, 
under section 66 (1), Income-tax Act, 1922, 922), as amended by sec- 
tion 92 of the Income-tax Amendment Act pas: in 66 Rs Asa Madras of 
1945-46 (assessment year 1943-44) on its file. 

K. Bhashyam and T, R. Srinivasan for Applicants. 

C. S. Rama Rao Sahib for Respondent. 

The Court delivered the following 

Jupasents : Satyanarayana Rao, J.— Two questions were referred to us by 
the: Appellate Tribunal under section 66 (1) of the Income-tax Act. They are: 
“ (a) Milde res aan Seaver kna of eo overdrawingsof an employee 
al havea aa te bse ts’ money-lending business 


| * Caso Referred No. 39 0f1946. ` fis, = ; , 36th November, 1949. 
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within the meaning of sectién 10 (2) (xi of the Income-tax Act, when that amount was not realisablo 
after the death of such sis a 
b) Whether the sum of Rs. 8 aid the applicants to the lon Government as 
kilani hae section 46 of the Oa seda o. I of 1038 for default a Estate duty 
is allowable as a deduction either under section 10 (2) (iii) or 10 (2) (xii) of the Income tax Act?” 
[Note.—Section 10 (2) (xii) in the question has now been enacted as 10 (2) 
{xv} by section 3 of the Indian Income-tax Amendment Act, 1946.] 
The sum of Rs. 453 referred to in the first question represents an amount of over- 
drawings by one of the employees of the assessee one Veerabahu Pillai. He 
‘was employed at the headquarters and while he wag in service, he took advances 
from time to time and left service. On 7th July, 1998, a i note was taken 
from him for the amount due together with interest and before the expiry of the 
period of limitation an endorsement of payment of eight annas was made on the 
Promissory note. During the accounting period ending 13th April, 1943, this 
sum was written off as a bad debt. The deduction claimed was not allowed by 
the Income-tax authorities and the Appellate Tribunal. It was claimed that 
the assessee was entitled to deduct this amount under section 10 (2) (xi) of ‘the 
Act. “Under that clause bad and doubtful debts are allowablé deductions provided 
in the case of banking or money-lending business the amount represents a Joan 
made in the ordinary course of such business. At its inception the amount was 
merely an overdrawing and was not a loan made in the ordinary course of money- 
lending business. There is no doubt no prohibition under the Act for a money- 
lender to lend his money in the course of his business to his servants or employees. 
But in order to enable the money-lender to write off a debt as a bad or irrecoverable 
debt, he must in the first instance show that it was even from the very beginning 
a loan and. not an advance or overdrawing of an employee or servant. The facts 
clearly establish that the view taken by Appellate Tribunal on this point is 
‘correct. All that was argued on behalf of the assessee was that when the promissory 
mot was obtained from the employee on 7th July, 1938, it was converted into a 
Joan by the assessee to the employee and that therefore the claim is within the clause. 
The language of the ‘clause leaves no room for doubt that it is not the conver- 
sion of a liability into a loan, that would enable the assessee to claim the deduc- 
tion as a permissible one. The employed is that it is in respect of “ loans 
hade in the ordinary course of such business ” that the assessee would be entitled 
fo have the deduction if he proves that they are irrecoverable debts. The fact 
that subsequently a promissory note was taken would not affect the nature of the 
transaction at its inception and would not-enable the assessee to rely upon clause (xi) 
of section ro (2). The contention therefore urged on behalf of the assessee cannot 
The second of the two questions does not present much difficulty. One 
Arunachalam Chettiar died on 23rd February, 1948, and the assessee had to pay estate 
duty to the Ceylon Government amounting to nearly 10 lakhs. The duty is leviable 
under section 26 ea the Ceylon Ordinance No. I of 1938 and the duty is also 
made a charge on the estate under that section. It is to be paid within a year of 
the death of the last owner of the estate and in default under section 46 of the 
Ordinance simple interest at the rate of four per cent. per annum is payable on the 
amount of the duty. Under the proviso to section 46 it is open to the heirs or 
executors of the ‘deceased to estimate the value of the estate on which the duty is 
payable and pay it within the period of one year though the amount was not 
actually assessed. In the present case the amount was not paid by the persons 
reponsible to pay the duty within the time limited under the Ordinance as a 
co ence of which they became liable to pay interest as provided under section 
46 the Ordinance. This amounted to a huge sum of Rs. 88. The 
assessce claimed unsuccessfully that this amount should be deducted eitHer under 
section 10 (2) (iii) or under section ro (2) (xii), which now corresponds to (xv 
piring A ss Ae ae a ma 
- ~Before-us the first contention urged on behalf of the assessee by Mr. sre be 
the learned advocate, is that in respect of foreign profits the assessee should not 
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tbe restricted to ‘the deductions. provided under ‘section 10 of the Act.. His 
argument was that the language of the section applies only to. business carried 
on in British India and not outside it. He however did not dispute that the 
had jurisdiction to enact laws which had extra-territorial force and did 
mot therefore that by reason of any disability or restriction imposed upon the 
power of the O at Tvs we NA read E O Daa 
occurring in the section in a restricted sense so as to confine it to British India. Under 
the charging section (section 4) a person resident in British India is liable to pa 
income-tax in respect of income, profits and pn not only received in Briti 
India but also which arose or accrued ee itish India wether Be 
b the income, ts and gains into India or not. Under section 
Has ah sources one income are indicated and section 10 provides that the 
assessee is liable to pay tax under the head “ profits and gains of business, profession 
or vocation ” in respect of the profits or gains of any business, profession or vocation 
carried on by him. Under sub-clause (2) of that section such profits ‘or gains 
have to be computed after making the allowance enumerated in that clause. 


Nowhere in this section or in section 6 is there any basis for restricting the 
words business, profession or vocation to business, profession or vocation carried 
on only in British India and not outside it. 


Mr. Bhashyam was alive to this circumstance and therefore argued that in 
cases where extra-territorial operation is claimed to a provision in the Act, unless 
the Legislature indicates by suitable language that it should have operation out- 
side Bridsh India also, it should not be interpreted as extending to places outside 
British India. When the of the statute is general and the context does not 
justify any restriction and when it is conceded that the Legislature had the power 
to enact laws having extra-territorial operation, it is difficult to accept and construe 
ithe section in the manner contended. In fact he did not cite in support of such 
a rule of construction any authority, English or Indian. The argument therefore 
must be rejected and the section must be read as applying npt,onlyjto business 
an British India but also outside it 

The second head of his argument-is based tupon. sub-clauses (iti) and§{(xv) 
of section 10 (2). Under sub-clause (iii) the amount of interest paid in 
of borrowed capital for of the business, profession or vocation is an 
allowable deduction. In get paia to justify the deduction it must be esta- 
blished that there was capital borrowed for the of the business, profession 
or vocation. Im the present case the sum of 10,00,000 which was payable 
2s estate duty under e Ceylon Ordinance continued to remain in the hands of 
the assessce and it is said that the sum was utilised even in his money-lending busi- 
mess which earned profits. The profits were taken into consideration in arriving 
at the asséssable foreign income of the assessec. As the money, was utilised in 

profits it is contended.that the liability to pay interest under section 46 
of the Ceylon Ordinance}must be treated as a permissible deduction as the Income- 
tax authorities while claiming the benefit of the utilisation of that large amount 
= the money-lending business could not be permitted to get rid of the liability 

ay interest. No doubt, if in fact, Rs. 10,00,000 was utilised in the money- 
tend business and it earned profits, it might appear inequitable that the Govern- 
ment take the benefit of it purity the liability in respect of it. We are 
not, however, concerned whether[the to recognise this large sum of interest 

id by the assessee to the Government of Ceylon was morally justified or not. 
Tie arase int eda o kaa SELA Ria alain twist bing biad witha one or other 
of the provisions of the Act recognising his‘claim as an‘allowable deduction. The 
liability tọ pay estate duty is a statutory liability and the money remained in the 
hands of the assessee without its being applied to the payment of the estate duty. 
The situation in which the assessceJplaced himself by reason of the non-payment 
of the duty in time cannotkbe described as a borrowing of the amount for the 
purposes of the -business-by the. assessee from the Government of Ceylon. It is 
mot, every liability, even if it amounts to a debt in certain circumstances that 
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can aptly be described as a borrowing. Borrowing implies a consensual act. 
by a debtor receiving money from a creditor and in this case none of these elements. 
are present. The Goyeramené never advanced any amount: as a loan to the 
assessec. The amount he was having in his hands was an amount belonging to: 
. the Government of Ceylon and can in no:sense be described as a borrowing. The 
very fact that the origin of the liability is based. on a statute negatives the conception. 
of borrowing and the conception of a consensual act on the part of the assessee 
and the Government of Ceylon. Even the interest is made payable not under any 
contract or agreement but by reason of the provision in section 46 of the Ordinance 
and is also a statutory liabili ility. It is no doubt not in the nature of a penalty 
but it is a liability which the assessee had incurred under the provisions of the 
Ordinance and which liability he delayed in discharging, though he had ample 
funds in his hands. The contention therefore that the assessee is entitled to take 
advantage of sub-clause (iii) of section 10 (2) cannot be accepted as the very requisite: 
of the section, namely,.“‘ borrowing of capital ” is absent in the present case. 


The next clause which has to be referred to and which is relied on is (xv): 
of section 10 (2). Under that clause i , 
> “any expenditure (not being in the nature of ital expenditure or personal expenses of the 
amcwer) land out or expended wholly and exclusvelytot the purpose of such business, profession or 
vocation,” 
js an allowable deduction under the Act but in order to claim the deduction the 
expenditure must have been wholly and exclusively incurred or expended for 
the purpose of such business. In the present case the estate duty was payable 
not only in respect of the business, viz., money-lending business, but also in respect 
af the other properties of the assessee in Ceylon. As was rightly contended by 
Mr. Rama Rao Sahib on behalf of the Income-tax Commissioner, it is composite 
payment and such composite payment is not within the purview of the clause. 
The language of the clause is plain and does not admit much of an argument to- 
sce that the expenditure in this case is not an exclusive expenditure for the purpose 
of the business and therefore clause (xv) also has no application. ; - 
„It bas been held by this Court in Arunachalam Chsttiar v. The Commissioner of 
Incoms-tax, Madras1, that the cost of defending a suit to recover death duty payable 
to the Government of the Federated Malay States was an expenditure outside the 
business and was not an expenditure incurred wholly or exclusively for the purpose 
of the business. This decision supports the argument of Mr. Rama Rao Sahib. 
, The decision in Ramaswami Iyengar v. Commissioner of Income-tax, Madras*, does. 
not carry the matter further as in that case the deduction that was claimed was 
with reference to expenditure incurred in obtaining letters of administratiom 
and probate of a will and also an amount of death duty that was paid. The two 
amounts were disallowed. With reference to the death duty that was paid, it 
was ported out, that it was a duty imposed by the State for the benefit of the. 
State and whether the business was carried on or not, it has to be paid and it was 
no concern of the State. It was a payment which the State had imposed and 
could not be claimed as a permissible deduction. 


_ For these reasons, the two questions referred to us must be answered in the 
negative and in favour of the Income-tax Commissioner. The assessee will pay 
the costs of the Commissioner which we fix at Rs. 250. 


Viswanatha Sastri, 7—On the first question referred to us I am of opinion 
that the contention that if an employee of a money-lending firm overdraws money 
for his own private It could be considered as a loan made to him in the 
course of the money-lending business is untenable.: Such overdrawings are, not loans. 
or advances made in the course of the money-lending business on the credit of 
the borrowers but are mere overdrawings permitted as a matter of favour shown’ 
to an employee. Because a man is doing money-lending business it does not follow 
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thak every payment of mony nade by hiato aroha aparta NE naneyi 
business. There is nothing to-preyent a banker or.a. person carrying on money- 
lending business from lending money to those employed under him. That'is not 
the case here. When the money was. overdrawn at its inception it was debited 
to the nal account of the employee. After'he left service a promissory note 
was for the amount evidently as a sort of voucher or acknowledgment of 
liability. Thereafter the employee died and there was no means of recovering 
the debt. | In the circumstances it could not be stated that the original advance 
was by way of a loan in the course of the money-lending business or that the loan 
ae Sern ee jane of Se year ck aan ak atan tes Pea ning of 
dection 10 (2) (xi). 


The next question that has been argued relates to the claim for deduction in 
respect of Rs. 84,388 paid as interest by the assessees on unpaid death duty to the 
Ceylon Government. Under section 26 (1 he the Estates Duty Ordinance of Ceylon 
death duties are levied with reference to the properties left by a deceased person 
at his death and under section 46 of the same ce interest at 4 per cent, is 
payable on the amount of the death duty which remains unpaid before the expiration 
of one year of the death. pe eae rie administrator or other legal 
representatives of a deceased person to pay the amount of the duty within that 
year and avoid liability for interest. It is true as Mr. Bhashyam contended that 
there is no obligation on the part of the Government to assess the death duty within 
one year of the date of the death of the decased: But it does ses ow that the 
interest which is made a statutory charge al with the amount of 

posed on t on 


death duty is anything more than a statutory liability im e estate of the 
deceased person. 
i It is not the contention of Mr. Bhashyam that it was not.com t to the Indiap 


Legislature to tax the foreign incomes of the subjects of. Briti n India. So far as 
subjects, of a State are concerned, there is nothing to prevent the Legislature from 
regulating the dealings of the subjects of the State even.to the extent of taxing incomes 
derived by them from foreign countries. There is no question of extra- territorial 
operation in the legal sense of that term, in such a scheme of taxation. This has 
been ruled by the Federal Court in Wallace Bros and Co. Ltd. v. Commissioner of Incomes. 
tax, Bombay’, affirmed by the Judicial Committee on apeal?. . Mr. Bhash ’s cons 
tention, however, i is that there is nothing either in the express provisions of the Income- 
tax Act or what may be considered to be their necessary implication to compel the 
Céurt to take the view that income from fo businesses of British Indian residents 
have been regulated by the provisions of the Income-tax Act. Mr. Bhashyam 
maintains that it is implicit in section 10 as well as the other sections of the Act 
that foreign business profits of residents should be calculated on equitable 
principles and according to methods which would commend themselves jas fair 
and equitable to layman unhampered by the specific directions contained in 
Section 10. This argument seems to me to run counter to the whole scheme of 
the Income-tax Act. Section 2 ae defines “ business ” does not confine 
it to business carried on in British India. Section 4 which is the charging section 
‘expressly and definitely subjects to Indian Income-tax foreign profits arising or 
accruing to residents in British India. Section 6 which deals with the sources 
of income also does not ignore or exempt either y or by implication, sources 
ef income situated ab from which residents of British Indja derive their income. 
Section 10 also is not confined to busniegs carried on in British India. 

‘ The next contention of Mr. Bhashyam and the one ‘which was before 
the Appellate Tribunal is that even applying section 10 of the Act to compu- 
tation of the busincè profits derived by the assessees from Ceylon, the assessees 
are entitled to a deduction in respect of sum of Rs. 388 paid by them by way 
of interests on the unpaid death’ duty payable to the lon Government.’ ‘It is 
bee that prose Na abana ara O be computed on ordinary principles 
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of commercial dealing in the way in which merchants would calculate their profits, 
but then the specific directions in the Act must be complied with and ordinary 
principles of mercantile accounting must yield to these specific directions. 


Section 10 (2) (iii) allows a deduction in respect of interest paid on borrowed 
capital for the purposes of the business, procfession or vocation. The contention 
of Mr. Bhashyam is that by withholding the payment of Rs. 10,00,000 payable 
as death duty to the Ceylon Government this sum was invested and kept in in the 
money-lending business and was fetching interest which is taxed as the income of the 
money-lending business. He contends that if the sum of Rs. 10,00,000 had been 
paid to the Ceylon Government as death duty, this sum could not have been kept and 
utilised as the capital of the business and the interest income of the money-lending 
business would have been much less than the sum returned and taxed. He there- 
fore argues that, as a matter of rough and ready justice, the sum of Rs. 84,388 

| paid to the Ceylon Government on the sum of ten lakhs withheld from pa t 
as death duty, must be allowed as a deduction in computing profits of the on 
money-lending business. Attractive as it may seem, there is no warrant in law 
for this contention. The sum of Rs. 10,00,000 never left the purse of the assessee. 
It never reached the Ceylon Government. It continued to remain as part of the 
assets of money-lending business of the assessee. By no stretch of imagination 
could it be said that this sum which the assessee had to but did not pay was borrowed 
by the assessee from the Ceylon Government and on this borrowing he was paying 
interest to the Ceylon Government just as a debtor would pay interest to his creditor. 
By reason of the Ceylon Government’s Ordinance, a heavy death duty 
became exigible and by force of the same statute, interest was also payable on the 
amount of unpaid death duty . This statutory provision had not the effect of. 
converting the liability of the assessee as a representative of the deceased, to pay 
death duty, into a borrowing of the sum represented by the unpaid death ie 
from the Ceylon Government with a stipulation for payment of interest on that 
sum. Section 10 (2) (iii), in my opinion, contemplates lending of money by a 
lender and a borrowing of the lender’s money by the borrower with contractual 
stipulations for the payment of interest'on the loan. If a loan so borrowed is em- 

loyed in and for the purposes of the business the interest payable or paid on such 
oan is allowed as a deduction. In my opinion, there was no borrowing of capital 
in the present case from the Ceylon rasan The assessees were trading 
with their own capital and earning interest. The assessecs are not entitled to the 
deduction claimed in respect of the interest on death duty paid to the Ceylon 

Government. 4 

It may be observed that there is no other provision in section 10 authorising 
the deduction unless it be section 10 (2) (xv) on which reliance was also placed. 
Under that clause 

“any expenditure not being in the nature of capital expenditure or personal expenses of the 
sae m out or expended wholly and exclusively for the purpose of such businem, professign or 
voca 
Is alowed as a deduction, In the present case this sum of Rs. 10,00,000 
is not proved’ to have been expended: or laid out wholly and exclusively for 
the purpose of this money-lending business. It was exigible from the entire 
estate of a deceased person by force ofa statute. The payment of death 
duty as well as interest on the unpaid arrears of death duty is not necessitated 
“i or. connected with the carrying on of the money-lending business 

the assessec. The death duty is a capital charge levied on all the assets of a 
deceaded person irrespective of the fact whether. he was conducting a business or 
practising a profession or vocation. It is not like a licence fee which has to be paid to 
enable a person to conduct a particular business or follow a profession or vocation. 
It is levied not merely on the business assets of a person but on thr -ntire assets 
consisting of: lands, houses and-other properties. It cannot be’ said therefore that 
the pa ent of death duty is an expenditure which is incurred for the purpose 
of the buanas, much less 'an expenditure incurred wholly and exclusively for that 
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Seer Cer ee fh reason Delig that the expenditure in not one 
i of 


y for the 
Chettiar v. Commissioner of Incoms-tax, Madrass. The same principle, in my opinion, 
would also apply to the payment of interest on unpaid death duty by virtue of the 
provisions of the Ceylon Ordinance. | 
I therefore agreejwith "my learned brother in the answers which he has given 
to this reference andjthe direction regarding costs. ` 
V. S. é Reference answered against the assesses. 


| — 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PaEsenT:—Mr. Justice SaTYANARAYANA Rav AND Mr. Justice’ 
VIBWANATHA SASTRI. - 
V. M. N. Radha Ammal, Kancheepuram .. Applicani * 
D 


The Commissioner of Income-tax, Madras : - ©.. Respondent. 

Income-tax Act (XI of 1 2) Section 26 (a) Parinerzkip miera into mith a stranger by a Hindu mathar en 
behalf of her minor sons—If could be registered—Hindu Law— Widow, if becomes a by reason of the 
previsieas of ihe Hindu Weenen s Rights te Property Act, 1937. 


the income of an undivided represented by the widow. ing the next year the widow 
entered into a with a stranger in to the business and to act ma guardiañ 
on behalf of her minor sons, The registration ip under section 26 (a) of tho Income- 


tar Act was refused. On a contention that as the widow could validily represent the minors as 
Xartha, the partnership deed was a valid one, - - 4 : 5 . 
‘Held: The new rights conferred by the Hindu Women’s Rights to Property Act, 1 7 on the 
Hindu widow cannot have tko effect of converting her status into that of a copercencer tv enable her to 
acquire a representative capacity as a Kartha or managing member of the family and bind the minor 
members by a transaction of this nature. Hence the partnership could not be registered under section 
26 (a) of the Income-tax Act. ‘ i 3 
ioner of Income-tax v. Lekshmi Narayana Raghunath Das, 16 I. T. R. 319 commented upon and 


not followed, 

Per Satyanarayana Rae, 7. :—Tho right to become a manager of a joint Hindu family depends upon 
the fundamental fact that the person on.whom the ri t devolved was a coparcener of the joint 
family. The rights conferred by the Hindu Women’s ts to Property Act on a widow either ındi- 


vidually or cumulatively do not have the effect of ing on her the status of a coparcencer in the 

< Nor do they clothe her with a'right to represent the other members of the family as Kartha 
of a joint Hindu family. E a = 

Per Viswanatha Sastri J. :—Coparcencershiptis a qualification for managership of a joint 
Hindu family, Even in.the case of a Mitakshara family, the widow notwithstanding the rights conferred 
on her by the Hindu Women’s Rights to Act, cannot be treated as a c er along with, 
the sons or other coparceners, th she d be a member of the joint family. She does not become 
a coparcener by the death of her hus and the Act does not use apt language to convert the interest 
which devolves upon her into an interest of 2 coparcener. The interposition of her limited interest 
does not make her a coparcencer and cannot clothe her with thé managership of the joint family in. 
caso she happened to be the eldest member of the joint family. . an ou 

Case referred to the High Court by the Income-tax:A te Tribunal, under 
section 66 (1) of the Income-tax Act, XI of 1922, as amended by section 92-of the 
Income-tax Amendment Act, VII of 1939, in 66 R.A. No. 109,.Madras 1946-47 
on its file, ae 4 ‘ d . 

K. Srinivas an for Applicant. 


C. S. Rama Rao Sahib for Respondent. 


aranan —_— 





1. (1943) 2 M.L. J.'n6g: LL.R. (1944) Mad. 635. 2. (1045): MLJ. 258: 1945 LT.R. 189. 
1, * RO. No: 79 of 1946, mM MEN I ur- thi December. 1949- : 
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The Gourt delivered the following Judgments :-~. Sie tat os 
"O Satyanarayana Rao, To only question ‘that hás been referred to’ us by the 
. Appellate Tribunal under 'section 66 (1) of the Act is whether in the ci inces: 
f the case, the Tribunal was correct in law in holding that the partnership deed. 
_ One V. M. Narayanaswami Mudaliar carried on business in handloom cloth 
and piece . In respect of.this business, he was assessed as the kartha of an 
undivided u family upto the assessment year 1941-42, In 1942 he died leaving, 
six minor sons and a widow. During the assessment years 1942-43, and 1943-44, 
the income was assessed on the basis of the income of an undivided Hindu ily 
represented by the widow, Radha Ammal, The assessment years with which we 
are now concerned is the year 1944-45 and the accounting year is the year ending’ 
16th November, 1943. i She accounting year the widow entered into: two- 
Ce ee ee ica ibe Ed 
was with one Arumugha Mudaliar who wag an old clerk of the firm and con- 
cerned the handloom business. In of piece goods business, she entered into 
partnership with one Govindaraja Mudaliar. We are now concerned only with the 
paran relating to handloom business. This deed was presented for registration: 
ore the Income-tax authorities under section 26 (a) of the Act. Under, this. 
document the’ widow agreed to treat Arumugha Mudaliar as'a partner ‘and she 
purported to act as guardian of the six minor sons. The registration of the deed 
was refused by the Income-tax Officer andtthe appeals against that order ‘alsa 
shared the same fate. : 
On this reference it was argued that the view of the Appellate Tribunal that 
_ the deed could not be registered as it was not a valid deed 1s not correct. It was 
claimed on behalf of the assessee that the widow could validly represent the minors ° 
as Kartha of the family and the learned advocate for the assessee was driven to this : 
position as he could not argue that the mother as guardian could validly enter into 
a partnership with a stranger on behalf of her minor sons. This representative 
capacity as Kartha of the family, it was claimed, is to be inferred- under the i- 
sions of the Hindu Women’s Rights to Property Act (XVIII of 1937). Side 
the Act the widow of a deceased co is entitled on the death ke husband: 
to the same interest in the joint Hindu family property as the husband’ himself 
had. But the interest’ so devolving on the Hindu widow, under the ptovisions. 
of the Act is limited to an interest known and described under Hindu law as a 
Hindu woman’s estate. She was, however, given a power or right to claim partition 
of the. family properties, and to get her share allotted in the same manner as a male 
owner. : These: new rights which have been created under the Act, it is urged, 
have effect of elevating the status of the widow and have the force of converting 
her status into that of a coparcener to enable her to acquire a representative capacity 
as a Kartha or managing member of the family. In my opinion, this view proceeds 
on an entire misconception of the position of a manager under the Hindu law and 
upon a wrong inference from the effect produced by the Act on the rights of the 
widow. The right to managership under Hindu law is conferred asa rule 
on the father as the head of a joint family, if alive, and if he died, the right devolved 
upon the ‘senior member of the family. The right to become a manager depends. 
upon the fundamental fact that the person on whom the right devolved was a copar- 
cener of the joint family. If a person is not a member of the coparcenery and is ` 
outside it, he has no right to clam tht managership of the family and to claim a 
representative capacity on behalf of the other coparceners with reference to the 
-dealings relating to the property of the family. Further, the right is. confined 
‘to: the male members of the family as the female members were not treated as ' 
coparceners though they may be members of the joint family... The effect. of the 
Act is merely to confer upon the widow an interest:in the of the husband 
and the estate created. in that interest -is the interest of a Hindu widow. She is 
also entitled.to claim partition of the properties, but all these rights either individually ` 
or cumulatively do- not have the effect of conferring upon the widow the status of » 
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cO in the family.” Nor do they clothe her with a right to represent the 
other members of the family as Kartha of a joint Hindu family. The contention, 
‘therefore, that by some process she was clothed with a representative capacity 
so as to enable her to bind th the minor members by a transaction of this nature cannot 
be sustained and has no basis either under the Act or under Hindu law. 


Reliance, however, was placed by the learned advocate for the assessee on a 
decision of the Nagpur High Court in Commissioner of Income-iax v. ` Lakshminarapana 
Raghunath Dast, which undoubtedly supports his contention. The view of the 
learned Judges, if I may say so with respect, is not based upon what the law is now 
as by the texts and the decisions but what they considered the law should 
‘be. ¢ judgment, in my opinion, makes out a plea for reform of the Hindu law 
in the manner indicated by the learned Judges but I am unable with respect to 
agree that under the Hindu law a woman who acquired rights under the Hindu 
Women’s Rights to Pro Act is clothed with the managership of the joint family 
by reason of such devolution of the property. I do not join in the condemnation 
of the Sanskrit texts as the learned Judges in that case did and dub them as contain- 
ing archaic views. Nordo I agree with the view that progress consists in ‘altering 
the ideals that have been embodied in the Hindu law texts which contain not ony 
the law of Vyanahara but also contain the dharma which term is used in a generic 
sense so as to cover the whole field of the activity of aman. It may be that we, 
who are born in an age of conflict of ideals, might consider that the Hindu law 
texts have im shackles which must™ “be thrown away and that we must 
take leave of the injunctions of those sacred writings. It is after all the ideal which 
‘one chooses as the correct one that guides the path of his progress. It is urinecessary 
tot pursue the matter further. It is sufficient to observe that however laudable 
it may be to raise the status of a woman so as to make her the kartha of a joint family, 
the law has not yet done it and until this is done, the law as it now exists must be 
applied and administered., For these reasons, I am unable to accept the ae 
eee on Hes by the Nagpur High Court on the Hindu Women’s ee 


The result is the view of the Kasa Tbk is correct and the question 
referred to us must be answered’ in the affirmative. The assessee must pay the 
costs of the Income-tax’ Commissioner which we fixat Rs. 250. i 


: Viswanatha Sastri, 7.—I agree with my learned. brother: ` Were it not for fie fact 

that the learned advocate for the assessee is supported by a decision of the Nagpur 
Gane a of home Laine hunath Dast, ‘J 

should have considered that his contention was unarguable. . If we arè asked ‘to 
take our stand on the Hindu law as it has been laid- down ‘by Hindu legists and by 
judicial decisions of. authority we know where we'are. If we are asked to decide 
questions of Hindu law according to our own notions of how it should be develo 
according to the needs of modern civilization or a progressive society, we are invited 
to wander, I know not where. There is no doubt or difficulty about 
the rules of what may be called the Hindu common law or the Rules of statute law 
„applicable to the case. : These matters are too. well settled at this time of the 
day to admit of any doubt or ape ih ; and, in my judgment there is no 
for arbitrarily discarding such of these rules, as in our individual judgmen 
think are retrogressive. An alteration of a well settled rule of Hindu 
task for the Legislature and not for judicial legislation. So far ‘as th 
is concerned, it is clear that if a father dies leaving his sons and 
surviving, and the family chooses to continue united after 
son would be the natural head:and manager of the join 
is supported by texts ranging from the days of Narada, w 
of the father of a family, the eldest brother should suppo\ ee 


-oL LLR. Gea NG 16LT.R. 913. - \ 
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EEE gae of the family, just as the father himself did. If, however, the eldest 
brother was for any reason physically or mentally unfit to take upon himself the 
management of the joint family, then the next younger brother who was found 
competent and capable was to aria of the family affairs. In addition to 
age and seniority an element of ability also was recognised by ancient law-givers 
as qualifications for the managership of a joint Hindu family. It is unnecessary 
to consider the evolution of the rights of women to inherit property under the Hindu 
law. According to the Mitakshara, a widow could never inherit unless her husband 
had been a sole or a separate owner of the property. This was due to the nature 
of his interest in the property. So long as the family was undivided he had not any 
definite share in the property, but only a right to obtain a share at a partition and 
if he died without exercising that right, his interest lapsed or merged in the interests 
of the other members of the family and went to enlarge the share or interest of the 
survivors. The widow was no doubt recognised as a member of the joint Hindu 
family but her right was a right ofi maintenance from and out of the joint family 
estate. The Hindu Women’s Rights to Property Act (XVIII of 1937) made a . 
E pate ete este game an a wi Gran ed i eal ae E 
judicial decisions. ‘The managershi a joint Hindu family is a creature of law 
and in certain circumstances, could ae created by an agreement among the copar- 
ceners of the joint family. Coparcenership is a necessary qualification for manager- 
ship of a joint Hindu fant A ct XVIII of 1937 gives the widow of a coparcener 
a limited interest in the are whick hed in him at the time of his death. It 
applies both to cases whether the husband and hissons alone formed a coparcenery 
and to cases where the husband was a coparcener in a larger joint family and died 
leaving either his widow ‘and male issue or his widow only, him surviving. e 
eae devolving on the widow is a Hindu women’s estate with the limitatiéns 
ualifications imposed by Hindu law on such an estate. Even in the case 
ee a Mitakshara family the widow notwithstanding the rights conferred on her 
by Act XVIII of 1937 cannot be treated as a coparcener along with the sons or 
the other coparceners, though as I have already said she would be a member of the 
joint family. A widow, who takes her husband’s estate under Act XVIII of 1987, 
gets it only by inheritance according to the rule prescribed by statute and not 
by survivorship. She had no right by birth and she was not a coparcener prior 
to the death of her husband. She does not, in my opinion, become a coparcener 
by the death of her husband and the Act does not use apt language to convert 
the interest which devolves upon her into an interest of a er. It is specifi- 
cally declared that the interest which she takes is only a u woman’s estate ' 
and that means, that on her death, it ue devolve on her husband’s heirs who 
would take it as an ancestral pro in ou ie eee 
does not make her a coparcener ‘ak "de e her with the 
of the joint family in case she happened to be the eldest member of the Pab. 
It will be revolutionary of all accepted iples of Hindu law to sup that the 
seniormost female member of a Joint Fine family even. though ake has adult 
sons, who are entitled as coparceners to the absolute ownership of the property 
could be the manager of the family. The Act does not effect a statutory severance 
or disruption of the joint family, nor does it create a new type of managership of the. 
joint family unknown to Hindu law and unwarranted by judicial decisions. To 
t the Act as having such a result would cut across the recognised principles 
of Hindu law and would not make for a rational or logical application of Hindu 
law to.cases where the rights of coparceners are concerned. ‘The learned Judges 
of the Nagpur High Court state that the widow would be the manager of the joint 
"Tadu family if her sons happened to be minors at the time of the death’ 
sband. She would be the guardian of her minor.sons till the eldest pf them 
ains majority but she would not be the manager of the joint family for she 
*t a coparcener. If she were the mamager, then she should continue to be the 
ver for her life notwithstanding her sons’ attainment of majority. It is ages, 
Tindu Society, excepting certain communities, ceased to be matriarchal. 
we think that the decision in Commissioner of Income-tax v. Lakshminarayana- 
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Faghih Dest; Ja with all dakwen to the learned Judes, act cuwarraneed Grice: 
ee eases of Ena Jaw andi T aia ana leta flou i I there- 


fore agree with my learned brother in the answer which he has given to this reference 
and in the direction for costs. | 
V. S. ‘ Se maan Reference answered against the assessee, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTIOE SATYANARAYANA RAO, AND MR. JUSTIGE VIBWANATHA 


The Commissioner of Income-tax, Madras A _. Appellant * - 
v. 
AR. PL. S. PL. Firm (Kedah) on behalf of non-resident aa 
S. M. M. Muthukaruppan Chettiar, Devakottai Respondent. 
Income-tax Act (XI of 1922), section 4-A (bY Firin ohen resident in British Jedia—Cireunstences— 
Informative correspondence—Evidentiary palas. 


Where the question is whether an asscascc firm was resident in British India tho yoar 
of account within the meaning of section SAA) ofthe iactene sas a bena ti brah 
that resident partner in British India and tho agent 
or of the firm living at the place of business outside in regard to the conduct of the business, 
is a necessary part of the exercise of control and t of a firm’s 

business and the substance of the acts of management and control has to be looked The 
of information and the of accounts may be a relevant piece of evidence in arriving at the 


De eee India, 
GAK Ta a a e aaa 
ga 


Ba GA Da ng ee an a e and ah EN a TA 
conclusion that it could not be predicated of the firm im this case that the control and management 
of its affairs was situated wholly without British India. 

Case referred to the High Court by the Income-tax eae ee 
sections 66 (1) of the Indian Income-tax Act, 1922. (Act XI of 1922), as amended 
by section 92 of the Income-thx (Amendment) Act tags, Act Vit of 1999 in 66 
R.A. No. 318, 319 and 320; Madras of 1946-47 on its 

C. S. Rama Rao Sakib for Applicant. 

S. Krishnamachariar for Respondent. 

< The Judgment of the Court was delivered by : 

eaae Susi Jo Te sesame year wi ahan wae til eee 
tag Wid meron to Bosh me ety, the suo years being 1 
and 1940-41. With reference to both the question that has bos 
referred runs as follows : 4 

“ Whether, on the facts and in the circumstances of the case, the amessco firm was rèsident in 
i a A Wa TAA DE Ba 
ct Ld 
With reference to the assessment year. 1940-41, the following question .has ‘been 
referred : 

“ Whether, cont the ficis and iin the dieniitance oë tha cse, the austere of S. S. M. Muthu- 
karuppan Chettiar (non Na aa Ba E Ka aa (a) of the Act 
was correct in Jaw .?”” 

The facts that: Have ded up 40 this pelana ên aie theses The assessee firm carries 
on-a maney-lending business outside British India at a place called Keddah. Its 
major partner was AR. PL. S. PL. Palaniappa Chettiar on whose death his son 





soar ` 1. ILÉ (1948) Nag. 775 : 16 LTR. 313. i 
(OF Case: Br NEA af 1007. eos owt lL Ya, + _, 5th January, 1950, 
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Chidambaram ‘Chettiar succeeded as a partner. S. M. M. Kasi alias" Muthu- 
karuppan Chettiar'is a minor. partner in the firm owning an one-fifth interest 
the remaining four-fifth interest belonging to Chidambaram Chettiar. The Keddah 
money-lending business was started AN pn ago as a partnership and has been 
continued ever since. Muthukaruppan ettiar, the partner holding an one- 
fifth share, went out to Keddah, as agent of the firm in order to manage the firm’s 
‘affairs there. The Income-tax Officer assessed the'firm constituted by Chidambaram 
‘Chettiar and Muthukaruppan Chettiar as.a resident in British India during the 
years of account above stated. The assessment was upheld on appeal by ‘the 
Appellate Assistant Commissioner. The Appellate Tribunal, however, came to a 
ifferent conclusion and held that on the and circumstances placed before 
it, the assessee firm was not resident in British India and therefore was not assessable 
as a resident. It is-with reference to this matter that the first of the questions 
above stated arises. Under section 4-A (b) of the Income-tax Act, a firm is resident 
in British India unless the control or sag Sete of its affairs is situated wholly 
without British India. We have got the following facts which, in our opinion, 
clearly lead to the inference that the firm in the present case was resident in ritish 
India during the. years of account 1939-40 and 1940-41. It has not been suggested 
anywhere in the ‘proceedings that. there was any change in the system of control 
or management of the business during the period 1939 to 1941, and the case has 
roceeded-on the basis that the same state of affairs continued throughout this period. 
¢ major partner owning a four-fifth share Palaniappa and after him his -son, 
Chidambara, were resident at Karaikudi in British dia, The partner having 
an one-fifth share, Muth a,'was sent out as an agent to manage the affairs 
of the partnership business at Keddah:, In, addition to his being a partner and 
a Ka ni es an eee aC of the firm’s affairs, Muthu- 
‘karuppa a salary chit stipulati e payment of an salary 
sand iboats: in favour of Palaniappa, the father of (haa bari. Ga ana 
ment shows that Palaniappa and him Chidambara were controlling the affairs 
-of the partnership business at Keddah through Muthukaruppa who was treated, 
in addition to being a partner, as*a salaried agent: We have next'the fact that 
“when: Muthukaruppa after the term. of, his agency wished to . return to British 
“India, the su i t Ramanatha was appointed' by Chidambara and sent 
from British India and later on a power of attorney was executed by Chidambara 
in favour of the new agent. The terms ofhis appointment were settled hy Chidam- 
Tbara including his and bonus. We have next a series of letters of the 
1939-1941 which p between Keddah. and Karaikudi’and back which 
; light on the manner in which this business was conducted and managed. Since 
athe Appellate Tribunal did not correctly apprehend the finding of the Appellate 


there be stated that according to the usual Chetty practice, the accounts. of the 
“business at Keddah have been sent-from time to time regularly to Chidambaram 
‘Chettiar at Karaikudi. This circumstance alone, however, would not result 
in Chidambara exercising control and management over the affairs of the firm 
at Keddah. There are, however, additional circumstances in the present case 
“which lead to the inference that Chidambara was in fact exercising control and 
management from British India over the affairs of the firm. In the letter dated 
th August, 1939, Chidambara writes to Muthukaruppa about the amount that had 
to be paid by Muthukaruppa in respect of certain moneys which he had drawn 
«on account of bonus during the lifetime of his father P i In fhe letter 
‘dated 19th October, 1939, ‘written by Muthukaruppa to Chidambara in British 
< India, he refers to the amounts that were lying in the business.at Keddah, about 
the amounts that were expected to arrive and that it would be covenient 
and in the interests of the-business if property consisting of gardens or houses were 
‘purchased whenever they were available. He also suggests that, in the alternative, 
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moneys might be transmitted to the headquarters ft or discharging the debts payable at 
he headquarters, presumably by the partnership business. He winds up by asking 
-Chidambara to consider these, matters and appareil a direction from 
‘Chidambara as to the way in which the moneys should be t with or disposed of. 
“This letter, in our opinion clearly indicates that Chidambara in British India, was 
looked to by Muth pa for directions as regards the application of the moneys 
piace caer a letter dated 22nd April, 1940, written by Chidambara, 
the fc of shaving from British India to Muthukaruppa, Chidambara refers to 
drawn moneys from the Keddah bin ên to the headquarters 

justifies his withdrawals on the ground that the discharge of debts, resumably 
pees aah in British India, was-as important as the conduct of the business: 
on a large scale at Keddah. This is with a view to satisfy Muthukaruppa that 
he was not withdrawing moneys from Keddah in order to reduce the volume of the 
business and the profits derivable at Keddah, but with a view to eee diba debt 


, carrying a high rate of interest and ey ee 
This Jester above’ that the moneys ef thei fen at sia tory larei eee aa 
by the partner Kaka an sae who was resident in British India and applied for - 
‘payment of the partnership debts. This is clearly indicative of the control and ` 
agement of business by the resident partner.- There are two other letters 
dated roth March, 1941 and gist March; 1941 which show that the agent who was 
to succeed Muthukurappa was selected and sent by Chidambara from British India 
sand a Gower PTE Was IE in daja of the new agent be Chidambara 


from British India empowering the agent to conduct the business as successor: to 
Muthukaruppa. The cumulative effect of the several circumstances and the corres- 
\pondence narrated leads, in our opinion, to the conclusion that it cannot be . 


of the firm in this case that the control or management of its affairs was 

situated wholly without British India. Therefore, the Income-tax Officer was right 
dn assessing the firm as a resident and the decision of the Appellate Tribunal to the 
spay ia na The Appellate Tribunal has overlooked the significance of the . 
t we have referred to above and its finding is therefore vitiated by a mis- : 
apprehension ofthe crucial documen ia the ase. It is not right, as the Appellate 
done, to brush aside these documents as merely informative. 

Informative correspondence is a necessary part of the exercise of contro] and manage- 
ment of a firm’s business and the substance of the acts of management and control. 
has to be looked into, The giving of information and the furnishing of accounts” 
may be a relevant piece of evidence in i at the conclusion whether the | 
-control and management were exercised from British India, Si 


We ereire adioa thie Eat ct Mie qu ions formulated in this judgment 
U AIETE ad Ai nk ia sami e answer the second of the questions, , 
formulated in this judgment in the affirmative and against the’ assessec, because , 
tit was agreed in the course of the below, that the answer to the previous: _ 
-question should also govern the answer to be given to this question. In the result, ., 
.both the questions are answered against the assessee and.in-favour of the department, . 
“The Commissioner of’ Income-tax pe De eh eet tas GRA I Mee ae 
Ra. 250. 


V. S. | ; i Reference -answered against the assesses.) 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justiaz HORWILL AND Mr. Jusricz BALAKRISHNA AYYAR. 


The lo French Textile Co., Ltd., by Agents, Messrs. Best & Co., 


2. ; 
The Income-tax Appellate Tribunal, Madras, Bench, Madras, and 
another ’ .. Respondents. : 

Specific Relisf Act (I 1877), section 45— 7 ication to direct Incoime-t pellate 
itl fr nt mn’ i rt a ik Tle teense la (x of teases. 66- 
— Scope A ` 

ion 66 of the Income-tax Act is self-contained with regard to the procedure to be adopted 
when an asessec or Commissioner is dissatisfied with the order of reference and it does provide for 
the contingency when the statement of the case is incomplete, as well as for that when no reference 
has been made at all, Hence, section 45 of the Specific elief Act cannot be invoked for the purpose 
of requiring the Appellate Tribunal to refer also further questions of law raised before it. 

Appeal from the Judgment and Order of Yahya Ali, J., dated sist 
January, 1949, in Application No. 33 and 3391 of uh and in the exercise 
of the Ordinary Original Civil Jurisdiction of the Court. 

O.§T. Nambiar instructed by Messrs. King and Partridge for Appellants. 

C. S. Rama Rao Sahsb for Respondents. 

The Judgment of the Court was delivered by 

Horwill, #.—The-appellants raised certain points before the Income-tax Appel- 
late Tribunal and asked it to refer under section 66 of the Indian Income-tax Act. 
certain questions to the High Court for decision. The Tribunal has referred: 
certain questions ; but it considered that the other proposed questions either did! 
not arise or were in the nature of arguments. The appellants th n filed am 
application in the Original Side under section 45 of the Specific Relief Act for a 
writ of Mandamus requiring the Income tar }ppe st Ti unal to refer also the 
other questions of law raised by the appellants before the Tribunal. Yahya Ali, J., 
held that as section 45 of the Specie Relief Act had no application, because 

ts had an appropriate remedy under the Income-tax Act. 

It is not denied in this court that if a remedy is open to the ap ts under- 
section 66 of the Income-tax Act, an lication under section 45 the Specific- 
Relief Act would not lie. So the short point argued here is whether under- 


section 66 (2) of the Income-tax Act, the Court can require the Appellate- 
Tribunal to state the case further and refer to this court the other points of law raised. 
by the appellants. $ 


The learned J in the course of bis judgment has set out the history of the 
isions to be found in section 66 (2) which give a right to the assessee to move the- 
Court to require the A te Tribunal to state a case. It is conceded that. 

if the Appellate ‘Tribunal to state any case at all, or refer any question 
of law, en the High Court has power to require the Appellate Tribunal to state- 
a case ‘and refer the question of law ; because the sub-section says so specifically in 
so many words. The question is whether, when a case is stated and one or more- 
ints of law are raised, the High Court can require the Appellate Tribunal to refer: 
saree questions of law. It would indeed be a strange omission from this section 
ff the High Court should require the Appellate Tribunal to refer a question of law 
when none had been refi and yet was unable to require the Appellate Tribunal 
to state further questions of law where only one or more had been referred. The- 
difficulty arises out of the use of the singular in sub-section (2) and in other 
the section in referring to “ the question of law,” thus making it appear 

that the section applies only to one question of law referred or not referred by the- 
Tribunal. Clearly, section 66 was not intended to have that limitation ; and we 
must apply the general principle of interpretation of statutes that the singular- 
includes the plural. When the section therefore refers to the question of law and. 
question raised, it means also the questions of law and the questions rhised. Where- 


* O. S. A. Nos. 38 to 39 of 1949. gih January, 1950. 
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section 66 (2) of the Income-tax Act refers to the refusal of the Tribunal to state a 
case on the ground that no question of law atises, it would seem reasonable to con- ' 
clude that the Legislature had in mind the finding thatno question of law arose on 
the point on which- the assessee or the Commissioner had asked the Tribunal to 
refer and not to have reference only to a case where a single question of law is raised 
and not referred. 5 


This particular question seems not tọ have been raised and decided in any previou 
case to which our attention has been drawn, but there must have been innumerable 
cases in which a number of points of law have been raised by assessees or the: 
Commissioner and only some of them have been referred to the High Court. Very 
many cases must also have arisen in which High Courts have been invited to require 
the Appellate Tribunal to refer further questions of law ; and one of such is Ñ. V. 
Khandoala V Co. v. Commissioner of Income-tax1. The learned Judges appear to 
have ‘considered meticulously all the provisions of section 66, although the detailed 
discussion of that section has not been set out in the judgment; but the learned 
Judges clearly came to the conclusion that section 66 (2) of the Act could be invoked 
where the Income-tax Tribunal had refused to refer ‘all the questions of law that 
were properly raised in the case. The only question that the learned Judges felt 
called upon to decide was the stage at which the objections of the assessee that other 

uestions of law should have been referred ought to be heard and determined ; and. 
| held that the proper stage was when the main reference came up for hearing. 
The relevant passage that has some bearing on the question before us is this:  / 


quano i raed or dal That is the proper time for an aggrieved party to bring to the notice of 
Court that certam further and other facts are necessary to be stated or certain further or other 
questions of law arise and should be brought for decision by the Court.” 
There are certain objections to the adoption of the course Re by Melamar 
: Judges that the objections of the assessee should be raised-only at that stage ; for 
section 66 (2) which is the only provision for the'raising of an objection that a 
question of law referred has not referred, requires the application to be made 
within six months of the A Tribunal’s refusal to state-a case on the ground 
that no question of law arises. Moreover, though it may in some ways be-con- 
venient to hear the ap nen ee time of the disposing of the main reference, 
the learned advocate for the appellants has pointed out that the postponement of the 
consideration of the asseasee’s paola to that stage would necessitate an undue 
delay in the disposal of the whole reference. Whatever may be said as to the 
at which an application under section 66 (2) should he heard, we are clearly 
of the opinion that section 66 is self-contained with to the procedure to be 
adopted when an or Commissioner is dissatisfied with the order of reference 
and that it does de for the contingency when the statement of-the case- is 
incomplete, as as for that when no reference has been made at-all. Section 45, 
of the Specific Relief Act has therefore no application. '. 
The appeals are dismissed with costs—one Advocate’s fee. =; i 
V.S. Kh. ' i ' Appeals dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— MR. JUSTIGE CHANDRA REDDI. 


CG. Ramaswami and others ` : .. Pstitioner® 
D. 
Kunjammal and others. .. Respondenis. 
Court-Fees Act (VII of 1870), sections 7 (iv-A) (Madras) and 7 (v)—Scope—Suat by quondam minor for 
of possession of has altenated by his mother ard natural guardian under undus influence—Praper for 
of the sals and payment of court-fee thareon—If necessary. 
The plaintiff filed 2 suit for recovering possession of propertie alienated by the first defendant 
his mother and natural guardian. on the tions that the first defendant 


the alienations were not therefore binding on him. On the question of proper valuation of the suit 
for purposes of Court-fee and jurisdiction, 

Held, it is sufficient for the plaintiff to value the suit under section 7 (v) of the Court-Fees Act 
and the plaintiff need not ask for cancellation of the sale deeds executed by his mother as i 
and pay Court-fee under section 7 (iv-4) of the Court-Fees Act. 

(Case-law discussed.) 

Ramastoami v. Rangachariar, (1940) 1 M-L.J. 32 : LL.R 1940 Mad. 25 FB.), Kalianna Gounder 
v. Balasubramaniam, (1946) 2, manne and Kendasami Udapar v. Annamaa Pilah (1948) 2 M.L.J. 
180; followed. : 
Ankanna v. Kameswoaram, (1935) 70 MLJ. 952: LLR. 59 Mad. 549, distinguished, 
‘Petition under section 115 of Act V of 1908 praying that the High Court will 
be pleased to revise the order of the Court of the District Munsiff, Valangiman, at 
Kumbakonam, dated 15th November, 1948, in G.S. No. 107 of 1948. 


N. R. Govindachariar for Petitioners. 
The Government Pleader (K. Kutti Krishna Menon) and P. S. Srinivasa Desikan 
for Respondents. i 


The Court delivered the following 

< Jupement :—This Civil Revision Petition raises a question relating to court-foe 
and jurisdiction. The plaintiff filed a suit for recovering ion of properties 
alienated by the first defendant, his mother and guardian. The suit 
is based on the allegations that the first defendant who was an illiterate woman 
inexperienced in life was influenced by her brother to alienate the properties for 
very low consideration in his favour and in favour of some of his nominees and that 
the alienations were not therefore binding on him. The plaintiff valued the suit 
under section 7 (v) of the Court-fees Act at Rs. 2,589-6-0 and gave the same valuation 
for purposes jurisdiction also and paid court-fee thereon. The defendants i 
contended in the lower court that the plaintiff should have asked for cancellation 
of the sale deeds executed by his mother as guardian and paid court-fee under section 
7 (iv-A). The trial court took this matter up as a prelimi question and decided 
that aie as should be construed as one asking for a prayer for cancellation of the 
sale and that therefore the plaintiff should be called upon to pay court-fte 
under section 7 (iv-A) of the Court-Fees Act. In reaching this conclusion he 
relied upon some decisions of this court one reported in Doraiswami Reddiar v. 
Thangavelu Mudaliar), a decision of Venkatasubba Rao, J., and another ruling reported 
in Venkatakrishniah v. Shaik Ali Sahib? and also in Devaki Antarjanam v. Mariakuta 
Umma? 

The present revision petition is filed ch that order of the District Munsiff 
by]the aggrieved plaintiff. The validity of this Order is attacked by the counsel 
for the petitioner on the ground that the view taken by the trial Court is net sound 
and sustainable having regard to a number of decisions of this Court which lay 


*“C. R. P. No, 1686 of 1948. agrd November,, 1949. 
1, ALR. 1929 Mad. 668; ee ~ g. (1946) 2 MLL J. 166. 
2. ALR. 198 Mad. gat. 
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down the principle that in cases similar to this the plaint need not contain a prayer 
“for can ion or for setting aside the sale deeds. 


The short question that has to be considered by me therefore is whether the 
plaintiff’s valuation of the suit under section 7 (v) af the Court-Fees Act is correct 
or whether he is bound to frame the suit as one under section 7 (iv-a) for the 
purpose of court-fees and jurisdiction. In support of his contention the learned 
counsel for the petitioner cited to me a number of authorities and contended that 
the decisions relied on by the trial Court did not lay down the correct law and 
were in conflict with some of the Bench decisions of our High Court. 


It is no doubt true that the rulings in Doraiswami Reddiar v. Thangavelu Mudaliar}, 
enkatakrishniah v. Shaik Ali Sahib?, and also Devaki Antarjanam v. Mariakutti 
Umma*, support the view taken by the trial Court. In Doraiswami Reddiar v. 
Thangavelu Mudaliar', the mother as the guardian of her minor son executed a 
release deed in favour of the erstwhile partners of her husband. On attaining 
majority the sons brought a suit for a declaration that the release was invalid and 
for an injunction. It was held by Venkatasubba Rao, J., that looking to the substance 
of the paist it must be treated as one for cancellation of the instrument and will. 
so come under section 7 (iv-a). This was followed by Wadsworth, J., in 
Venkatakrishnayya v. Shaik Ali Sahib’. In Deoeki Antarjanam v. Mariakutti Umma}, 
Somayya, J., followed this decision of Wadsworth, J. 

I shall now proceed to see whether these rulings are in conflict with the cases 
cited by the counsel for the petitioner. In Unni v. Kunchi Ammal‘, the principle 
was enunciated that in a suit on behalf of a Malabar tarward by two of its members 
to recover property improperly alienated by the late Karnavan, a prayer for cancella- 
tion of the kanom interest was not an essential part of the plaintiff’s relief and that 
therefore the suit brought beyond three years of the execution of the document 
was not barred by limitation. Though the alienation in that case was not made 
by a guardian of a minor, the following in that judgment would show that 
the learned Judges considered that an alienation by a guardian of a minor would 
stand on the same footing as an alienation by a manager of a family : 

“ In our opinion there is no distinction between this case and other cases where a similar charge 
is made in respect of an instrument of alienation executed by a who, not being the full owner 
of the property, has a conditional authority only to dispose of it. Such are the cases of a guardian 
of a minor, the of a Hindu family or the sonless widow in 2 divided Hindu ily. In these 
cascs, as was argued by the appellant’s vakil it is not only not necessary but it is not possible to have 
the instrument of alienation cancelled and delivered up, because, as between the parties to it, it may 
be a perfectly valid instrument. All that is needed is a declaration that the plaintiff’s interest is not 
affected by the instrument, and that declaration is merely ancillary to the relief which may be granted 
by delivery of possession.” : 

This case was referred to with approval by a Full Bench of our Court in Ramaswami 
v. Rangachariar®, which I will refer to presently. In Kemaraju v. Chunduri Cee 
a Bench of this Court held that in a suit for recovery of possession of property which 
was alienated by the mother of a minor it was not necessary that the plaint 
should contain a prayer for setting aside the sale deed. In that case the pro 
belonging to a minor was sold by his mother and natural ian by a sale : 
After the minor attained majority, ignoring the sale deed by his mother, he conveyed 
the property to the plaintiff who sued for possession. The learned Judges who 
constituted the Bench observed while dealing with the question whether it was 
necessary for the plaintiff to ask for cancellation of the sale deed as follows: 

“ A judicial sale has to be set aside so far as persons who are parties to the sale are concerned 
and, if not set aside, it will be binding on them for ever. Here we have not got to do with a judicial 
sale but with a private sale. The first defendant has got the right of avoiding it. By selling the 
property to the plaintiff on the footing that the sale by the mother was not binding on him he has 
chosen te avoid it, and the result of it is that from his point of view he has got a complete title,” 





ALR. 1929 Mad. 668. 5. (1940) I MLJ. ga: LLR 1940 Mad, 


I. 
2. ALR 19 paad gar, 259 (Œ.B.). 
A t a ML, J oe . (1923) 45 MLL.J. 240. 
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-In Vesraraghavalu v. Sriramulu}, it has been laid down that a minor has not got to set 
aside the transaction in suing to recover the Popes and that he can ignore the 
transaction and merely ask for possession and that being so, he does not seck the 
cancellation of the instrument, the position of a minor being different from that 
of a major executing the document. The learned Judges also held that the deci- 
sion in Alagar Atpangar v. Srinivasa Aiyangar*, which decided that in a suit in which 
the plaintiff asks for a declaration that a sale deed of the joint property by the 
father is not binding on him must be treated as a suit for cancellation of the deed 
as an alienation by a father both as of the family and as the guardian 
of his minor son is prima facis binding on him could not be upheld. In Rama- 
swami v. Rangachariar*, it was laid down that in regard to an alienation where 
poe had passed to the alienee and the plaintiff is ae for possession of 

is share after setting aside the transactions under which the properties are 
alienated, the plaintiff should stamp his relief in accordance with the provisions of 
section 7 (v) of the Court-Fees Act. The following passage which deals with this 
question in the judgment of the Full Bench at page 277 1s apposite : 

“Lam unable to t the plaintiff’s contention that he should not be called upon to pay court- 
fees in respect of any of the tran saeijoma which ho challenges because he has not sko for specific 
relief in respect of them. His plaint challenges the vabdity of transactions entered into by his father 
as manager of the family, aan parüailan of these transactions have been supplied. The plaintiff 
must pay court-fee in accordnance with the'relief which he is actually seeking. He cannot be 
allowed to evade payment by omitting to ask for relief when the success of his suit depends on relief 
arco tohim, The court must look at tho real nature of the suit and decide what the plaintiff 
is for. In this case he is for possession of his share in the estate to be calculated after 
certain transactions have been set aside ..... The plaintiff is in effect asking in respect of 
alicnations where possession has passed to the alieneces that they be set aside and that he be pace 
-in possession of his share of the properties alienated. In respect of these transactions the plaintiff 
clearly Bas to stamp his relief in accordance with the provisions of section 7 (0).” 


Though the question whether ani ka ee or 7 (v) was applicable to such 
transactions was not raised before the Bench and there was no discussion of 
the applicability of section 7 (iv-a) to the alienations in that case, this is a direct 
decision on the paint which I am bound to give effect to. This ruling of the Full 
Bench has been followed subsequently in a number of cases. In Kuppusami Goundan 
v. Mari Goundan‘, it was held that it was not necessary for the plaintiff, who filed 
a suit for partition of the family properties and for possession of his share ignoring 
a prior partition in which he was represented by his father, to ask for setting aside 
the prior partition. In Kalianna Gounder v. Balasubraniam®, it was held by Bell, J., 
following the observations of the Full Bench in Ramaswami v. Rangachariar®, that 
in a suit by the sons by their next friend for a declaration that a sale deed executed 
by their father for himself and as guardian of his minor sons was not binding on 
them not having been executed for family necessity and for partition and recovery 
of the properties the plaint should be stamped in accordance with the provisions 
of section 7 (v) as it was a suit for ion by the sons which should be dealt 
with under section 7 (v) of the Cout- Fes Act. To the same effect also is the deci- 
sion of Subba Rao, J., in Kandaswami Udayan v. Annamalai Pillai®. I express my 
; concurrence with the principle laid down in these decisions. 


On behalf of the respondent reliance was placed upon Ankanna v. Kameswaram’, 
“That was a suit for recovering the properties from the alienee on the ground that 
the alienation was beyond the powers of the guardian to make and it was held 
that the suit was barred by limitation by reason of article 44 of the Limitation Act 
as the suit was brought beyond three years of the plaintiff attaining majority, 
though within 12 years of the alienation. The question of court-fee and jurisdic- 
tion did not arise for decision in that case. It is therefore unnecessary for me 
to consider whether this case is in conflict with the decisions cited above. 


1. A:I:R.-1928 Mad. 816. ry 1946) 2 M.L.J. 459- 4 

2. hea 50 M.L.J. 406. 1948) e M.L.J. 190. 

3. (1940) 1 MLJ. 32: LLR. 1940 Mad, 7. (1935) 70 J. 352: LLR. 59 Mad. 
549. 
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For the aforementioned reasons I am of opinion that the plaint has been properly 
valued and the view of the learned District Munsiff that the plaint should be valued 
‘under section 7 (iv) (a) for the purpose of court-fee and jurisdiction is erroneous 
and unsustainable. therefore set aside the order of the trial Court and allow 
this Civil Revision petition with costs of respondents, 

K. S. / en Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justiag HOoRWILL AND Mr. Justice BALAKRISHNA AYYAR. 


‘Gudimalla Satagopacharyulu, minor by mother and guardian Vedala 
Ramanujamma wg Appellant* 

v. ; 
Tatta Sri Rama Narasimham and others > .. Respondents. 


Exscutiona—Pre-decretal assignes of decres was to enler x isfaction of decres as assign 
mani ma naminal end oro considerin If ean arn Ct kc iba decree is mansferred 
creculten, l 


Eee Gir tee a ae CG transfered phen pang the execution of the 


arrangement which had nothing to do with crecution. The truth or otherwise of a predecretal 
arrangement of satisfaction cannot be gone into in execution. 
Butchiah Chstti v. Taper Roe Neidu, (1930) 60 M.L.J. 721: LL.R. 54 Mad. 184, relied on. : 
Obiter.—A party who had of th asignm.nt of the’decree and 
consented 19 it fa te raztera Court cannot object Inter om the ground thatthe transferee decree 
bolder was a benmridar for the judgment-debtor. 
Appeal against the Order of the Court of the Subordinate J of Masuli- 
tam, dated 5th July, 1947, in E.P. No. 3 of 1947 in O. S. No. 3 of -1941) 
Bi ‘ct C 5 i Ta 
S. Swryapraksam for Appellant. 
Çh. Suryanarayana Rao and T. Subba Rao for Respondents, 
° The Judgment of the Court was delivered by 
Horwill, F.—A mortgage decree was passed by the District Judge 
‘of Masulipatam ‘on the 14th ber, 1942; and the decree was assigned to the 
t decree-holder on the 27th October, 1942. The final decree was passed 
coe ee ap Oe and on same date subsequent to that the decree was trans- 
ferred from the urt of the District Judge of Masulipatam to‘that-of the — 
‘Subordinate Judge of Masulipatam. The certificate required under Order 21, 
ule 6, wai sent will i? to tha effect that the Tarsan hed boca KAMARE tothe erteni 
“of Rs. 472-8-0. Notice was given to the a t, who then raised an objection 
“that during the pendency of the suit, even before the preliminary decree had been 
‘passed, the mortgage debt had been satisfied, but that the parties for their 
‘convenience allowed the ‘decree to be passed and then for the decree 
to be assigned to the appellant’s paternal aunt’s husband. ih nary ees 
-actually made, as already stated, on the 27th October, 1942. In order to bring 
‘about the same result as-if no decree had been passed at all, the decree-holder 
filed into Court on the 16th July, 1945, a satisfaction memo. That’ satisfaction 
“memo. is not on record ; and:we only know of one having been filed by a-reference 
to the suit register. ‘It was presumably defective in some way ; for on the ‘12th 
kn eee 


#A A. O. No. 605 of 1948, 8th December, 1949. 
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September, 1945, it would appear from a recital in the diary that the document. 
was returned ; it was not re-presented. The appellant asked the Court to make 
enquiry into this allegation and to dismiss the execution petition ; because oe 
was due to the nominal decree-holder. The learned Subordinate Judge overrul 
the appellant’s objection on the ground that this was a matter that should have 
been raised before the transferor Court and could not be considered by him. 


_ We think that the learned Subordinate Judge was right in overruling the 
oo of the appellant on the ground that he did. Order a1, rule 6, requires: 


“The Court sending a decree for execution shall send— 
(8) aana eres, Bele ere 


and 


OD Pere ree ‘n 


From this it would appear that the Court to which a decree is transferred is bound: 
by the order of the transferring Court and the terms of the certificate granted by it. 
It may be true that in circumstances such as those which came up for consideration 
in v. Shivnarayan! a judgment-debtor might be entitled even before the 
transferee court to plead di ; but where the act relied on by the judgment- 
debtor—such as in this case e filing of a satisfaction memo. is one in the 
transferor Court itsejf, the transferor Court alone would have jurisdiction to enquire 
into the allegation that there had been full satisfaction. the transferee Court 
considered that matter, it would be going behind the express terms of the certificate 
which had accompanied the decree. However, since we are satisfied that the appeal 
should be dismissed on another ground and since this point has not been fully argued, 
we prefer to base our dismissal of the appeal on the ground that no executing, 
Court, whether it be the transferor Court or the a Court, could enquire 


as to the truth or otherwise of an agreement of the nature put forward by the 
appellant. 


If the agreement set up by the appellant be true, as we must presume it was 
for the purpose of considering the question before us, then there was no debt due 
to the decree-holder on the date when the preliminary decree was passed; and 
‘therefore the contention of the a t that the debt was satisfied does not relate 
at all to execution. It is that because a memorandum of satisfaction was 
filed in the Court, -the matter would relate to the satisfaction of the decree. If 
we knew nothing but the fact that a satisfaction memo. had been filed, that argument. 
might be a good one; but we must take the allegations of the appellant as they 
stand. Although the memorandum filed in the Court may have been terhet 
a mem6randum of satisfaction of the decree; yet it was not so in fact. It was 
merely an act of the transferee decree-holder intended to bring about the same 
result as if the parties had reported prior to the ing of the decree that the 
mo debt had been paidjoff. e learned advocate for the appellant relies 
on am Chettiar v. Krishna Variar? as authority for his contention that it is 
open to the executing Court to consider the truth or otherwise of a pre-decretah 
arrangement. That decision, however, is not to the effect that an executing Court 
can consider the truth of any pre-decretal arrangement. The particular arrange- 
ment in that case was that the decree should not be executed for a certain time. 
- The learned Judges held that since that agreement related to the execution of the 
decree, the executing Court should go into the matter. That case therefore can 
be no authority for'the contention of t the appellant that an arrangement that has. 
nothing at all to do with execution can be considered by an executing Court. An 
authority is hardly necessary for the abn egal that an executing Court cannot 





. enquire into ecretal have nothing to do with execution ;, 

but Mr. Suryanarayana has referred us to .Butehiah Cheti v. Tayar Rao Naidu?’ in 

“oq. ALRI Bom, aoe. 3. (193p) 60 MLJ. 721 1 TLR. 54 Mad. 184. 
_ 2. (916) 32 L-J. 18 : I.L.R. 40 Mad. a33. h 
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which a Bench of this Court held that the truth or otherwise™of a pre-decretal 
agreement of satisfaction could not be gone into in execution. 


The learned advocate for the appellant has cited Ramayya v. Arishnamurtil, 
to show that an executing Court can and must consider in execution the truth 
of an allegation that the transferee decree-holder is a benamidar for the judgment- 
debtor ; because the isions of Order 21, rule 16, require it to do so. The trans- | 
feree decree-holder here was not, however, on the appellant’s allegations, a 
benamidar for the judgment-debtor. The transfer of the decree to the transferee 
decree-holder was nominal in the sense that he paid no consideration and obtained 
no title, though he was to enter up full satisfaction in order to fulfil the agreement 
entered into before the decree was passed. In any event, the stage for considering 
whether execution can be refused on the grounds set out in Order 21, rule 16, has 
passed. The appellant admittedly received notice of the application to assign 
the decree; and he consented. That was done before the transferor Court ; 
and if any party wished to raise an objection to the assignment of the decree on 
the ground that the transferee decree-holder was a benamidar for the judgment- 


debtor, he should have done so at that stage. If he did not, he could not do so 
later. 


~ The appeal is dismissed with costs. 


KS. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTIGE RacHava Rao, 
Arunachala Pillai P .. Appellant * 

; \ 

D. 
Ponnusami Naidu and another .. Respondents. 

Madras Hindu Religious Endowments Act (II ef 1927, as amended by Act X of 1946), Setioa 84 (8) 
—Onrder declaring a temple as non-excepted—Amendmemt i distinction between and nan-excepted 
temples coming into forcs subsequently—l f renders order appeatable. 

Where by an order, dated 13th March, 1946, a District Judge declared a certain temple as 
non-excepted and the Amendment Act of 1946, amending Act II of 1927, came into force subse- 
quently on and April, 1946, which abolished the distinction made by the earlier Act between excepted 
and nan-excepted temples, on a question whether the order was appealable, 

Held : The right of appeal given by sub-section (3) of section 84 as amended must be understood 
in the context setting of amended section only as referring to an order, as such declaring 
or not ael iag e ake a hereditary trustee. It could not obviously refer toa decision that e 
person is nota itary trustee involved in an order that a le is not an excepted temple, 
made under the original Act and hence no appeal would lie against such an order. 


Appeal against the order of the District Court, Salem, dated 13th March, 19465 
in OF. No. 26 of 1944. 

A. V. Narapanaswami Aiyar for Appellant. 

K. V. Ramachandra Aiyar and M. Seshachalapathi for Respondents. ~ 

The Court delivered the following 


Jupemmnr.—It is objected for the respondent that this eal does not lie. 
` This appeal is one preferred against an order of the learned District Judge of Salem 
declaring a certain temple non-excepted. The order was made on 13th March, 
1946, and on and April, 1946, section Bg af Midra aet Ta came to be 
modified by section 40 of Madras Act X of 1946, which abolish e distinction 
made by the former Act between excepted and non-excepted temples. 





1. (1916) I.L-R. 40 Mad. 296. a 
* A, A, O. No. 608 of 1947. 14th October, 1949. 
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The order would doubtless be unappealable under the original Act, but, it is 
urged for the appellant, that the right of appeal given by sub-section (3) of section 84 
-as amended covers the order. This, in my opinion, is not a correct way of i 
the sub-section of the amended section. The right of appeal given by the sub-section 
must be understood in the context and setting of the amended section only as refer- 
ring to an order, as such declaring or not declaring a trustee, a hereditary „trustee. 
It cannot obviously refer to a decision that a person is not a hereditary trustee 
involved in an order that a temple is not an excepted temple, made under the 
original Act. 

I accept the preliminary objection and dismiss this appeal with costs. 

K.C. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnkr. Justiaz GovinpA MENON, AND Mr. Justice BASHEER AHMED 
SAYEED. 
Raja Suraneni Suryaprakasa Rayanimgar and another .. Appellants * 
D. 5 
Dodla Balaramireddi and others .. Respondents. 
Madras i Rilf Act UV of 1 , Section o—Scaling down claimed b i 
an Agriadtensts Reltef cee 938) by non-agriculturist 
The Arit dek nant (father) and dofadants 4 eae were mortgagors of a property in favour 
-of plaintiff by a deed, dated goth oo) 1929. i 1gth June, 1939, the first defendant made a 


ift of the same property to the third and though the first defendant had agreed to 
i the encumbrance he did not do so but on the other hand acknowledged the mortgage debt 


without paying the same, In the suit filed on the mortgage in 1943, the fifth defendant it. 
“On the question whether the fifth defendant, who was not an agriculturist, could be enti to the 
advantages of scaling down under Act IV of 1938, 

Held, that the ans eae dories. te hypotiora would not be entitled to relief in 
espoct of the mortgage debt under Act 1938, when agriculturist mortgagor was not at the ' 
time when the matter was before the Court a person liable to discharge the debt. 

Suganantha Mydaliar v. ns inant Cheiti, (1947) 2 MLL.J. 279; Visoasundararow v. Kusala- 
ramayya, (1946) 2 M.L.J. 72, followed. 

Appeal against the decree of the Court of the Subordinate Judge, Nellore, 
dated gist January, 1945, in O.S. No. 62 of 1943. 


V. Venkatachari and K. Mangachari for Appellants. 
'C. Chinnappa Reddi and K. Venkataratnam for Respondents. : 
The Judgment of the Court was delivered by 


Govinda Menon, 7.—Defendants 1 and 5 in O.S. No. 62 of 1943/0n the file 

‘of the Court of the Subordinate Judge, Nellore, appeal against that portion of the 
< learned Judge’s decree by which relief under the Madras iculturists Relief 
Act (IV of 1938), had not been given in favour of the fifth defendant; and the 
‘question that arises for decision is whether the fifth defendant, admittedly a non- 
agriculturist is entitled to claim the benefits of Act IV of 1 gi ih view ot this coe 
cumstances of the present case. The first defendant, the father, and his three sons, 
, defendants 2 to ee eae af the 
laintiff. The fourth defendant was not an executant of the document. 
Fhe mortgage was dated goth October, 1929. dabsequentty on the 4th October, 
" 1935, the first EEIE aie Rs. 5 towards the mo and acknowledged the 
existence of the debt by Exhibit P-1 (a). In the meanwhile, on 12th June, 1 33 
by Exhibit P-4, the first defendant made a gift of this property in favour of has 
son-in-law, the fifth defendant. There is no doubt a clause in Exhibit Pa whereby 





* Appeal No "415 of 1945. a y 24th October, 1949. 
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the first defendant had agreed to discharge the encumbrance existing on the propery: 
But he did not do so ; on the othar hand, he acknowledged the mortgage debt with- 
out paying the same. The suit filed on 17th August, 1943, was o by the 
fifth defendant and the principal contest in the appeal is by the defendant 
though the first defendant is also an appellant. The question is whether the fifth 
defendant, is entitled to the benefits of the Act. The lower Court has found that 
the first defendant was an agriculturist and the fifth defendant, not. On account 
of that, a decree by sale of the hypotheca was passed in favour of the plaintiff for 
the amount dam without giving any deduction under Madras Act IV of 1938. 


The question that arises for consideration is really covered by the decision 
of Wadsworth, J., in Suganantha Mudakar v. Ki | Chetti!, where the learned 
Judge held that a non-agriculturist purchaser of a hypotheca is not entitled to relief 
in respect of a mortgage debt under Act IV of 1938, when the agriculturist mort- 
gagor was not at the time when the matter came before the Court, a person liable 
to discharge the debt. Therefore it was held that such a purchaser was not entitled 
to have the debt scaled down merely because the mortgagor was at the commence- 
ment of the Act an agriculturist entitled to the benefits of the Act which benefit 
he has not claimed. In this connection the learned Judge referred to an earlier 
decision of himself and Patanjali Sastri, J., reported in Vistogsundararow v. Kusala- 
ramayya*, where similar observations were made. Extracting a from the 
decision in Viswasundararow v. Kusalaramayya*, the learned Judge held, that the 
fortuitous benefit cannot be claimed as of right by the purchaser who is not an 
agriculturist. It is the incidental result of a claim successfully advanced by the 
mortgagors. In both those cases, at the time the Act came into force, the mortgagor 
was entitled to the benefits of the Act; but on the date when the suit was filed, 
the mo or was not so entitled. That is clear from Viswasundararow v. Kusala- 
ramayya%, . Vedantachariar for the appellant tries to distinguish these cases 
on the ground that in both the cases, Suganantha Mudaliar v. i Chettit 
and Viswasundararow v, Kusalaramayyal, the mortgagor did not claim any benefit 
under the Act; whereas in the present case he has claimed the benefit and that 
would make all the differences between those decisions and the present appeal. 
But in the discussion in Suganantha Mudaliar. v. Ki i Chetti, the learned 
Judge has stated that the mortgagors had not clai any relief and while explain- 
ing the earlier case and stating its facts, Wadsworth, J., impliedly stated that the 
question of the mortgagor claiming the benefit would arise only if he is 1 y 
entitled to claim it and not as in the present case where all the remedies which he 
had were barred at the time of the suit. 


Mr. Vedantachariar invited our attention to a few earlier cases, the earliest 
of them being Arunachalam Pillai v. Sestharam Naidu’. ‘That laid down the general 
Proposition that where in a suit to enforce a mortgage against an agriculturist 
mortgagor there is a purchaser of the whole or a portion of the equity of redemption 
who is not himself an agriculturist the benefits of scaling down granted by Act IV 
of 1938 which a mo r agriculturist could have claimed would enure to the 

t of the non-agriculturist purchaser ; and in coming to that conclusion the 
earned Judges held that $ 


“the purchaser in Court auction took ar property subject to the burden of the mortgage 
and if the burden is by reason of the provisions of section 8 of Act IV of 1938 reduced without pay- 
ment, the purchase proves to that extent an advantageous one and there is nothing in the Act to 


deprive the purchaser of the fruits of his lucky purchase cven though he is not an agriculturist ’’, 


Looking into the facts of that case, it is clear to us that there the mo could 
BE CE a E E ee ee ee ees a w from 
claiming that and when he claimed that benefit, the non-agriculturist purchaser, 


1. EH } 2 MLL J. 273. 3. (1941) 1 MLL.J. 561: LL.R. (1941) Mad. 
a. toa 2 M.LJ. 72. 930. - 


416 THE MADRAS LAW JOURNAL REPORTS. 1950 


who stands in his shoes to a certain extent, is also entitled to the same. Mr. Vedanta- 
chariar also wanted us to hold that the two decisions above referred to had been. 
distinguished in a later decision in Kailasa Tear v. Ramaswami Aiyangar’, by Happell 
and Govindarajachari, JJ. On a close reading of this decision we find that in 
that particular case there was in fact an application by some of the judgment- 
debtors to scale down the decree which was allowed. As against one of them 
the application to scale down had been dismissed and, therefore, he could not have 
claimed the benefits of the Act. It is in such circumstances that the learned Judges 
say that whatever benefits accrued to the judgment-debtors who had applied, 
and successfully, to get relief under the Act could enure to the benefit of the other 
person who by some reason or other was not entitled to claim it on that particular 
occasion. It seems to us that that decision is also distinguishable from the facts 
of the present case. ; 


An earlier case in Pappammal v. Ramaswami Chsttiar*, has been brought to our 
notice for supporting the contention that in matters like this, the crucial date when 
the Court has to view the applicability of the Act is not the date when the suit is 
filed but on the 1st October, 1937, when, according to Madras Act IV of 1938, 
the commencement of the Act should be deemed to have taken place. We do 
not think that the observations in P v. Ramaswami Chsttiar®, can be usefully 
applied: to the t case. In addition, out attention has been called to two 
other cases in Subharaya Goundan v. Nachimuthu Mudaliar? and Ankamma v. Basava 
Punnayya*, the latter of them to support the contention that it is the duty of the 
creditor to scale down the debt himself without any kind of application or act on 
cau i of the debtor. How far the observations of Patanjali Sastri, J., in Antamme 
v. Basava’ Punnayya,* are really necessary for the decision of that case we need 
not now go into. But the proposition which Mr. Vedantachariar contends that 
in all cases where the Agriculturists Relief Act has to be applied, even if the debtor 
does not raise his little finger or claim any benefit, the tor and the Court should 
take upon themselves the duty of scaling down the debt is a very wide one which 
would render innocuous and otiose the other decisions regarding*the duty of an 
agriculturist debtor. 


It seems to us, therefore, that the facts of the present case are indistinguishable 
from the case in Suganantha Mudaliar v. Ki | Chetti®, We are in perfect 
agreement with the decision of the learned Judge and we find it difficult to say 
that that decision is wng pey in view of the fact that it is based upon observa- 
tions contained-in Vi arow v. Kusalaramayya*, which was a decision by a 
Bench. In these circumstances we are of opinion that the decision of the lower 
Court is right. 


It is pointed out to us that the decree as drafted by the lower Court makes 
all the defendants liable to “ pay into Court on or before the 31st day of July, 
RGA yo si LT BENE te n dae aa ioe eet de ani e bee 
and as the a a grater egret irra eae eee ham nea the decree 
should be modified by stating that the fifth defendant as successor in interest of the 
irig aken devout or iN 


e mortgaged properties pay the amount of ètc. etc, 
With the modification indicated above, the appeal is dismissed with costs. 


K.C. — Appeal dismissed. 





1.’ (1948) 2 M.L.J. 28. 4. 1945) 1 M.L . 986. 
4 r 2 MLJ. 273. 
. «1 2 M.L.J. 72. 
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[PRIVY OOUNOLL.] 
(On appeal fram the High Court of Lahore.) 


Present :—Lorp Smonps, Sm JOHN BEAUMONT AND Sm LIONEL LEACH. 
Kanda and others .. Appellants * 


Cinik Breese Coda (F of 1908) -Setien 159; Orek G, Tea AT i ede ap rule o and Order 14, rule t 
— Public recerds—. ‘esibility in evidence at a late stage—Dixretion ef Court—lesme not arising on 
edinir Should not ba framed by Courts Limit to ths power of Courts to amend pleadings. 

The observation in Gopika Raman Rey v. Atal Singh, (1929) 56 M.L.J. 562: L.R. 56 I.A 119: 
I.L.R 56 Cal. 1003 (P.C.), that where leave of Court is necessary for ission of documents, such 
‘leave should not: ordinarily be refused when the documents are official records of undoubted 
authenticity cannot be read as implying that there is no discretion left in a trial Court, when ıt fs 


a matter of admitti yblic records ata late stage. The Court has a discretion and while 
Poe be a wise exercise of discretion to admit such evidence, the question must 
decided in case in the light of the particular circumstances. 


9 by 
exercised in accordance with legal principles and it would not be open to a Court under section 159 
ee 17, Civil Procedure Code, to allow an amendment which would involve the setting 
up of a new case, 


Ma Shose Mya v. Maung Mo Hasung, (1921) 48 I.A. 217 (P.O), followed. 
Ralph Parikh for Appellants. ; 
J. M. R. Jayakar for Respondent. 4 ' 
Theit Lordships’ Judgment was delivered by | 
_ Sm LIONEL Leaon.—The parties in this a are Dadra Rajputs, an agri- 
cultural tribe of the Montgomery District of Punjab. The appeal arises out 
of a suit brought by the ap ts in the Court of the Subordinate Judge, Mont- 
gomery, challenging the, dity of a deed of gift, executed on the 17th December, 
1938, by Mussammat Rajan, the first t, in favour of her grandson, the 
|” second defendant, who is the respondent in the appeal. 
The first defendant is the widow of one Amira, who died in or about the 
1913. The respondent is the son of a daughter of Amira and the first defendant: 
On the execution of the deed of gift the respondent applied for mutation of names 
in the records kept by the land revenue authorities, but the Assistant Collector 
refused the application on the ground that 
š - “ a female has, under no circumstance, a right to alienate property by sale or by way of charity 
under a will, oral or in writing ". Eo . 
and his decision was upheld Pe tee de Thereupon the respondent 
filed a suit in the Court of the Subordinate Ju Montgomery, for a decree for 
the posession of the land. The only defendant’ was the donor and on the gth 
November, 1939, with her consent, the Court passed a decree in the terms of the 
prayer in the plaint. f 
Two days later, the appellants, who are collateral members of the respondent’s 
family, fled in the apa E Ju ’s Court the suit which has given rise to this 
The appellants pleaded t the land was’ ancestral, that the gift of it, 
tp iie regpondlent woa canai O te apialncd by Bact te decease 
and that the ent 


rightly had ‘obtained by fraud the decree passed 
in his favour on the gth N: , 1939. They asked for a decree declaring that 
the deed of gift was null and void as against and, therefore, did not affect 
their reversionary ri The ent filed a written statement, in which he 
denied that the was an He alleged that the parties were 


governed 
by Mohammedan law, under which there were no restrictions on the donor’s 
powers of alienation, that the revenuefofficers had erred in refusing mutation of 
names, and that the decree in the previous suit was good. In a separate written 
statement the donor supported the respondent's case. ` 


* P.C. Appeal No. 42 of 1947. : 6th December, 1949. 
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After the evidence had been closed and the case had been adjourned for the 
hearing of the arguments, the first appellant applied for leave to file certified copies 
of two extracts from public records, which were said to have bearing on the question 
whether the land was ancestral. Order 13, rule 1, of the Code af Civil Procedure, 
requires the parties or their pleaders to produce at the first hearing of the suit 
all documentary evidence on which they intend to rely, and rule 2 provides that 
no documentary evidence in the possession or power of a party, which should have 
been, but has not been, produced in accordance with the requirements of rule 1, 
shall be received at any subsequent stage of the proceedings, unless good cause 
is shown to the satisfaction of the Court for its rea ae The Court receiving 
such evidence must record the reasons’ for so doing. The Subordinate Judge 
rejected the application on the ground that it was no stage to accept additional 
evidence when the defendant had closed his rebuttal and the case had been adjourned 
for the hearing of arguments. 

i In his judgment which was delivered later, the Subordinate Judge held that 
the appellants failed to prove the custom alleged by which a widow could. 
not give her deceased husband’s property to her daughter’s son, that the land was 
not ancestral, that in the absence of custom Mohammedan law governed the case 
and that under such law the gift was valid. In accordance with these conclusions 
he dismissed the suit with costs. The ap ts appealed to the District Court. 
In addition to challenging the findings of the Sub dini udge they said that he 
had erred in tnare | to admit the further evidence. e District Judge held 
that the Subordinate Judge was ectly justified in refusing to admit the documents. 
at the time when the Court only to hear the arguments, and that no case had 
been made out for their admission in appeal. He also agreed with the Subordinate 
Judge’s finding that the land was not ancestral, but he held that the parties were 
governed by custom in the matter of alienation and he sent the case back to the 
trial Court for decision on a further issue which he framed in these words :— 

‘* The land in suit having been found to be non-ancestral, do the collaterals exclude the daughter's 
son according to the custom of the parties and is the gift, therefore, invalid ?” 
This issue did not arise on the pleadings. 


Both sides appealed to the High Court at Lahore. The appeals were heard 
by Bhide, J., who held that the Subordinate Judge had been right in not admitting 
the two documents in evidence, but that the District Judge had erred in framing 
a new case for the appellants, and in remanding the suit for triad on the new issue. 
He agreed that the land was non-ancestral. The result was that the learned Judge 
dismissed the appellants’ appeal and accepted that of the respondent. 


The ap ts then filed an a under the Letters Patent of the High Court. 
This se gear decided by Din Mohammad and Mehr Chand Mahajan, JJ., 
who upheld the judgment of Bhide, J. 


In their ap to His Majesty in Council the appellants maintain that the 


Subordi Judge wrongly refused to admit the additional evidence and that the 
District Judge was right in ing the new issue and in remanding the case to the 
trial Court for further hearing, ask that leave be granted to them to amend, 


the plaint in order to cover the new issue. 


On the question whether the Subordinate Judge erred in refusing to admit 
the two documents, Mr. Parikh laid stress on the case of Gopika Raman Roy v. Atal 
Singh, where Sir John Wallis, in delivering the judgment of the Board, said that 
where the rules of exclusion apply and the documents cannot be filed without 
leave of the Court, that leave should not ordinarily be refused where the documents. 
are official records of undoubted authenticity, which may assist the Court, to decide 
rightly the issues before it. It would be erroneous to read these observations as 
implying that there is no discretion left in a trial Court when it is a matter of admit- 
ting public records at a late stage. The Court has a discretion and while generally 
————_—— aaaeeeaa 


1. (1929) 56 ML.J. 562 : L.R. 56 LA. r19 : ILR. 56 Cal. 1003 (P.C.), 
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speaking it will be a wise exercise of the. discretion to admit such evidence, the 
question must be decided in each case in the light of the particular circumstances. 

The only reason disclosed by the appellants in their application for the admission 
of the documents at that late stage was that they had no knowl of them before... 
The District Judge in his judgment pointed out that apparently neither the appellants. 
nor their counsel had consulted the Revenue records before filing the suit and. 
ignorance of entries therein would not provide a sufficient excuse for the delay 
in making the application. Three ap Courts in India had held that the 
Subordinate Judge exercised a wise discretion in refusing to admit additional. 
evidence and their Lordships are not prepared to say they were wrong in so holding. 

Their Lordships agree with the learned Judges of the High Court that the 
Dike Covet erro in Bocaire the nen twee adn kaning tive cle badk t the 
trial Court for further hearing. As already indicated the question embodied 
in the additional issue was not raised in the pleadings. The appellants founded 
their claim on the ground that the land was and it was on that ground. 
that they challenged the right of the widow to make the gift. ak anana 
the ings in the trial Court did suggest that even if the land was fo 
to be non-ancestral, the widow would still be incompetent to dispose of it. In 
Eshenchunder Singh v. Shamachurn Bhuttol, Lord Westbury described it as an absolute: 
_ necessity that the determinations in a cause should be founded upon a case to be 

found in the pleadings or involved in or consistent with the case thereby made. © 
The course ided.upon by the learned District Judge offended against this | 
principle and their Lordships consider that he was rightly overruled. 

In asking the Board to allow the plaint to be amended at this stage, attention. 
has been drawn to the provisions of section 153 and Order 6, rule 17, of the Code 
of Civil Procedure. powers of amendment conferred by the Code are very 
wide, but they must be exercised in accordance with legal principles and thar 
Lordships cannot allow an amendment which would involve the setting up of a 
new case. The judgment of Lord Buckmaster in Ma Shwe Mya v. M Mo- 
FHinaxng’, is di in point. It was there held that it was not open toa Court 
under section 153 and Order 6, rule 17, to allow an amendment which altered: 
the real matter in controversy between the parties. The application for leave to: 
amend is rejected. ; 

; Their Lordships will humbly advise His Majesty that the appeal should be- 
dismissed. The appellants will bear the costs. iy me 

Solicitors for Appellant: T. L. Wilson Y Co. 

Solicitors for Respondent : Douglas Grant X Co. 

V. 8. 8 Appeal dismissed.. 


[PRIVY OOUNOIL.] 
(On appeal from the Chief Court of Oudh at Lucknow.) - 
. PRESENT — LORD SIMONDS, LORD RATOLIFFE AND SR LIONEL Laan. 
Sardar Autar Singh and another .. Appellants* 
v. : <- ; p . 
Raja Sir Mohammad Ejaz Rasul Khan (since deceased) and i 
others. .. “Respondents. 
_ „ eil Procedure Code (V of 1908), Onder 94, ruler a (a) and (9) and T-P. AH (IF af 1882), Soini Gor 
proviso and 98—Pocver of to reopen final Sor foreclesure to grant religf on equitable grounds. 
Order gf, rules 2 (3) and (9) of the Civil Procedure Code contain cloar statutory directions pre-. 
cluding: the ofa decree for foreclosure on equitable grounds. Hence an executing 
Court no power in the exercise of its equitable jurisdiction to grant relief against a penalty to, 





1. (1866) 11 MTA. 7 (20). `a. (1921) 48 LA. ary (P.C.). 
* P, O. Appeal No. 43 of 1948. | " --- - 6th December, 1949. 
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reopen a final decree for foreclosure by extending time for redemption in a case where the decree 19 
one passed by consent of parties. 


J. M. Pringle, K. C. and Chinna Durai for Appellants. 

W. W. K. Page, K. C. and L. M. Jopling for Respondents. 

Their Lordships Judgment was delivered by 

Sm LIONEL Lzace :—This is an appeal by special leave from a decree of the 
Chief Court of Oudh, dismissing an appeal from an order passed by the Civil 
Judge of Lucknow in execution proceedings. The questions which arise are 
whether the court’s Heaps jurisdiction to grant relief against penalties and 
forfeitures extends to the granting of relief in ings taken for the execution 
-of a final decree for foreclosure, the decree having been passed by consent, and, if 
so, whether this is a proper case for the exercise of the jurisdiction. 


WA On the 16th January, 1934, the a ts mortgaged three houses in Lucknow 
to Raja Sir Mohammad Ejaz Rasul to secure an advance of Rs. 32,000, 
Possession of the houses was given to the mortgagee, who had the right to collect 
the rents from the tenants and, after providing for repairs, to appropriate the 
balance of the money received by him as rent in satisfaction of interest on the amount 
advanced. The mortgagors undertook to redeem the properties after five years by 
the payment in one sum ofthe total amount due. It was stipulated that if the 
‘mortgagors didnot redeem within the five years the mo would have the 
, Tight to obtain through the court a decree for foreclosure. It was ently 
agreed that the mortgagors should collect the rents and, after. deducting 
outgoings, should pay the balance to the mortgages. oS ae: - 
The mortgagors failed to redeem the mortgage at the end of the stipulated period 
of five years, and on the 16th May, 1939, the mortgagee instituted a suit in the court 
-of the Civil Judge, Lucknow, claimining a decree for the payment of Rs. 32,000 
and in default a decree for foreclosure. He also claimed to be entitled to a er 
sum of Rs. 7,000, which he averred was the balance of the rents collected by the 
mortgagors in accordance with the arrangement made subsequent to the mortgage. 
On the 18th October, 1940, an agreement of compromise was entered into 
and a copy ofthe agreement was filed in court. Clauses 1,2 and 6 are important. 
“They read as follows :— f 


“1, That the plai tiff has given up all the profits due to him and has reduced 
‘his claim to a sum-ot Rs. 20,300‘1nclusive of costs. i i 

2. That a decree for the said sum of Rs: 20,300 shall be passed in favour of 
the plaintiff against the defendants in accordance with the following conditions :— 

a) That the said sum of Rs. 20,300 shall be paid by the defendants to the 
plaintiff in two equal instalments of Rs. 10,150 each on the 15th February, 1941, 
and the 15th LA bagan 1942. 

(b) That if the said two instalments are not paid by the 15th February, 1942, 
-and a single pice remains due to the plaintiff on thatdate this decree shall be deemed 
‘to be a final decree for foreclosure in lieu of the full sum claimed in the suit and costs. 


The plaintiff shall. be entitled to obtain possession of the houses mi 
and if there is any difficulty in his so doing he shall be entitled to obtain possession 
‘through court in execution of this decree. p : 

That if at any time the defendants do not abide by the conditions of this compro- 
mise with regard to the payment of the money and make any application for further 
jnstalments, then the reduction which the plaintiff has made in his claim shall be 
deemed to have been withdrawn and this decree shall be deemed to be a Hecree for 
foreclosure for the full amount claimed in the suit together with costs and profits 
occurring due since the date of the suit.” 


On the same date a decree described as a preliminary decree for foreclosure, 
“was passed in accordance with the agreements. i 
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On the 24th February, 1942, the mortgagee’ applied for execution of the decree 
IDa Ooi ot panapa This was granted and possession was duly given. On the 

March, 1942, the mortgagors filed objections to the execution under section 47 of 
the Civil Procedure Code. They asked - court in exercise of its equitable juris- 
«diction to ae E ee an La 
pursuance thereof and to give sufficient time f payment of the.amount. They sai 
that the value of the three houses was twenty- times greater than, the d 
amount of Rs. 39,000 and therefore the decree was . According to the 
:mortgagee the value was about Rs. 80,000. The | Judge estimated the value 
to be Rs. 1,50,000 on the prune that property an Ladem had great ly increased 
“in value since 1923. 


On the 4th June, 1942, the Civil Judge dismissed the mortgagors’ saa 
-He held that the decree passed in accordance with-the agreement of compromise 
-operated as a final decree for foreclosure and therefore the m could take 
“out execution without first obtaining a final decree ; that clause 2 (6) was not penal 
as a clause providing for forclosure in case payment was not made by a-specified 
-date could not be treated as such ; and that clause 6. ee ee ee 
ight to claim extention of time after the decree for foreclosure had becpme final. 

aa E aa e a 
‘the objectors. 


The mortgagors pene eee Chief Čourt” of Oudh! which dismissed the 
-appeal on the goth September, 1943. -The reasons ‘are summarised at the end of 
tthe judgment in these words :— 


“Wono cleariy of opinion thatthe right to race the property on payment of the amount 

ieee nal gantel cher by clase a (b) oe claus 6 cf ihe What was con- 

templated by the parties was that the final decree for foreclosure was to ollow automatically upon 

default of payment of the reduced amount of Rs. 20,900. The parties could well have omitted the 

words ‘in lieu of the full sum claimed’ Without ee ee oe in- 

coe to make the decree operate as a final and irrevocable decree upon the happening of the 
‘ault. 


We hold therefore, that the aforesaid clause cannot be regarded as penal in any sense.” 
The mortgagee is now dead and his estate is represented by. the respondents. 


It is common ground that the mortgage is an anomalous one within the meaning 
-of section 58 of the Transfer of Property Act, 1882. . Mr. Pringle on behalf of the 
-appellants conceded that the pay pen in ‘accordance with the agreement of 
compromise must be treated as a decree in a suit for foreclosure and therefore 
Tee ee ee On eee ee ee 
‘before proceeding in execution. On the question whether Court 
‘can, in the exercise of its equitable jurisdiction, , Aa gr apk Ne: aia 
of a final decree for foreclosure Mr. . ile relied on the judgments in 
Nag v. Banwari Lal Nag}, Mi Nand Kusr v. Durga Dass Narain}, 
oo eee ee ag Pillai *. 
“These cases are not really in t ve no reference to ¢ jurisdiction, 
an executing, court to Ap ana EN decree in foreclosure ai kiparat 
-equitable ., It is Win Bet adenitied that mo case ka been reared in which 
sah lieth teen ciated i 4 ‘ 2 


Their Lordships will assume that in:the case of a decree for-the payment ‘of 
“money a court executing the decree has jurisdiction to grant relief against what is in 
fact a penalty, even when the decree has been passed by consent, but in order to 
decide whether it has jurisdiction in a case where there has been a final. decree. for 
foreclosuge it must have regard to the provisions of the Transfer of Property Act and 
the Code of Civil Procedure, and-when these are examined it is manifest that the 


oS Sore 


t 





Ta A adi 


52 


t 


422 _ THE MADRAS LAW JOURNAL REPORTS. [1950 


court has not the jurisdiction to reopen a foreclosure decree in order to extend the 
time for redemption. ~ 

Section’60 of the Transfer of Property Act relates to the rights and liabilities of 
a' mortgagor. The section states that at any time after the principal money has 
become due, the mortgagor has a right on payment or tender, at a proper time and 
place of the nie a EDEN, to renee the aie to deliver to him the title 
deeds and where the mortgagee is in possession to deliver possession of the mortgaged 
PN o hina and fo fe Nana tie DE peri to bima of mich third pees na he may 
irect, and where the mortgage has been effected by a registered instrument, to have 
registered an acknowledgment in writing that any right in derogation of his interest 
anga ee ee ee ued To this is added the proviso- 
that the right conferred by the section has not been extinguished by acts of the 
parties or by decree of a court. 


Section 98 of the Transfer of Property Act says : 

“In the case of an anomalous mortgage, the rights and liabilities of the parties shall be deter‘ 
mined by their contract as evidenced in the mortgage deed, and, so far as such contract does not 
extend, by local usage,” z 
— Order 34, rule (2), of the Code of Civil Procedure, which relates to the preli- 
minary decree in a foreclosure suit, says that the court may, on good cause shown and 
upon terms to be fixed by the court, from time to time, at any time before a final 
decree is passed, extend the time for payment of the amount found or declared 
due undet the preliminary decree. Order 94, rule 3, which deals withthe final 
decree in a foreclosure suit says ; 

“ (1) Where, before a final decree debarring the defendant fram all rights to redeem the 
merigaged property bas bên the defendant makes payment into Court of all amounts due 
from under sub-rule 


(1) of rule 2, the Court shall, on application made by the defendant in this. 
behalf, pass a final decree— 


(a) ordering the plaintiff to deliver up the documents referred to in the preliminary decree ” 
and if necessary,— 

* 0b) ordering him to re-transfer at the cost of the defendant the mortgaged property as directed: 
in the said decree’ Loe 
and also, if necessary,— 

“ (a) ordering him to put the defendant in possession of the property. 

c) Where payment in accordance with sub-rule (1) has not been made, the Court shall, 
on application sg by the pint in ti bekali, pam a decree declaring that the defidant 
and all persons claim or under him are d from all right to the mortgaged 
property and also, if necessary, ordering the defendant to put the plaintiff in possession of the property 

) On the passing of a final decree under sub-rule (2), all liabilities to which the defendant 
aga coon a tie ak ak br od Eeoa ore eat digll be decade; have been dirba AA 
The form of a final decree in a foreclosure suit is given in Appendix D to the 
-Civil Procedure Code. It contains a declaration that the defendant and all persons 
-claiming through or under him are absolutely debarred and foreclosed of and from 
àll right of redemption of and in the property. 
: These statutory poemon when read together leave no room for the conten- 
tion that the court had power within its equitable jurisdiction to giant relief of 
“the nature sought. The proviso to section 60 and the provisions of section 98 of the 
‘Transfer of Property Act in themselves may not be conclusive, but the provisions. 
of Order 34, rule 2,(2) and (9) of the Code of Civil Procedure put the question beyond 
_ doubt. By Order 34, Rule 2 (2), the court’s power to extend the time for redemp- 
‘tion is limited to the period between the passing of the preliminary decree and its. 
isplacement by a final decree and rule 3 expressly provides that the final decree 
. declare that the mortgagor and the persons a Serhan oe or under him. 
“are .debarred from all right of redemption. It is di t to imagine clearer 
statutory directions precluding the reopening of a final decree for foreélosure on 
equitable grounds. 
Sufficient has been said for the decision of the appeal, but as the merits have 
been stressed in argument, their Lordships are constrained to observe that even if 
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they had the power to grant the relief sought by the a ts they would not have 
been inclined to interfere with the decree of the Chief Court. Apart from the sum of 
Rs. 17,000 which they paid gver out of the rents collected by them, the appellants 
have made no payment to the mortgagee. By the mortgage deed they contracted 
to pay the debt in five years, that is five years from the 16th January, 1994. It is 
now nine years since the compromise decree was passed and there has been no 
evidence of good faith by er or payment into court. 7 
Their Lordships will humbly advise His Majesty that the appeal should be 
dismissed. The appellants will bear the costs of the appeal. 
Solicitors for Appellant : Hy. S. L. Polak and Co. 
Solicitors for Respondent : Barrow, Rogers and Neville. 
yV. S. 


Appeal dismissed. 





[PRIVY OOUNOIL.] 


(On appeal from the Court of Judicature at Patna.) 
:—Lorp SIMONDS, Sm Jonn BEAUMONT AND Sm LIONEL LEAOE.- 


Benares Bank, Ltd. (in liguidation) 3 _ +e Appellani* 
U. ‘ 
The Official Assi of Calcutta, Trustee for the Estate of M. L. 
Presidency; hae Iasolarney Art (II ef 1909), Section 28—Cempesitien scheme— Agreement to amend— 
Reforcoability Considerat pa : 
An agreement to pay compound interest instead of simple interest as for in a scheme 


for composition constitutes an amendment to the scheme and as such it not be enforced without 
the consent of all the creditors and the approval of the Insolvency Court. 


A dedd of trust which embodies such an agreement is part and af the scheme of composition 
and as such the only Court which can deal with the matter is Insolvency Court and a regular 
suit in the ordinary will not lie. 

Sir Herbert Cunliffe, K.C. and R. Parikh for Appellant. 

W. W. K. Page, K.C., L. Jopling and B. Mackenna for Respondents. 

Their Lordships’ Judgment was delivered by 

Sm LIONEL Leace.—The suit out of which this appeal arises was tried in the 
Court of the Subordinate Ju of Dhanbad. The real question for decision is 
whether that Court had jurisdiction to grant the relief sought or whether it was 
a matter which could only be dealt with by the Calcutta High Court in its insolvency 
iurisdiction. ‘The answer requires the consideration of a scheme of composition, 
a deed of transfer executed in connection therewith, and proceedings in insolvency 
extending over a period of more than 20 years. 

The appellant is a limited liability compan which is now in liquidation. Its 
business was banking and it will be convenient to refer to it hereinafter as “ the 
bank.” In 1909 the bank advanced sums of money to a partnership of five 
persons ing under the style of M. L. Laik and Bannerjee. The loans were 
made against hundis, which were secured by mortgages of Immoveable < 
Default was made in the repayment of the loans and the bank was com to 
bring ‘mortgage suits. Three suits were filed and a final mortgage decree was 
obtained in each of them. On the 15th June, 1911, by an order of the Calcutta 

Court three of the partners were adjudicated insolvents under the provisions 
of the Presidency Towns Insolvency Act, 1909, and on the 14th July, 1911, an order 
of adjudication was made by the same Court against the other two partners. In 
the month of May, 1913, the insolvents made proposals for a composition in settle- 
ment of their debts. the 4th June, 1913» the Official Assignee submitted the 
proposals,to a mecting of the itors. ith certain amendments the proposals. 
were approved by the majority in number and exceeding three-fourths in value 
of the creditors. By this tme the amount due to the bank was Rs. 3,25,558-12-1. 








* P, Q, Appeal No. 55 of 1947 | TT _ | 1gth December, 1949. 
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‘On the 15th September, 1913, the Calcutta High Court in its insolvency jurisdiction 
approved the scheme. 


Some of the unsecured creditors who were relations of the infolvents abandoned 
their claims to rank for payment out of the insolvent’ estate. The scheme of 
composition provided for payment in full to the secured creditors and of eight 
annas in the rupee, in two instalments of four annas, to the unsecured creditors 
who had not abandoned their claims. - 


The carrying out of the scheme was guaranteed by certain persons, who were 
to transfer to the Official Assignee their shares in royalties which had accrued or 
thereafter should accrue due in respect of specified coal mines. Special isions 
‘were made in clause XII of the Scheme for the payment of the debt due to the 
bank. Clause XII reads as follows: 


“ XII. The Benares Bank, Ltd., are agreeable to accept payment of their secured debts 
as follows — 

(1) Ram Ranjan Roy and Ashutosh Roy will transfer their respective half-shares in the Benahir, 
Bhalgora and Khas Jheria se da and the income and profits thereof to the Official Assignee. 
Out af such income the Of Assignee will y to the Benares Bank, Ltd., the sum of Rs. 5,000 
ga annum towards satisfaction of this debt, uid such income not suffice to pay Rs. 5,000 then 

bu Kali Dass Laik will make up the deficiency. 


(2) The debts due to the insolvents so far as the same shall be realized by the Official Assignee 
as also the sale proceeds of Simapur and Benedih properties (which are to be sold by th cial 
Assignee) will also be paid to the Benares Bank, Ltd., towards satisfaction of their mortgages. 


(3) If the payment made to the Benares Bank, Ltd., under clauses 1 and 2 of this ph 
do not cover the interest at 6 per cent. per annum, then the amount of the deficiency will be made 
good as to one half thereof by Nirmal Shib Bannerjec and as to the other half by Gopes Chandra 
Adhicary and Nil Ratan Adhicary. i 

(4) So long as the payments mentioned in clauses 1, 2 and g are regularly made the Benares 

will accept interest at 6 per cent, per annum and will not enforce their mortgage lability. 

(3) U satisfaction of Mrs. Barnard and Womesh Chunder Bannerjee’s mortgages in manner 
aforesaid and payment of the second sum of 4 annas in the rupce to the creditors named in Part I 
of Schedule I the income from Bhulanbararee property and the properties mentioned in Schedule IT 
and the properties of Nirmal Shib Bannerjee mentioned in paragraph X will be applied towards 
‘satisfaction of this mortgage including further interest at 6 per cent. and thereupon the properties 
mentioned in clauses 1 and 2 will be released from this mortgage and the personal liability of the 
persons named ın clauses 4, 1 and 3-A for payments as stated in clause will cease.” 


In spite of his undertaking contained in clause XII (1) of the deed of com- 
position, Ram Ranjan Roy declined to execute the proposed deed of transfer, and 
it was discovered an omission had been made the deed embodying the 
scheme. The important factor was the refusal of Ram Ranjan Roy to fall his 
undertaking ; the omission was gasy of rectification. The insolvents and the 

itors did not want the scheme of composition to fail, but it was necessary 
to satisfy the bank. Consequently, it was agreed between the bank, certain of the 

tors, the insolvents and the Official Assignee that the words “ with interest 
at the rate of 12 per cent. per annum with yearly rests” should be inserted after 
the words “ secured debts” appearing in clause XII of the deed of composition, 
that Ashutosh Roy alone should transfer his half share in the Benahir, hale: 
and Khas Jheria properties and that out of the income from these properties the 
‘Official Assignee should pay to the bank Rs. 2,500 per annum, subject to a limit of 
Rs. 17,500. This meant thet instead of simple interest at 12 per cent. per annum 
the bank was to receive compound interest at the same rate with yearly rests, 
‘but the Official Assignee would receive from Ashutosh Roy Rs. 2,500 per annum, 
subject to a total sum of Rs. 17,500, instead of Rs. 5,000 and no limit from Ram 
Ranjan Roy and Ashutosh Roy jointly. 

These amendments to the scheme were embodied in the deed of transfer, which 
has been referred to throughout the case as “ the deed of trust” and will be so 
referred to herafter in this judgment. The deed of trust was executed on the 18th 
February, 1915, by the guarantors, the secured creditors, the bank and the Official 
Assignee, as the trustee of the properties of the insolvent. : The amendments to 
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the scheme of composition which were embodied in the deed of trust were not 
E e aan creditors, who were not even consulted in the matter. 

the execution of the deed of trust, the Official Assignee applied to the High Court 
of Calcutta for an order annulling the adjudication, but the Court’s attention 
was not drawn to the amendments to the scheme of composition which the deed 
of trust purported to make. In ignorance of the true position the Court, by an 
order dated the 15th March, 1916, annufled the adjudication. Their Lordshi 
are satisfied that the Official Assignee had no intention of misleading the Court, 
but he was in grievous error in not remem D full facts. If he had, done so, 
much of the subsequent litigation might have avoided. 


Between 1916 and 1927 numerous proceedings were instituted in the Calcutta 
High Court with reference to the scheme, but it is not necessary to refer tọ these 
pe da It is sufficient to say that on the 16th March, 1927, Page, J., 

eld that the scheme should be enforced, but he was not p to consider 
the deed of trust until it had been construed by the Court on an originating summons, 
and that the Court in its appellate jurisdiction held that an originating summons 
was inappropriate procedure for the purpose. 4 


On the 17th June, 1990, the bank applied to the Calcutta High Court to approve 
the deed of trust and to declare the scheme of composition to be amended accordingly. 
This application was heard by Panckridge, J., who dismissed it on the ground 
before a scheme could be approved by the Court the procedure indicated by 
the insolvency law had to be followed and the creditors’ consent obtained, and 
these conditions had not been fulfilled. The learned Judge observed that it might 
be that by way of suit or otherwise the appellant could enforce the obligation which 
the deéd of trust imposed on the guarantors, but he did not think that in “ the 
present case” the insolvency proceedings could be utilised for the purpose. The 


order of Panckridge, J., was upheld on but in delivering the judgment 
of the Appellate Court Sir George Rankin, C.J., said :— 
“It seems to me that there may be a good deal to say in favour of the view that seis quliecopen 


to the Insolvency Court to enforce this scheme and to pay full regard to the subsequent contract 
of the parties, but that matter was dealt with once before and Mr. [istice Panekridge rightly refused 
to deal with it over again. In like manner we must refuse to entertain it.” 

These remarks negative the suggestion thrown! out by Panckridge, J., that the 
agreement with regard to the payments of compound interest might possibly be 
enforced in a suit in a civil Court, and indicate that in the opinion of the te 
Court the Insolvency Court alone had jurisdiction in the matter. The jud 

of the Appellate Court was delivered on the 5th January, 1992. 

On the 15th April, 1932, the bank applied to the Calcutta High Court in its 
insolvency jurisdiction for an order directing the Official Assignee to pay to the 
bank all sums in his hands towards the amount due to the bank, with simple 
interest at 12 per cent. per annum without prejudice to the bank’s right to recover: 

“in appropriate proceedings” interest on the basis of 12 per cent. per annum 
with annual rests. The application was o posed by some of the guarantors, who 
contended that only after satisfaction of he conditions laid down in the scheme 
would the rate be raised to 12 per cent. Panckridge, J., accepted this interpreta- 
“tion, An appeal followed and on the 4th May, 1934, the Appellate Court held 
that the bank had agreed to receive 6 per cent. u the footing that when the 
whole estate had been finally wound up it would then recover the additional 
6 per cent. from the time the scheme came into being. The other creditors hadi 
been paid and, therefore, the bank should receive simple interest at 12 per cent. 
per annum to be calculated from the- 15th September, 1913, the date on which 
the Court approved the scheme. The Registrar of the Court was directed to take 
_ an account of what was due to the bank. An account was taken, but thé- basis 

Was dot sined unak ihe matty came belore the Hoard ig. an appeal Dy the back 
In a judgment dated the goth Joma 1939, the Board held ter alia: (1)That 
the provisions of paragraph XII of the scheme and the relative portion of ule 111 
clearly recorded the acceptance by the bank for the purposes of the scheme of 
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composition of a new mode of payment of their secured debt on the terms set out 
in paragraph XII ; (2) that the amount of the secured debt which was to be the 
subject of the new mode of payment was clearly fixed by the schedule at 
Rs. 3,25,558-12-1 approximately, irrespective of the fact that A figure included 
arrears of interest ; and (3) that interest payable under sub-paragraphs 3, 4, 5 of 
Paragraph XII fell to be calculated on Rs. 3,25,558-12-1. 


The suit out of which the present appeal arises was filed by the bank on the 
23rd September, 1932. By then all the secured creditors of the insolvents, other 
than the bank, been paid and the unsecured creditors had received their 
composition of eight annas in the rupee. The object of the suit was to 
secure the fulfilment of the provision in the deed of trust that the bank 
should receive compound interest, instead of simple interest, at the rate 
of 12 per cent. per annum. The Official Assignee of the Calcutta High 
Court and the insolvents and their tors or their representatives were 
joined as defendants. The bank asked Sr the construction of the deed of trust, 
a declaration that it was entitled to interest at the rate 12 per cent. per annum 
with yearly rests, an account to be taken and payment to it of the amount found 
due and the administration by the Court of té properties covered by the deed 
of trust. The Official Assignee filed a written statement which amounted to an 
-expression of willi to act according to directions of the Court. The written 
statement filed by the other defendants raised numerous defences. It was alleged 
that the suit was barred by the law of limitation and by res judicata, that there had 
‘been fraud and collusion in the execution of the deed of trust, and that the suit was 
bad by reason of the provisions of section 23 of the Contract Act and section 30 
of the Presidency Towns Insolvency Act. The learned Subordinate Judge decided 
all these issues in favour of the bank and held that it was entitled to enforce the 
stipulation for compound interest as the deed of trust was outside the Insolvency 
Kec ibun SORGA AR gae was aot candel in the i i to him. 
Payment could only be made out of income. Finally he eld that the bank was 
entitled to compound interest in respect of the first 6 per cent. from September, 
1913, to the date of suit and in respect of the second 6 per cent. from the 1st October, 
1928, but compound interest was only to be charged from the time of default in 
payment of simple interest, and the bank’s dues were to be calculated on the basis ' 
of the Registrar’s account, dated the 15th December, 1934. 


The bank‘ a ed to the High Court of Patna and the 4th and aoth 
defendants now (the 4th and 4oth respondents repectively) filed cross-objections. 
The bank’s contentions were that it should get compound interest on 
Rs. 3,25,558, not on Rs. 2,28,000, the figure arrived at in the Registrar’s 
account, that it was entitled to compound interest at 12 per cent. per annum 
from the date of the scheme, or at any rate from the date of the deed of trust, and 
that it was entitled to realize its dues by the sale of the properties transferred to 
the Official Assignee, not merely out of the income thereof. The contesting respond- 
dents maintained that the suit should be dismissed in its entirety. 


The appeal was heard by Fazl Ali and Meredith, JJ., who accepted the cross- 
objections and dismissed the suit with costs throughout. The learned Judges con- 
sidered that the action of the Official Assignee in agreeing to pay compound interest 
was ultra vires and that the ent could not be aed because (1) itewas a 
variation of the scheme which neither the creditors in general nor the Court had 
considered and (2) it constituted an undue preference. The ondents did 
not contest the bank’s contention that compound interest was payable on the sum 
of Rs. 3,25,558, not on Rs. 2,28,000, or the proposition that it was payable from 
the 18th Fe » 1915, (the date of-the deed of trust). The learned see 
agreed with the abordate Judge that the bank could not realize its dues by - 
sale of the properties assigned to the Official Assignee, but only out of the income. 


The bank now accepts the 18th Feb , 1915, as the date from which interest 
isīto run and that it is not entitled to have the properties sold, but must be content 
with payment out of the income thereof. 7 
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Notwi ing. the fact that in his written statement the Official Assignee 
| to act according to the Court’s direction and that he filed no memoran- 
dum of cross-objection in the ap to the Patna High Court he contended 
‘there that he should be allo to take advantage of the cross-objection 
-of the 4th and agth defendants. The Official . Assignee has filed a case 
da the appeal to E Majesty in Council opposing the appeal. A case in 
0 ition has also been filed on behalf of the respondents Nos. 4, 32, and 38. 

4th respondent is one of the insolvents and respondents Nos. 32 and 

33 are the sons of a deceased guarantor. Sir Herbert Cunliffe on behalf of 
ithe bank has challenged the right of the opposing. parties to be heard. He has 
par out that the agreement to’ pay compound interest, instead of simple 

terest, was entered into at the instigation of the insolvents and thè guarantors, 

tthe Official Assignee si the deed of trust’as representing the insolvents and 
rthat it was also signed by the other secured creditors and the guarantors. The 
-contesting respondents were now ‘saying that the agreement to pa compound 
interest amounted to a fraudulent ce to the bank. To allow them to 
oppose the appeal on this ground would amount to,allowing them to plead their 
own fraud. A gh 

it is a plausible argument, but it cannot be accepted. In the first place, it 16 
„manifest that there was no intention to defraud. The agreement to pay compo 
interest may amount to a fraudulent preference within the meaning of the insolvency 
daws, but their Lordshi are convinced that there was no intention to defeat the 

creditors and that the agreement to pay compound, instead of simple, 
interest was ‘entered into in all innocence on-the supposition that it was the 
method of saving the scheme when Ram Ranjan Roy repudiated his undertakings. 


The bank was a party to the agreement if there is illegality a ing to it 
4he bank must share the responsibility. Moreover the Official Assignee was owed 
to a in the appeal to the Patna Court and he has been directed by 


the cutta High Court in its insolvency jurisdiction to’ contest the ap to His 
Majesty in Council. In these circumstances their Lordships consider he and 
the opposing respondents are entitled to be heard. 

Coming to the main argument in the appeal, the bank contends that the judg- 
ment of the High Court was wrong because the agreement to pay compound 
dnterest, instead of simple interest, is outside the scheme of com ition and therefore 
-can be enforced in a civil Court as opposed to a Court wi only jurisdiction in 
insolvency. Of course, if the agreement were outside the purview of the laws i 
rto insolvency it might be enforced in a civil Court, just as any contract supported , 
by consideration poehi he: There was consideration for the agreement in that ’ 
the bank did stay its d and abstained from wrecking the scheme of composition 
-when Ram Ranjan Roy failed to fulfil his undertaking and in that it agreed to 
-defer payment to itself until all other creditors had been paid. But it is patent, 
that the agreement was not an agreement outside the scheme. The deed of composi- 
tion provided for the payment to the bank of twelve per cent. simple interest on its 
“debt, The deed of trust which followed in order to implement the scheme of 
composition changed simple interest into compound interest. One has only 
to look at the following recital in the deed of trust to see ‘how lacking in substance 
is the contention that the ‘agreement ‘was a thing apait from the scheme'of compo- ; 
sition: o R SS sah eG E WI TA aa ae A 

<“ And whereas it has been agreed by and between the said Benares ‘Ltd, the sjid” 
Bannerjec and the said Asutosh Roy, the said Kali.Dass Laik, the said insolvents and the said Official 

i that clause XII of the mid proposal for composition shall be modified by the nda of wa? 

“with interest at the rate of per cent, per annum with yearly rests’ after the words ‘ secured 
debts? appearing therein ”. : ode A ik - 
-The words ” shall be modified ” put argument on thé point out of the question. 

As the agreement to pay compound interest instead of si e interest consti“ 
tuted an amendment to the scheme it could not be enforced without the consent ' 
of all classes of creditors and the approval of the Insolvency Court. In spite of 
ahe innocent intention of the parties to the deed of trust the agreement did m law 
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constitutute an infri ent of the principles on which compositions are approved: 
and enforced. In addition to the isions of the Presidency Towns Insolvency: 
Act there are considerations of public policy. See Cullingworth v. Loyd}, Jackman v.. 
Mitch". And in Ex parte Barlow In re Andrews,?, Lord Selborne, L.C., said :— 
' “Tf there can be no addition or alteration for the benefit of all the creditors without such a resolu- 

tion ” (a resolution under section 126 of the Bankruptcy Act, 1869) “ how can there be an addition 
or alteration for the benefit of one creditor, and that behind the ofthe others and without any 
communication to them? It appears to me impossible that a composition like this for the benefit 
of all the creditors and such an agreement for the tofa particular creditor can stand together.” | 

Their Lordships hold that the Court of the Subordinate Judge had no jurisdic- 
‘tion to the suit. The deed of trust which embodied the agreement to pay 
compo interest instead of simple interest is yndoubtedly part and of” 
the scheme of composition, as their Lordships have already indicated, and this 
being the case the only Court which can deal with the matter is the Calcutta 
High Court in its insolvency jurisdiction. Whether at this late stage it is still 
open to the bank to take steps there to secure the enforcement of the agreement 
their Lordships express no opinion. What is patent is that its action in attempting: 
to enforce the agreement by a suit in a Civil Court was misconceived. 

Their Lordships will humbly advise His Majesty that the appeal should 
be dismissed. In view of the fact that the contesting respondents were parties- 
to, the deed of trust their Lordships make no order as to costs. 


Solicitors for Appellant : Cassavetti Coustas and Co. 
Solicitors for Respondent : Sanderson Les and Co. 
VS. Se `” Appeal dismissed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, Justice Govna MENON AND Mr. JUSTIGE BASHERR AHMED- 
SAYEED. s 
. Maya Basuva and another .. Accused*, 


Penal Cods (XLV of 1860), Section 302—Accused convicted Sor murder—Corpus delicti absent — 
saa aa deceased in their presence—The absence of corpus: delicti 
net of tonsequence. 


therefore on a night they lay in wait witha number of people on the way when G was- with 
P.Wi. 1 Ng a jutka driven by P.W. g.: They stabbed him and removed him to a place 
some distance away and that he di P.Ws. 1 and 4 who resisted were also beaten, P.Ws. 1, g- 
and 4 reported to the Moniagar of the village after the lapse of four hours On the- 
question whether when the body of the deceased could not be traced the could be- 


convicted of murder, a 

J Hold: It is not obligatory for proving the death of an individual that his dead body should be- 

recovered, As there is no justification for not accepting the evidence of P.Ws. 1, 3 and 4, the absence: 

dl ad delicti could not a matter of consequence s0 as to prevent the accused being found guilty. 
murder, i 


Empress of India v. Bhagirath, (1880) LL.R. 9 All. 983, followed. 
aa boldi Criminal Pleading, Evidence and Practice, gist Edition, observation at page 865, 
on. x , A 
Bandhu v. Emperor, 25 Or.L.J. Rep. gor commented upon. 

Trial referred by the Additional Sessions Judge, Court of Session of the Coimba— 
tore Division for confirmation of the sentence of death upon the said prisoners. 
in-C. C. No. 107 of 1949 on 7th September, 1949, in Crl. App. Nos. 650 and 672- 
of 1949 and appeals by the said prisoners. 

V. Rajagopalachari, R. V. Raghavan, P. S. Balakrishna Aisar and P. S. Rama- 
chandran for Accused. 

The Crown Prosecutor (S. Govind Swaminathan) ior the Public Prosecutor 
(V. L. Ethiraj) for the Crown. 4 





T. (1839) 2 Beavan’s Reports, 385: 48 E.R. rago. 3. (1881) 18 Ch. D. 464. 
8. a 13 Ves. Jun, 581 : 33 ER 418. `’ 
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The Judgment of the Court was delivered by RA 

Govinda Menon, J.—Accused 1 and 2 in S. C. No. 107 of 1949 on the file of 
the Court of Session, Coimbatore division, have been convicted and sentenced 
to death for the murder of one Giri Gowda just after dusk on the 23rd October, 
1948, at the village of Doddinduvadi in Coimbatore district. They were also 
convicted under section 201, Indian Penal Code, for causing disappearance of the 
evidence of murder. There were two other charges, viz., that against first accused 
with having caused simple hurt to Siddha Chetty W. 3) and the second accused 
with having caused simple hurt to Siddha (P. W. 1). For these minor 
offences the first was sentenced to rigorous imprisonment for two months. 
and the second accused also to rigorous imprisonment for the same period. The. 
third accused who is the appellant in C. A. No. 650 of 1949 was found guilty 
of an offence under section 201, Indian Penal Code, along with accused 1 and 2 
and sentenced to rigorous imprisonment for five years: The referred trial ‘and 
the a ee ee ee ja ag a ggap E 
from Mr. V. Rajagopalachari for accused 1 and 2and from Mr. P. S. Balakrishna 
Aiyar for the third accused. As the facts and circumstances are so interconnected! 
that it will be convenient to deal with the two a together we do not intend 
to deliver separate judgments in each of the a < 


Shortly put, the prosecution case is that accused 1 and 2 were on inimica 
terms with the deceased Giri Gowda and therefore they, along with a number of 
other people, lay in wait on the evening of the 23rd October, 1948, when Giri Gowda 
ee ee oe ee ee eee ace he 
Jutka in which he was travelling and then the accused bed him and the 
second accused beat him. Thereafter he was carried to a nearby place where again. 
he was stabbed and beaten as a result of which he expired. It is further stated 
that after sometime both accused 1 and 2 exclaimed that Giri Gowda was dead 
and therefore they should carry him away. The evidence in the case further proves. 
that he was carried away from the scene of crime and later on has not been heardi 
of at all. We shall therefore set out shortly the prosecution evidence on which we 
are asked to infer that Giri Gowda has been murdered by accused 1 and 2. At 
about 7 or 8 AM. on 2grd October, 1948, Giri Gowda went in a jutka to Kollega} 
which was 7 miles from his village and after finishing his business he'left Kollegal 
at about 5-30 p.m. on that day. He was accompanied in his jutka which was. 
driven by P.W.3 by two friends of his, P.Ws.1 and4. All four of them: 
neared the village of Giri Gowda and when at the junction of the Kollegal Roag 
and the minor road which branches off north along which Giri Gowda had to 

to his village, P. W. 2 got down. P. Ws. 1 and 4 and the deceased were- 
in the jutka which was driven by P. W. 3. As they proceeded a little further in, 
the direction of the village of Doddinduvadi, according to the evidence let in it 
was about 7 P.M. and there was no light. It is further stated that they were 
nearing a village school and were in the road in front of the village school which 
is marked in the plan Ex. P- 6. It is then stated that accused 1 and 2 came- 
Sen oat the schol, The first accused caught hold of the reins of the horse- 
while the second accused tried to get into the jutka by climbing on the wheel. 
P. W. 3, the jutka man, asked the first accused to let go the reins of the horse. Giri. 
Gowda also asked the first accused to leave the reins. But the first accused did not. 
y any attention and tried to get into the jutka, whereupon he was obstructed. 
by P. W. 5. The first accused fisted P. W. 3 on his testicles and he fell down. It was. 
stated that the first accused was armed with a bichuwa and the second accused 
with a stick, As soon as P. W. 3 fell down P. W. 4 who was in the jutka got 
down, went and stood at a little distance. ` As the jutka was still in motion accused. 
amare aca behind the jutka and'the second accused asked P. W. 1 to get 
down, which behest P. W. 1 0 The second accused then beat P. W. 1 with 
the stick. Thereafter the seco a Pel ee te oe) aaa oe iu ey 
hisleg.' The first accused stabbed Giri Gowda in front of his chest with the bichuwa. 
Giri cried “ Ayyo, Appa.” But the second! accused beat him again oh the 
head two or three times swith the stitk. There ‘were other people whio were also. 
53 a NG AN ML ah Da LG He 
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standing there belonging to the party of the accused. All of them came and joined 
accused 1 and 2. ey lifted Giri Gowda and bodily removed him to a place 
10 or 15 yards to the south and there also the first accused stabbed him with a 
dichuwa and the second accused beat him with a stick. At this time it is stated 
that P. Ws. 6 and 7 were a little to the east in front of the school. One of them 
who had an electric torch flashed the torch whereupon the first accused is said to 
have stated that whoever flashed the torch would be Killed. By that time Giri 
Gowda had died. | Thereafter P. Ws. 1, 3 and 4 went to the village and P. W. 1 
sent a messenger to the Moniagar of the village who according to him could not 
be got at. e Moniagar returned at about 10 or 10-30 p.m. and P. W. 1 gave 
a complaint, Ex. P-1, at about 11 p.m. which was received by the Moniagar at 
12 midnight, and this was sent to the police station and received by the police 
officer, P. W. 19 at 5-30 AM. on 24th October, 1948. The police officer imme- 
diately went to the scene of crime and started the investigation. He examined 
the place where the attack was alleged to have taken place, recovered certain 
material objects and proceeded with the investigation. Despite the best attempts 
made by the investigating staff it was not possible to find out the body of Giri 
Gowda, and until to-day the body of Giri Gowda has not been traced. It is in 
evidence that the first accused surrendered on the 1st April, 1949 and the second 
‘accused was arrested on the 14th April, 1949, the third accused having surrendered 
in Court on the 23rd February, 1949, after the charge-sheet was filed before the 
committing Magistrate. 
tion story as outlined by us above is spoken to by P. Ws. 1, 3 and 4. 
In the main the evidence of these witnesses is to the effect that they saw Giri Gowda 
being out of the jutka, stabbed by the'first accused, beaten by the second 
accused and thereafter carried by the two accused as well as the other adherents 
to a place a little away from the original scene of attack and there again stabbed 
and pala bowed: P. Ws. 1 and 3 have received injuries at the hands of the assailants 
and they have been treated and wound certificates given. The further stage of 
the disposing of the dead body can be pariera from the evidence of P. Ws. 8 to 12, 
most of whom say that they saw the and second accused and others carrying 
away something in a northerly direction after 7-30 pw. the same night. One 
of the witnesses, P. W. 8, says that it was a dead body. The other witnesses testify 
that the thing, whatever it might be, was wrapped in a gunny bag and was being 
carried tied to a pole. When interrogated, the Arst accused is alleged to have stated 
that it was dead pig whose carcass was being carried. We have also the evidence 
of P. Ws. 14 and 15 of whom P. W. 14 overhears a conversation between the first 
and third accused to the effect that the first accused was threatening to throw the 
corpse into the third accused’s well and inform the police if he had not been paid 
the amount promised. The third' accused is alleged to have replied that he would 
pay the amount as agreed and that no trace of the dead body should be left 
anywhere. P. W. 15 deposes that the third accused confided to him about 
the death of Giri Gowda and that Giri Gowda was got murdered at his instance. 
is on this evidence that we have to find out whether thefprosecution has proved 
e case. i 


Mr. Rajagopalachari appearing{for accused 1 and 2 raised three points, the 
first dham D ing that in the absence of the corpus delicti it is not possible to presume 
that Giri Gowda is dead. Secondly he contends that it was impossible in the nature 
of a te P. Ws. 1, 3 and 4 to have identified the assailants at the time of the 
assult, use, according to the learned counsel, it was the fifth day after the Full 
Moon and therefore at about 7 or 7-30 P.u. there would not have been enough light 
and not even twilight for the witnesses to see the deceased being belaboured and 
stabbed. The third aspect of the learned counsel’s argument is based on the fact 
that the first information report purported to have been written by P. W. 1 at 
II P.M. was received by the village munsiff at 12 midnight and was received at 
the police station only at 5-30 A.M. the next day. The learned counsel argues ` 
that if the offence had taken p at about 7 or 7-30 P.M. and P. W. 1 was a witness 
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. to the occurrence there can be no justification for the delay of nearly four hours 
for him to prepare the complaint and for that document to have reached the 
village munsiff an hour later. From the fact that the time that elapsed between 
the actual occurrence and the receipt, of the complaint by the munsiff is 
nearly four hours and more, the learned counsel wanty the Court to i that there 
has been an attempt to foist a false case and that was the reason why the complaint 
has been so delayed. We shall discuss each of these points one by one. 

Regarding the first argument that corpus delicti has not been produced, Mr. 
P. S. Ramachandra Aiyar in his reply invited our attention to a decision of the 
Allahabad High Court reported in Bandhu v. Emperor!. The learned Judges Stuart 
and Sulaiman, JJ., were of opinion that where a man was brutally attacked with 
lathis by several persons and after being beaten into unconsciousness was removed 
by the assailants and was never secn again it is not possible to hold that the man 
is dead and therefore the assailants could not be held guilty of murder. In our 
opinion the Jegal position has been too widely stated in this decision. The learned 
Public Prosecutor invited our attention to passages in the judgment of the Allahabad 
High Court in Empress of India v. Bhagirath® and also to the statement of law con- 
tained in. Archbold’s Criminal Pleading, Evidence and Practice, 31st edition, 
at page 865. He also submitted that statements in Gour’s Criminal law. Val. I 
at page 1020 are helpful for his contention. We need hardly add that it is not 
E for proving the death of an individual that his dead body should be 

In the footnote at 865 of Archbold’s Criminal Pleading, Evidence 
and Practice, grst Edition, we find the following observations : 

“Sir H. de Villiers, CJ., said, ‘I never understood the Jaw as to the dslicti to go so far as 
to hold that where witnesses swear that they saw the person shot by means of a and where th 
saw the deceased actually dying, a jury ma NE a dey that tiers I aa prooi of deih 
whatsocver. T have always wadestood this rule as to corpus delicti to apply to those cases in which death 
is relied upon from the fact of the disappearance of the deceased ’.” 

The observations in Empress of India v. Bhagirath* are to the effect that the mere 

fact that the body, of the murdered man has not been found is not a ground for 

refusing to convict the accused of murder. Let us look at the facts of the 

case applying the principles which have been mentioned above. We have the 

fact that the deceased was brutally stabbed and beaten at one place after being 

out of the jutka. He was carried away by.the two accused and others 

to another locality not far from the original scene of the assault and there also 

stabbed and beaten. It'is further stated that the accused finding that the deceased 

man had expired said that the body should be removed as he had already died. 

If we believe the evidence of P.Ws. 1, 3 and 4 the question about the absence of 

corpus delicti cannot be a matter of very serious ace pee What we have there- 

fore to see is whether the evidence of P.Ws. 1, 3 4 can be believed. It is un- 

doubted that P.Ws. 1 and g have received injuries and they are positive that the 

persons who inflicted those injuries are accused 1 and 2. They depose that in the 

course of the same transaction the accused beat and stabbed the deceased as a 

result of which he died. P.W. 4 was also in the jutka. But having got afraid 

| he went a little distance away and that was the reason why he did not receive any 
injuries. We have carefully perused the depositions of P.Ws. 1, 3 and 4 in the 
light of the criticisms regarding their veracity addressed to us by the learned counsel. 

Tt seems to us that despite the fact that the complaint was not sent to the village 

munsif immediately we cannot find any justification for not accepting the evidence 

of these witnesses in the main. They have received injuries and within a few 
hours the names of the amailants have been mentioned in the complaint made to 
the village munsif. The argument of the learned counsel is rested on the fact that 
nobody “took any action in informing the village munsif earlier and it is argued 
that P.W. 6, a relation of the deceased, who wasin a nearb lace and was one 
of the persons who witnessed the murder after the torch was ed should at least 
have taken to inform the authorities about the-attack. If we accept the 
evidence of P.Ws. 1, 3 and 4, for not accepting which we do not have any reason 
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whatever, the fact P.W. 6 did not take any steps would not make the prosecution 
o unacceptable. We are satisfied that the story put forward in its broad outline- 

Ws. 1, 3 and 4 is true. | 

Next we have to see whether P.Ws. 8 to 12 are speaking the truth. The evidence: 
of these witnesses becomes important in considering the complicity of the third 
accused. lilan; carefully perused the evidence of these witnesses we feel that 
it cannot redicated as a matter of certainty that the third accused was seen. 
and A by these witnesses as having taken part in concealing the crime. 
All the witnesses say that the third accused was spl eh following the party. As 
regards P.Ws. 14 and 15, it is difficult for us to accept the alleged confession made to. 
P.W. 15, and so far as P.W. 14 is concerned it is too unsafe to base a conviction 
on his testimony. We therefore feel that however suspicious the action of the third 
accused might a there is not enough evidence to justify his conviction. We there- 
fore give him the benefit of the doubt, acquit him and order his release. 

With regard to accused 1 and 2, as already stated we believe the evidence 
of P.Ws. 1, 3 and 4, and even if we do not accept the evidence of P.Ws. 8 to 12, 
the fact that the testimony of P.Ws. 1, 3 and 4 1s accepted would show that they 
would be guilty of the offence of murder. We are of opinion that other persons. 
also have taken part in this murder and probably there might be persons behind 
the scene who have instigated the offence. But since they are not before the 
Court, it is not possible to say who were © primarily responsible for the murddr of 
Giri Gowda. 

Accepting the evidence of P.Ws. 1, 3 and 4, we confirm the conviction of 
accused 1 and 2. But in view of what we have stated above regarding other 
also being in this nefarious act it seems to us that the ends of justice would 
by reducing the sentence to transportation for life. The other convictions and. 
sentences passed on accused 1 and 2 will be confirmed. 

K.C. Conviction of accused 1 and 2 confirmed. Sentence reduced to one 

—— transporiation. Accused 3 acqui 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
Present :—Mnr. JUSTIOE PANGHAPAGESA SASTRI. 


Ghulam Kadir and another .. Appellanis* 
D. 


The Municipal Council, Negapattinam, represented by its 
Commimioner, and another 


Limitation Act (IX 1908), section 18, Articles 12, 166 and 181—Scope of section 18—Appli- 
cability against bona fide awction purchaser «r—Conditions to be satisfisd—Application to set aside execution 
sale pleading fraud of desrea-kolaler 

Where in an application to set aside an execution sale filed nearly 15 months after 

the confirmation of the sale itis alleged that the judgment-debtor was kept in ignorance 
oe the decree by the fraud of the decree-holder, what section 18 of the Limitation Act 

requires is not merely proof of fraud which vitiates a sale but also proof of fraud which 
Lest the judgment-debtor in ignorance of his right to make an application for setiag 
ande the sale. The decree-holder’s fraud may have a continuing influence so as to keep the 
applicant m ignorance of his right to file a petition for setting aside a sale. In casts where he is 
unaware of ihe decree and of the sale this wiU ordinarily beso. But, when the sale has been confirmed 
in favour of a bona fide auction purchaser aihe applicanı of his t to file an appli- 
cation must also be established as due to ine d of the auction purchaser. therwise, the right 
of the auction purchaser which tho aul before the confirmation have become crystallised 

confirma 


tion, would run the risk Seas yay na ade. ‘Thi filed 1 after the due time and 
considerable delay for which he is in no le. The policy of the Legislature appears 

to be that judicial sales should be challenged ise ra compara Maiore period. t in 
cases where there was no jurisdiction to sell and esalcipan ity, on that ground, bona fids Court 


auction purchasers must not be deprived of the benefit of the provisions of the Limitation ect under 
Article 166 and Article 12 and it is not consistent with the policy of the Act toa section 18 against 
them where they were not shown to be parties to the continuing influence of the fraud of the decree- 
holder. 

Payadanna v. Lakshminarasamma, (1914) 28 M.L. J. 525 : I.L.R. 38. Mad. 1076, followed. 
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ppeal against District Court, East Tanjore, at Negapattinam, 
a th ers Ce ONN No. 14 of 1945, Biar a agan the order 
‘of the Court of the District Munsif, Negapattinam, in E.A. No. 259 of 1934 in O.S. 
No. 355 of 1939 on 27th August, 1945. 

K. V. Ramachandra Aiyar for Appellants. 

S. Ramachandra Atyar and R. Sundaralingam for Respondents. 

The Court delivered the following i j 


JUDGMENT.—This Civil Miscellaneous Second Appeal arises out of a petition 
‘filed by defendants 7 and roin O.S. No. 355 9f 1939 on ¢ file of the District Munsif’s 
Court Negapatam, to set aside a Court sale on 23rd November. 


1 and 
<onfirmed on 29th December, 1942. Both the lower Courts have dismissed the peti- 
tion. Hence this appeal. : ; - 


The Municipal Council, Negapatam, the first respondent herein obtained 
the aforesaid decree for recovery of Rs. 18-1-6 being the arrears of property tax 
for T. S. No. 155. - The decree also gave a first charge over-the property. The: 
pro originally belonged to one Vanjoor Ammal. Defendants 2 to 10 were 
im ed as her heirs and as persons in possession and enjoyment. The eleventh 
‘defendant was impleaded as he claimed some interest in the pro . An ex parts 
decree was in the first instance on roth April, 1940. ts 7 to 10 
‘were described as minors represented by guardian, the second defendant. They - 
were, however, majors at the time of the institution of the suit. During the pendency ` 
-of the suit it a that the seventh defendant was declared a major and the 
‘cause title amended accordingly. In execution of this:ex parts decree, E.P. No. 419, 
of 1941 was filed on 6th October, 1 1, for sale of the pro after settlement of 
proclamation. The sale notice Bzhibs it D-1 (a) sets out in the cause title defendants 
7 to 10 as minors and notice seems to have been served by affixture on the outer: 
‘door of the house of the second defendant. The property was finally sold and 

by the second defendant for Rs. 05 On a petition’ by the tenth 
defendant, I.A. No. 584 of 1943, dated rth Y», 1943, to set aside the ex ‘parts 
‘decree, the decree was so set aside on 6th March, 1944. The seventh defendant 
also filed a petition in I.A. No. 245 of 1944, on 23rd March, 1944: He alleged. 
that he became aware of the decree and the Court sale only on oth March, 1944. 
It was his case that the decree itself was obtained fraudulently at the instance of 
one Jabbar Maracair, a Municipal Councillor of Negapatam, living in a house 
of his own very near the suit house; and that it was at his insdaation nd be kes 
machinations, the Municipal Council was made to file the suit and it was for his 
benefit and benami for him that the second respondent purchased in Court auction. 
It was further alleged that the sixth defendant had died even before the suit and that 
‘defendants 7 to 10 who were all majors were purposel described as minors and the 
suit summons was got served by affixture on the outer oor of the house of the second 
defendant as guardian for the minors. The entire decree and the sale thereunder 
are stated to be designedly fraudulent. a a | . o 

The Court finally an order on 2nd 1945, setting aside the ex parts 
‘decree against all the defendants. Along with thi petition to set aside the ex parts 
‘decree the seventh and tenth defendants filed the present petition to set aside 
the sale under section 47 of the Civil Procedure Code. e sale was claimed 
to be illegal and void ; its validity was attacked on various grounds : . 

(1) The decree itself was a void decree, as defendants 7 to 10 who were 
majors were treated as minors and there was no service of summons even on the 


guardian ; 

l (23 The sale was illegal as even the notice of sale undef Order 21, rulé 66 
of the c was served by affixture treating defendants 7 to 10 as minors though 
they were majors all the time ;. and they were not served either; < -~ 5 


(3) the purchase the second respondent was really benami for Jabbar 
Maracair who was for the fraud ; ; 
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(4) The sale was for a very low price, the property being worth not less than 
+ 2,000 ; 

(5) the legal representatives of the 8th defendant who had died were not 
brought on record one Azeez who was one of the heirs was not impleaded 
at all. 

It was claimed that the petition was in time under Article 181 of the Indiam 
Limitation Act. 

The penon was contested by both the decree-holder and the auction pur- 
chaser. ey denied the allegations of fraud inst them and contended that 
there was neither illegality nor irregularity in the conduct of the sale, that the 
price fetched was not inadequate and the petition was barred by time as it was 
not filed within 30 days from the date of sale. The second respondent claimed. 
to be a bona fide purchaser who was not aware of any defect in the decree, or im 
execution proceedings. As stated already both the Courts have dismissed the 
petition. 

The first argument of the learned advocate for the appellants was that the 
sale became void as the ex paris decree was set aside later on. The decisions relied 
on by him however relate to cases where the decree-holder was himself the pur- 
chaser. In the present case the auction purchaser is a stranger. The learned 
advocate finally conceded that this would make a difference and admitted that the 
sale could not be challenged on this ground, 
` It was, however, very strenuously contended by him that the real purchaser 
" was Jabbar Marcair who was responsible for all the illegalities in obtaining the 
decree and in the sale ings. The lower Courts have held that the auction 

was a bona purchaser for value. In second appeal this finding has. 
got to be accepted, although some admissions made by him in his evidence to which 
my attention was drawn would seem to indicate that he was merely a benamidar 
for another. ‘There is not, however, any definite proof of this and it rests only on 
suspicion. The lower Courts have also found as a fact that the value was not 
shown to be inadequate. This must also be accepted in second appeal. 


It is argued however that the absence of notice on defendants 7 and 10 in the 
circumstances set out above treating them only as minors although they had long 
attained majority, was an ill ty vitiating the sale and amounting to a nullity 
the sale. There is no authority which to the extent of holding that the sale. 
is a nullity. That it is an i ity which makes the sale liable to be set aside is 
clear enough. The difficulty however in this case is that unless the sale is treated 
as a nullity the petition which was filed about 15 months after the confirmation 
of the sale is not in time. Article 166 of the Indian Limitation Act would be appli- 
cable and not Article 181. It is pointed out, however, that the seventh defendant 
was kept in complete ignorance of the decree and the sale and he could not apply 
before he had knowledge of the proceedings. It is true that the seventh defendant. 
came to know of it only in March 1944; but even then unless he is in a position to 
take advan of ee 18 of the maan Act he cannot get over the bar of 
limitation. Section 18, however, is applicable only against the person guilty of the 
fraud. It is not sufficient, therefore, to attribnite and prove fraud e the 
decree-holder. After the confirmation of sale the petition will be different. In 
Payadanna v. Lakshminarasamma', Sadasiva Ayyar, J., observed as follows : 
“ If the fraud was only on the part of the decree-holder and not of the Court auction purchaser, 
I think the Legislature intended that a bora fide Court auction purchaser should be tected after 
go dayı, and that an application to set aside the sale should be brought within go days of the sale 
even though the j ent-debtor was ignorant ofthe saleandofthe decree-holder’s fraud which 
brought about the sale, ~The judgment-debtor in such a case ought to be left to his remedy for 
damages caused to him by the decree-holder’s fraud.” - 
The Calcutta High Court would ap to have taken a different view. (See 
Mahipati Haldar v. Atul Krishna? and Kedar Hura v. Asutosh Roy’). The ground of 
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decision is that the fraud which vitiates the sale is the fraud of the’ decree-halder and 
it is not necessary to show that the auction purchaser was a party'to it. Whatsection 
' 18 requires however is not merely proof of fraud which vitiates ‘the sale but also 
proof of fraud which kept the applicant in ignorance of his ri t to make an “‘appli- 
cation” for setting aside thie gale: No doubt the decree-holder’s fraud may have a 
continuing influence so as to -keep the applicant in ignorance of his right to file a 
es tee peng aaile IHE tal. Indeed in cases where he is unaware of the decree 
and of the sale this will ordinarily be so. Nevertheless, where the sale has been 
confirmed in favour of a bona fide auction purchaser the ignorance of the cant 
of his right to file an application must also be established as due to the fraud of the 
auction purchaser. Otherwise, the rights of the auction purchase witch tougi 
inchoate before the confirmation have become crystallised by confirmation 

run the risk of being nullified by the petitions filed long after the due time and after 


considerable delay EE a E an Maa Serre The policy of the Legis- 
ould be 


lature would appear to be that judicial challenged only within a 
com ively short period. It was observed by the Judicial Committee in Mal- 
karjun v. Narhari! that - : 

“Tho question of nullity of the sale as distinguished from its ity is one of great importance 
iad cise elie take the property pani the a dud by Judical sales which in 
India is conducted not by the creditor but by the Court itself.” 

They farther said : 


“The Limitation Act protects bone purchaser at judicial sales ding short limit of 
AA, saha eaaa ba De wihang gah hea ane ai 

I am of opinion that except in cases where there was no jurisdiction to sell 
and the sale is a nullity, on that d, bona fides Court auction purchasers must 
not be ived of the benefit af the provisions of the Limitation Act under Article 
166 and Article 12 and that it is not consistent with the policy of the Act to apply 
KEN IE nana ther wines Hey area te te PRA 
influence of the fraud committed by the decree-holder. I prefer the view of Sadasiva. 
Aiyar, J., and I hold accordingly that the present petition is barred by limitation. 
It is not that in such cases the judgment-debtor has no remedy at all. He would 
certainly have his remedy for damages on the ground of fraud by a suit the 
appropriate partic for which Article 95 will be the relevant article, fixing e period 

taton. 

I could have seen my way to decide in favour of the appellants if I could have 
treated the present application to set aside the sale along with the plication 
filed by them to set aside the ex parts decree as in effect a suit instituted by them for a 
declaration that the decree and sale are vaid. Even in such a case Article 12 would 
apply and the present petitions even treated as suits would be out of time under 
Article 12. Moreover, in such a case, the auction purchaser must have an = 
tunity to disprove the fraud alleged in the matter of obtaining the decree itself. 
The proceedings in the t case however are on different lines and it is only as 
a petition to set-aside sale, that the matter has been argued before me." 

There is no substance in the contention that the legal resentatives of the 
eighth defendant were not t on record. , some them were already 
on record. It is said that one another heir of the deceased eighth defendant 
was not made a party ; we are not concerned with his rights in this petition. The 
sale is not liable to be set aside on that ground. m O 

_ In the result this Civil Miscellaneous Second Appeal fails and is dismissed 
with costs—one set. : : A 
V.R S. 2 ES ‘id e Appeal dismissed. 


4 





1. (1900) 10 MLLJ. 368: L.R. 27 I.A. 216 : I.L.R. 25 Bom. 337 (P.O). 
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; ET 
IN. THE HIGH COURT OF JUDICATURE AT: MADRAS. 


* Present :— MR. Justice CHANDRA REDDI. 


Kothandarama Reddiar ..  Petitionsr* 
D. ; 
‘Chokkammal and others .. Respondents. 

Gourt-Feas Act (VII of 1870), section 7 (19-A) (Madras) —Scope of —Valuation—Basis. 

In a suit brought for a declaration that a compromise decree passed in a prior suit was not bindi 
-on the plaintiff the plaint should be valued on the value of the Propertie hak formed ce nike 
matter of the decree sought to be set aside, For purposes of court-fee and valuation the’ tiff 
has to adopt the market value of the property at the date of the plaint in the suit in which ‘the 
decree sought to be set aside was passed. 

‘Petition under section 115 of Act V of 1908, yee ma the High Court will 
be pleased to revise the order of the Court of the District Munsif, Chingleput, 
an Check Slip 1408 in O.S. No. 312 of 1946. i a 

R. Destkan for Petitioner. 

G. Venkataraman for Respondents. 

The Court delivered the following 

Jupament.—This Civil Revision Petition raises a pape relating to court- 
‘fee and jurisdiction. The suit which has given rise to this Civil Revision Petition 
was instituted by the mdent herein for setting aside the compromise decree 
passed in O.S. No. 610 of 1944 on 13th December, 1945. The short facts of the 
-case leading up to this litigation may be stated. je 

‘The present first respondent filed O.S. No. 15 of 1927 on the file of the District 
Munsif of Madurantakam for recovering maintenance from the adoptive mother 
of the present petitioner and obtained a decree therein. In execution of that decree 
for maintenance the present first réspondent brought the properties to sale and 
purchased them herself. Subsequently the present petitioner filed O.S. No. 610 
-of 1944 for a declaration that the decree obtained in O.S. No. 15 of 1927 was not 
binding upon him for the reason that he was not impleaded as a party to that suit. 
That suit ultimately ended in a compromise decree under which the present first 
respondent was given 3 acres 12 cents of nanja land with absolute rights in full 
‚quit of her rights under the decree in O.S. No. 15 of 1927. Now the first respondent 
herein has filed O.S. No. 312 of 1946 to set aside that compromise decree and 
valued the suit for purposes of court-fee and jurisdiction at Rs. 317-14-0 which 
was the valuation given by the present petitioner in the plaint O.S. No. 610 of 1944. 


_ It was maintained by the present petitioner as first defendant in the suit that 
the value of the suit should be the market value of the property secured under the 
decree which will be in excess of the pecuniary jurisdiction of the Court of the 
District Munsif, and not the value of the claim given in the suit, O.S. No. 610 
of 1944. The trial Court overniling this objection held that the basis for the 
-valuation of the plaint in the present suit is the value of the claim and not the 
value of the property which was given to the plaintiff under the decree in O.S. 
No. 610 of 1944 and directed the plaintiff to pay ad oalorem court-fee on Rs. 371-14-0. 
The aggrieved defendant has presented this Civil Revision Petition. 


Mr. Desikan the learned counsel for the petitioner has urged before me, as 
in the lower Court, that the value of the claim in O.S. No. 610 of 1944 cannot 
be the basis of the valuation for purposes of court-fee in the present suit and that 
it is the value of the property that was secured under the decree sought to be set 
aside that should govern the valuation of the present suit. 

The short question for determination in this revision petition is whether it 

-is the value of the claim given in O. S. No. 610 of 1 or the value of thé pro 
given under the decree that should form the basis of the valuation of the plaint in 
the present suit. I think. the contention of Mr. Desikan, the learned counsel for 





*C.R. P. No. 96 of 1949. = 17th December, 1949. 
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the petitioner, must prevail. The wording of section 7 (iv-A) of the Court-Fees 
Act runs as follows: i i 
“In a suit for cancellation of a decree for money or other property having a money value or 


other t securing money or other p having such value, according to the value of the 
subject-matter of the suit, and such value shall be deemed to bo 


If, the whole decree or other document is sought to be cancelled, the amount or the value of 
the property for which the decree was passed or the other document executed.” 
I am of opinion that the wording of this section does not admit of any other construc- 
tion than the one which is sought to be placed thereon by Mr. Desi the learned 
counsel for the petitioner.: Anyhow I shall refer to some of the decisions which have 
laid down the proposition ‘now stated by Mr. Desikan. The following passage 
from. the judgment of the Full Bench in Ramaswami v. Rangachari}, is apposite: - 
“The plaintiff must be held to have i iy asked for cancellation of the’ decrees passed 
against him and must accordingly stam his plaint ad valorem on the-amount of the decrees and not 
merely on his share fraction, as his lia ty is for the full amount, though necessarily limited to the 
extent of his share in the joint family assets,” 
In Chidambaram Chettiar v. Nagappa Chettiar®, it was laid down thatin a suit brought 
for a declaration that a com romise decree passed in a prior suit was not binding 
on the plaintiff, the plaint d be valued on the value of the properties that 
formed the subject-matter of the decree sought to be set aside under pe): 
See also the unreported decision of Hap J., in C. R. P. No. 671 of 1945. e 
question whether in valuing the pro secured under “the decree-sought to'be 
set aside the basis is the market value of-the property or not has been set at rest 
the decision of a Full Bench of this Court in Kutumba Sastri v. Lakkaraju Bala 
ripura Sundaramma?. It is useful to extract a passage from the judgment of the 
learned Judges at page 704 : , : Sas E 
aa 
IV- I ua mi ua on 
‘walue Ba alge ery saree eres ing C8 Or ee Se Š ee 
‘The Full Bench overruled the decisions which held that in cases of property secured 
under the decree sought to be set aside Court-fee should be paid under nection. 7-2) 
and not on the market value of’ the property. Apart the plain an 
unambiguous wording of the section the decisions cited above make it abundantly 
clear that the plaintiff has to adopt for urposes of Court-fee and valuation the market 
value of the property that formed the subject-matter of O. S. No. 610 of 1944 
which she now seeks to cancel. I therefore hold that the arder of the lower Court 
is unsustainable and ought to be set aside. The matter is sent back to the lower 
Court for directing the plaintiff to give the market value of the property secured 
under the decree in O. S. No. 610 of 1944. ; | 
This revisioh petition is therefore allowed. I make no order as to costs. 
V. P. S. — : Petition allowed. 
` . [FULL BENOH.] , ; 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. - j 


PRESENT :— MR. P. V. RAJAMANNAR, Chief Justici, MrR. JUBTIGE SATYANARAYANA _ 
NA ki 


Rao AND MB. Jusricg KRISHNASWAMI YUDU. 


Bava C. Gopalaswami Mudaliar a. Appellant® 


D. eee ee 7 d 
The Abisheka Kattalai attached to - Sri Thiagarajaswami 
Devasthanam, Tiruvarur, by its Executive Officer -- Respondent. i 
Civil Procødurs Code (V of 1908), sectien 48 and Limitation Act (IX of 1908) Article 18a Appliog 
-Decis of Presidency a Causes Court, transferred for execution to 3 Civil Court in the 
‘section 8 of the Civil Procedure Codo expresly excludes the application of section 48, Civil 
Basa Olds Go maan a ie ay Ot cr aaa Gate a e ia Cll 
Sah aaa A aa aaa ajan ee Ol a ak a ga aa a a anana, 
. M.L.J. 32 : LLR. (1 Mad. 3- (1929) 1 MLJ. zor at you: LL.R. 
Gee S a (1830) Mad 764 ŒB). 
a. (1944) 2 MLJ. 35  . - - 
+ AAA.O. No. 214 of 1947. D 1gth January, 1950. 
54 . 
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of Calcutta, Madras and Bombay, section would not apply to a decree passed by, any of those 
Goars bad aneka pravaion whit aoc a timo limit for the execution of such a decree is 
Article 18@ of the Limitation Act which alone will apply. 


Sri Krishaa Doss v. Alumbu Ammal, a ar ae 777 : L.L.R. 36 Mad. 108, approved. 


Nagalinga Chetty v. Sreexivasa A . 365, held not correctly decided in so far 
as it assumed that section 48, Civil be applicable to such a decree, 
Bei a raf tis Preddcany’Senall Gauss Corr Act dodi nok attract the tion of section 


48, Civil Procedure Code, because the latter section only provides for a limit of time for execution 
and does not deal with the procedure for execution. 


ee te es ae udge 


of Mayuram, February, 1947, and made in A.S. No. 77 of 1 
against the order of the Court of the Diri Munsif of Tiryvarur, Mead ak Mah, 


1945 in EP. No. 298 of 1941 in SCS, No. E iene tke ain es E 
mal] Causes, Madras 


R. Sundaralingam for Aak 
N. Arunachalam and K. S. Naidu for Respondent. 


Order of Reference to a Full Bench, dated 26th July, 1949, was made by 


` Panchapakesa Ayyar, J.— The main point for determination in this second 
a is Whether section 48 of the Code of Civil Procedure applies to and bars 
a of the Presidency Causes Court when it is transferred for execution 
to a mofussil Civil Court. The facts are briefly these :— 


The appellant here is the assignee-decree-holder in 8.C.S. No. 10554 of 1932 
on the file of the Presidency Court of Small Causes, Madras. THe eee 
obtained on 8th November, 1932 on the foot of a pionie note pte b ‘the 
first respondent, Vaidyalinga Pandarasannadhi, as trustee of the Abishska | of 
Sri ja a Tiruvarur, in favour of one Sabapathi.Mudaliar and endorsed 
to one _Ratnasaba kesa aaa The said decree was got amended on ggrd 
-À I b the said Vydialinga Pandara Sannadhi to the decree 
cue ortor the e ie Abishska katialai and Annadhana katlalal of Sri Thiaga- 
rajaswami temple of Tiruvarur, in his hands, instead of its being a personal decree 
pe ae him. This appellant was ee on record in the Presidency 
of Small Causes, Madras, on 8th January, 1937, as the assignee-decree-holder. 
The decree was transmitted to the District M if’s Court, Tiruvarur for execution 
“on 1gth December, 1940. We are not now concerned with the various other 
intricacies and the course of the cross-suits between the parties. Suffice it to say 
-that this appellant filed E.P. No. 298 of 1941 in S.C. No. 10554 of 1932 on the file 
of the Court of Small Causes, Madras, in the District M s Court, Tiruvarur, 
and sought to attach the decree in O.S. No. 136 of 1936 on the file of the District 
Munsif’s Court, Tiruturaipundi id favour of his judgment-debtor and against him 
and to set off his dues under decree against what he to pay under that decree. 
His E. P. was dismissed owing to alleged defects in cloumn 8 of the petition (nobody 
“ could say what those defects were !) and the learned Subordinate Judge con- 
firmed this order of dismissal. Thereupon the appellant took the matter up to t this 
Court, in C.M.S.A. No. 186 of 1944. Sai „ by his judgment in 
Mudaliar v. Executive Officer, Tiruvarur Deaan, “set aside the orders of the District 
Munsif and Subordinate Judge dismissing the E. P., and directed the execution 
petition to be taken on file and proceeded with according to law. That judgment 
„was passed on 12th March, 1945. 

Thereafter, on 5th September, 1945, the appellant prayed for the arpendment 
of the Execution Petition and the artachment of some other immoveable properties 
belonging to the judgment-debtor, by a petition, E. A. No. 416 of 1945, as the 
attachment of the decree in O.S. ‘No. 136 of 1936, had turned out to be infructuous. 
The District Munsif ordered attachment on 5th September, 1945, that is, after 
more than 12 years had elapsed since the pasting of the decree om êth November 


2 


1932. It is, af course well settled law now, and this is not disputed by either side, 
1. (1945) 1 M.L.J. 428. 


= 
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The position in law is by no means clear. On the one hand we have got a 
Bench decision of this Court rted in Sri Krishna Doss v. Alumbu Ammal}, wherein 


Sundara A and Ayli ., held that section 48, Civil Procedure Code being 
not applicable to the Presi Small Causes Court, only Article 182 of the Limita- 
tion Act would be applicable to the execution of a decree of the i Small 


Causes Court, even h the decree may be transferred by the Court which passed 
it to another Court which is subject to section 48, Civil Procedure Code i 

its own decrees for execution, as the law of limitation Leave execution 
is that of the Court which the decree and not 

executes it as its agent. is ruling has been followed by. a Bench of the Patna 
High Court in Ranganathan v. Ponnacharamma*, ‘The rationale of the above two’ 
decisions is that section 48, Civil Procedure Code, had not been extended to decrees 
of the Presidency Small Causes Court under section 8, Civil Procedure Code, by 
the High Court, and so only Article 182 of the Limitation Act would apply, and the 
decrees of the Presidency Small Causes Courts would be executable without any 
time limit subject only to Article 182 of the Limitation Act, like the decrees of 
Chartered High Courts. If the position had rested there, there would have been 
no difficulty in law though there might have been anomaly in fact (to be remedied 
by the Courts extending section 48, Civil Procedure Code, to the Presidency 


the Presidency 
Small Causes Court, transferred to a Civil Court subject to section 48, Civil Pro- 
cedure Code for execution would not be subject to section 48, Civil Procedure 
Code but only to Article 182 of the Limitation Act, they did not consider the Bench 
ing of this Court in Sri Krishna Doss v. Alumbu Ammal', probably because it was 
not cited before them. The Patna Bench in the decision anathan v. Ponna- 
charamma’, did not also consider the ruling in Nagalinga- Chetty v. Srinivasa Aiyangar?, 
because it was not cited before them. It considered only the ruling in 

Ri ri Doss v. Alumbu Ammal*, and followed it. 


So, an important point of law is covered i i two Benches 
of this Court and has to be resolved by being relia TL DN gore 
by the counsel on both sides. I need not now consider the in fact, š 
that a decree of the Presidency Small Causes Court will not be subject to section 
Civil Procedure Code while a decree of a-District Court or City Civil Court will 
be subject to it. Nor need I consider the question of fraud or special cirumstances, 
as they do not arise in this case, where the whole case stands or falls according as 
section 48, Civil Procedure Code applies or does not apply to a transferred decree, 
I find it, therefore, necessary to refer the destin to a Full Bench. The papers 
will be placed before the Hon’ble the Chief Justice for that purpose. The question 
will be, ; 

: “Ts a decree passed by the Presidency Court of Small Causes and transferred to a Court 
Procedure I2 or wl affected at section 

to Article 18a of the ace by am i rane 





ae (1911) at MLJ. 7: TLR. 36 Mad. a er) meee 198, 
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This appeal coming on for hearing on Monday the reth day of December, 
1949, magnar, Chie Jun of the Order of Reference, the Full Bench (Mr. P. V. Raja- 
ae ustice Satyanafayana Rao and Krishnaswami Nayudu, JJ.) expressed 


The Chief Fustice-—The uestion referred by Panchapakesa Ayyar, Ja for 
decision by a Full-Bench is as ‘ollows : : 


“Tan decree pamed by the Presidency Gourt of Small Causes and transferred to a Court subject 
to the of section 48 of the Civil Procedure Code barred by limitation under section 48 
of the Ghd icine ee ees 
only subject to Article 182 of the Limitation Act?” 


This question was directly answered by a -Division Bench in Sri Krishna Doss v. 
Alumbu Ammal. ‘The learned Judges, Sundara- yu and Ayling, JJ., held that 
the article of the Indian Limitation Act applicable to a decree of the ' Presidency 
Smali Causes Court transferred for execution to the City Civil Court was Article 182; 
and section 48 of the Code of Civil Procedure was not applicable to a decree passed 
by the Gourt of Small Causes, and’ the fact that the Court to which the decree. 
had betn transferred was a Court the decrees of which would be governed by section 
48 of the Code of Civil Procedure would not make any difference. So far as we 
are aware no subsequent ‘decision has differed from the view taken in Sri Krishna 
Doss v. Alumbs Ammal?. In Nagalinga Chetty v. Srinivasa Aipangar*, a Division Bench, 
had to ee ee ee ea 


Court transferred to the City Civil Court for execution thout any dis- 
cussios it ap to us that there was no contention raised before them on the 
point-—the udges assumed that section 48 applied to the case.and the 


execution petition which-was filed more than 12 years after the date of the decree 
was held to be barred by time. Burn, J.; in the course of his judgment said : 
“ The decree in the amall cause suit was on and Febtuary, 1926. The execution petition 


was filed on 27th October, 1998. It was a application for execution. Prima focis ape AB 
prevents the Court from paming any order for execution on such application”. 


Obviously. the decision in Sri Krishna Doss v. Alumbu Ammal', was not cited before 
the learned Judges conceivably because learned counsel appearing for the décree- 
holder did not raise the contention that section 48 did not apply to the case. : 


We are in entire agreement with the reasoning of and the conclusion arrived 
at by the learned Judges in Sri Krishna Doss v. Alumbu Ammal. Section 8 of the 
Code of Civil Procedure ely excludes the a lication of section 48 to any 
sult or proceeding in any Court of mall Causes es ed in the towns of Calcutta, 
Madras and Bombay. It follows that section 48 dots not apply to a decree 
by any of these Courts. Now, Article 182 of ule I of the Indian Limitation 
Act, column 1, runs as follows : x 


ior the execution of a decreo or onder ofany lvl Oburt not provided for by Article 183 ór by ~ 
section 48 of the Code of Civil Procedure, 1908”, 


Clearly the decree of the Presidency Small Causes Court is not provided for by 

section 48 of the Code of Civil Procedure. Therefore it follows inevitably that the 

only Pan lie DANG a ume Daf ior Dexente: of a, decree Of the 
ency Smali Cause Court is Article 182. 


‘It was contended on behalf of the respondent-judgment-debtor that section 31 
of the Presidency Smali Cause Courts Act was not noticed by the learned J Ao a 
who decided Sri Krishna Dass v. Alumbu Ammal!. Section 31 of that Act provid 
the transmission of the decree for execution to other Civil Courts. It then says : 


“ The procedure paca bad by the Godo of Civil Proceduro for the execution of decree Courts 
other than those which made them shall be the procedure followed in such b} 





KS (1911) at MLJ. 7774 LLR 36 Mad. Q. (1941) 1 ML. 365. 
106. : : 
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It is argued that this latter part of section 31 attracts the application of section 48 
of the Code of Civil Procedure as well. We do not agree. “Section 48 provides 
for a limit of time for execution and does not deal with the procedure for execution. 

, In our opinion Sri Krishna Doss v. Alumbu Ammal', was correctly decided and 
tHe decision in Nagalinga Chetty v. Srinivasa Aipangar*; was wrong in so far as it, 
assumed that section 48 would be applicable to the execution of decrees of the 
Presidency Small Causes Court when transferred to other ‘Civil Courts governed. 
by the Code of Civil Procedure. $ í 

This appesi toming ou for forl eaaa this diy ane. Depan oi e 
opinion by the Full Bench, the Court delivered the following 

Jupomenr.—In view of the judgment of the Full Bench, it follows that the 
lower Appellate Cont see and decree in A. S. No. 77 of 1946, is set aside 
and the trial Court’s order attaching the immoveable properties of the j ent- 
debtor and directing the execution petition to proceed is restored. e second 
appeal i alowed with cosa throughout including the costs of reference to the 

Bench. i 


(Leave refused). 
y. S. ma : Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 
Present :—Mnr. Justice Govinpa MENON. 


The Public Prosecutor ; .. Appsllani® 
0. 
Dhanushkodia Pillai and others ` .. Respondents. 
Molec: Velicles Aet (IV af 1939); Stiet 3 (x) -TNE Serine Os Seirpal Renown SENTIRE fE Tana 
of a driving licence and its being i with retrospective sffect— Not an offence. 


If a person, who already had a licence and had applied for the renewal of the same before the 
expiry of the term mentioned therein expecting to get it renewed in due course, and in fact it is 
renewed with retrospective effect from the date of the expiry of the old licence, drives the motor 
vehicle after the date of expiry of the licence but before the renewed licence is actually received, he 
cannot be said to have driven the vehicle without a licence and he cannot be convicted under section 
g (1) of the Motor Vehicles Act for having driven the vehicle without an effective licence, 

Appeal under section 417 of the Code of Criminal Procedure, 1898; against 
the acquittal of the aforesaid respondents are ge by the Court of the Stationary 
Sub- Magistrate of Tiruchendur in C. C. No. 308 of 1949 on his file. f 


The Assistant Public Prosecutor (A. S. Stoakaminathan) for Appellant. 

N. G. Krishna Aiyangar for Respondent. 

The Court delivered the following 

Jopauznr.—This is an appeal by the Provincial ‘Government against the 
acquittal of the two ie aero for offences under the Motor Vehicles Act, 1939. 
The first respondent who was the driver of pleasure car No. 1487, was 
under section 3 (1) of the Motor Vehicles. Act in that he drove a motor vehicle 
in a public place without an effective licence issued to him authorising him to 
drive the vehicle ; and the second respondent was charged under section ; of the 


same Act which states that no owner, or person in of a motor vehicle, shall 
cause, OTF poe any person who does not hold an effective licence, to drive the 
vehicle. e Sub- istrate of Tiruchendur found that the respondents did not 


commit any offence and acquitted both of them. 


On 10th March, 1949) at about 10-30 P.M., P. W. 2 found the first respondent 
driving tHe motor vehicle in question along the road from Tiruchendur to Kurumbur 


and the owner, the second respondent, was in the car. When directed to produce 


Be (1911) 21 MLLJ. 777: LLR. 36 Mad. 2. (1941) 1 M.LJ. 365. 
1 


$ 


* Criminal Appeal No. 565 of 1949. 24th January, 1950, ` l 
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the driving licence, the first mdent was unable to do so because he did not, 
at that time, a licence. case was that he had an effective licence which 
is marked as P-1 valid up to 11th January, 1949. On roth January, 1949, 
he applied to the District Superintendent of Police for the ren of the licence 
and that application was returned to him on 2oth January, 1949, for want of two 
recent photographs and two specimen signatures. The application was again” 
re-presented with the recent photographs but it was na | again on the ground 
that the specimen signatures had not been submitted. This direction was also 
complied with and a renewed licence Ex. P-1 was issued on 23rd March, 1949, 
which on the face of it showed that the licence was in force from 12th January, 
1949 till 11th January, 1950. The Sub- istrate was of opinion that since the 
icensing authority had issued the licence which took effect from 12th January, 1949, 
at the time the checking took place on roth March, 1949, it must be deemed that 
the first respondent had a valid and effective licence and therefore did not commit 
any offence. If the first respondent did not commit any offence, the second res- 
pondent has also not committed any. 


The learned Public Prosecutor contends that ‘the first ndent is bound 
to wait until he gets the licence and should not have driven the car during the 
interregnum between the date of his application and the date of its granting. He 
relics upon the decision of Horwill, J., in Public Prosecutor v. Krishnaswami1, What 
ha ed there was that the driving licence of the respondent-accused had expired 
on the roth December, 1940, and on the 12th December, 1940, when he drove the 
car without a licence an accident occurred. ‘Thereafter on the very same day, the 
accused applied for a renewal of the licence which was granted to take effect from 
the roth . On these facts it was held that the renewal cannot be 
regarded as a ticence to infringe at pleasure another provision of the Act. This 
decision would have concluded the matter in controversy but for the fact that in 


the present case, éven before the expiration of the licence, the first ndent 
had applied for a renewal and taken some of the necessary : ile the 
application for renewal was pending with the authorities and not been 


disposed of, the first respondent bona fide thought that he was entitled to drive the car. 
But in Public Prosecutor v. Krishnaswami1, at the time the accident occured, the 
driver’s licence had already expired and he had not even applied for a renewal. 
It was only after the accident that the driver thought of applying. Such being the 
case, it seems to me that there is no compolete analogy between that decision and ' 
ED If a person, who already had a licence and had applied for renewal 
same before the expiry of the term mentioned therein and expects to get it 
renewed in due course, drives the vehicle after the expiry of the licence but before 
the renewed licence is actually received, he cannot be said to have driven the vehicle 
without a licence. He was under the bona fide belief that his licence would be renewed 
which would take effect from the date of the expiry of previous licence for the neces- 
steps for getting the licence renewed have been taken and as a matter of fact, 

as has happened here, the licence was granted subsequently with retrospective effect. 
In these circumstances the decision of the Beaumont, C. J. and Sen, J., in Emperor v. 
Ramdas Nathubhai’, applied directly to the facts of the present case. In that case, 
the accused, who a licence issued to him on the and February, 1940 and which 
oe ret on the and Feburuary, 1941, was found driving his motor vehicle on the 
February, 1941, under the time-expired licence, but got the licence renewed on 

the same day for another year which was issued with retrospective effect from 
the and February, 1941. On his being prosecuted on 15th June, 1941, it was held 
that at the time when the prosecution was launched the accused could produce 
a licence which in terms was effective from the 2nd February, 1941 and which was 
effective therefore on the day on which the offence was alleged to have bepn com- 
mitted, and therefore the conviction could not be sustained. The facts of the 
prescht case are meg in favour of the accused than in the Bombay case for it is not 
clear from the judgment in the Bombay case as to whether the accused, when he was 


1. (1941) a M.L.J. 1040. a. ALR 1942 Bom. 276, 
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found driving the car under a time-expired licence, had already applied 
for the renewal of his licence, though it is seen thaton the very same day as he 
was found driving the chr under a time-expired license, he got his licence 
renewed. When respondents in the present case were on ist April, 
1949, the first respondent was already in possession of a valid licence which took 
ect from 12th January, 1949 and therefore on roth March, 1949 it cannot be 
said that he had no valid licence. : The principle of the Bombay decision that, even 
though at the time the offence was committed there was no valid licence the 
fact that at the time the prosecution was launched an effective licence had been 
issued to the accused with ive effect would be an answer to the’ prose-, 
cution, would similarly be a valid answer for the first respondent to give, that 
when he was prosecuted he had a valid and effective licence which showed 
that on the date when the offence was committed, he was dtiving the car properly. 
There are provisions in the rules made under the City Municipal Act to the effect 
that when a person files an application for a licence and pays the requisite fee for 
it, he can bona fide proceed on basis that the licence would be ted ; and if he 
were to ply a trade or carry on a business before he actually obtains the licence, 
it cannot be said that he was committing an offence. The principles embodied in. 
such rules can be applied by analogy here also. The first respondent bona fide 
that he would be granted a licence as his expectations have later on been 
ed. The time taken by the licensing authority to ify the application 
and for the first respondent to comply with the requirements should not stand in the 
way of bona fide expectant teene bolder from ing on his trade. My attention“ 
has not been invited to any ision of the Motor Vehicles Act which specifi 
interdicts a licence-holder, who has applied for a renewal of his licence before its 
expiry but who had not got it renewed immediately after the expiry of the term, from 
ni eling om the basis (iat he would in the normal and usual course of circum- 
stances get the licence renewed; and if, on that footing he carries on his 
ordinary avocation, it cannot be held that he was committing an offence. I’ 
am therefore of opinion that the acquittal of the two respondents by the lower 
court was right and this appeal is dismissed. | oe 


Vv. S. =e Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 


PRESENT :— MR. JUSTIOS SATYANARAYANA RAO AND MR. JUSTIGIE VISWANATHA 


The Commissioner of Income-tax, Madras .. Applicant* 


4 


' D. 
S. N. N. Sankaralinga Ayyar .. Respondent. . 
Fnseme-tax—Karta of uxdisided Hindu family utilising the fami acquiring shares in a Banking 
Compe a mala kina] fr mening Sete Fpl ja ps tet ilo russoi by him 


family he remuneration would ordinarily be hly ee and mloa:the -are thrown 
into the common stock or, in other words, blended with the family property, they not become 
PEPEN: the shares necessary for ifymg for the managing were - 

by karia from out of the family funds, it cannot be said that his appointment was on 
behalf of and for the benefit of the joint family. The managing director’s remuneration and- 


undivided 

detriment to the family property and so | as the corpus or the income of the family property 
[a not utilised or spent in making the acquittion, i 4 

tion cannofbe treated as Joint family property. 


Commissicnsr ef Income-tax v. Darsanram, (1945) 13 I.T.R. 419 and Sirdar Indra Singh v.. 
Commissioner of Incoms-tax, Hiker aol Ona, Geis) a TR 16 at go and 36 approved. ` 





* Case Referred No, 96 of 1946. 15th’ Nove mber, 1949" 05 
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- Case referred to the High Court by the Income-tax Appellate Tribunal, Madras 
Bench under section 66 (1) of the Indian Income-tax Act, 1922 (Act XI .of 1922) 
As amended by section g2 of the: Income-tax (Amendment) Act, 1939 (Act VII of 
7989) in 66 R. A. No. 56 (a) (Madras) of 1944-45 on its file for decision on the 
following questions of law, viz., Whether onthe facts and in the, circumstances of 
this case the tic sums of Rs. 18, 991 and Rs. 105 received by, the Karta of the 
Hindu Undivided Family as managing director’s remuneration and director’s 
sitting-fees from the Indo-Commercial Bank, Limited by virtue of a contract . 
entered into between the ing director and the Bank is the personal Income: 
of the Karta or that of the Finda undivided family of which he is the Karta. - 


` `G. S. Rama Rao Saheb for Applicant. 


M. Subbaroya Aiyar for Respondent. 
: The Judgment of the Court was delivered by 


-Satyanarayana Rao, 7.—This reference raises a very plain question, viz., whether 

in. the circumstances and on the facts of this case, the two sums of Rs. 18,991 and 
Rs. 105 received by the respondent as i director’s remuneration and 
director’s sitting-fees from the TeidosGominencial Bi Bank could be said to be a part 
of the.income of the Hindu undivided family: of which he was the Karta. ` 

. The assessment was made on the basis that the family of which Mr. Sankara- 
linga, Ayyar was the. Karta or the was an undivided Hindu family. For 
the assessment year 1943-44 Mr. inga Ayyar claimed that the remuneration. 
of Rs. 18,991 which he received as the managing director of the Indo-Commercial 
Bank and a sum of'Rs. 105 which he received as director’s sitting-fees, were his 
personal carnings and not property belonging to the undivided Hindu family 
of which he has been the head and the . The only circumstance relied 
on behalf of the Commissioner of Income-tax to dcdiag these two amounts eyed 

‘operty, is that in order to uire the qualification for managing director, Mr. , 
Me. Sankaralinga Ayyar utilised family funds apd, purchased shares, and as the 
qualification was acquired by utilising the family funds, it is claimed that his 
remuneration earned ‘as ing-director and director’s sitting-fecs must be 
treated as joint family property. Articles 87 and 88 of the Articles of Association 
of the Indo-Commercial Bank lay down the qualification of a managing’ director 
and Article 88 requires that l . 

’ e no director shall be le to be a managing diréctor unless at the time of his appointment 
as such and also during his E Aa ga t, unencumbered shares 
of the Bank of the nominal value of one-cighth of the total issued capital for e time being”. , = as 
This article was subsequently amended by substituting “ 1,509 unencumbered. 
A series shares of the Bank ” r “ one-cight of the total issued capital for the time 
bang ~ The Appellate Tribunal decided in favour of the assessce and’ treated 

€ two items as the individual property of Mr. Sankaralinga Aiyar. This posi- 
tion is contested on behalf of the Commissioner of Income-tax, by’ his learned 
counsel. 

The remuneration of the ing director is earned by him in consideration 
of the services which he rendered to the Bank.’ No part of the family funds' were 
spent or utilised for acquiring this remuneration, except that the necessary shares 
to acquire the ualification of managing director were purchased out of the joint 
family funds. ere is no detriment’ to the family perty in any manner or to 
any extent as admittedly the shares earn dividend which is included in the income 
af the family. Under Hindu Law, the remuneration of the managing director 
whose employment is in the nature. of a contract of service, would 
ordinarily be his self-acquisition and unless the i are thrown into 
the common stock or, in other words, blended with the family property, | 

would not become family property. ` The mere fact that the income 
is- entered in the family accounts or`is mixed in the bank acéōunt wobld 
not make it family property as that by itself would not constitute blending 
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under Hindu Law, as it requires the throwing of the income irito the common stock 
with the intention of abandoning the ownership and vesting it in the family. It 
is therefore difficult to see‘on what basis the claim that the remuneration and the 
sitting-fees constitute joint family Pay ee be sustained. No doubt the shares 
were purchased out of the joint fami ids and were-shown as held by him in 
his own right. It is impossible to infer from that, that the appointment itself 
was on behalf of and for the benefit of the joint family ; or, in other words, that 
he was managing director as representing the undivided’ family. It'is argued by 
the learned counsel for the Commissioner of Income-tax’ that there may be an 
ent, or from the facts and circumstances’ an inference may be drawn, under 
ich the remuneration as and when it was earned automatically became the’ 
of the joint family. No such agreement has ever been pleaded ; nor, 
15 any foundation for inferring on the facts an agreement of this description. 
In Dover Coalfisld Extension, Limited, In re!, the Court of A: peal had to consider a 
somewhat analogous situation. The facts of the case are clearly stated in the head: 
note which reads as follows :— 

“The D. Company transferred certain shares which it held in the K. Company to C., one of its 
directors, in order to qualify him to become a director of the K. y, the intention being that 
C. should represent the interests of the D. Company on the board of the K. Company, and C. executed 
a declaration of trust of the shares in favour of the D. Company. i 

Held, that the remuneration received by G. as director of the K. Company was not profit 
received by him from the use of the property of the D. Company, and that C. was .under no 
lability'to account for that remuneration to the D. Company.” 

The peculiar feature of this case is that’C. executed even a declaration of trust 

of the shares in favour of the D. Compan . Notwithstanding this circumstance, ` 
it was held that the remuneration recet by him by using the property of the 

D. Company was not remuneration in respect of which he was-liable to account to 

the D. Company. Cozens-Hardy, M.R. at page 69 considered the legal position 

of C. in those circumstances and observed that F , 

“the money received by C. was received bv him not by virtue of the shares but bv virtue of a 
separate contract with the k. Company and therefore the mere fact that he was a director of a 
company holding his qualification shares as trustees for another company would not make him liable 
or accountable for the remuneration earned by bim.” =- 

It is therefore-difficult to accept the contention advanced on behalf of the Commis- 
sioner of Income-tax. 

. The question was considered by the Patna High Court in Commissioner of 
Income-tax v. Darsanram?, which followed an earlier decision of the same High Court 
in Sirdar Indra Singh v. Commissionsr of Income-tax, Bihar and Orissa*. In my opinion, 
the question. does not present any difficulty and so long as there is no detriment to ` 
the family property and so long as the corpus or the income of the family property 
is not utilised or spent in making the acquisition, or in ing the remuneration, 

the remuneration cannot be treated as joint family property. For these reasons I 

think the quéstion should be answered in the negative. The assessce is entitled 

to his costs which will be fixed at Rs. 50. l 

Viswanatha Sastry, J—I agree. ` By virtuċ, of his position as the holder of a 
large number of shares, Mr. Sankaralinga Ayyar became eligible for pod eee 
as the managing director ‘of the Indo-Commercial Bank. But, his ac appoint- 
ment and his remuneration were the result of a contract of service en into 

: between him and the bank and not of the holding of shares'by him. He was entitled 
to be paid and was paid remuneration for service rendered by him to the Indo- 

Cornmercial Bank under a specific contract entered into by him with the Bank. 

‘The mere fact that he. held a particular quantity of shares as ip es joint 

family did not ipso facto enable him to function as the managing i r. His 

nal AE ARSE were mainly responsible, in addition to the holding of shares, 
for his ection and appointment as the ing director of the bank. The 
remuneration was really the quid pro quo for the work which he did under the contract 





1. PA 1 Ch. 65. 3. (1943) 11 LT.R. 16 at go and 96, 
a. (1943) 18 LT.R. 419. 4 i 
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of service with the Bank. . The answer to the argument of the learned counsel for 
the income-tax authority that the director could not have earned the 
remuneration unless he had been qualified to act as director by the possession 
of shares belonging to the family, is that he hecame a director by an appointment 
by the bank under a contract in which his own personal qualifications were 
responsible for the choice. The managing directorship was in fact a contract of 
service, and it is not as if the family represented by the manager was the managing 
director. It was the individual that was appointed and that was functi paga 
managing director. It may be that his holding of a large block of shares 
indirect influence on his appointment but that is not the causa causans of his earnings 
which were merely, remuneration for personal services rendered by him 
bank. It is not as AT: any family monies have been spent, consumed, or expended 
in the process of the uisition of the managing directorship or in the earning 
of the remuneration which has been paid to the managing director. The monies 
a ee ee 
shares are giving dividends which to the coffers of the family, I therefore 
agree with my learned brother in thi that the income of Mr. 
Ayyar as the managing director of the Indo-Commercial Bank cannot be said to 
an asset or income of the joint family of which he is the manager. I also agree 
that the two pra aka che e Patna High Court in Commissioner of the Incoms-tax v. 
Darsanram}, Sirdar Indra Singh v. Commissioner of Incoms-tax, Bihar and Orissa*, and 
Dower Coalfield Extension, Limited, In re?, take the correct view of the legal position. 
I agree in the answer to the reference and in the direction for costs given by my 
learned brother. 
' K.S. — Reference answered against the 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present — MR. Justice RacHava Rao. 


AE Mudaliar .. Appellant 


Muruga Mudaliar (died) and others .. Respondenis. 
Resistration Act (XVI 5 rar and el ile domeni acknotoled 
receipt of paymant aun : Pe BG ans. A Nama property— Admissibility. es 

The document falling within eid 17 (1) (6) a Registration Act need not of itself effect 
the creation of a right, title, or interest in immoveable property and itis sufficient for the bar 
of section GY ot the Aut wo eae in” yepect of much a documenta that on A 
of such creation A interest even though effected otherwise than by the document in question, the 
document acknowledges the receipt of payment of any consideration. But if the document is not to 
be received as evidence of any transaction affecting immoveable property comprised therein, but 
only to be received in evidence for the collateral purpose of deciding on its terms, that an anterior 
contract of lease had come into existence between the parties before the document in question itself 
came into being, the document is admissible. 

a) lara te Jeevarathnammal, (1919) 38 M.L.J. 919: L.R. 46 I.A. 285: LLR. 43 Mad. a44 
against the order of remand of the Court of the Additional Subordinate 
Jue in A. S. No. 67 of 1946 (O. S. No. 297 of 1943, Paseban 
Court, Namakkal). 

K. Bashyam and A. Srirengachariar for Appellant. 

T. L. Venkatarama Aiyar and M. C. Srinivasan for Respondents. 

The Court delivered the following 

Jopcuznr.—This appeal is against an order of remand by,the lower appellate 
ani pakan kane ga ee Wa Na oe 
sum of peel paid to the defendant by the plaintiffs under a-contract by the 
defendant to lease certain lands to: the pank and for recovery of damages for 
breach of the contract. The plaintiffs relied on Ex. A in proof of the lease ; but 
SSE ARERR ONES Na Nala A E ng ae A aha Sd Sa ee EER 


1. (1945) 19 I.T.R. 419 . (1908) 1 Ch. 6s. 
2. (oso) 11 1.T.R. ie at 30 and 36. eee 9 
O. No. a55 of1946. 1st November, 1949. 


H ARUMUGA MUDALIAR 7. -MURUGA MUDALIAR. 447 


the trial Court held it to be inadmissible in evidence for want of registration, and 
dismissed the suit as not therefore maintainable. : On a the lower appellate 
Ee nane Le mile all Teteg te Ywa trial Court in regard 
to the admissibility in evidence of Ex. A. 


' Ex Aruna A the following tents i thé kandanono be und ia aaah À 
of the judgment of the lower appellate Court which I prefer on the whole to the 
translation to be found in the record printed here : i 
Kiai letter by Arumugha Mudali to Muruga Mudaliar and Palani Mudaliar, dated and 
April, 1943. Having settled with you the kuthagai of two items of land (details of the lands are, 
in document) for a period of four years, the gum of Rs. 710 has been received by me and 
is letter given.” 
In fact for the words “ having settled with you the kuthagai ” I should like to substi- 
tute “ having finished with you the talk about the lease ” as being a more literal 
De ee Wan KD Nasa, as they have been explained 
to me by counsel. 


It is contended for the appellant that the ‘ ‘document ” falls within clause 
ares (b) or, at any rate, within clause (c) of section 17 (1) of the Indian 
tion Act, and that under section 49 of the Act it cannot be received as 

ence of any transaction. affecting the immoveable property comprised therein. 
Deen on ga Naga pas jaga a galan the breach of 
which is the gist of the action in the t case, no other evidence too can be 
given of such contract by reason of the bar of section 91 of the Indian Evidence Act. 


The document obviously does not fall within clause (d), or clause (b) of section 
17 (1) of the Indian R tion Act. It is not, whether in substance or in form, 
itself a lease as defined by section 2 (7) of the Act. It is said that the document 
here is very much like the one in esramulu Naidu v. Ramasami Mudaliar1, but 
T in my opinion, is not the true position since here we do not have all the terms 
the transaction recited as set forth in the plaint. Nor does the document purport 
eee declare, or assign, whether in present or in future, any right, 
title or interest, whether vested or contingent, to or in immovable pro . It 
does not bear to be the bargain by itself, the sole authentic repository of the terms 
and conditions of the bargain as then and there concluded. It only refers as a 
fact accomplished to the completion of the talk about the transaction of lease between 


the ies of which it does not, in fact, set forth all the terms upon as detailed 
in plaint, and it recites that the executant has i the rent óf Rs. 710 
mentioned therein. It is that the document declares the kind of right, 


title or interest contemplated by clause (b) and stands therefore attracted to 
clause. I cannot agree; for, we have to bear in mind the distinction drawn by 


the Privy Council in Bageshweri Charan Singh v. Jagannath Kuari’, between a mere 
recital of a fact and something which in itself creates a title, a distinction drawn in 
pee wore by Wet se am Krishnaji v. Madan Krishnafi*, which is accepted 


by the Privy Council in Y Baghaenat Charan Singh v. Jagannath Kuari*, between a 
solemn declaration of will designed to bring about a change of jural ‘relationship 
and a statement in the nature Gan admission that sucha change took place. 


The instrument, in my opinion, rather attracts clause (c) of section 17 (1) as 
being an acknowledgment of the receipt of consideration on account of the creation 
of the right, title or interest to or in the leasehold ‘under a concluded agreement 
in the nature of a present demise. The document falling within clause (c) need 
not itself effect the creation of right, title or interest which is in the contemplation 
of that clause. There is no language in that clause which compels the conclusion 
that the ent must needs of itself effect the creation. In fact, if that were 
the intention of the Legislature clause (b) would render clause (c) redundant. So 
sa aga a ic ain it area 


I. (1917 ot LL.R. 11 Pat, aya (P.C.). 
a (1991 MEJ. Fe LR. 59 I.A. 1801 3. (1881) LL.R. 5 Bom. #52. 


448 THE MADRAS’ LAW JOURNAL REPORTS, ` [1950 


The question then is whether Ex. A is hit at by the°bar of section 49 às further 
contended by the learned counsel. ‘That raises the question, what is the meaning 
of the words “ any transaction affecting such property ” in clause (e) of that section. ` 
The contract, in my opinion, is such a transaction, although as section 54 of the 
Transfer of Property Act declares it does not of itself create an interest in the property. 
So much is clear from the ruling of a Full Bench of this Court reported in Narayanan 
Chetty v. Muthia Seroai! and cannot be doubted or disputed. - 


In. order to get over the trouble thus arising, the learned counsel for the res- 
pondents has made two submissions—(1) that Ex. A can be received as evidence 
of an anterior oral agreement of lease between the parties, valid nonetheless because 
it is oral, such as has been adumbrated in the plaint in the present case, and (2) 
that whatever the inadmissibility of an unregistered document aff immoveable 
property in proof of the contract to support the relief of specific rmance in a 
suit for such relief—a difficulty which does not exist after the amendment of sec- 
tion 49 of the Indian Registration Act by the addition of the proviso thereto in 1929 
—such a document can be received in proof of the contract in a suit like the present 
for refund of the advance and for damages for breach. Reliance has been placed 
for the respondents in support of both the submissions on a ruling of a Full ch 
of this Court reported in jah of Venkatagiri v. Narayana Reddi? and in support of 
the latter submission in particular on an expression of opinion to be found in a 
decision of the Privy Council reported in M. E. Moolla Sons, Lid. v. Burjorjes?, 
to the effect that if the proceeding in connection with which the document is sought 
to be used as evidence does not in any respect affect immoveable property as where 
damages and not specific performance is asked fore the document may well be 
accepted and acted upon. 


With reference to the latter submission I am of opinion that it does not strictly 
arise for consideration. The document with which I am concerned is not an 
document affecting immoveable property but an unregistered docu- 
ment acknowledging the payment ot receipt of consideration ‘on account of the 
` creation of a right, title or interest to or in immoveable property. If the question 
arose with reference to “ an unregistered document affecting immoveable a 

I should find myself in some difficulty to decide it ; for, although it seems to me 
the submission of the learned counsel for the respondents ht in such a case 
have to be held correct on a reading of the judgment of th the Pull Beneh in Rotel 
of Venkatagiri v. Narayana Reddi", as it stands, there would then be the difficulty 
‘created by the explanation given of that judgment by the later Full Bench ruling 
in Narayana Chetti v. Muthiah Servai!, wherein it is said that the earlier Full Bench 
must be understood to have only ruled that a Kabuliat signed by the lesee but 
inadmissible to prove the lease for want of registration was admissible to prove 
the Karar or the agreement’ to lease which preceded it, fee cca ie Soe 

pointed out that there is no distinction on principle between t for s 

ce and a suit for damages. The difficulty would stand further Noa 
the circumstance that a later decision of a Divisional Bench consisting of Sir 
John Wallis, C.J. and Oldfield, J., reported in Sresramulu Naidu v. Ramaswami 
Mudaliar 4, has ted the law as laid down by Narayana Chetti v. Muthiah Servai}, 
the earlier ull Bench ruling: only a restricted operation ; and sitting as 
single J if the question arose for determination, I should deem it proper to 
hold m bound in this state of authority to follow the ruling'in Sresramulu 
Naidu v. Ramaswami Mudaliar*, which has stood the field for the last about three 
decades and more. As against that difficulty, it has no doubt been pressed upon 
me.by the learned counsel for the respondents that the view expressed by the: 
Privy Council in M. E. Moolla Sons, Lid. v. Burjorjes*, serves to rehabilitate in its. 
wider operation Rajah of Venkatagiri v. Narayana Reddi?, which alent not cited. 





fa ` (1910) a1 ML.J. 44: LLR. 35 Mad. 63 ee 63 M.LJ. 191: ay 59 L.A. 161: 
-B LER. 10 DE MLT at oe C,). 
an agg 4 MLJ. 198: LLR aT Mad. 4. (1917) 33 


1) SUBRAMANIA IYER D. RAMASAMI PILLAL 449 


in the EREN before the Privy Council or ag to in its judgment proceeds 
on the same line of reasoning as is employed atunnissa Elakyan Bibi v. Hevea 
Khan1, one of the several cases cited the Council. It has also been 
prewed upon me that even an obiur dict of the rive Counci! is bound to be 

owed by Courts in India, and that in fact in the case in M. E. Moola Sons, Lid. 
v. Burjorjes*, the expression of view by their Lordships became necessary as part 
of their reasoning founded upon the “‘considerations’ post facie cn into the 
decision of the question whether the point: of the i ibility of the document 
there in question for want of jai D Wan D be allowed to be raised before their 
Lordships for the first time. As I have said, it is not necessary for me in this case 
to arrive at a definite decision upon the submission made to me by the learned 
counsel for the respondents, because the document with which this case is concerned 
is not an unregistered document affecting immoveable property but an unregistered 
document acknowledging receipt or payment of consideration on account of the 
creation of right, title or interest to or in immoveable property. | 


The former submission of the learned counsel for the respondents must, however, 
in ay opinion, be accepted, for although it is true that in the view taken by me of 

the language of clause, (c) of section 17 (1) of the Act it is not necessary that the 
document in question should itself create a right, title or interest and it is sufficient 
for the bar of section 49 (c) to operate in respect of such document that on account 
of such creation of interest even though effected otherwise than by the document 
in question the document acknowledges the receipt or payment of any considera- 
tion, the fact remains that what is sought to be done in c present case, if the argu- 
ment of the learned counsel for the respondents i is accepted, is not to receive the 
document as evidence of any transaction affecting immoveable property comprised 
therein but only to receive it.in evidence of the collateral purpose of deciding on 
its terms that an anterior contract of lease had come into cing. Tie ami of 
before the document in. question itself came into being. The 
such a document in evidence for such a collateral purpose stand su 
Council in Varaa Pilat v. Junarathnainal®, to whith iti kardi the Privy 
Council in Varatha Pillai v. Feevarathnammal?, it is hardly necessary to 
refer in detail in this connection. . 


; Tat betog the Sue Warko tak AA a adan ag tou GEK Mei 
arpus PDE LO D the admissibility of Ex. A, it follows that the order 
of Mast be heldi to: Daye pera rightly made, and this appeal should be 
dismissed with costs. : 


No leave. . ; ' 2 
V. P. 8. ee Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 
Present :— MR. Justro Sussa Rao AND MR. ' Justice SOMASUNDARAM. - 
V. S. Subre Iyer . .. Appellani* 
R. M. V. V. Ramasami Pillai l Respondent. ` 
Spa ie Rali Aer Pn sete Dicey rif in repr a ix 
fad 42— praadingi pending Sorvign 
Gece a prong aore la faour of for au of 3,50 nd deposi with hin tho 


title deeds of three sets of properties by way of equitable mortgage. 
of the mortgage interest held G in some itema of properties belonging to situated in Karaitkal 





im the French territory. S a suit in Sivaganga to enforce the mortgage the properties 
situated in India. The Karaikkal properties were not included in the sult and V was not made a 
party. In execution of the mortgage decree only Rs. 7,000 was realised rt satisfaction was 
ee ee ee ee eee asthe amount dus 
1. (1882 LLR. 9 Cal 520 B.). 3. (1919) 88 MLL. LR LA. 98 ? 
R. ee) 6g MI IEL. 159 LA. 161; a MI may 46 5 
ILR. 10 Rang. aga (P.Q). ` 


w Appeal No, Gog of 1947 and A. A. O. No. 677 of 1945. a goth Novenber, 1949 | 
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under the m was not realised 5 took out appropriate procendings in Karaikkal and appraised 
R the son and representative af V of his claim inst C. R totally denied his liability and 
thereupon S filed a suit against C in Karaikkal and o serra hg eden en 9 nk prodding 
were taken out for recovery of the amount from R. R’s objections were and liability 
was fixed at about a particular sum with interest. Thereupon R filed an E.A. in the Subordinate 
Judge’s Court of Si under Order 47 and section 151, Civil Procedure Code, praying for an 
order ing that S was not entitled to proceed against the other properties of C in the hands of 
R either in British India or in the French territory of Karaikkal Th i 


Held: R could, have and should have placed the two facts on which the declaration was asked 
for before the French tribunal. It was for the French tribunal to decide whether the non-satisfaction 
certificate was'a fabricated document and whether the fact that no personal decree was passed in 
India would be a bar to the suit in French India in regard to the properties situated there. The 
declaration asked for should not be given in the circumstances. 


In regard to proceedings pending in foreign Courts, a party is not entitled to a declaratory relief 
ar-of right. The Court would not and should not give e declaration as it has no jurisdiction in 
to the properties situated in foreign countries, as, 1f such a declaration were to be given, it would in- 
fringe upon the undoubted rights of the foreign tribunal to decide cases pending before it. It would 
be im and highly derogatory to the prestige of the foreign Court to hold that the decision of the 
foreign Court was wrong for one reason or other. Even if such a declaration is given, it would be 
brutum fulmen as the foreign Court would certainly ignore'that decision. 

Appeal against the decree of the Court of the Subordinate Judge, Sivaganga, 
dated 19th April, 1947, in O. S. No. 34 of 1946, etc. ” 

The Advocate-General (K. Rajah Aiyar), M. Ranganatha Sastri and K. Parasurama 
Aiyar for Appellant in Appeal No. 695 of 1947. 

K. V. Ramachandra Aiyar for Appellant in A. A. O. No. 677 of 1945. 

K. V. Ramachandra Aipar for Respondent in Appeal No. 695 of 1947. 

M. Ranganatha Sastri for Respondent in A. A. O. No. 677 of 1945. 

The Judgment of the Court was delivered by 


Subba Rao, 7.—These are two connected apra and the only question that 
arises in both the appeals is whether the plaintiff would be entitled to the declara- 
tion asked for. On 1gth April, 1936, one T. N. S. Ch i Chetty executed 
a promissory note in favour of the defendant V. S. Subramania Aiyar for a sum of . 
Ra. 31,500 and deposited with him the title deeds of three sets of properties by way 
of equitable mortgage. The properties so comprised in the equitable mortgage 
consist of ten items of Chockalingam rae own properties in Madras, two 
items in Madras in regard to which he had only mo interest and his mo 
interest in some properties situated in Karaikkal in the French territory. The said 
perties situated in Karaikkal were mortgaged by the plaintiff's father Vythilingam 
i to Chockalingam Chetty ty deed of the year 1925. Subramania ‘Aiyar 
filed O. S. No. 63 of 1939 onthe file of the Court of the Subordinate Judge 
of Sivaganga to enforce the equitable mortgage and in that suit he sought to enforce 
his gad a against the properties situated in India. Neither Vythilingam Pillai 
was ea nor his properties in Karaikkal were the subject-matter of that 
suit. Indeed.the mortgagee could not enforce :the rights against those properties 
as they were situated in a foreign country. Subramania Atyar obtained a preli- 
minary decree, Ex. P-1 dated roth October, 1939, for of a sum of 
Rs. 40,000 and obtained a final decree, Ex. P-2, dated 14th July, 1940. In 
execution of the final decree he filed E. P. No. 147 of 1940, Ex. D-1, and brought 
the properties in British India to sale. In the sale about Rs. 7,000 wis realised 
and part satisfaction of the decree was recorded. As the bulk of the perties 
mortgaged to Subramania Aiyar were in Karaikkal and as the amount due under 
the mortgage was not realised out priate proceedings in A 1941, in 
the French territory of Karaitkal. -He followed Ethe {procedure ob ar ee the 
French territory and appraised the plaintiff, Ramaswami’ Pillai, the son and the 


ti SUBRAMANTA tym s. Řauathiit tiiiàt 4t 
tative of Vythilingam Pillai an “\Arikai of his claim against 


the ist defendant. The plaintiff totally denied his liabili the 
defendant filed a suit against Chockalingam Chetty on the of the 
the Justice of Peace with exhaustive powers. of Karaikkal on April, 1941 


PA erin giv ict ARAMA bam on i Sat 14. The plaintiff was appraised 
Pran Aaka of the Ina tuhon as the ft a the i 

obtaining the decree a ite proceedings were taken out in the French 
‘Court at Karaikkal against Planai berea for the recovery of ‘the amount 
from him. ‘On 16th April, t an order was by the French Court at 
Karaikkal a lant to pay a sum of 46,324-3-0 with interest and 
costs to the defen Ar a E, questioned the validity of the order passed 

hes ona alae liability to pay any amount to 

i His objections were ai ntact he ae ee eee 

was fixed at about a sum of Rs ooo with interest. 


tps again that order to the High Court of Jae of fae Fe Kemahe 


5 akon agaiun the ucement ta thea Court in Paris. The defendant is 
proceedings in Karaikkal for realising the amounts from the plaintiff 

by attachment his proper. There is conflict of versions in regard to the scope 
the suit filed in The learned counsel for the respondent urges that 

the suit was to enforce the decree in O. S. No. 63 of 1939 whereas D. W. 1, the 
advocate who conducted the case for Subramania Aiyar ın Karaikkal says in his 
evidence that a suit was filed against Chockalingam Chetty in and 
that the basis of that suit was not decree alone but it was the whole of 


the right of Subramania Aiyar against Chetty. It is not 
for the purpose of this appeal to determine the scope of the suit. It is pane | 


-to state that appro tS et Oa aol Gains Pane 
of the amount es defendant. On 27th April, 1 Ramasami Pillai 
filed E. A. No. 40 of 1945) nO: Nee 63 of 1939 on the ‘of the Court of the 
Subordinate Judge of Sivaganga under Order 47 and section 151, Civil Procedure 


Oode, praying for an order d that the plaintiff was not entitled to 
against the other properties of the defendant ‘in the petitioner’s hands either 
in British India or in the French territory of That application Was 


dismissed by the learned Subordinate Judge, Mr. R. Ganapathi Aiyar, on 25th 
September, 1945, on the ground that the application was not maintainable and 
also on the ground that it was not a fit case for the exercise of his dicretion. The 
learned Subordinate Judge gave convincing reasons for rejecting the prayer for 
a declaration. Te 


against the properties a kaga anedha one ae h without first 
personal decree, But I do not see why I should grant such a bare tion when it has nio reference 
to any proceedings before me. —If the petitioner’s object is to prove before the French Courts 


Be tae French Gourt and not this Court, T ee ao around. foe pean a akih tho 
petitioner prays for”, Š 


Ramasami Pillai preferred the above C. M. A. No. oe 1945 against this order 
of the learned Subordinate Judge. He then filed O. S. No. 34 of 1946 on the 
file of the Court.of the Subordinate Judge of Sivaganga praying 
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b) a a ee eons agains raiter roperties of Chockalingam Chettiar 
by the defendant in British India as well as in French territory is i for want of a personal decree 
in the said O.'S. No, 63 of 1939:”" f ye z 


These reliefs were based:upon two allegations, namely, that there was no personal 
decree against the rst defendant in O. S. No. 63 of 1939 and: that the defendant 
fabricated an alleged non-satisfaction certificate and obtained an order in. the 
French Court on that fabricated document. The defendant in his written state- 


ment admitted that there was no personal decree in O. S. No. 6 of 1939 but affirmed | 


that he obtained a decree and the necessary orders in the French Court in accordance 
with law obtaining there. He also denied that he produced any fabricated non- 
satisfaction certificate in the French Court, but what he filed was only a certified 
copy of the execution petition and the order. thereon directing the entering of 
i satisfaction for asum of. Rs. 7,978-1-0. The learned Subordinate Judge 

. 5. Soundararajan, in exercise, of his discretion granted the declaration asked 
for. . He expressed the view that as the proceedings in Karaikkal Court were taken 
on the basis of the decree in O. S. No. 63 of.1939 and as the proceedings in the 
Karaikkal Court had not become. final it was.a proper case for giving the declara- 
tion. . The defendant preferred A. S. No. 695 of 1947 against that : t 


The only question argued before us was whether the Subordinate Judge 
was justified in giving the declaration in -the circumstances of the case. The learned 
counsel for the respondent, limited -the scope of the. declaratory relief prayed for 
by his client. He said that what his client wants is a declaration that his proper- 
ties are not liable to be attached and sold in execution of the orders of the French 


Court as the defendant has no right to poe ee other properties of the 
without obtaining a personal decree in O. S. No. 63 of 1939 and also 


mortgagor l 
as the orders in French India were obtained on a fabricated A EEE certifi- 


cate. He contended that as this right to his properties in i was infringed 
by an i order by the French Court on the said assumptions, he would 
be entitled to a d tion to the aforesaid effect, whereas the learned Advocate- 
General appearing for the appellant pressed: on us the .undesirability and the 
a of issuing a declaration which will have the effect of holding that the 
order of a foreign Court is wrong... Under section. 42 of the Specific Relief Act 
a Court is authorised to give declaratory reliefs. , It reads : Ltt 


“ Any person entitled to any legal character, or to any right as to property, may institute 


a suit against any person denying, or interested to deny, his title to such or t, and the 
Court may in its discretion make therem a that he is so entitled, and, the plaintiff need 
not in such miit ask for any further zelle” s ' 


It is settled law that it is discretio with the Court to grant a declaratory 
relief or not. At page 759 af tes ific Relief Act by Pollock and Mulla thẹ 
following extract a jadgment of the Judicial Committee appears : 


` “Tt is not a matter of absolute right to obtain a declargtory decreo. It is discretionary with the 
Court to grant it or not, and in every case the Court must exercise a sound jud t as to whether 


„In 19 Halsbury’s Laws of England, Lord Hailsham’s edition, the scope of declaratory 
rik is succinctly stated. At page 215 it is stated » 


“The to make a declaratory t is a discretionary one; the discretion should be 
exercised care and caution, and wi to all the circumstances of the case, and must be 
exerched judicially Lo power or makea tory judgment will not be exercised where the 
relief wful ‘or unconstitutional, or uitable for the Court to or con- 
trary to the accepted principles upon which the Court exercises its ction, The will not 

a where the declaration would be or embarassing or where an 
adequate alternative remedy is available, and will be slow make a declaration as to future or rever- 
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The learned Advocate-General cited a number of decisions from the English 
Reports laying down the rules for exercising the discretionary jurisdiction of 
the Courts. . Though, as pointed out, by the learned counsel for the respondent 
those cases ted to suits for injuriction, the rules of guidance laid down therein 
are of application. In Moore v. Anglo-Italian Bank, the facts are: the 
plaintiffs were the co-executors of Henry: Moor who was the holder of the deben- 
tures of the Florence Land and Public Works Company, Ltd. The said company was 
indebted to the defendant on a mortgage of certain Jands in Florence and 
filed a suit in Florence to enforce their mortgage where the properties were situa 
In the winding up proceedings of the company in England an a ication was 
taken out for'an injunction to restrain the defendants from prosecuting their - 
ings in Florence. Jessel, M.R., in dealing with that application e the following 
observations: ` | | ; 

"“ Prima facie this Court cannot interfere to restrain that ing. The Court of the country 
Se ee ee DA AN ce conn ha Court of a foreign’ éountry, 


inconvenient for this Court to interfere at all, more ially when, to use an 
phrase, the Italian Courts first had seitin of the matter, and have seisin of it for somo two 


a London- office who had notice the obligations. The bank having taken 
ings- in the-tribunal at Florence to enforce their mortgage, an 1 was 


‘before the tribunal of the country where the property was situated. At page 397 
the Master of Rolls makes the following pertinent o tions : 


which the plaintiffs are or may be parties being in the Court of the coun having actual 

over the -matter and having entertained that jurisdiction by a pric 

to all the of the comity of nations that this Court should actively interfere between the same 
ta.” X ` 


recovering out of the real estate there an amount due to him. In setting aside 
the order of injunction issued by the Vice-Chaneallor, ‘Turner, L.J., observed at 


“I have.less hesitation in di this order, because in my ion, it is, as was expresed 

by Lord Eldon in Wi v. St 4 dey of his Gourt to giro ttt cia cora fr dg 
i if the claim of the t against the 

be, the courts in Scotland have full power to dis- 


4 
z 
i 
8 
R 
8 


charge, and will at once discharge, the arrestment. 
In Magbul Fatima v. Amir Hasan Khan, the Judicial Committee, in a short į t, 
affirmed the judgment of the Allahabad Huh Court ing to givea tion 
that the judgment between the parties in British India would operate as res judicata 
Be eT ee ee A ee ee the dadané Gom 
continuing* his suit in the native state. In the course of the arguments before the 
Judicial ittee, Lord Parker made the following observations : 





L (a) to Ch, D. 681, it 4. (1802) 6 Ves. Jun. 714. at 7901 g1 ER: 
a. A 
+ 


8 Ch. D. gga. --—~ -- 1878. 
oe "86 Ropers 76; 5 (1976). 96 LG. 740 (P.Q), 
5 
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“ Only where it has jurisdiction to do so. Here thé British Court has no jurisdiction in Rampur. 
How any declaration be binding on the Rampur Court?” 


The aforesaid extracts from the text books and the reported decisions establish 
the principles governing declaratory suits. In regard to Pa pending 
in feign Courts a party i aot entilied to a de as of right. The . 
Court would not and should not give a declaration as it had no jurisdiction in regard 
to the properties situated in foreign countries, as, if such a declaration were to be 
given, it would infringe upon the undoubted rights of the foreign tribunal to decide 
cases pending before it. e would go further and say that jt would be improper 
and highly derogatory to the prestige of the foreign Court if we held that the deci- 
sion of the foreign Court was wrong for one reason or other, Even if we did, it 
would be brutum fulmen as the foreign Court would certainly ignore our decision. 
a Applying the aforesaid principles we shall now consider the facts of the present case. 
The plaintiff is a resident of French India. The properties in regard to which 
he eka a declamation are in French Indi No suit to enforce the 
right against that property coul in India. Subramania Ai in O. S. 
oss of 109 did. gt wake Ramasami Pillai a party to that suit and did not 
ask for any relief against the properties of Ramasami Pillai situated in Karaikkal. 
Ramasami Pillai was not a party to O. S. No. 63 of 1939. The basis of the 


present suit is that the p in are not binding on him because 

of two facts: (1) that Subramania Aiyar could not proceed against the other 

ies of the mortgagor before obtaini 5 pai al dn i Court ; 

(2) that the decree in the Karaikkal Court was obtained on a icated non» 
tisadi if 


C te. However much the declaration is camouflaged the effect 
‘and substance of it is that the Courts in India are asked to hold that the orders 
of the French tribunals passed in the proceedings taken therein are invalid, We 
Se eee If we did we would be denying the right 
‘of the mortgagee to proceed agai c properties in regard to which we have no 
jurisdiction ‘but Shick are usively within the jurisdiction of the French Court. 
e would be sitting in judgment over the decisions of the French tribunal. It 
would be neither proper nor within our rights. By so doing we would i 
be guilty of t disrespect to the French Court. Even if we did, the Fren 
Courts could legitimately ignore our decision: Further the plaintiff could have and 
should have placed the two facts on which this Court’s declaration is asked for, 
' before the French tribunal. It is for the French tribunal to decide whether the 
non-satisfaction certificate was a fabricated document and whether the fact that 
no personal decree was passed in India would be a bar to the suit in French India 
in regard to the properties situated there. .In the circumstances we are-defini 
of opinion that in the exercise of our discretion we should not give the declaration 
asked for. We therefore set aside the decree of the lower Court. Ap No. 695 
of 1947 is allowed with costs here and in the Court below and C. A. No. 677 
‘of 1945 is dismissed. No costs... . 4 


i No. 695 of 1947 allowed and 
K. S. ; —— C.M.A. No. 677 of 1945 dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :— Ma. Justice Horwitt AND Mr. Josricg BALAKRISHNA AYYAR, : 
Annapurna Patrani and others .. Appellants* 
0. mt 
Lakshmana Kara and another : 5 Respondents. 
<. Prestice—Exscution—Attockmant—Dismissal of execution petition for dyfexlt—Dismissal sit aside |, 
appeal —Rfect—Purehaser of attached property in the meanzokile—Rights of. awe i A 
L obtained a simple money decree, In erecution certain was attached but tho petition 
rabeequ dismissed for defaul the ground that th and the encumbrance ce 
Ga tad cor beio Blad: Eral the decision of the eonna Goat aes 


) 
* Letters Patent Appeal No, 15 of 1949. 


A 
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that tho executian proceeded, In the meanwhile P a stranger purchased the property that had 
beatae | 


.. Held : When an order of dismissal for default is set aside, tho effect of the order which 
declares the order of the trial court to be wrong is to restare the origi tion and the trial 
court would have to proceed with it from the stage at which it hed interrupted it by dismissing it for 
default. The execution would have to be continued the stage at which they ‘were 
when the petition was dismissed for default. At that the has been attached. 
Ifan attachment is released and the ngakak pak aka Aa 


tly ishod by appeal, 
attachment to to the time when it was made and a person purchasing such property 
malah own Lave eo title as against the attachment, 

. Appeal under .clause:15 of the Letters Patent against the judgment and 
decree of Panchapakesa Ayyar, J., dated 24th November, 1 in S.A; No. 1550 
of 1946, preferred to the High Court against decree of the District Court, Vizaga~- 
Pa Be et ee deke in OS. No, 09 Ch 
1944, S urt, Chicacole. . 


K. Venkatarainam for Appellants. 
S. Venkatesa Aiyangar for Respondents, 
The Judgment of the Court was delivered by 


against the perty with which we are here concerned, the property was attached, 
but the Betton was subsequently dismissed for default on the ground that the sale 


wo questions arise in this appeal (1) whether, upon the allowing of the a 

the co uential “order raising the attachment was automatically set aside ; 

and (a) whether, even if it'did so, it would affect the transaction that had been 
into at a time when in fact no attachment was subsisting. Both these 

points were decided against the ee ee ee (Panchapakesa 

Aiyar, J.) in second ap .; but as he has granted a certificate, two questions 

have. been reagita in this Letters Patent Appeal. 

Our attention. has not. been drawn to any decisions directly on the point here 
raised ;.: but, ts have proceeded on the analogy of attachments raised in 
procbelligs ana Orde ar, cule Goead Order gh sale oof the ial Ba 
Code. It is conceded that in the former class of cases, the decreeing of a claim 
suit would have the effect of automatically restoring the original attachment and 
would render void any alienations made in the interim; but that class of cases 
is sought to be distinguished on the ground that the question as to the propriety 
of the attachment is directly in question in a claim application, as well as in a claim 
suit; and that the claim suit being in the nature of an appeal from the claim order 
it would restore the original attachment if decreed, 

"|: ‘There is'a'tonsiderable body of decisions to the effect that in cases of attach- 
ment beforé judgment, where thesuit is dismissed and the attachment raised because 
Gf the: mendata. piuvisions af Order of, vale caf tie Gil Proce ime Gate ne 
attachment is rot automatically re-imposed if, on appeal, the suit is decreed, the 
reason being, according to one of the decisions referred to, that the attachment 
is’ for the purpose of protecting the interests of the plaintiff during the pendency 
of the suit and not during the pendency of any proceeding that may arise out 
of the suit. In most of the cases cited by the learned advocate for the a t 
the differénce in the wording of Order 21, rile 63 and Order 38, rule 9, Civil Pro- 
cedure Code, is stressed, and it is pointed out that whereas under Order a1, rule 63, 
the order in the claim$petition{is ‘speci y_made subject to the result of the suit, 
there.is nothing in the wording of Order 98, Tule 9, which that’the attach- 
ment would be automatically re-im in thefevent of plaintiff’s success 
in appeal. One would have thought that this question would not have depended 
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on the of Order 38, rule g alone but rather on broader principles as to the 
efiet of appellate orden. The decisions to the effect that a reversing appellate 
order would not have the effect of automatically re-imposing an attachment are 
mostly decisions of the Calcutta High Court, based ultimatelyfon | Sasirama Kamari 
v. Meharban Khan}, where one finds that the learned Ju came to the conclusion 
they did, not upon an anal of Indian and English cases, ut on American decisions. 
The decision in Pind v. Thaw Mal, follows the Calcutta decisions, the learned 
Chief Justice there having been a party to one of the Calcutta decisions. It ‘is 
however unnecessary to say anything more with regard to these decisions ; because 
a Full Bench of this Court in Balarqyu Chettiar v. Masilamani Pillai’, has come to a 
similar conclusion: Pakenham Walsh, J., in his judgment, with’ which the other 
learned Judges concurred, came to the conclusion he did primaril because of the 
weight of decisions to.that effect, with which he felt that this High urt should not 
disagree unless there were weighty reasons for doing so. - The learned Judge atated,:, 
“Tho consensus of authority Ken ae 4 A a tie al IG a Gal r 
before ent ceases aut W t Is wW matter 
cedure salid a darable, it would require ong remote 2 aah hold that this badekan of 
authority is wrong.” AN ! 
The learned Judge at page 348 stated: |. 
“As pointed out above, iia too wide a proposition tosa that an appalia degen s 
all the interlocutory orders passed in the-original sui ere es Be Me y 
The arara Jugs doa ant however éay whet claws of eate 
cations may be restored and what classes may not be restored, excep see 
an instance of casein which it would work inequity if the interlocutory 
is t 1 a ka ee application 
Balaraju v. Masilamani ‘been relied on by ae eames dvocate x 
the recat not so much use of thé matter that fell for ‘decision in that T 
as for the criticiam of the learned Judge of the temarks of Phillips and Devadass, 
JJ» in Namagiri Ammal v. Mwthuvslappa Goundga*, Phillips, J., in that cage stated : 
t dismjssal having sot aside, the suit remains as jt the 
So ee a Na Aa erin omen ee oy ona 
yaa dimak ide, aad in my opinion all tateclocatory ordefs would be revived on the the setting aside 
of the dismissal. Similarty, an order for attachment of property would also be revived:”” í 
The value of Balaraju Chettiar Vv. Masilamani Pillai* is however considerably weakened 
the decision of another Full Bench of this Court in Vesrasami v. Ramaaaa*, in 
which many of the remarks of Pakenham Walsh, J., were considered to be dbiter. 


Beasley, C.J. stated : ) 

“Tt must bo obgerved, however, dine ta EP E Bauch deal (oaks with Bes hs 
been dismissed on appeal was decreed and did not deal with a case 

oner where, Mi dismissal for diale the suit was restored to the file and even ee: the 

and’an observations of the Full Bench upon. tpo latter point aro motely ‘ebitor 3 and in 

bop tee Full Bench Seesioes of Paketas Walt, J opinion upon this point, although it-is- contended that 

certain. observations Waleh, J ee ee BA a ah 

janan eg pk N inthe Oat 


ae a 

Tea dearly ey eae more favourable view of these maa Philips ped Devgen I 
did in Balega Ae T, Masilamani Pillai*. There the leamed ef J went 
on to consider a decisio on of Ramesait, J., in Sarangtha I yara kg 
nar’, i wiri t learned Judge held that in the case ee ach oe 
and soon afterwards restored tò file, in the abserice of anything expremly, z 

the view, that interlocutory ae Thi vi were restored, the sui t and 
incidental matters were restored to This view was approved of by the F 
Bench. The learned Chief Justice said : 


oe ee 

oe on 68 

$ EREA T R, q Rang. 4 rat 5 nee MLJ. 4h: LLR; 38 Mad. 

g- J: 75 “CLR. 53 Mad: as (1933) 65 M.L), Bg: : BLE; 57- Mad. 
334 ro) 56. MLJ. 70>, fete! Atlee. cea he, Mae. nee cae" noe taf 


mA 
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“I entirely agree with our leafned JA Sew apes hie queens. Tt does 
Aoi set tO Die Kena nA DA that the tiff in a suit a o eee 
should have the rext of thd suit’ after iti for default, to to 


He then referred to a direct authority on that point, ia, Jia Bai v. Jaman 
and approved of it. 

In the case we are here considering, the attachment of the property was not 

or inter Sa bee but of the process of execution. If, in 

the chee af a dismissal for t even an rad aa ord have be 


Be be ee es one ees cect property would have to be 
eored Whea an. odes fir tere foe Aci poet Gale the SEK of the 

order which declares the order of the trial Court to be wrong is to restore 
‘the original application ; ; and the trial Court would have to proceed with it fram the 


feels be tan | poate sae oe ae Se ail the pete as 
dismissed for default. At that stage the property already been attached. 


We ‘The learned advocate for the appellant relies for both points on hating Koer 
' that there 


would be a revival of the attachment a , as far as the decree-holder and 
jadgment-debtor were concerned ; but that the ap would not have 
the effect of reviving the attachment as against a A which they seem 
NG orden did cor ome. he pened the two orders. 


With due respect, we are unable to understand how the attachment can be revived 
‘against the judgment-debtor only. If there is an attachment, then it must apply 
to everybody, for the purpose of an-attachment order is to prevent alienations 
-by the judgment-debtor in favour of any person, whether he has knowledge of the 
attachment or not. 

An authority for the view that an order of the High Court restoring attachment 
would relate back to the date when the attachment was first made and would 
render invalid any alienation in the interim riod is Gokal Prasad v. Kasinath*, 
which followed Muhammad Warris v. Pitambar $ 4, Banomali Rai v. Prasurno Narain 
Chowdry!, Ramachandran Marwari v. Mudeswar AS, and Ali Akmid Khan v: Bansi- 
dhar"... In, Ngjimunnessa Bibi-v. Nacharuddin 8, Rankin, J., after ‘considering 
the relevant: provisions ah tp ede and the. authorities bearing on the subject 
stated su ') 


“I if ah attachmeh trid validly, second attachment 
cottages a es beara It is also plain that 


WE ae eae ee 
cial tine E anera where ano ef of any kind is set aside On appeal or otherwise, 
the consequential ahd ancillary orders are restored. 


: p he appeal fail Gh bak epee pnt a dianie idi coii 
oR Ba e cere E > eo, ; Abb dis ed 


fis Bar wo i 5 Be oe dae : btwn dete R t, 
+ . >» eh ee ‘ 





wa 


Pe LL-R._ 59 Cal. 1450. di (1896) LLR. ag Gal. Bag. | 
i a 1e ‘all. = 4 = yen 3 Gal. 1158. 
$ 9 42 39- + (1909 -4 f ke 

4 187 ‘ar W.R.GR. 435- & LLR. g1 Gal. 548 at page 556. £ 
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[PRIVY COUNCIL] l 
(On appeal from the High Court of Judicature at Madras.) 1 
‘Present :—Lorn MaoDrruorr, Loro Rem AND Sm Jonn BEAUMONT. 


Zakka Pattabhirami Reddi .. Appellant* 
De ye 
Menakar Balarami Reddi and others .. "Respondents. 
Madras Estates Land Act (I ef 1908 as amended), sections 5 and 6'and Madras Hindu Religions Fndoro-, 
menis Act (IT , sections 9 and 40— Temple inam village— Trustees ander a scheme : 
i Red. kj arka brg Kang marng Religie Ah pon 


Lids by nah merta in 1999, far a pariod of kra poart- Crm of the trustees appointed by ths 


in the lease—Lessee, if acquires occupancy rights in the 
land under the Madras Estdtes Land Act as amended in 1994. i 7 


A temple owned an inam village. In 1924 a scheme was framed for this temple by the Court 


and trasters were ted for a period of five years. During’ their period of office the Madras 
Hindu Religious ents Act was passed in 1926. Though the local committee appointed 
now trustees in 1990, the scheme trustees continued to act till 1908 , and the former took no active 
part in the admin of the affairs of the temple’s estate or affı In 1998, the scheme trustees 


the 
lease of 1933 were referred to in detai. The lesee while bar Willinge to pay any tent 
that may be permanent rights of in the lands, in so far, as they. were 
In a suit by the trustees to recover on on the ground that the lessee could pot 


J. N. Gray and R. A. Parikh for Appellant. co 

P. V. Subba Rao for Respondents. © | Pee a? gg 

Their Lordships’ Judgment was delivered by «© 0,- Oa 
- Lorno MacDxrmorr.—This appeal is by special leave- from a judgment and 
„decree of the High Court at Madras, dated 6th September, 1 1 affirming a 

dgment and decree of the Court of the District Judge at N dated 28th 
ovember, 1942, which varied a judgment and decree of the Court of the 
Subordinate Judge at Nellore, dated goth August, 1940. 

The present respondents are the representatives of the plaintiffs who brought 
the suit in which these judgments and decrees were pronounced, the appellant bemg 
the first-named and ipal defendant therein. J bak ys et 

Before referring to the nature and history of this litigation, it will be convenient 
to indicate, in chronological order as far as possible, the events.and circumstances 
out of which it arose. f ; a 

Many years ago, the y of Jonnavada was granted as an endowment to 
two temple deities. ie seo he an bahi 
Government granted a title deed in the following year. In 1924 the Court of 


settled a scheme for the management of the affairs of the temple and appointed 
five managers or trustees. They were a inted for a term of five years which, 
i Mays 1000; These trustees are herein- 
referred to as the scheme trustees. In 1926, during their period of office, 


1. (1944) 2 M.L.J, 326: LL.R. 1945 Mad, 250 (F.B). . ae, 
*P.G, Appeal No. 42 of 1948. . end November, 1949. 
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the Madras Hindu Religious Endowments Act was passed to ide for the better 
administration of certain religious endowments in the Province, including those 


alia for the constitution of a Board ible for the'due administration and general 
superintendence of ‘all religious endowments within its area, and the establish- 
ment of local temple committees to appoint temple trustees not C 
three in number. The Act (herei referred to as the “ 1926 Act ”) also 


that schemes settled under section 92 of the Code shoud be deemed to be settled 
under it, the 1926 Act, even if inconsistent ‘therewith, and might be modified or 
cancelled in accordance with its provisions. 

In 1928 the scheme trustees appear to have applied for directions to the Sub- 
ordinate Judge. The nature of their difficulty is not specified in the record, but 
their term was running out and it would seem from the order made by the Subordinate 
Judge on grd January, 1929, that doubt had arisen as to new trustees 
should be appointed and whether the local temple committee had to make 
the appointment. The order referred to the fact that the scheme h deemed 
to be settled under the 1926 Act did not provide for appointments by the committee 
and drew attention to the power to modify schemes contained in the statute. It 
then continued: | 

“ Pending such modification the three trustees (1.¢., those of the five originally appointed who 
were still in ) will have to carry on the management of the temple.” f 

On 13th May, 1990, the local committee for Nellore purported to appoint 
new trustecs for temple for a term of five years. There is nothing to show 
that the scheme had been modified by this time. But whether on this or on some 
other ground, the scheme trustees appear to have questioned the appoint- ` 
ment made by the committee. For the next five years—till 1935—the scheme 
trustees continued to act and the committee trustees seem to have taken no active 


to him the committee trustees 
“ “did not take charge as V. Rama- Rao objected saying that the committee had not power to 
appoint. I do not know whether his objection was communicated to the committee, Since 1 


This evidence is meagre and somewhat vague, but it was not contradicted and may 
be accepted as far as it goes. ' | < 

On 17th July, 1939, during the period just mentioned, the scheme trustees made 
a to the t of certain wet, dry and pasture lands, part of the temple 
estate, comprising in all some 400 acres and 46 cents. The rent was Rs. 2,000 
per year and the term one of five years expiring on goth June, 1938. The lease 
was registered and the appellant went into possession. f 
|- On 8th August, 1935, the Board, pursuant to its powers under the Act of 
1926, appointed three new trustees and directed them to take immediate 
to recover possession of the: temple properties. The scheme trustees apparent, 
were reluctant to hand over, but eventually they had to do so in compliance wi 
an order of the District Court made on 21st July, 1936. 

On 12th January, 1998, the Board trustees wrote to the appellant calling on him 
to deliver up the lands leased on the expiry of the lease as they desired to put them 
up for leasing by public auction for a further period of at least five years. This 
letter contains three paragraphs which were much canvassed before their Lordships. . 
In so far as material they'rehd thus: ` yS 
- “(1) That òn 17th July, 1998, you have taken a lease for pesturage and for cult 
vation, th of the said pet Le., from fasH to fm 1 
kaa | a raa temple for yan, ie., f 1943 UT, 


460 (fm aneas LAW Joonia mebonma “> [agp 
) That the said ires with the end of faili 1947, ie., on goth 1998, and that 

you 4 deliver ci the said lands, as gar cbt igs to reg RLA Aa erie 

Present trustees of the said temple, at the end of 1947, as por the terms of the lease . .... 

(4) That the rent for this fasli 1347, i.¢.,Rs. 2,000, should be paid by you to my clients who ‘are 
the t trustees of the i the of thel before the expiry of the lease, 
yan anes sat temple, according to terms a ore : 
The rent, it may be noted, was payable according to the terms of the lease, on: 
each goth of May. ‘Where is ae adek ka, nof wart that it fell into arrears 
and their Lordships will assume that the lessee d y discharged his obligations 
m respect of payment. ' ni 

The appellant replied to this letter on 7th March, 1938. He expresstd himself 
as willing to pay the stipulated rent, but claimed the ri t to continue in possession 
of the lands, in 'so far as they were ryoti lands, by virtue of the ‘provisions of the 
Madras Estates Land Act, 1908, as amended. . 


On rath August, 1998, shortly after the term of the lease had expired; the 
of trustees filed e present suit for recovery of possession of all the lands 
leased, for rent or aon Ja for use and occupation for fasli 1348 (i4., the year 
after the termination of tht lease) and for an enquiry as to further mesne ts 
till date of surrender. It is unnecessary to detail the terms of the plaint. It may 
be observed, however, that it referred to the letters just mentioned and alleged : 
: “ Defendant 1 is only a tenant holding over after the expiry of the lease to him.” o 
In its substance the case made by the plaintiffs was this. The lessors (the scheme 
trustees) were not ds furs trustees and, therefore, not landowners within the meaning 
of the Estates Land Act and the appellant had, in consequence, nd occu- 
pancy rights thereunder. . f 
The Subordinate Judge held that the ap t had ee ee 
Tights of occupancy in the wet and dry cultivable lands, but not in pasture , 
lands which were not ryoti lands within the meaning of the said Act. He acco ingly 
dismissed the suit in so far as it related to the wet and dry lands and made an 
ipe poeson In respect of the pasture lands. On appeal the District Judge varied 
this decree and o ered the appellant to deliver up the cultivable as well as the 
pasture lands. He took the view that though the lease was not e EER E 
that was not contended—the scheme trustees were not at its date the la y 
appointed trustees of the temple ; they were but “ trustees de son tort” unable to bind 
temple estate by leasing as they did and, in consequence, were not entitled 
to collect the rent or to rank as landholders within the meaning of the Madras 
Estates Land Act. On further ap to the High Court the matter was reserved , 


conflicting decisions as to rights and liabilities of manager trustees acting de 
Jesto and not de jure. The Full Bénch upheld the decision of the ee eee 


of the conflicting decisions to which reference has been made. Even assuming that 
Ae facto trustees, acting bona fide and for the benefit of the trust, could alienate, the 
e trustees were not, as lessors, in this category. They had wrongfully kept 
the lawful trustees out of possession and had acted in fraud of their rights. 
They had no authority to lease under the Act òf 1926 and could not be treated’ 
as landholders for the purposes of the Madras Estates Land ‘Act. ane 
“If”, said the learned Chief Justice, “‘ the. jent advariced on behalf of the appellant were 
to be-accepted,-it. would mean that. ds jure trustees could be defeated by persons who are in, law 
‘: In appealing from this decision to'His Maj eee i pal at a, 
not seek to vary the decree of the Subordinate Ju or to challenge his division 
of the holding. The only question now for determination, therefore, is whether 
he was right in dismissing the suit in respect of the cultivable lands. As will a 
later this issuc may be stated in narrower form ; but before doing so it be 
convenient to refer to certain of the provisions of the Madras: Estates Land: Act, 


4 
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1908, as amen ded by Act VIII of 1934 and Act XVIII of 1936. ‘Omitting what is 
not material they are as follows : 

“* Section 3.—In this Act, unless there is something repugnant in the subject or context : 

(2) “ Estate ” means— : ‘ 

, (d) any inam village of which the grant has been confirmed or recognised by the British 
Govcrimscnt karane anan, kah that subseguent to the grant, village has been partitioned among 
the grantees or the successors in title of the grantee or grantees. 

(5) “Landholder” means a person owning an estate or part thereof and includes every 
person entitled to collect the rents of the whole or any portion of the estate by virtue of any transfer 
[am tho Owner or his predecemor-in-tide ar of any order of a competent Gourt or of any provision 
w. . 4 f ‘ 

y “Ryot” means a person who holds for the of agriculture ryoti land in an ostato 
on ton of paying to the landholder the rent which is legally due upon it. A 
l (16) “ Ryoti land” means cultivable land in an estate other than prive land but does not 
include... 2... K { ' 
| “ Section 6 (1)—Subject to the provisions of this Act; every ryot now in possession or who 
shall hereafter be itted by a landhelder to possestion of tyo land situated in the estate of such 
landholder shall have a permanent right of occupancy in his holding. : 


of the Estates Land (Third Amendment) Act, 1936, but became an estate by virtue of that 
village which ceased £ t 
t of the Act, the expressions now ’ and ‘ commencement ’ of this Act in this sub-section 


commencemen 
and tion (1) shall be construed as m the thirtieth day of June, 1 and the expression 
Š er? in the sub-section shall be” Gamstrued aa meaniog the period er the thirtleth day, of 


Explanation 3,—Every landholder who receives or recovers any payment under section 163 from 
any person unauthorisedly occupying ryoti land shall be deemed to have thereby admitted such 
iito pomenión tinkea within ta pees Roh the date of receapt Ge oeg of payment or the of 
such payments, if more then one, he shall file a suit in a Civil Court for ejectment against such person.” 
“It was properly conceded (a) that the land with which this appeal is now 
concerned was ryoti land and part of an estate within the meaning of those terms 
as thus defined: (b) that the temple lands had been brought within the scope 
of the Act by amen nt so as to make section 6 NTEN ane gr a e 
present case as though “now” referred to goth June, 1934, and “hereinafter” 
meant after that date; and (c) that the appellant held the land he occupied for 
the purpose of agriculture. ese admissions leave as the main question for: consi- 
deration that which was the chief subject of discussion in the Courts in ia. 
In effect it was this—were the scheme trustees in a position to bind the temple 
by the lease of 1933 and so to rank as. landholders for the purposes of the Act? 
If and only if they were, was the appellant a ryot, as defined, on goth une,’ 1934 
“and éntitled to a permanent right of occupancy under section 6? ore 
Lordships ‘a further point, which does not appear to have been raised in India 
was taken on behalf of the appellant. It may be put thus. Even if the lessors’ 
(is. the scheme trustees) were not landowners for the purposes of the Act thé 
pane (i.s., the Board trustees) were when they took over the estate and, as:they 
id recognised the lease and the a t asin occupation, thereunder the 
appellant had been “‘ admitted by a Iandholder to possession” after goth June, 
1934 and was therefore entitled to ent rights under section 6. The, question, 
ag RN will be referred to as the “ additional question.”. It will be reverted., 
to, A : f : : 
In the course of his argument on the main question Mr. Gray, on behalf'of 
the appellant, submitted that the committee trustees never been validly appoi 
and, accordingly, that at the date of the lease the scheme trustees, though i 
then ds facto, were the o trustees. This contention was not ‘raised in India 
arid as it might well depend on matters of fact which have not been investigated ’ 
their Lorfships cannot consider it. They will assume that the cOmmittee trustees 
were duly appointed: i i gan k 
Reference must now be made to another submission on the main q ion which 
was based by Mr. Gray. on the provisions of the 1g26 Act. , The ing are. 
57 i 
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“ Sestion 9.—In this Act, unless there is anything repugnant in the subject or context : 
(1g) “Trustee? means a person, by whatever designation known, in wham the administra- 
gaga Pigs a a KA A a i Hable alte wees Grated 
Section 40. (1) The.trustee of every religious endowment is bound to administer its affairs 
and to apply the funds and properties of such endowment in accordance with the terms of the 
trust, and usage of the institution and all lawful directions which a competent authority may issue in 
respect thereof, and'as carefully as 2 man of ordinary prudence would deal with such funds or 


to the provident and beneficial management ofthe religous endownment and to do all things necessary 
for the due performance of the duties imposed on him.” i 


acts assume and exercise a jurisdi 
by the lawful trustees. The better view may be that the effect of section 40 in relation 


The appellant’s case on the main question was not confined to the operation 
of section 40 and their Lordships must next consider a further submission advanced 
on his behalf. It was in effect, that on the facts proved, the appellant’s lessors 
ought to be regarded as authorised to make the lease and bind the temple thereby. 
At that time and until after goth June, 1934, the argument proceeded, the de jure 
trustees, as.a body, stood by and made no attempt to interfere. What was done 
was done with their consent and- with that of the which, it was pointed out, - 
remained the superior authority charged with a duty of general superintendence 
and entitled under section 18 of the Act of 1926 to 

. “do.all things...... reasonable and necessary toensure..... that all religous endow- 
ments are administered... .....--- m ? ' 
The fact that the validity of the lease was not challenged and that the Board trustees 
when appointed did not seek to treat the appellant as a trespasser but, on the contrary, 
only demanded possession on the iry of the lease, were circumstances: relied 
upon by the appellant, in support of this branch of his cast, as going to show that. 
the: position thus accepted a never been objected to. 

‘As’ already appears the evidence of Nellore Kothandarami Reddi throws ' 
little light on the exact nature of the situation which resulted in the scheme trustees ' 
continuing to hold office and the committee trustees failing to take charge. ‘But 
< it does! show, in their Lordships’ opinion, that until 1935 the scheme trustees were 

acting ‘on behalf of the tem with at least the tacit assent of the’ de jure trustees 
as well as that of the . The work of t had to go on and there’ 
can be no suggestion that the scheme trustees furtively or so as,to hide what 
P ere ane, This witness was himself. a de jure trustee at all material times ; ; 
and he acted as well and was, indeed, a party to the lease. When these circum- 
stances are coupled with the facts, proved by the same witness, that the Board’. 
consented to the scheme trustees acting as trustees, that they raised no objection, 
and that they were sent budgets and correspondence during, this period, it is, 
impossible to resist the inference that the ds jure trustees, who were subject through- 
out to the directions ofthe Board, were also consenting parties. 

`. It next, becomes n to consider how this state of affairs affected the 
position of the appellant. In his lease the lessors purported to act as trustees of the. 
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temple and there is nothing from first to last of the material available for their 
Lordships examination to suggest that he knew or ought to’ have known, ‘then or 
at any time, that those he dealt with were not all de jure trustees. Nor can it be 
that the transaction was out of the ordinary course of the management 
of the estate or such as‘ to put'one taking land from the acting trustees SURS 
enquiry as to their right and title to act. In these circumstances their i 
think the appellant is justified in the contention that, by their conduct, the de 7 
trustees and the clothed his lessors with sufficient authority to lease as | 
did and to collect the rent thereafter while the same state of affairs prevail 
From this conclusion it follows, in the opinion of their Lordships, that the a t 
did ‘not lack 'a land-holder to whom he was bouhd to pay rent. This ces to 
i of the main question but-two observations may perhaps be added. In 
the first place, it having been proved that the lease was granted by lessors acting 
ostensibly on behalf of the temple and in fact holding the office of trustees the onus 
was, in the circumstances, upon the plaintiffs to prove affirmatively, if they might, 
that ‘the lease was unauthorised. And secondly, as against eed papa it ‘was 
not, on the facts of the case, for the plaintiffs as nominees of the to repudiate 
as act of management to which the’ Board must be held to have consented. - 
The additional question referred to above involves a state of fact. Op that 
account and as it was not taken in the Courts in India it would be contrary to 
the practice of their Lordships’ Board to entertain it unless the relevant facts could 
fairly be regarded as beyond all controversy. For the appellant it was contended 
that this condition was satified as the era s right to hold for the term of the lease 
a from the plaintiff’s letter of 12th January, 1938, and was admitted in the 
plaint. Ther Lordships think thece is anu to be zaid for this and for the submis- 
sion based on the material referred to. As, however, they have already reached 
a conclusion in the appellant’s favour on the.main question they are not disposed 
to embrace the additional question or express any final view upon it. ya. 
For the reasons mentioned, their Lordships will humbly advise His Majesty 
that the a be allowed, the decrees of the District and High Courts reversed 
and that of the Subordinate Judge restored. The ndents must Ry the appel- 
lant’s costs of this appeal and in the District and Courts in India, : 


Solicitors for Appellants: Lambert & White. 
Solicitors for Respondents: Chapman-Walkers. ` 
V. S. ; Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l PRESENT :—Mrp. Jostics KRISHNASWAMI Nayopv. . ; 
Mukkamalla Venkatasubba Reddi, minor and guardian: 


l Venkatamma and another as Petitioners . 
4 “SOs g Roe Sosa ie i 
Mukkamalla Kesava Reddi alias Dastasi Reddi, minor by | ; 

next friend Rachamareddi Chinna di .. Respondent, 


. . Cyvil Procedure Code (V of 1908), 93, rales 1 and 2—Applicent for leave to xm in forma pauperis 
having saleable interest in property not in his possession—]f can be given leave to sus as a pauper—Duty to disclose 


property to which he is entitled. ; 
. -Where an applicant for leave to suc as a pauper is found to have a saleable interest in some 
immoveable porperty as son of his father, he cannot be held to be a without some. 


that he was not able to raise money on the security of such property and merely from the fact thet 
hh step-mofher was in posession ‘of it. ` AAS 
: An applicant for leave to suc as a pauper is expected to disclose whatever properties he is possessed 
of in the sense of not | whatever property he is actually possessed but also whatever property he is 
entitled to, apart from subject-matter of suit. ; 





GR. P, No. 998 of 1946. 1gth October, 1949. 
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” Petitio under section 115 oE 1908 braving he tng Fgh 
leased bo revise the order 5 of Ae V of coat oh 
Pa er HTS akah 4 
Is Kasturi Seshagiri Roo and Kasturi Siogprasada Roo for Petitioners. Be ny YES 
` K. Umamaheswaram for Respondent. KH IN 
The Court delivéred the following his iy ps 
JUuDGMENT.—This is a revision To the order of the District’ Juc 
Cuddappah allowing the application of the plaintff- respondent for leave to fete 
the silit in forma pauperis. The defendants-respondents i in the, application for leave 
to sue as a pauper have preferred this revision ‘petition. nea 
. The suit is one for ition and in the petition the respondent who is a minor 
and who is y his maternal grandfather as pext friend stated that 
excepting the aS that was mentioned in schedule C to the plaint he had no 
means to pay the court-fee. It was alleged on behalf of the, defendants that the 
petitioner was possessed of immoveable properties worth Rs. 2,090 at, Bhima- 
dam village inherited by him from his. father ; besides the. father left some 
our seers of gold and silver and Rs. 2000 in cash and tharefore the respondent 
way in a position to pay the court-fee’ payable on the plaint. The learned Judge 
held that in so far as the cash and j and silver articles were concerned 
ted the evidencé on the side, of the respondent and held that nothitig : was 
ilable with the mdent or his mother or his next friend for paying the 
coutt-fee. As regards the immoveable properties, the learnd Judge o that 
WHE” ee dence on. the side of the. defendant nd doubt’ rted the allegations 
made by them, but in view of thè fact that the ndent’s father ‘left 
another widow who.was living in Bhimagundam he hi seen the ndént wal 
not in actuhi possession or enjoyment of any land belo his father and that 
he had no roperty upon the security of w ich'he coul se the neman “fonds 
for paying the court-fee. | 
It is argued that there is evidence, documentary and oral, which the adi 
Judge has practically accepted that there were two items of lands ‘covered by Exhibits 
I and D-2, one purchased in-the name of the respondent’s father and the other . 
in the joint names of the respondent’s father and his step-mother. But, it: is in 
evidence on the side of the respondent that the properties were not in his possession 
or in the possession of his mother. There is ho doubt some immévedble pro property 
in which'the respondent as son of his father has saleable interest, and it is not) 
that he is unable to raise the money required for payment of the court-fee payable 
ka al pe iy gies of ids tie ae ce the ead Judes at ke oe 
w the security af which,he, could raise the necessary-funds for paying 
roourt-fee cannot be supported. It is not the case of the respondent that he 
pane to raise the monty, but in view of the fact that the step-mother was in posses- 
sion he was unable to do so; in fact the existence of the property itself.was, an 
disclosed in the petition filed for leave to institute, the suit’ in forma pauperis 
is expected to disclose whatever Che eed E ajan A 


pro HE la: actinl possessed but alio NEATE property ,he is 
ie ratte apart er aa raa Naga tke suit, and ‘which he failed to do. 
The learned ounsel for the respondent ‘relied on Ramahuja v. Gopalan!, which was 
a case where the properties were mortgaged and the question was whether ke could 
raise money on [is equity of redemption. The learned Judge observed that it 
depended: upon (e arunan Gf each (case and canoe’ be laid’ dowa isan 
abstract proposition that in every case where the plaintiff has got a or 
# similar claim he cannot be regarded as a pauper. Similarly it cannot be said 
that a person can be held to be a pauper without some further evidenee that he 
was not able to raise moneys on the property in which he has got a saleable interest. 
. I am therefore of opinion that the lower Court erred ‘in permitting the respon- 
ee ee Rae eee ee ee ee 


1. ALR. 1934 Mad. 561, . | Š 
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whether in view of the evidence before it, it has been, established that the respon- 

dent. was not able gak anaa anan an the . security of ah ai ae 

therefore set aside the order and aka MA lower Co 

disposed of according to law. Gosia wil abide the realt of the pauper petion. 
VAS e > ` i Petition allowed: 

> n IN THE HIGH, COURT OE JUDICATURE AT MADRAS: an 

yi Pasar Ma. Jurrie. Govinpa Menon AND MR. Jorrios Bassam Amor 

SAYEED. “|: . F 

Kulandai Thevar < ot ee EG Ba decusd*, 14) 

. Penal Code. (XLV of 1860), section 84—Scops of. 


. Where the appellant fully knew that he was commiting homicide and ho also knew that the act 
Soc gel mad pn ears ih ee NG ee nee Sea tl Ges 





Taal ara by the C Court of Session, of. the Ramnad division for confirmation 
of the sentence of death passed upon, the, said prisoner in C. G. Na. PEE I 
rath: September, 1949,and appeal by the said prisoner. =, 
King Empererx. Gedka Goala, (1937) LLR. 16 Pat. 333, followed, _ 
J, Sesthamahalakshmi, advocate for defence under rule 228 of the Criminal Rules 
of Practice and Orders, 1981. 
E Giwa, 4 m4 

Cie jang eni tia Conte an acvecal by be ot 


Gigi Madea!’ jhe appellant has been seateacelt 6 Gently tie lee 
Senious Judge of Rinnad dividon for having caused! the death ef four unfarcuats 
and innocent: children and sentenced to terms of irhj ts for ha caused 

ous ‘hurt, stc., under ee dnd 326, Indian Penal Code, to eight‘ other 
Sen namely, P. Ws. d, 8, 6 KAN and 15 and ‘another. ‘It is unnecessary 
to dwell at'any length about the details of the prosecution story, or the evidence 
óf the Withesses examined! at the ‘trial. For, ' the appéllant has admitted through- 
out that’he has caused the death of the children and has Also caused grievous hurt 
to the ‘witnesses aforesaid. ' ‘Immediately after the murders, he rushed to the police 
eee ene ee aha 

m into the hands of the police officer e e a statement to the police 
pape Ue wae nck E Waa ng anang ik nen oe 
adan (Exhibit P. 17) in the nature of & ‘confession. that bea bt 
geet Gat ie Was ey cu War day an eid a take od gid he 
was in that fatigued conditi on on account of hunger, a Muslim: accosted him, 
sying,“ who aré‘you ” ? [e ‘had an‘ atuvdl’ in‘ his hand with’ which. he cut ‘the 
person who him” ‘Fhen'he ran ; when en pepi ciated i, He found Eila 
thére'and: he cut and killed four children, and caused injuries on others: The 
reason akcfibed for the senseless and terrible act of’his is that he was sufferi from 
hunger; and none of the relatives supported him and that therefore He did all these 
things on. account of anger. caused hunger. This statement was adhered to 
in the committing court as, well as before the Seasiqns Court. The.learned Sessions 
plese er aS ite of his admission before him that the appellant committed the crime, 
witnesses after recording a plea of “not guilty ” and went into. the, case 
canine with. the anA i ot ak bi a aa anah 
the witnesses examined justified the confession made by the accused as 
the act. The learned Sessions Judge therefore found aoe pth under section 302, 
Indian Penal Code convicted and sentenced him as bove, 


RT. No. 8s of 1949 (Criminal ‘Appial No. 616 of 1949). Bh. Dekan cole 


on 
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' :We have aul gene through the evidence of the various cye-witnesses 
in the case and consid the other circumstances and we-are in entire agreement 
with the learned Sessions Judge that the appellant caused the death of the four 
innocent children and caused grievous hurt to the witnesses mentioned by us in’ 
the earlier portion of the judgment. Srimathi Seethamahalakshmamma, appeari 
for the appellant, does not dispute the facts as outlined by ii lawe mar. the con- 
clusion from those facts that it was the appellant who caused the death of the children 
and the.injuries on the witnesses. But the learned counsel, that the’ facts 
of the case come within the ambit of the exception chapter of the Indian Penal 
‘Code, namely, section 84, which says, eae 
“Nothing is an offence which is dono by a person who, at the time'of doing it, by reason 
e ER e. nature of the act, or that he re acer 
either wrong or contrary to law.” , 3 h a 
In support of her argument, our attention was invited to Girona Ali. v. Emperor, 
Padde Subbigady’ and Wazir v. Emperor*. It seems to us that the circumstances 


‘ade tad 


-- : On-the other Hand, the-learned Public Prosecutor~invited our ‘attention to 

ision of the Patna High Court in King Emperor v. Gedka Goala*. The leatned 
have exhaustively consideed the.applicability of section 84 of the 
. Code to similar cases and holding that section 84 is founded upon the 
“known doctrine of English law laid down in the McNaghten’s case by the 
on is presumed to be responsible for his action unless the kind of insanity refer- 
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Judges in King Empror v. Gadka Goalat, has boen addressed to us by the learned 
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mended to the Government that he might be dealt with under section 401, Crimmal 
Procedure Code, in such manner as might be judged fit by the Local Government. 
In such circumstances, it seems to us that the sentence of death need not be inflicted 


on the app t and therefore we reduce the sentence of death to one of transport- 
ation for and make a recommendation to the Government under section 
Geet Peete Cade deal sen a aa hey Coca Gr We conten 


the other sentences‘on thie appellant. 
V. P. S.” Sentence of death reduced to ons of transportation. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
, Present :—Max. Justice RAJAGOPALAN, 


Vellingiri . Petitioner * 7 

Bods det (1af 1872), Sin 47 —Statomen feted u I pas ths dramo and ighi ts Eaa e at 
I pr ea fis hight nunnana and the diatas Jala from Oy Hove Mone dad ald oe 
te 15.”— 

The charges against accused 1 were in the alternative, (1) that he broke into the house of P.W. 1, 
and committed theft of a dd (a) Mar ie duhoadily posad A dynama aad ight which 
formed of the bicycle to have been stolen. The bicycle was stolen on 6th ; 
1946. bicycle itself was abandoned. Hie light andl dynama Were Kenes On the day 
inter alia, “I daana: And he light to. ee eS Siva! KIWE ai got 
back from wai fe dynamo Hight ate ar aioe the dynamo stolen from my next 
house and sold them to (X) soda factory nar the Bilha yar temple a Anuppapalayama 


Rs. 15. 

Tue light was recover am theiprmsession of araci a But Bon es al tnd pees evidence 

to show that accused 1 gave the light to accused 2. The dynamo was recovered I who also 
gave evidence that he purchased it from accused 1. In the circumstances, _ 


Held :—(1) The portion of the statement “I sold the dynamo to X” is admissible in evidence 
as tlic statement ied to this PENRI AES A EEE TAN AE E 


for posession of the d owe ee 
tantive evidence of X Lhe pure the dysamo mom accused; i. 

(2) AJI bat waa coer on the bisi of tag statement wu pon ofthe light pih ccm 
aand dot original pomami with accused 1 and subsequent transfer of that from accused 1 
to accused 2. of ihe statement, >T gawe the ee ynamo and light to Venkataswami ” 
D an since the requirements of section 27 of the Evidence Act were not satisfied. 


pene sia dasih Li 1 MLJ. 219: LR. 74 LA. 65; I.L.R. (1948) Mad. 1 (P.C.) 


nee under sections 435 and 43 of the Code of Criminal Proceduúre 
1898, praying the High Court to revise Aiea peer Court of the City First 
Class Magistrate of Coimbatore in C.A. No. Sac a ea against the Court 
of the Town Sub-Magistrate, Coimbatore in C. C. No. 1565 of 1947. 
P. Basi Reddi and M. S. Sethu for Petitioner. 


N.. T. Raghunathan for the Public Prosecutor (P. L. Big) on behalf of the 


‘The Court made the following 


Orpsr.—The charges against the Fide AGA aa Anosike aioe ene 
lower Court were in the alternative, (aJ under sections 457 and 380, Indian Penal 
Code, that he broke into the house of W. 1 and committed theft of a bicycle ; 
and (2 thai ie Ear possessed M.Os. 2 and 3, a dynamo and a light, which 
, of the ana all to have been stolen. The conviction itself was 


` with reference to the second of the charges, punishable under section 411, Indian 
Penal Code. The conviction was con on appeal. Hence this petition for 
ision? 


The bicycle was missed from the house of P.W. 1 on 6th December, 1946. 
That it must have been stolen, can admit of no doubt. The bicycle itself was 


*Crl. R.Q. No. 4 oft. pa ageh March, 1 
(GeL R.P. No, ). > 
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abandoned. Only the light snd the dynamo were removed. The petitioner 

was arrested on 27th June, 1947. On that day the Siib-Inspector of Police recorded 

Exhibit P-3. The case for the prosecution was that the statenients made ‘by the 

petitioner in Exhibit P-3 led to the discovery af MLO. 2'from P.W. 4 and the recovery 

of M.O. g from accused a. P.W. 4 gave evidence that the petitioner sold M.O. 2 

to him about four months before he gave evidence in August, 1947. : 

~ The substantial question that arises for determination in this case is whether 
any portion of Exhibit P-g is admissible at all under section 27 of the Indian Evi- 

‘dence Act. ‘Fhe portion of Exhibit P-3 that was admitted in evidence in’ this case 

in the trial Court was: 

“I gave the'dynamo and the light to Venkataswami (accused 2)... ... ; - I got back from 
velin te Seach alga tees nie ee 
to the proprictor of a soda factory near the Pillayar temple in Anuppapalayam for Rs. 15”. 

True, M.O.'3, a light, was recovered from the possession of accused 2. But there 

“was no evidence at all independently of Exhibit P-g to show that accused 1 gave 

that light to accused 2. It wes dishonest possession of the light M.O. 3 with which 

accused I was and the mere fact proved that it was with accused 2 would 

not necessarily to an inference that accoused 2 obtained it from accused 1 

or that accused 1 was ever in possession of it. All that was discovered on the basis 

of the statement Exhibit P-3 was possession with accused 2 and not original posses- 
ee an ion from accused 1 to 
accused 2. So the portion of ibit P. “ T gave the dynamo and the light to 

Venkataswami” is not admissible in evidence, since the requirements of section 27 

of the Indian Evidence Act were not sati 

With reference to M.O. 2, the statement admitted in evidence was, 

1“ Therefore I got from Venkataswami the dynamo light taken in Avanashi road and the 

d 0 stolen from my next house and sold them to the proprietor of a soda factory noar the 

Plilayar temple in Anuppapalayam for Ra. 15.” 

Kotqyya v. King Emperor’, makes it quite clear that the ious history of M.O. a 
to by accused 1 is not admissible in evidence. That i 
Venkataswami or that earlier in point of time accused 1 stole it from the next 

house, would clearly come under the and would be inadmissible in evidence. 

Mr. Basi Reddi for the petitioner contends that even the statement that accused 1 

sold the dynamo oe eee r of the soda factory, is. P.W. 4, would be 

inadmissible in evidence. Lordships of the Privy Council in commenting 
upon the admissibility of the statement in Kotayya v. King Emperor! 

, . “Iwill produce the knife concealed in the roof of my.house”, observed thatit “does not 

lead to the of a knife ; knives were discovered many years ago. It leads to the 

‘of the fact that a knife is concealed in the house of the informant to his knowledge, and if the 

is proved to have been used in the commission of tho offence, the fact discovered is very relevant”. 

Neither a sale nor a concealment ceases to be a fact capable of proof though conceal- 

ment like sale was a thing of the past : and so it is a thing to be inferred from the 

circumstances in which object, concealed in Kotaypa’s case, and sold in this 
case, was found. The very fact that property -was found concealed justified the 
admissibility of the statement that the accused concealed it. . In this case pro 

-was found with P.W. 4. Even independently of his evidence that he ka aab 


it, to account for possession of P.W. 4, the factum of sale had to be and that 
factum of sale is not an unreaso inference from the possession of P.W. 4; it 
js ong of the factors that should lead to inference, I am unable to accept the 


contention of Mr. Basi Reddi that the portions of Exhibit P-g “ I sold the dynamo 
to P.W. 4” is inadmissible in evidence. P.W. 4 spoke to the sale. All that the 
Sub-Ins} ‘discovered immediately on the basis of Exhibit P-3 was ssion 
with P.W. 4. Earlier in point of time was thé statement of the that he 
had solct it: ‘That the‘dccused sold’ it to P.W. 4 was the fact deposed to by P.W. 4. 





& (1947) 1 MLJ. 2191 LR. 74 LA. 65: ILLR. (1948) Mad, + (P.Q.),, 


oe ee of the bale 

by the accused to P.W.-4?: That war a fact Roar ited E ais 

a fesult of the statement in Exhibit P-3, thou epee y subié- 

F hently with the statement rade’ on oath< 4 I hold that the portion pf 
it P-g admissible in evidente is- <: eels 


“ld so (yaara) pole of à soda metang mci he Aaya Anup 


for Ra. ‘yey onc 


- No doubt ‘hs A GE Maie referred“ tb "Exhibit P-ġ in 

but Tam unable to aceept the esntention put forward thas this was fe dole ba 
of the conviction of the petitioner under section '411, Indian Penal Code. ‘Id 
paragraph 2 of his judgmerit the City Firtt Class Magistrate referred'to the evidence 
of P.W. 4 which a tly he accepted.’ Thé learned - Magistrate also 

to the evidence of PW. 3, but it was apparently not‘ upon‘that alone that thé learned 
Magistrate came to the conclusion that the petitioner was in poweaiion of M.O. 3. 
The’ conviction of the petitioner’ with reference t6 -M.O. 3 has-no real basis and 
has to be set aside: But the conviction of the petitioxiér with reference to the podees- 
sion of M.O. 2 recovered from P.W. 4 was fully j n the évidence on record 
—the substantive evidence of P.W. 4 as well as pasahe ya postin sina ena 
in Exhibit P-3, adrniæible under section 27 of the Indian- Evidence Act. The 
conviction of ‘the petitioner under section 411, ‘Indian Penal Code, is confirmed ; 
but since the- conviction now confirmed relates -only -to one. af'the ‘two material 
Coe a ee eee eee 


Court will be reduced to one half, i.s., two months’ rigorous 
sentence will run-concurrently with any other sentence that may be awarded to te 
petitioner in any other case. 


KS: ees, SG a agi Senda 
- IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 
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a. š re R o | 4 gk x IH A 
Kandaswaini Pillai and others < y ; Respondents. 
: Hinds Law— Joist Manga Aliran Se papan fd mb inte 
ki An ape an san tn a betas ial an | 
ground thk rin ipik la) f manager of, Joint sates family, jie 
penn a fe fs lender who asserts as TT ec 
show that the money was utilised pot pape ca a 
the money for such a purpose. . ; 
Appeal sang tho decti of the Dini Count TENGEN A i, in A.S. No: 283. 
of -1944, Sod against the deerde of the District Muna C uit, Karur, in O.5, 
No. 34 1943. 


` ? e 


K. Venkataramani for Appeuant. 


ANY. Narayanaswami Apyar for Respondents. vd ok Bee es KAN 
oeger derel an) oo a lds njan ede me 


eae’ af 


arenes plaintiff is a. purchaser of 1/grd share of the suit : 
ce Biennale elena rare 


the suit for partition. and -recovery of the -1/3rd share which he 4 
trial Court found that the sale under Exhibit D-2 by the manager the joint Hindu: 





"3A. No. ngal of 1946. i and February, 1950. 
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. | 

ily, was valid and binding on, the family and therefore the first defendant had 
acquired absolute title so far as the properties were concerned .and the sale by the 
third defendant in favour of the plaintiff did not therefore convey any. title or right 
DE properties, The trial Court also found that the sale deed in favour of the 
plaintiff was not a genuine transaction. On these grounds the suit was dismissed. . 
The plaintiff took up the matter in a and the learned District Judge of 
Tiruchirapalli was of opinion that the ing of the District Munsif that the sale 
in favour of the plaintiff was not genuine could not be justified. .Therefore the 


on that point being on.a question of fact cannot -be;upset.in second appeal On 
the other question as regards the right-of the.plaintiff to bring a suit without setting 
aside the sale in favour of D.W. 2 the lower.appellate Court relied upon, the decision 
in Kamarqju v. Guanaypa) and rejected the view of.the Calcutta High Court in, Moh- 
mokan Bhattacharjes v..Bidhu Bhusan Dutta*.. I see.no reason to di with the 
conclusion, of. the learned Judge in his preference of. the Madras ch; decision 
to that of the Calcutta Court, Therefore his,decision on that.point also is correct. .. 
The real question in the second appeal is whether the learned: District Judge 
ra approached the question from the proper legal standpoint when he formulated 
le burden of proof in the case. The first defendant in his written statement did 
not state that D.W. 2 from whom he derived his title was a boha fide purchaser who 
made proper enquiries regarding the necessity for the transaction and was satisfied 
about the existence of such necessity. On the other hand the case put forward 
is that D.W. 2 knew the state of the family sufficiently well and was aware of the 
fact that the iage of Muthukaruppa’s sister had to be performed and for that 
ed at DHEN war tare and the same was expended. .In chief-examination 
.W. 2 stated that Muthukaruppa sold the land to meet the iage expenses 
of his ‘sister, the sale price being a sum of Rs. 200. But in cross-examination she 
says she was unable to know how much money was spent for the marriage. The 
learned District Judge was of opinion ‘that the evidence in the case was not enough 
to show that money was required for the purpose of the marriage for the reason 
that in the sale deed Exhibit D-2 there was no recital whatever that money. was 
required for such marriage. In the absence of any recital in the sale deed with 
respect to the necessity for the money, the learned Judge was inclined to infer that 
the existence of a marriage at or about the time when the land was sold was utilised 
for the purpose of inventing a necessity. One cannot say that the learned Judge 
has gone wrong in coming to that conclusion. Moreover, the learned Judge 
that it had not been proved that the money was spent for that purpose or that it 
was necessary to secure the money in such a manner for meeting the expenses. 


ing the existence of a necessity is not bound to see-to the Pape of the money. 

e lender’ does not base 
his case on that, but on the basis that he knew that the bo ing was 
for a specific purpose and that the money was utilised for that spa bans, Bda 
it is incumbent. upon him to show that the borrowing was' actually necessary for 
SS aaa 


= Ge SMIT eo Seri k a FS Kang ak =. 
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Has purpose and that the. money, waa so utilised. | In this case, as I have, already 
1 


connection it is useful tp refer to paragraph 366 a of vi aaa 
Law where the leafed mathor alter citing sathecitise ob asfollows: | 


persons’ purporting The caprice 
managey will be relevan tha the oh eet of the 
ren oe aon rant oth dipai < ki rT 


aka a ET an a a a ee s Do, 
: x : x 5 ion, he di d biraself 


Ka l , Les oe’ Eas iat E ( f | Rsi; 


-IN THE HIGH COURT OF jJUDICATURE, AT MADRAS. 
“ Present :—Ma. Jostice_ KRISANASWAMI NAYUDU. 
PPE oor: i . nee Ne o -e Petitioner* 


' n` i; IA 


` Limitation Act section ae a Coeds Y Order gee 
anging a ana re = a ts ahi 
Mee ae pa 


against whom the suit, or cation: is made. An application under Order a1, rule go, Civil 
is an st the decree-hokder are the 

talo would be necessary i t-debtor’ who is kept out of the ans 
ee dion sale by aad i annu upder Ordėr 21, rule 90, Civil Procediirs 
anid the sole, ayake the mi of section 18 of the Limitation Act to extend the perlod of Timitation 
where fraud PENER committed by the decree-holder or the’ auction- auction-purchaser or 
both. ie z 5 

Podani e Sahina tt 14) a8 MLJ. 525 : LLR. 98 Mad. 1076, commented upon s 
Pulla Reddi v. Patiabkirami Reddi, (1933 és MLJ. 199 : Mad., 734, followed. 


' Petition under section 115 of Act V of 1908, of ge praying that the Fgh Cour wili 
be p a ASN nies shor ae (B.A. N of “Toth, tn no 

August , vin 0. 102 O: %47- I nos No. 38 
£. 1938, Pigwice Sine ae Tanaka), et. = 
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Te GRP, Now br; and. 69a of 1947, Y a >. u. - .. 6th January, 1950, 


472 THE MADRAS LAW JOURNAL REPORTS, - [1956 


K. Kamesbara Rao and U. Setkumadhana Rao for Petitioner. Sin 
M. S. Ramachandra Rao for Respondents. ngi Í 
The Court delivered the following 


JUDGMENT. —These Revision Petitions arise out of orders setting aside a Court 
auction-sale on the ground of fraud and material irregularity’ in publi and 
conducting the sale, and excusing the delay in filing the petition to set aside the 
sale. The auction-purchaser is the petitioner. The first respondent who is one 
of the judgment-debtors alleged that he was not served with the sale notice as he 
was absent at Rangoon and the decree-holder committed fraud in taking the sale 
notice to his village knowing that he was at Rangoon, that there was no ped 
proclamation and that the sale was vitiated by material irregulatities . The 

der contended among others that the petition to set amde the sale was bard 

by limitation as it was filed ig? are go days of the sale. Two petitions were filed 
by the first PUEN in the ct Munsif’s Court of Tanuku, E.A. No. 342 0 
_ 1941, which was ition under Order 21, rule go, Civil Procedure Code, to 
set aside the sale E.A. No. 947 of 1943`to excuse the delay-in the pann 
to set aside the sale under section 18 of the Indian Limitation Act. Both the ap 
tions were allowed and the sale was set aside. The said orders were co 

in appeals preferred by the petitioner. The anon pure has now secks to contest 
the correctness of the orders of the lower Courts. 


The finding that the sale was vitiated by fraud and material irregularities 
has not been contested before me and the counsel for the petitioner confined his 
arguments to the ie aa of limitation, the finding having been that there was 
fraud played decree-holder on the ju aching who was prevented 
from Lae is to stiles of the sale and it was held t section 18 of the Indian Limi- 
tation Act applied. The counsel for the petitioner argues that in order to ‘entitle 
the j t-debtor to avail himself of the extended time under section 18 of the 
Tndian imitation Act the fraud by reason of which the judgment-debtor was kept 
back from knowledge of the sale must be that of the auction-purchaser and not of 
.decree-holder. Section 18 runs as follows : 

“ person right to institute a suit or make an lication has, Seaan of 
aa Tif uate Sutton” pe bre Tea 
time limited aie a suit or ae Matted a ea gig re 
fraud or accessory thereto,........ the fraud first 
became known to the person injuriously rahi thereby”. E S 
The fraud con lated under section 18 of the Indian Limitation Act must there- 
fore be a fraud of the perso os ioral lear the suit or od pe is made. It is 
therefore for consideration fon wi tion ‘under er 21, rule go, Civil 
Procedure Code, is an application as ole e decree-holder or the auction-purchaser 
or against both. For such an application the decree-holder is a n party. 
Under Order 21, rule 92, Civil Procedure Code, clause 2, it is provided that no 
order setting aside the sale shall be made unless notice-of the app ication has been 

to'all persons affected thereby and the auction-purchaser would n 

aia affected by the sale and therefore notice should go to the auction- 

before an order is made sre erie the sale. Though the Code does 
not provide that in an application under 21, rule go, Civil Procedure Code, 
for setting aside the sale an auction-purchaser is a necessary party yet notice having 
been provided for him in case the order is madè setting aside the sale it can be 
stated et Be mil De a popa ee ee lication and will be a necessary 
party at a later stage when order is made this case the fraud alleged and 
proved is that of the decree-holder alone that 'he Toni a that the first respondent 
lip kan Kai sangan a e we the sale, and the auction- 
purchaser does not come in on the scene at. -It is for consideration, 
though ordinarily a decree-holder is a necessary party to an application under 
Order 21, rule go, Civil Procedure Code, whether the decree-holder could be said 
tobe the person against whom the application is made, within the meaning of 
section 18 of the Indian Limitation Act. There can be no doubt that an appli- 
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Pari wri 


were:i 
ie ei t to realise, the-a pount “of the ile a ee by cast a 
it he that o incharge of publ and’ conducting the sale and it“‘is therefore 
for him to sec that it is done erly and regularly. If the sale is set aside, 
from the auction-purchaser holder is affected since his realisation of the 
Gores atioun, is Dol aad BE ‘vould be obliged to lated fea procaine (ee 
ae I have therefore no hesitation in that an application 
Sade Sai e tet tion against the decree-hc Ider though those 
who are affected by the sale wo also be necessary parties. 


The, nature of fraud that could be practised against the judgment debio 
with a view to deprive him of the of the sale could, in the ordinary cir-. 
cumstances, be attributed mostly to the -holder’s conduct. If the decree- 
holder could successfully see that notice of the execution proceedings, notice, effect- 
ing the sale tion and thereby of the sale itself, are not brought within the 
knowledge of the judgment-debtor, the judgment-debtor could not be made aware 
of the sale. It is very seldom that one could come across a case where the knowledge 
of the sale was kept ede from the t-debtor when it could be attributed 
to the auction- “Ordinarily e auction-purchaser is a stranger to the 
proceedings is cast upon him to take any proceedings where the 
en anga wa a ede aware of the sale since. the auction- 

on the sale being held and it will be'at the time of instituting 


possefsion that he comes in contact with the t-debtor. 
o rag a himself is the.auction- and the 
fraud is that of the decree-holder it may be said the auction-p was a party 


to the fraud.’ . It is therefore reasonable to hold that in order to entitle a judgment- 
debtor to get the benefit of section 18 of the Indian Limitation Act in an application 
Pee ee eee e s fraud alone that could be 
‘but-the judgmient-debtor ah abe upon the. fraud : practised 
Jaa are are The proper construction | 
the language of section ego Civ Weca Code, wonld ioe to the sae 
provions-of Ordea, Tule. go; Casal: Procedure (Code, wand the same 
result. Eins 


< In t of his contention iai jk AA die aidon s fraud dione: 
that the j t-debtor could take advantage ‘of, the counsel for the 
itioner ee aia a cao ee ee 


pions ig Lakshminarasamma*?. In the former the question of limitation did- 
hot’ arise’: The. latter was a ‘suit for. setting aside the sale bya minor on her 
attaining’ majority on the ground of fraud and it was held that the suit having been 
instituted within three- years was not barred by limitation. : The learned counsel 
aa tra on sone observations of Sadasiva’ Ayyar, J., in that case. The- 
udge while sang mari it would be hard upon a judgment-debtor whose 

proper ave bee a song liy the fraud of the decree holder that he abould: 
in go' days though he might not have known of the fraud’ 

Hil afer the igo dara Pave canto, stated chat section 18 of the ‘Indian Limitation 
Act would not help him ‘in Many the cece by bead D 
of the fraudulent sale the decree-holder and the purchaser kept him by fraud from 
the know hes Weed the dee bide ia bene al where the, Court 
andon purha has joined the decree-holder in bringing about the fraudulent 
sale. observations were not necessary for the decision of that case and the 
learned Judge appears to have taken it for granted that in order to get extension 
of time under section 18 of the Indian Limitation Act the fraud must be by both 
the decree-holder and the Court auction-purchaser probably because in that case 
the Court auction-purchaser joined the decree-holder in bringing about the fraudulent 
sale. I am however unable to agree with these observations of the learned Judge 


1. (1896) I.L.R. 20°Mad, 10., ` - a. (1914) 28 M.L.J. 525 : I.L.R. 38 Mad. 1076. 
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in view of the language of section’ 18 of the Indian Limitation Act'and the nature’ 
of the proceedings to which it has to be a Hed. In Palla 'Reddi v. Pattabkirami 
Reddi*, which was a case where the fraud’ "auction-purchaser was relied upon 
a Bench-of this Court held while co section 18, that if the words of the section 
were to be followed, any person whose ud had ‘kept from another person the 
knowl of his right to institute a suit or make an application was included 
within the provisions of that section and that the ‘auction-purchaser, if he could 
be proved to have committed fraud, then’ the application for setting aside the sale’ 
would not be barred because time would run aly fram’ the discovery of such fraud. 
The arae ese held that the words’ of sk ton 18 of the Indian “Limitation 
Act were ciently wide to -include ‘any person whose fraud had kept from the 
knowledge of another person his right to institute a-suitior make an: application 
and. therefore held that the auction-purchaser’s: fraud: could: also enure:to the 
benefit of the judgment-debtor in getting extension of time. Though this point 
was not expressly considered in that decision in view of the wider interpretation 
put upon section 18 a.decree-holder would also .come in among the persons whose 
ud the ju t-debtor would be entitled to take advantage of. But one cannot 
subscribe to the view that the fraud of any person who could not be said to be a, 
party against whom. the application is made could be availed of by the judgment- 
debtor. Excepting the decision in Pulla. Reddi: v: Pattabhirami Reddil,: where the 
interpretation of section 18 was gone into with reference to: the limited question 
raised whether the fraud of the auction-purchaser could be taken advantage of by 
the ju ent-debtor, the question as is now ‘raised: before me does; not appear 
to have considered in any of the decisions ofthis High Court.. But 
in Sheik. Muhammad Rowther v. Subba. Nawcker®, in a case where: the: decree-holder 
failed to serve. the judgment-debtor with notice-of the intended sale but even after 
the sale actively concealed from him the kno of his right ‘to object to the sale, 
section 18.of the Indian:Limitation Act was applied and the learned J observed > 
that there was a continuing fraud: whjch commenced with the decree-holder’s failure 
to serve the judgment-debtor and that \justified: the application of section. 18, of. the, 
Indian Limitation Act. i Therefore it -will.be.seen.that in that decision-the: fraud 
pane by the decreċ-holder was relied! upon ‘by the judgment-debtor torget: the- 
ofisection'18. "That section 18 of the Indian Limitation Act can be invoked ; 
to extend the period of limitation where fraud is committed by the decree-holder. : 
finds support in the, Calcutta decisions. in Azizannessa y. Dwarika Prosad Boral’, 
Kedar Hura.y. Asutosh Roy and Mahipathi Haldar v. Atul ‘riskna®, . . Fhough in the . 
view taken by the leamed Judges of the Calcutta High Court in the said decisio ng 
there seems to be some erence of opinion as to whether the. ud must be only ' 
of the decree-holder, and not of the auction-purchaser it is clear that what is contem- . 
plated, with reference to the:plea of fraud under section 18 in. tion to-at SPP 
cation under Order 21, rule go, is the fraud of the decree-holder that could be pris: 
marily relied upon by: the judgment-debtor for, extension of time. In the view 
which I have taken and following the decision of Bench in, Pullq Reddi v. Paftabhi- : 
rami Reddit, I am of opinion that the judgment tor who was kept out of the, 
knowledge ‘of the sale y fraud can, in an application under Order 21, rule go, 
Civil Procedure Codes © set aside the sale, invoke the aid of section 18 of, the 
Limitation Act to extend the iod of limitation where fraud is proved to have been 
committed by the decree-holder or the auction-purchaser or bo 


In the result the petitions are dismissed with costs. One Advocate’s fee. 


K.C. ——— Petitions dismissed. 
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‘IN THE HIGH COURT. OF JUDICATURE AT MADRAS.’ 
an to, „Parait Ma. Jorrioa Govama Maran. ii 
2. pas, Ng E oe ive we - 
Maitas Prolite Aet (X of 1997), section (3) Posen ecole Ig Tiya fond in ry 
army and canteen contractor wokile being conveyed to an efficer in the army under axtherisation from ansther officer— 
ane 
: A company doing business as army and canteen contractors liad 4 mmber of motor lorries for 
conveying army personnel and their articles. On a particular occasion a bottle of gin was being taken 
by them from the army stores. to. the residence of aw officer of the army on the authorisation and 
direction given by the Poe ee oe On the question whether the seizure of that 
bottle of gm d entitle the prosecution to charge the general manager of the company with ay 
offence under sectioh 4 (1) of the Madras Prohibition tion Act, 
Hadd ; It cannot at all be said that the'general manager of ‘the company was in possession of 


Pa ite te A oa mica nee f 

Appeal under section 417, Criminal Procedure Code, 1898, against the acquittal 
of the aforesaid t-(accused) by the Court of the Town Sub-Magistrate, 
Coimbatore, in C. No. 715 of 1948 on his file. 

` The Assistant Public Prosecutor (A. S. Stvakaminathan) for Appellant, ` ~ 

F. T: Rahghsrbêmi: Aiyangar anid T. É Reighasathati for Respondent. 

The Court delivered the following -° > ae 


JupalikhTi One Ramlal, the General ep niet KE, 
Army and Canteen Contractors, was prosecuted und er section 4 (1) of the Madras 


ag a agi pandagang areak. kar sation 47, ofthe Cetin ure 
Code against the.order of The learned Public Prosecutor ,contends 
that the: dent must be deemed to have been in possesion of the ‘bottle: of 
liquor and since he had no licence, the order of the lower Court was not justified. ' 


. Maara Jolia & Sone ale A eeepc dong Dumai at Ariy ind Canion 
Contractors, and as such ithey are the owners motor lorries and trucks‘ wed ‘for 
the purpose of conveying army personnel and their articles., Oh 25th December, 
Ik; cme Major Barandika seat a Mpe BIPIE Da to D.W. 5 vib Was the 
sage of the military canteen, to the effect that one bottle of “ Parry Gin” 
be supplied to him es tog as possible, and he wanted it immediately. On 
that requisition by Major Karandikar, D.W. 2 thinking that he was not 
to send the gin straightaway went to the president of the mess, Major Smith, and 
naked bith What should be done, Major Smith we an authority evidenced by 
Exhibit D-4, by which he, authorised Méssrs. J & Sons 'to supply one bottle 
of army gin to Major Karandikar direct to his bungalow, as there was no stock 
in the mess at that time. There was a further direction that the account of the 
should be debited in the mess account. In of the above direction, 
a bottle of gin was taken from the stores to residence of Major Karandikar 
when on way the lorry was intercepted by a police constable and the bottle 
of gin sei: It was in pursuance of this scixure that a complaint was filed against 
the Genefal Manager of Messrs. Johar & Sons. i 
The question is whether when the bottle of gin was scized from the truck or 
lorry belonging to the Army atid: Canteen Contractors When the saime wed being 
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transportedsfronp the steres ‘or, mess to the bungalow, of. Major ;Karandikar, it can 
be said that the General, ‘of the company who the lorry was in 
ponerion of this bottle of liquor’ ‘Despite the strenuous ` ent of the learned « 
blic that it sho Peed daga nai Jawata BN a peka 
to be in possession of the article, I am of opinion that the owner was simply acting 
as an agent of the person entitled to have the liquor, namely, Major Karandj 
or Major Smith. It was only the physical act of rting this one bottle from 
the mess or stores to the bungalow of Major Karandikar that we was done by the General 
Manager. By some stretch of imagination it might be possible to hold that the 
driver of the lorry was in ion of the article in question ; but by no stretch 
of imagination is it possible to hold that the General Manager of the ey 
who Galli acted an SOPIE Ovet the Wor en and other affairs of the ny 
was in possession of this article. Te'scems tome therefore that the Tera M 
trate was y justified in holding that the accused before him was not in posses- 
sion of M.O. 1. the argument of the learned Public Prosecutor is accepted, 
hea cay erat Crean E ee ee 
holder of a permit conveys a bottle of li uor from, say, a mess to the bungalow 
soiree aoe the liquor, will will be held guilty of an offence under section 
Or the Prohibition Act. It seems to me that the Legislature never intended - 
the possession as e a in that section should be extended to such 
that the poe i 


Tam therfore of opinion that the order af acquittal is right, and this appeal 
dismissed. 


3. 


K.G. : —_——— . Appeal dismissed. 
IN THE HIGH COURT OF. JUDICATURE AT MADRAS. 
PRESENT —Mr. Josa Horwitt AND Mr. Jusrios BALAKRISHNA AYYAR. 


is 


p: ae SR R a A 
Alamelu Achi by Power Agent K.S. Sundaram Chettiar ‘4. Respondi; =... 
-` Civil Procedurs Code (V af 1908), section 2 (1i)—“ representatios’ Perum or ‘class of persons 
indicated by the expression—Lagatees of part of the extate— If aenak, f , 
fi Tho persons or class of persons inditated b the ion ‘ representative ' would depend 
Pa aaa Sabie to teat abian it alida property and responsibili which belom 


ties, 

to the office of executor or ariministrator sro thee only a of part of the eae jak nelades 

befri-at-law, whether they take by succession or h omiy in rapet al udes reversioners where the 

action has boen brought by or against the widow representing her buaband's estate ;. it inchides a 

universal ‘it may perbaps-in some cases and for some, purposes include persons in de facte 

possesion the entire ostate of the deceased ; but it docs meluk tanaman, it does aot meluo 
me i 1. 4 


or providing: . ; 
include legatees of of the, estate it does includé th taking posession fthe property 
of Se dct oa the legates af pae of the rae ine gi Pe hss i a 
”Odse-law discumed., ` Cae mane =a 
‘Appeal under daue ig of ti Fast Patent iit the order of the 
Cont AA AO. No. 309 of 1945, pea Sgela the order af the Comet af tie 
Subordinate ` Tadge of Murin e. No. Ser E 196 of 16 
KA. No gog of 1940 in 0 No. aa a naak wa bata yuram), 
` G. R. Jagadisa Aiyar for Appellants. | 
; T. R. Srinivasan for Respondent. te a Payee | 
“The Court delivered the following |, 4 E 
:_ JUpauant.—On the grd of “March, 1933, one ‘Sivakami Achi bia ie an 
order. for, restitution against another, Sivaramakrishna Ayyar, in respect of a sum, 


| ALPA, No. 43 of 1947. 7th February, 1950, ` 
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vail ag, On-g2gth August,. 1993s Sivaramakrishna Ayyaş died leaving 
,.-1918,.by which he disposed of his properties in vaiou 
FNN a E E Ea A fk 
x ve a life estate in this house tp. his widow Dharmambal] and the 
` u Ammal and her heirs. ih Kupala Amal, ay be seo 
wasa hter of Dharmambal’s sister. In November, 1933, Dharmambal orally 
wis a daughter of Dharmatnbats siter. In November, u Ammal. In 1940, 
Kuppalu died and thereafter her sons—they are the ap ts before us—obtained 
possession of the house. Sivakami Achi died in-September, 1938, and her interests 
devolved on her daughter Alamelu Achi. On 7th-February, 1942, Alamelu Achi 
filed E.A. No. 196 of 194% athe Court of the Kaki Minato Mayari pa 
that the decree be transmitted for execution to the Court of the District ine 
Kumbakonam. In that E. A. Dharmambal was shown as the second ndent 
in place of her deceased husband Sivaramakrishna Ayyar. She took the objection 
that the decree was barred by limitation. While this E. A. was pending, Alamelu 
Achi filed another application, which was numbered as E.A. No. 372 of 1942 in 
which she prayed that four other persons ht be added as ndents g to 6. 
Of these four persons, two shown as ee the Poma S 
of Sivaramakrıshna A Arar and theories two ahowe aa tespondents 
the sons of Kuppalu. By an order made on 18th September, 1942, re are No. 372 
of 1942 was allowed and the four persons named therein were added as repre- 
sentatives of Sivaramakrishna Ayyar. On the same day E.A. No. 1 > of 1942 


in A.S. No. 159 of 1 on the file of the Sub-Court of Mayavaram. ` But 

appeal was unsu She then came to this Court in C.MLS.A. No. 226 
of 1943. That, was heard by Byers, , who reversed the decision of the 
Courts below on the question of limitation remanded the E.A. to the executing 
Court for further disposal according to law. Before See eee ae 
to canvass the correctness of the finding in E.A. Ee kin dg N 
kaba raa ir ind ana sasasi Dai a, 
On this matter the learned Judge stated as follows :— ` 

“ The character of respondents 4 and 5 as representatives TERREA R BA 
question which arees in this appeal which is solely gedeg nia al That question will have 
to be decided at the proper time in the lower Court.” 
When the matter went back, the learned District Munsif at Mayavarari Held 
Abate aman ak betes were not Ce eae 
Apr, It was arguéd before him that by réason of the ordér'in E.A. No. "gya 

I , which had not been appealed from, it'was not open to the appellants 
before us to canvass the correctness of the decision therein.’ The District Munsif 
ee ee een ee One was that E.A. No. 372 of 1942 is 
in the nature of an interlocu ication in the main execution petition and 
Wie Sih Wear iat the Cleeve Byers,-J., left the question at large and that 
therefore, it was open to him-to go into the matter. That decision was pronounced 
on agth December, 1 On a from. the District Munsif of Mayavaram 
the learned Subordinate Judge ‘the same view, the result of which was that the 
a ar Alania AGHA tu ag ka acter (he Tan ic che poison of the 
Ne s09 of apay. Goria Alamelu Achi` then came to this Gourt in C.M.S.A. 
eee 45: darajachari, J., who heard this second appeal concurred 

the view aca ior hat e decision in E.A. No. 372 of 1942 was not 
final, but he differed from them or- the question whether the a ts -before 
us are the legal representatives of Sivaramakrishna Ayyar and, reversed their 
decision. The present appeal has.been filed with. the leave of the learned Judge. 


The main point, which Mr. Jagadisa Ayyar for the appellants tried to make: 
may be thus stated :—The appellants are persons who have got the property as the 
heirs of a legatee of a lob Gf ihe tae Of Siaram ak ealah, A Jar Such 

alase ae adin oa to be legal representatives of the testator and the 
mee udge erred in taking the view he did. In reply Mr. Srinivasan stated > 
(1) the pau ee eee eee ae 
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J., and 
persons : 
theref legal representatives of his estate ; and (3) legatees, even heirs of 
legatees, can be ‘properly regarded as the legal ‘representatives of the testator, - 
The first objection. raised by Mr. Srinivasan need not detain us long. As held 

both by. the District Munsif and the Subordinate Judge, E.A. No. 372 of 1942, 
was really in the nature of an interlocutory application in E.A. No. 196 of 1942. 
A reference to the B diary in B.A. No, ai oi ye: shows that E.A. No. 372 was 
filed during the pendency of E.A. No. 196 and that the latter application was 
to add new parties in E.A. ‘No. 196. Both were disposed of the same day: As 
E.A. No. 196 of 1942 was dismi an ap against the order recorded in E.A. 
No. 372 of'1942 would have been wholly purposeless. In, this connection Mr. 
J isa Ayyar read us the following passage from the decision of the Privy Council 
in Maharajah Moheshur Singh v. Ths Bengal Government? :— 

| “We are not aware of any law or Regulation prevailing in India which renders it imperative 
upon the suitor to ap from every interlocutory í er by which he may conceive himself aggri 
under the ty, 1f he does not so do, of forfeiting for dver the benefit of the consideration of the 
appellate’ Court. No authority or precedent has been cited in support of such a proposition, ee 


the Courts below on‘ that point is not correct ; (2) the appellants are 
‘who have intermeddied with the estate of Si i Ayyar and 
the 


we cannot conceive that anything would be more detrimental to the expeditious on 
of justice than the establishment of a rule which would impose upon the suitor the necessity of so 
appealing ; -whereby on the one hand he might be harassed with endless expense and delay, and 
on the other infict upon his opponent similar calamities". | ioe ot 
Mr. Srinivasan replied that since the decision in the above case, the Civil’ Pro- 
cedure, Code has amended by the insertion of section 97 which precludes 
a,party who has not appealed from the preliminary decree from disputing its cor- 
rectness in any appeal which may be a a from the final decree ; that by virtue 
of the definition of.the word, ‘ decree ’ in section 3.(g) of the Code, the determination 
of any neste within ba ton 47 would also bê a decree ;, that the order made in 
E.A. No./372 of 1442 must be considered to be in the nature ofa preliminary decree 
and, no apes Gave been preferred therefrom, its correctness cannot now be 
disputed. “We are not satisfied that this reply disposes’ of the matter. ` The ‘con- 
siderations set, out in Maharajah’ Moheshur Singh v. Ths Bengal Government}, are of 
general application ahd-must be given effect to, except in so far as statuto ae 
ments, or other equivalent legal process make them inapplicable. One would have 
thought that if the Legislature intended to preclude a party, who has not appealed 
from. an’ interJocutory order, from. questioning its correctness, when appealing 
from thé ordér, it woiild have made suitable amendments in the other portions 
ofthe Code at the time, section 97 was inserted. But it did riot do so. ‘Nor are‘we 
satisfied that ‘there is‘any analogy between a preliminary decree in a suit and an’ 
interlocutory order of the kind’ passed in E.A. No. $72 of 1942, 7 7s 

“On the part of the case, Mr. Srinivasan also that it is not correct to 
read the order of Byers, J., as though it reopened the ision which had been given 
in E.A. No. 372 of. 1942 and. left the matter free for further consideration. But we 
find that the District Munsif, the Subordinate Judge and Govindarajachari, J.— 
all of them—took the view that that the order of Byers, J., left the question whether 
the appellants before us are the legal representatives of Sivaramakrishna Ayyar 
at large and we do not see sufficient reasons to dissent from that view. Moreover, 
when we have regard to the substance of the matter we notice that though in form 
and appearance there were two te orders, one, in E.A. No. 196 of 1942 and. 
another in E.A. No. 372 of 1 There was virtually only one composite order and 
that in effect it was in favour of the appellant before us. 

The second objection of Mr. Srinivasan was that the appellants before us must 
be regarded as intermeddlers with the estate of Sivaramakrishna Ayyar and there- 
fore as his legal tatives within the meaning of section 2 (11) of*the Civil 
Procedure Code. That definition reads as follows : 

“ Legal representative means a person who in law represents the estate of a deceased person 
and includes any persen who intermsddles with the estats of the deceased ”. 


1. (1859) 7 M.I.A. 283 at go2. - 
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It is true that the appellants are in possession of a part of the estate of Sivarama- 
krishna Ayyar, but to say that for that reason they are his legal representatives, . 
Se lab eens a misconception. . It is not every person in possession’ 
part. of the testator’s estate, who is an intermeddler. It was conceded before 
us that a mere trespasser cannot be regarded as an interineddler, or as a legal repre- 
sentative. Nor do we think that a: who receives payment of a legacy can be 
properly described as an in er. To take a:common instance, when a sum 
of money is left by a will and that money is remitted to the | tee, it would be 
difficult to say that by merely acccepting the remittance he an inter- 
meddler with the effect of a legal representative of the testator. In order to make 
an intermeddler a legal representative, the :termeddling must bear a particular 
stamp.. It involves the doing of something which appertains to the character 
of an executor. An ermedi is the person who-is spoken of. as an executor 
de son tort or an executor of his own wrong. In Stroud it is said: . 
| Executor is when a man makes his testament and last will and therein nameth the person that 
shal] execute his testament, then he that is so named is his executor ” 
and an. , aaa Gi é a pan tn 
“ Executor de som tert’ is he that takes .upon him the office of an executor by intrusion, not 
being so canstituted.by the testator”. — , 3, > f ir AENG gcd i 
This idea has been brought over into Indian law in section 303 of the Indian Succes- 
sion Act:—. :. my bce ate ek gh i ha ya 4 
“A parson who intermeddles with the estate of the deceased, or does any other act mhich belongs 
fe ie of leet lle these no Se en ee eye ae inakes 
an executor of his own wrong”. © - -6e i kan Stal T ee 7 
We'would emphasise the words “other act which belongs to'the office of executor”, 
which occur in ‘the-sectidn, ‘words: which ‘make. it; plain that the:'intermeddling 
referred ‘ti'in'the earlier ‘of the section must betintermeddling by doing an‘act> 
which belongs to theo of executor. - -- eo maam ee ae ET 
' | The détisiotis aré ‘also’ clear ọn the point.” One 'of the’ capliest' of ‘the cases’ 
reid befo zie that of FRU v. Certis) “The learned ‘Vice-ChanceHor’ who delivered 
the judgment 'stated : eh aa oa ie gooey tr Tas JA ic i a KN 
“MT have recetily cramilied ill the êjaea upan this óld brasidh'of te law ard ilere are one or two. 
*s Bench, that if one possesses himself of the property of a testator and hands over that 
property to a second person, the latter is not an executor dp sex tort”. |. pee G 
The next decision on this part of the case that Mr. Jagadisa Ayyar ‘cited is that of 
Peters v. Leeder and Saimi v. Borgwest® (common judgment). “In that case the 
widow of the testator being ngre to vacate the premises found it necessary 


removed to an auctioneer’s i and 7 sold by auction. The 
procesis of the auction as well as the price of the goods retained by the 
widow were duly handed over to the administrator. Actions having been laid 
both against the widow and the auctioneer, ing them as executors de 

the Court held that they were not, because they no intention to usurp the functions 
of an executor. The court quoted the definition of the executor ds sox tort which 
we have reproduced from Stroud and went on to say’: i 


executor or administrator, can lawfully exercise. Tt is obvious that it is not every intermeddling . 
with tho goods of the deceased which is wrongful ”. 

The decision in Hursell v. Bird and another®, also lays down the same rule. In that 
case a widow had made herself an executrix de soa tort of her husband. A creditor 
of the deceased had obtained payment of part ‘of her debt from the widow. The 
plaintiff sought to make the creditor liable as an executrix de son tort. The Court 
ruled that he could not do so. 





1. (1865) 1 Eq. Oas., go at 97. -7 8. 65 L.T. 709. 
a (1878) 47 LJ. (QB) s73. 
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. “ Thelaw is hat a creditor who obtains payment of his debt from an executor, 44 sen tori does not 
by ndeson of wooing, boom a a ae PARAN eT Regu ered! Ot i im ` 


.“ The law upon the subject és clear. It is that a creditor getting his debt, whether in money 
ge in kind, does not thereby | an executor dé son iori”. : . tour 


In section 296, Volume XIV of the second eidition of Halsbury, the law on this 
point is ‘summarised in these words :— Ke a si 
“A person who receives yment frorn the executor ds son tort of a debt due from the deceased, 
or who takes over of a deceased from an executor ds son tort, does not thereby himself 
become an executor den Sor}, though, if ha has taken the property wath tuce of a nah (aay be 
followed into his hands as trust property ”. i 
: The law in India is also the same (vide Satya Ranjan Roy Choudhry v. Sarat Chandra 
Biswas1). The head-note to the report reads as follows :— 
“Th i of of a deceased defendant’ d t make th 
who, tes away the esina e drm ageng ak A of a eatin hat he Dead 
to act as a legal representative of the deceased, and to represent his estate by intermeddling with it ”. | 
In the present case it is impossible to say that when the appellants before us took 
possession of this house in Kumbakonam, they intended to represent the estate 
of Sivaramakrishna Ayyar or usurp the functions of an executor or do any act, 
which belongs to the office of executor. They cannot, therefore, be treated as 
intermeddlers within the meaning of section 2 (11), Civil Procedure Code. 


The last objection of Mr. Srinivasan brings us to the only point that remains. 
It is whether the appellants can be treated as persons who in law represent the 
estate of Sivaramakrishna Ayyar within the meaning of the ee of the, 
definition of representative in section 2 (11), Civil Procedure e. Stroud 
quotes Knight Bruce, Vice-Chancellor, as suggesting that the term legal representa- 
ws t be void for uncertainty ”. This remark derives point from E o 
that meaning of this ion has greatly varied with the situation. It 
meant different things at diff erent times and ie arané contexts. . There is aclear 
exposition of the subject in the judgment of Woodroffe, J., in Dinamoni C) ne 
v. Elahadut Khan*, w he had analysed the meaning of the expression “legal 
representative’ occurring in section 234 of the old Code. Re ar 

“In their strictest and most ordi senso the words “| tatives ' are understood 
to mean executors and para ake ea (Price v. Sean ag Ma: 159; 56 E.R. 
1052. . . . Tho term ls yet one which is natuarally capable of a more extended sense than that in which it 


“Where there is an executor or administrator they alone are the legal ives of a 
decessed j t-debtor. But the section is also commonly applied both in the case of heirs as well 
as in that of executors and administrators and the term ‘1 representative ’ has been defined to- 


ordinarily mean all these clases of persons. 
“ When there is no executor or administrator but succession by heirship as in cases govern by 
the Bengal School of Hindu Law or in cases of separate and self-acquired property under Mitakshara 


law the decree must be executed against the heir, as the legal representative within the meaning’ 


of this section ”, so z 5 
“The section has, however; been applied to caées where the succession is otherwise than by 
heirship to the last holder of an estate as also to cases where the estate accrues to the present holder by 
survivorship. In these cases where a decree is passed against = jadement debtor, not in his or her 
capacity but in a representative capacity, the decreo may be executed against the pezion who, 


personal 
though not an heir of the judgment-debtor. the last holder of the estate, is entitled thereto after her, 


death whether as reversioner or survivmy coparcencer. So in asmuch as a decree pro obtained 
ngasta Hindi Wido in her têprasentatiye capaci ts binding upon her hus 'a reversioner 
4 suit has been instituted or defended by a u widow in her r tative capacity, the 
reversioners though they do not claim through her but as heirs of her husband have yet been held to be 
her legal representatives in' respect of the estate held by her as such Hindu widow... ..., ; 
“Where, however, the interest of the father has been attached during his lifetime or a decree 
j a sale of hypothecated property has been passed in the lifetime of the judgment-debior or the 
judgment-debtar has been expressly sued as representing the undivided family or the oree chiga 
the family property ; in all these cases the decree, it has been held, mày be executed against those 
in succssien in time take by the legal title of survivorship and not by that of heirship. 


1. (1924) 30 O.W.N. 565. a. (1904) 8 C.W.N, 843 at 856. 
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“ The principle under consideratiori has béen still ftfther extended to the cae of a peron wh 


without title aa reversioner. or coparcener is the de facts 
Pomaret of the erare of ceed Hindu it av ‘been held that he mart be treated for some 
Be Bie rer caen AIE a ang Selle ut such a representative is not a 
Peat Madras es Shee ey that there is no authority for 
holding that the w jegal epg ' include any edi has taken possecion of the 
j t-debtor, that a stranger in pomession of property who was not a 
party. to the decree ought not to be proceeded against in execution or otherwise than by a regular sui suit 
and that the words ‘ ite representatives ’ cannot be taken to include any person who dos pok alan 
Tepracneie cata on deceased. 
r, J. A * * 

“From this review of the authorities: it will appear that j judicial "decisions have extended! the 
sense of the term ‘legal representative ° beyond: that of i ordinary“ meaning of “administrator, 
executor, and heir, ’ and though such extension has been attended with doubt and has in some cases 
been the subject of conflicting decision it appears to me to he too late now to endeavour, however 
convenient it t be, to secure for the term that which is perhaps its strict and legitimate sense. I 
agree, therefore, that the term is not limited to administrators, executors, and heirs and am ‘of 
paige: that it must now be held'to include any person who in law, representa the estate ofa deceased 
Jodgment-debtor ”. g 
In his commentary on the ‘Civil: Procedurè Code, Mulla, states that the definition 
in section 2 (11) settles the of the term as explained in the case-from which 
we oS just quoted so pae 


pa fubport of his contention that a legatee is a egal representative, Mr, Srinivasan 
ur decisions : Subbarayadu v. Ramadasu Aziz v. Dharamsey Jetha 
g wt Dwaraka Singh v. B. Harthar Baksh Singh? and Ram Narain v. Mt. Phula*. 
In “Subbarayudu v. Ramadasu, a decision given in this Court, the facts were that a 
e who had obtained a preliminary decree for sale died leaving a will 
bequea the mortgage decree to A. Thel pn aan ee oe 
record only alter the expaton ofthe go dae, wi ate 
1 “to have the | representative of a deceased plaintiff. .... 
cae ey It was co inthis Gourt thatthe appellant wan no in the 
en tative of the deceased plaintiff within the 
er 22, rule PAE, Procedure Code, but that contention was overruled. aes 
decision, acco to Mr. Srinivasan, is a direct authority for the position that a 
since eg tative of a deceased testator. In respect of this decision, 
we would first of all state tha thet it dorh not appear that atiy caecator had Deen Apain- 
ted under the will of the deceased mortgagee with the result that a _there was 
no one else competent to continue the proceedings. We also fin at decision 
has been overruled in Perumal Pillai v. Perumal Chetip’. Mr. Srinivasan attempted to’ 
argue that Sxbbarayadu v. Ramadasx}, has not been overruled in respect of the principle, 
he sécks to extract from it., Even if that be so there cari be no doubt that its authority 
considerably impaired. The decision in, Abdul Ariz v. Dharamsey, Jetha 
Co. 5, merely Jaid down, what nobody seriously’ disputes, that a decree-holder 
can proceed against a legatee irrespective of whether the other properties of the 
deceased are, or are not sufficient to pay the debts of the decree-holder. The 
question for which it was cited as an authority, namely, whether a legatee is the 
legal representative of the deceaséd was not really ided there. Dwaraka 
Singh v. Harihar Baksh?, it was decided that the universal legatee een af he scat 
legal representative within the meaning of ‘section a (11) the © Civil 
Procedure Code. It may be remarked that this decision does not lay down that a 
legatee of a part of the, estate is the representative of thé testator. 
Nevertheless, | ed: Mr. Srinivasan, if a si universal legatee can be the 
representative, y not all he legates put together collectively and as a Kaga A 
treated as legal representatives of testator. If one who takes the whole 
can be pe cama nee a Bada not all who together take the whole? Asa 
matter of pi ogic- ent has -some - force; but there is a material 
difference between a universal catet ann the legatee of a partonly of the estate 





Te (1921) 4a M.L.J.. gor: LL.R. 45 Mad. 4 ALR. 1943 Oudh 24. 
8 5. (1928) 55 LJ. 239 : LER, 51 Mad. 
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because he who takes the whole cannot but be its representative. A universal legatee 
is more than the arithmetical aggregate of a number of part legatecs. © 

The deicision in Ram Narain v. Mt. Pkula!, does no doubt explicitly.state that a 
legatee is a legal representative of the testator. But on.an examination of that 
ddion ete ie etc es de 
case. “The position, therefore, is that the view which Mr. Srinivasan urged, namely 
that a legatec is. the legal representative of a testator, has not thus far found 
acceptance. 

It remains for us to refer to some of the decisions cited by Mr. J Ayas 
on the opposite side. TOE Sert ch AENG anh alara Amanah ve a iene 
it is said: ' - 

““ The mere fact that there are certain sna im the will his not 
as THE mag tc hs hr re in ono poy oe 
The second case is Rathnammal v. Suadaram?. In that case a decree was passed against. 
defendants 1 anda. The deceased had by his will granted a life interest in the proper- 
oy ah a proceeded against to his widow, defendant 2, with vested 
to défendant 4. pie ec eae and’ the’ plaintiff sought to 

in ‘execution: against kan ead perty, which had come into the: pdsectsion- of 
eee gaa her deat I It was that the 4th‘defendant was neither thé'judg: , 
ment-debtor,-nor a 1 representative of the judgment-debtor. There is-also an 
observation in'that ju ‘prostate, because he iin deal pooetion of 
and does not become . a legal representative,. because he isin actual. ion of 
part of the perty» `: The third case is Jayachandra Ray v. Satishchandra “There 
it was: Te ded arsed teen ae al eee ee 
of the deceased, a creditor cannot follow the assets in: the: hands ef a: legatee. in. 
execution.’ It is true that in that case it was not decided whether a legatee is the 
legal tative of the testator ‘or not. But if they had taken the view that a 
legatee 'is' AEST Pepret nta UNG, sah aa Judges olaan hays Beene 


mi mah fe this discussion ma ma, ‘be wey puy The ne aon te af 
wo 


nsi e a me eee ce reser 
rpc wh of the estate ; it includes’ heirs-at-law, whether they take 
succession OF by. survivorship ; it includes reversioners where the action has been 
brought by or against , the widow as representing her husband's estate’: it includes 
a universal it may haps in some cases and JE aie ne bg aed 
jersons in dé facto eee ce 
so far not en this view ; but it does not in¢lude trespassers 3 it Se ada 


Sc “Whe lef ipl pen tiers aaa a 
goods of the deceased received from anoth ; itdoes not include’ persons who 
esah engg pagi Nana asa sh of the deceased ‘or provi eg teary 
ior s narat eae Taly ioie doa not monde 
legatees of a part estate and it does not include those taking possession 
the property of the deceased from the legatees of a part of the estate. area 

“It follows that the’ appellants cannot be regarded as the legal 

of Sivaramakrishna Ayyar. Teal flows darn, tat they canal Pe proceed 
against in execution. 

In the result the appeal: is: allowed with: coats Kere abd beter, Govinda 
rajachari,. . The revised aia kainan oe dated goth Deca 
1942 will restored. = : 

kai So te N 6 Appeal closed. ` 


1. ALR. 1943 Oudh 24. A 3. ALR: jara he : 
qa. ALR 1 Mad. 249. : 4. (1930) I. 58 170, ` 
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IN THE HIGH COURT.OF JUDICATURE AT MADRAS. 
Present :— MR. JUSTICE: TEENS AME NAYUDU. h 
R. M: Mùthukrishnan Chettiar and another NRA „> Patitioners* 
v. ys ra ’ Met? hese 
R.M. Muthalagiri Chettiar and another , 


Civil Procedure Code (V » Order 43, rae i ords “Can ‘Ex 
sare Et Prado (V of 1908), Order 43 Hoong eben io appt” Ex parte 


gana apts neatly i in Oria a a eae Procedure Code, means’ not only,a caso in 
which an appeal is al ways provided, a caso where appeal is provided on certain grounds, - 
Where a Court refuses jenar randa ai kaa in terms of an award àn. appeal 


iene ene an order under Order 43, rule Sig Nae ac 
certain grounds under section 17 0 the Arbitration Act. 

wW Gan Amalorpavanadham. (1927) 55 \M.L.J.; 262, followed. , 

Petition under section 115 of Act V of 1908, praying that the Court will 
De PE le ceine tip order ee cee dura, dated 

July, 1948, in C.M.A. No. 12 of 1947 preferred, ‘the order of the 
Gotiet of the ubordinate udge, Desikoktah, dated grd Febi , 1947, in LA. 
No. 546 of 1946 in O.S. No. 7 of 1946. Woe ee A ae 

A. Stwoaminatha Ayyar for Petitioners. 

V. Ramaswami Ayyar for Respondents. 

The Court delivered the following 

Tosan Pict’ and’ thet thind/Gobeadant are thie paitna Plaintif 
instituted .O.S. No. 7 of 1946 ‘for passing a decree in terms dfan award, the'dispute 
being between defendants 1 and 2 and the third defendant., This revision petition 
is against the order of the District Judge of Ramnad allowing an appeal by 
defendants 1 and 2 against the order of the, Subordinate Judge of Devakottai, dated 
the grd February, 1947, dismissing the ap ecg ee aa oe 
decree passed on the 26th February, 1946. application I.A. No 548, of 1946 
was filed under provisions of Order 9, rule 1g, and section 151 of the Civil 
cedure Code for setting Oe eee eee a defendants 1 and 2 
in O.S. No. rot 1940; that were not served with 
notice. The 1 a akng alee Ju t notice had been served and 
dismissed the application. The cae held on an examination of the 
evidence add before the trial Court that the evidence of R.Ws. 1 and 2 could 
not be accepted and therefore held that the evidence regarding service was not 
a satisfactory and accepted the evidence of defendants 1 and 2 as against 

t of the plaintiff and the R.W. 2 and allowed the appeal. 

It is now contended before me that the appeal C.M.A. No. 12 of 1947 before 
he Due Jules ee wah aan competent as no appeal lay an 
aap pees 9, rule 13, nejesêng an application for seting ande the ee 
betone the 1 ag ceria of | Aa This point appears to have been raised 

re the nea District Judge, but the learned D District Judge held that under 

Na 7 ot Na Ad pe 
be given before the decree could be passed in’ a aeons a 
not having been given, the decree itself was void and on that ground also 
aside the order of the learned Subordinate Judge dge reining 16 e aaide the er pari 
decree. As regards the contention of the learned for the petitioners that 
an appeal does not lie against the order, it is unnecessary for me to discuss the. 
juestion as it is governed a Bench decison of this, Courtin Samson v. 

1, which f a decision of the Allahabad High Court in Nihal 
Singh v. Khushhal Si A*, The learned counsel relied on the words “in a case 
open to appeal” ae One rule 1 (d) and argued that in the case.of a 
decree pasted in terms of an award except if the decree is in excess or not other- 
wise in accordance with the award no appeal lay under the provisions of section 17 
of the Arbitration Act and hence no appeal lay against an order rejecting an appli- 


I. (1927) 55 MLL.J. a82. 4 “a. (1916) I.L.R. 38 All. 297. 
*C.R.P. No. 1467 of 1948. ans October, ann 
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cation ao ied: rule zo Gr ‘Procedure: Code. : This ‘matter has 
been specifically raised before the learned Judges who decided Selnarayan Samson v. 
Amalorpavanadham}, and they hold—with which I respectfully agree—that. “ a case 
open to appeal” means not only a case in which an a is always provided, 
La an kahan icone caus, Gane ton ‘Once it is conceded 


rule 1 (d). a Gan of the learasd DIA Judoe ly correc 
and.does not require any interference. This revision petition is dismissed. The 


petitioners will pay the costs of the Feapondent 
V. S. Petition dismissed. 


LL BENOH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT MR. | P. V. RAJAMANNAR, Ghisf., Justice, | Mr. Justice Govinpa 
MaenON, Mr. JUSTIOE PANCHAPAGESA SASTRI, Mr. Justia VIswANATHA SASTRI 
AND Me. JUSTIOR CHANDRA REDDI. : a 


Chalavadi Narasimham and another NG ag 


v. 
Chalavadi Ramayya and another a .. Respondents. ` 
Bereviclel unimer Aa (V fi a a e E a cra 
| ay aia pi under section fastening Pa seta al the qGiciat Receiver 
— Presidency pent Honno St (ITT ef 1909) sates 85 8 (2), 
«In view of the explicit and all embracing ‘of sections 68 and 7 of Act V of 1920, it cannot 
be maintained that, th the. paolvent can ners df y to the tho Count under section 689 the acts 
of the Official Receiver or appeal under is ana abe Cae) pane 
mn The Full Bench decision in Hari Ras v. Qfficial of Madras, (1926) so ML, J. 958: 
Ru mi aca Dy aao E ee toca Lae ee circumstances a 
Fe Olid EA became he bs (corresponding to section 68 of 
or a aana panga na he he bad Gaok a in the estate 
and could not, for the same reason, Ka naka an AGE ml ds apen Nah ak 
(corresponding to ‘section 75 of Act V of 1920) is crroncous and must ba, overral 
: Oase-law discussed. - s Bas 
If thare la a flagrant case ofa sale by the receiver for a. gross undervalue, ifa sale or lease is ted 
secretly and without public notice for a wholly inadequate price price or rental, or ifa sale or lease is granted 
in favour of a bensmigar or a person in whom the receiver is personally interested without 4 
that fact to the Court, if property on which there is’ no'subsisting encumbrance is sold for'an under- 


cule shan gat ofan application to te “under section 68 and an 
een wency Act. But sales held by the Official Receiver 
ee tae with at the instance of the insolvent except in cases where there has been a 


sections 39 to 40 of the Act. He would be an ““ aggrieved person ” by an adverse order of the Court 


passed under sections 38 to 46 and he would have a right to appen Kal ngalani nidhi orders under section 
g a onip y section. g8 to Samea E 

satisfied a compost or éme, nder- section-50 (2 e-Act Court is empowered - 
oe debt or uce the amount of a debt upon tho application of the debtor in the case ofa 


Bese on Aah aja at for $ 
apakah kah Tap Shelia of realtor, a appeal would "He Arait an’ onder rejecting the. 


` l . ~ (1927) 55 M.LJ. 262. ee eae ji 
+A. A..O. No. 479 of 1948. =., 4th October, 1949. 
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Appeal against the order of the District - Court, Nellore,’ dated ist. October, 
£945, in I.A. No. I01 pane A in I.A. No. 27, 0f 1944 in I.P: No; 23 of 1933, 
Subordinate Judge’s Court, 

T. Venkatadni and P. S. Ananth for Appellant 

. K. Umamahsswaram for Respondents. i ga 
[ORDER or REFERENCE TO A FULL BeENom*] 


Horwill, J.—The present appeal, purporting to be under section 75 of the 
Provincial Insolvency Act, is against the order passed by the District Judge of 
Nellore in an application filed by the appellants (insolvents) under sections 4 and 5 
of the Act, praying that a certain composition scheme be declared to be pending, 
that two ee applications which were disposed of be reopened, and that 
Chalavadi Rama yya the respondent; be removed from the schedule of creditors 

and directed to deposit a sum of Rs. 386-10-8 into Court. At the end of para- 
graph 10 of his judgment, ‘the learned ict Judge dismissed the application as 
clearly untenable. . `. 

The main question argued before me is & preliminary one ; whether an appeal 
lies on the ground that the insolvent has merely a spes and no legal-interest in the 

eee O Reference has been made to 
the Full Bench decision of this Court in Hartrao v. Official Assignes, Madras1, where 
in considering the question whether an appeal lay under section 8 (2) of the 
Presidency Towns Insolvency Act by an insolvent, it was held that the insolvent” : 
was not a person aggrieved and that an appeal did not therefore lie. Section B. 
(2) enacts that, 

“ Orders in insolvency matters shall, at the instance of any person, aggrieved, be subject to 
appeal as follows oth ENS 
The wo is thus seen to be very different from that of section 75 of the Prdvincial 
Insolvency Act, which says, 4 


:““ the debtor, any creditor, the receiver, or any other person aggrieved by a decision come. to 
.or an order made in the exercise of insolvency jurisdiction by a court subordinate toa District Court 


may appeal... 
In considering the question before them the learned Judges were = referred to ah 
earlier decision of this Court in Sivasubramania Pillai v. Thesthiappa*, in which it was 
held that an adjudicated insolvent was entitled’ as a person aggricved.within the 
meaning of section 46 6 of Act III of 1907, ‘to appeal against the order admitting - 
‘a person as a creditor ; the reason given by Oldfield, J., in his idence being that 
the insolvent would eventually be entitled a any surplus remaining after the creditors 
who had proved had been satisfied. That argument was ‘clearly inconsistent with 
the reasoning in the Full Bench case, as Krishnan, J. pointed out. Moreover, the 
decision in Sivasubramamia Pillai v. 2 was one based on the old Act, whereas 
in the present Act the word “insolvent” in section 33 (3), which is the relevant 
ie ee y so in view of the Full Bench 
decision in Harirao v. Official Assignse, Madras and the change of the of 
‘section 93 (3) Sivasubramania Pillai v. Thesthiappé?, can-hardly be said to.be.good law. 
The law was considered by King and Bell, JJ., in Subramania Pillai v. Valliamma?, 
“where they very pertinently pointed out that the argument that the insolvent would 
aer De gana ti would mean that, section 68.would never have any 
cation to an insolvent, altho the Législature clearly serrate insolvents 
ve a right under that section. wording of section 75 | is not te the same 
BS poet 62, because the word “debtor” is used instead of “ insolvent”; hut 
‘the word “debtor” would clearly include an, “insolvent ”. "Vane v. 
Bangarayya‘, was apparently a case under section 75 (1) of the Provincial Insol- 
-vency Act, despite the headnote to the contrary ; and there the ‘principle laid down 


*17th August, 1948. 
(1926) 50 MLL.J. 958: ILR. 49 Mad. 8. (1945) 1M.LJ. 915: LLR. 1946 Mad. 
B 


1 (F.B.). 50. 
a. (1993) 45 MLJ. 166: LLR 47 Mad. 4 (1934) 67 MLL J. 942. | 
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by the Full Bench decision under the Presidency Towns Insolvency Act was 
applied to the corresponding provisions of the Provincial Insolvency Act, 
though there is nothing in the judgment which indicates that the attention of 
the learned Judges was drawn to difference in the i of section 
75 of the Provincial Insolvency Act and of section 8 (2) of the Premdency Towns 
Insolvency Act. The learned Judges, however, noted that the Full Bench had 
approved of the decision in Sakhawat Ali v. Radha Mohan}, which was under the 
Provincial Insolvency Act. They however did not note that that decisioa was 
under the old Act and that section 46 which corresponds to the present section 75, 
gave a right of appeal only to “any person aggrieved ” and not to the “‘ debtor, 
any creditor, the receiver, or any other person ieved ”, as in the present Act. 
I also applied the principle laid down in the Full Bench case, in Chennabasappa v. 
Official Receiver, Bellary*, but without referring to the peculiar wording of section 75 
or to the other decisions, The only other decision of this Court which seems to 
deal with this matter is Kannappa Chettiar v. Subramania Chettiar?, where Kuppuswami 
Ayyar, J. discussed at length the various decisions quoted before him. He appa- 
rently found it difficult to reconcile these decisions and disposed of the case on the 
- merits, applying the principle laid down in Parak v. Mohan Gopal Few‘. I cannot 
however apply those principles in this case ; because the learned Judges in this 
case dissented from the conclusions arrived at by the Full Bench of this Court in 
Harirao v. Official Assignee, Madras*, and by the Allahabad High Courtin Sakhawat 
y Ali v. Radha Mohan*. In Makhanlal Govindram v. Bhagwan Singh Misri*, however, 
it was held that section 75 of the Act gave the debtor a right of appeal. ` 


If is thus scen that the decisions in Subramania v. Valliamma™ and Venkatara- 
manayya V. Lie plea are in direct conflict. It is true that there are certain 
. differences in the wording of section 68 and section 75; but the differences do 
not seem tome to affect the principle to be appli If an insolvent has no 
right to file an application under section 68 he would have no right under section 
75- Since the sale here raised is of importance and is likely to arise frequently, 
it seems desirable that I should not attempt to decide this matter myself and that 
“it should be referred to a Full Bench for disposal. 
Another question might well arise in the disposal of this Civil Miscellaneous 
is whether the appeal is maintainable because despite the various sections 
which the application in the lower court purports o have been filed, it seems 
to be an application for review (though the matter has not been fully discussed 
before me). If so, then the question may arise whether the isions of 
-Order 47, rule 7, of the Code of Civil ure should be applied, in which case 
“no appeal would lie, as was held in Manak Ram v. Jugal Kishore’, or whether the 
isions of section 75 would override the provisions of Order 47, rule 7, as 
Patanjali Sastri, J., held in Vesrayya v. Koti Reddit® 

(Pursuant to the above Order, this appeal coming on for hearing before 
Rajamannar, C.J., Satyanarayana Rao and Govinda Menon, JJ., on 11th 
March, 1949, the Court made the following order) : 

(Order of the Court was pronounced by the Chief Justice) :— - 

In the course of the arguments before us it became evident that the ruling 
of the Full Bench in Harirao v. Official Assignes, Madras*, though it was given on 
the provisions of the Presidency Towns Insolvency Act has been followed in cases 

ising under the Provincial Insolvency Act, particularly in construing the expres- 





sion “ person aggrieved ”, That ruling was entirely based on the view taken in 
i two English decisions iù Ex parte land In re Leadbitter1?, that the insolvent 

| (1918) LL.R. 41 All. 243. | 7. (1945) 1 MLJ. 315: LLR. Mad 
A nar 1 M.LJ. 127. 50. 5 LJ. s15 . 1946 
g. (1944) 1 M.LJ. 55. 8. (1994) 67 MLJ. 942. 
4 (1942) 44 C. W. N. 665. 9. A. I Pat. 177. 
s. (1926) 50 MLLJ. 358: IL.R. 49 Mad. 10. 1941 PML. 537. 

461 (F.B.) II. 10 Ch. D. 
6. 18 10 Ch. D, 


(1938) LLR, 17 Pat. 201. Ig, 
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has no legal interest in his estate but has merely a hope or expectation of being 
entitled to the surplus, if any, which may be left when the proceedings in insol- 
vency terminate. i 

Learned Judges of this Court as well as other Courts have felt that the rule 
enunciated in such an unqualified manner may not be correct—See Parak v. Mohan 
Gopal Few, Kundu Singh v. Official Receiver?, Kannappa Chettiar v. Subrahmanya?, 
and Subbaramaiah v. Balarami Reddit. In the last mentioned case Govindarajachari, 
J., was of the opinion that the line of reasoning in Harirao v. Official Assignes, 
Madras*, was not altogether reconcilable with that adopted in another Full Bench 
ruling in Subbaraya Goundan v. Virappa Chettiar Bank. ° 

We think it therefore desirable that the question is considered by a Full 
Bench of five Judges. . 

In pursuance of the aforesaid order of Reference, this appeal coming on for 
hearing, the Court expressed the following 

‘ OPINION : 

Judgment of the Court delivered by 

Viswanatha Sastri, J.—The question that arises for consideration in this refer- 
ence to a Full Bench relates to the right of a debtor, adjudicated an insolvent, to 
prefer an appeal to this Court from an order of the District Court, passed in the 
exercise of its insolvency jurisdiction. Though the arguments before us covered: 
a wide ground, the statutory provisions that to be considered are sections 68 
and 75 of the Provincial Insolvency Act (V of 1920). Section 68, provides a remedy 
by way of an application to the Court if 

“the insolvent or any of the creditors or any other person is aggrieved by any act or decision 
of the Receiver.” 

Section 75 gives a right of appeal to 

“ the debtor, any creditor, the Receiver or any other person aggrieved by a decision come 
to or an order made in the exercise of insolvency jurisdiction.” 

Similar provisions, though not in identical language, had been enacted 
sections 22 and 46 of the Provincial Insolvency Act of 1907 (repealed by 
-Act V of 1920) and are found in sections 86 and 8 (2) respectively of the 
Presidency Towns Insolvency Act (ITI of 1909). Insolvency is entirely a creature 
of statute law and legislation in India has been modelled on the English Bankru tcy 
Acts of 1883 and 1914. Even the phraseology employed in sections 68 an 75 
of Act V of 1920 and sections 86 and 8 (2) of Act III of 1909 is similar to that of the 
corresponding provisions of sections 80 and 108 of the English Bankruptcy Act 
of 1914. The phrase ‘‘aggrieved person” found in these provisions has lent 
itself to considerable refinement in the decisions of English Courts and has been 
the subject of interpretation by the Court of Appeal in land. In interpreting 
the corresponding provisions of the Indian enactments, urts in this coun 
-have generally adopted extracts from the judgments of the lish Courts as a 
touchstone whereby to determine whether or not an insolvent debtor has a right 
of appeal in particular cases. 

It is indisputable that sections 68 and 75 of Act V of 1920 in terms give the 
insolvent debtor a right to apply to the Court against an act or decision of the Official 
Receiver and a right of appeal against a decision or order of a Court isi 
insolvency jurisdiction. The question is whether there are any, and if so, what 
limits to this right. The appellant’s learned advocate argued that under section 68 
the insolvent is given a statutory right to apply to the Court against any act or 
decision of the Receiver and under section 75 he is given a right of appeal against 
the decision or order ofa Court exercising insolvency jurisdiction. He drew 





1. (1942) 44 C.W.N. 665. 461 (F.B.). 

a ALR 1999 Lab. 499. 6. (1933) 65 M.L.J. 719: LLR. 57 Mad, 
3 (1 ) I F 55 89 (F.B.). 

4. re 1 M.LJ. 946. 7. (1879) 10 Ch. D. 494. 
s. (1926) 50 M.LJ. 358: I.L.R. 49 Mad. 
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our attention to the change in the language of section 75 of Act V of 1920 which 
specifically includes the debtor as a person entitled to prefer an appeal, whereas 
the corresponding section 46 of Act III of 1907 (now repealed by Act V of 1920) 
gave a right of appeal only to “any person a a by an order” without defin- 
ing the meaning of that ression. Section 2) of the Presidency Towns Insol- 
vency Act and section 108 of the English BankruptcyAct, 1914, give a right of appeal 
to “ any person aggrieved ” by orders made by a Court in the exercise of insolvency 
jurisdiction. His argument is that in order to resolve the controversy that had 
arisen under section 46 of Act III of 1907 and the corresponding provisions of 
section 8 (2) of the Presidency Towns Insolvency Act as to when a debtor could 
be considered to be an “‘ aggrieved person ” within the meaning of those provisions, 
the Legislature, when it enacted section 75 of Act V of 1920, specifically included 
the debtor as a person entitled to appeal. He argues that in view of the express 
mention of “the debtor ” as a person entitled to apply under section 68 and appeal 
under section 75 of Act V of 1920. It is no longer material to enquire whether 
the debtor is also an “‘ aggrieved person” before the Court entertains an appeal 
at his instance from an order or decision of a Court exercising insolvency juris- 
diction. ‘This argument has an appearance of simplicity but we cannot accept it. 
If the insolvent is not aggrieved py an act of the Receiver or order of the Insolvency 
Court cadit quaestio. It 1s only when a debtor is “ aggrieved ” and his grievance 
is a “legal grievance’ that he gets a right to apply under section 68 or to appeal 
under section 75. The question therefore still remains when is an insolvent consi- 
dered to be an “aggrieved person” within the meaning of sections 68 and 75 of 
Act V of 1920. 

A debtor may be adjudged an insolvent either on his own petition or on the 
petition of his creditors. A wrongful refusal to adjudicate a debtor on his own 
petition or an improper adjudication of the debtor on a creditor’s petition can be 
challenged by the debtor by an appeal under section 75, he being a “ person aggrie- 
ved ” by the order. In the case of a wro refusal to adjudicate, the statutory 
tight given to a debtor to apply for adjudication if the conditions prescribed by 
Act V of 1920 are satisfied, is affected to his prejudice and in the case ofa wrongful 
adjudication at the instance of a creditor, his status and civil rights are seriously 
impaired. An order under section 26 of Act V of 1920 declining to award compen- 
sation to a debtor against whom a frivolous or vexatious petition for adjudication 
has been filed brings him within the category of an “ aggrieved person ” because 
he has been denied compensation for injury to his credit-and reputation, On the 
making of an order of adjudication the property of the debtor including his after- 
acquired property but excluding property exempted under section 28 (5) of Act V 
of 1920 vests in the Official Receiver. If the Receiver takes or attempts to take 
possession of property. exempted by section 28 (5) from vesting in him, the insol- . 
vent’s rights of property are invaded and he is a “ person aggrieved ” by the act 
of the Receiver. An order of Court refusing to annul the adjudication of a debtor 
under section 35 or rejecting his proposal for a composition or a scheme of manage- 
ment under section 38 or refusing him an absolute discharge or granting him only 
a conditional di under section 41 or making a complaint of an offence 
under section 69 would place the insolvent in the position of an “ aggrieved person ”. 
Orders in respect of these matters affect the status, civil rights and liberty of the 
insolvent. In the cases above enumerated the insolvent would have a right of 
appeal against adverse orders of the insolvency Court under section 75, of the Act 
as a “person aggrieved ”. So much was conceded, and, in our opinion, rightly 
conceded, by the respondent’s learned advocate. 

His contention, however, is that it is only with reference to orders of the kind 
above enumerated that the insolvent can at all be said to be an “aggrieved on” 
and allowed to exercise the right of appeal given under section 75 9f thf Act. It 
is said that his rights extend no further and he can have no “ fecal grievance ” 
in respect of any act or decision of the Official Receiver or the order of a Court in 
the course af the insolvency proceedings other than orders of the kind above 
specified. The argument runs on familiar lines. On an adjudication, the property 
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of the insolvent vests in the Receiver and he ceases to have any interest, legal or’ 
equitable, therein. He has therefore no conce with the manner in which the - 
roperty is managed, sold or realised or the proceeds thereof oy the 
Reve It is recognised that if the debts of the insolvent are paid in and 
his adjudication is thereupon annulled, the property of the debtor not disposed of _ 
by the Receiver reverts to him under sections 35 and 37 and that the insolvent is 
entitled to any surplus proceeds that might remain after payment. in full 
to his creditors under section é of Act V of 1920, but it is contended that these 
possibilities are mere ee ares aes chances or hopes of the insolvent which might 
never be realised and which do not give him any right recognised by law. It is 
said that the insolvent has therefore no locus standi to control the acts of the Receiver 
in the course of his administration, to impugn a sale, lease or other transaction with 
reference to the estate concluded by the Receiver or to question the admission 
of proofs of creditors by the Receiver. The same disability which stands in the 
way of an application to the Court under section 68 also bars an appeal by the 
insolvent under section 75 of the Act. The insolvent having no legal rights, can 
have no legal grievances and cannot, therefore, be demi 15 he a person agprievect 
within the meaning of sections 68 and 75 of the Act. So ran the argument which 
was sought to be supported by reference to several decisions of the English Courts 
and of the Courts in this country which have followed the English cases. 


Before we examine these decisions, we must, with respect, observe that there’ 
has been a tendency in some of the decisions cited to us to supersede the -words 
of the Legislature by the language used by Judges in icular cases in order to 
explain how they arrived at a particular conclusion. phrase or term of expres- 
sion found to be convenient in a particular case or context should not be allowed. 
to dislodge the words of sections 68 and 75 of Act V of 1920 which alone must 
rule. Decisions of the English Courts are illustrations of the way in which learned 
and eminent Judges have looked at cases and in that sense are useful and suggestive-- 
But tests or guides suggested by the English Courts in the light of their experience 
of business methods and bankruptcy administration, iling in England need 
not be applied wholesale to other surroundings and- hs be allowed by degrees 
to substitute themselves for the words of the Indian enactments. The locus classicus 
for the view advanced by the learned advocate for the respondent is to be found 
in a triology of decisions of the Court of Appeal in England in In re Leadbitter', 
Ex parte Sheffield. In re Austin? and Ex parte Sidsbotham?. Needless to say that we 
have approached these pronouncements with all the respect due to the distinguished 
Judges of the Court of Appeal remembering at the same time that we are not bound. 
to accept every one of their expressions as if the words employed were those ofa 
statute. These three cases have greatly influenced the course of subsequent decisions 
both in England and in this country and have controlled its interpretation of the 
relevant provisions of the Indian enactments by our Courts. It is therefore neces- 
sary to examine these cases with a view to extract the principle behind them. 


` In Inre Leadbitter!, the Court of Appeal (Jessel, M.R., Baggallay and Thesiger, 
L. JJ.) held that a bankrupt who had obtained his discharge, his creditors having 
been paid in full, was not entitled to obtain the taxation of a bill of costs paid by 
his trustee in bankruptcy to the solicitor of a mortgagee of the bankrupt, for selling 
the pro .and paying off the mo during the pendency of the bankruptcy. 
The ground of decision was that the pt was not “ a party interested” and. 
the trustee in bankruptcy was not a “ trustee’? within the ing of section 39 
of the Solicitors Act so as to give a right to the bankrupt to ha the bill of costs 
taxed. The following passage from the judgment of Jessel, M. R., is relied upon, 
“ There was no surplus till all the debts had been paid in full ; therefore, ing the bank” 
raptey, tie barilrupt was not a person interested in the property ; the probability of a surplus would 
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This passage must, however, TE with an earlier passage in the judgment 
of the Master of the Rolls NK vay that 


“Tt has always been held that the words ‘ ee interested ’ means party interested under the 
trust deed, will or intestacy.’ 


All that this case decided was that the trustee in bankruptcy was not in the same 
position as a trustee under a deed of trust or a will, nor could the bankrupt be consi- 
dered to be a cestui trust. This case was not decided with reference to the pro- 
visions of the English Bankrinpicy Act. 

In Ex parte Sheffisld. In re Austin, a bankrupt obtained an order for the exami" 
nation of a creditor with respect to a proof tendered by him for a large sum against 
the bankrupt’s a but the bankrupt abandoned the proposed examination- 


Thereafter a m claiming to have advanced £350 as a loan to the bankrupt, 
since his ptcy, on the security of his surplus estate and to be an assignee 
of such surplus applied for leave to examine the creditor. The Registrar acting 
as a Judge in b ptcy rejected the application and an appeal from his order 


was dismissed with costs by the Court of Appeal, no reasons being given in the 
judgment. Jessel, M. R., is reported as having observed during the course of the 
arguments, as follows : 


“ The bankrupt has no property in the surplus. The trustee is not a trustee for him. He has 
nothing more than a mete expectation. 


Jessel, M. R., however speaking with a different train of thought, is reported to 
to have observed, 


“A bankrupt cannot in this way create a right of interference in the administration of his 
estate, The mischief would be enormous. A bankrupt could do nothing to embarrass the administra- 
ton of his estate, ” 

' These interlocutory observations of the learned Judges of the Court of Appeal 
during the course of the arguments tend to show that the conclusion of the 
though unanimous, was not reached by the same line of reasoning. 


In Ex Sidebotham}, the expression agence ” found in section 71 
of the English Bankruptcy Act of 1869 sa ears abject ot retation by James, 
L.J. Section 71 ithe Geet ee ese terms, 
D. eved by any order of a local b: court in res of a matter of 
fact or ives Bes lets of this Act may appeal to th the Ghict judee in Bankruptcy ” 
As the observations of the learned Lord Justice, taken out of their context, are 
apt to mislead, it is necessary to examine briefly the facts of that case. The Comp- 
ravage ae ma aia ithe KA sae adan boo me Le ae ie 
logs to the estate in the sum af £1,253 by his misfeasance and required the trustee 
to make good the loss. The trustee failed to do so, whereupon the Comptroller 
rted to the Court that the trustee should be directed to comply with his requi- 
sition. The Court refused to make such an order and the Comptroller accepted 
the decision. Sidebotham, the bankrupt, who had not obtained his di 
appealed against the order and it was argued on his behalf that if the order asked 
for by the Comptroller has: been made and the trustee directed to pay £1,253, 
the estate would have paid a dividend of more than 10 shillings in the pound and 
the bankrupt would have been in a position to obtain his discharge under section 48 
of the Act. James, L.J., while holding that the bankrupt was not a “ person ie- 
ved” and had no locus standi to appeal, stated his reasons in language whi has 
since become classical. The relevant passage is as follows : 
‘It is said that any by an order of the court is entitled to But the 


words ‘ person aggrieved ’ do not kayapa mg jake ei ati oe ich he might 
have received ifsonte other order had been made. A penon aggrieved mnit be aman who has maced 
pronounced which 


r has wrongfully deprived 
him of something or wrongfully refused him something or wrongfully affected his title to spmething. ” 
That in a case like the above the bankrupt was not without a remedy by an appli- 
cation to the Court and an appeal, if the order happened to be adverse to the bank- 
rupt, was made clear by the following passage in judgment of the Lord Justice: 


1. (1879) 10 Oh. D. 434- a. (1879) 14 Ch. D. 458. 
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“In the present case no one is prejudiced by the refusal of the court to act on the Com s 
report, except in so far as he has lost any benefit which he might have obtained if an order been 
madc; there is nothing to embarrass him in any proceedings which he may wish to take against the- 
trustee. If there has any misfeasance on the part of the trustees, the bankrupt or any creditor 
has a right under section 20-to a to the court, not because the Comptroller has made a report to 
fhe Gare, but besane he tecititled make his caw case against the trustee. And that is really 
the course which ought to have been taken in the present case, and then the person who made the 
application would have been in the position of the litigant and would have had the right of appeal- 
ing from any order which the court might have made,” 


It would be seen from the above that the decision of the Court was based 
on the grounds that the application by the Comptroller did not raise a litis contestatio, 
neither the Comptroller nor the trustee being in the position of a litigant, that 
whatever was done by the Court on the report of the Comptroller was done ex 
mero motu and that there was nothing like a judgment, decision or order which 
could from the subject of an appeal. The bankrupt and his creditors were 
recognised as ing within the category of “ aggrieved persons” empowered 
by section 20 to ¢ an application to the Court complaining of the misfeasance 
of the trustee. Section 20 of the Bankruptcy Act of 1869 correspond to section 68 
of Act V of 1920 and was in these terms : 
The bankrupt or any creditor, debtor, or other person aggrieved by any act of the trustee ma 

apply to the court and the court may confirm, reverse or modify the act complained of, and make saeh 
other order in the premises as it thinks fit.” 


This decision of the Court of Appeal, far from supporting the contention of the 
respondent, is decisively against him as regards the interpretation of sections 68 
and 75 of Act V of 1920. 

In Ex parte Official Receiver! and In re Lamb?, decided by the Court of Appeal? 
the meaning of the expression “ person aggrieved’? was further explained, the 
leading judgment in both cases being that of Esher, M.R. In Ex parte Offici 
Receiver}, the Official Receiver was held entitled to appeal against an order of the 
PK in Bankruptcy refusing or adjourning an application of the receiver 
under section 20 of the Bankruptcy Act of 1883 for immediate adjudication of a 
debtor on the non-approval by the registrar of a scheme of arrangement accepted 
by the creditors. Under section 104 (2) of the Bankruptcy Act of 1883, corres- 
ponding to section 75 of the Act V of 1920, orders in ptcy matters were 
subject to appeal at the instance of any Bide aggrieved. The contention of the 
respondent in the case cited was that the Official Receiver was not a “ person 

ieved ” by the order and had no locus standi to appeal against it. The majority 
of the Court of Appeal (Fry, L. J., dissenting) held that the Official Receiver had 
a right of appeal as a “ person aggrieved ” within the meaning of section 104 (2). 
The reasoning of Fry, L.J., was that the Official Receiver was a public officer who 
had done his duty by putting the facts before the Registrar, that he had no more 
interest and he was no more aggrieved by the order of the Court than any other 
member of the public, that he had suffered no legal grievance and that the adverse 
decision of the Registrar had not wrongfully affected his title to any property, 
he being entitled to nothing. The learned Lord Justice relied in support of his 
conclusion on the observations of James, L.J., in Ex parte sSidebotham®, 
already cited. Esher, M. R., with whom Lopes, L.J., took a different view, 
basing his decision upon the words of the Act even “ with the gloss put upon them” 
in Ex parte Sidebotham®. After pointing out that the observations of James, L. 4 
would not be taken as an exhaustive definition of the term “ person aggrieved ’ 
in section 104 (2) the majority of the Court held that a person who is by law em- 

wered to make and makes an application to the Court or any person who is 
brs ht before a Court to submit to a decision, is, if the decision goes against him, 
thereby 4 “person aggrieved ” that decision. In the view of the majority 
the grievance of the appellant who seeks to appeal, while it should be a legal 
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ievance, need not necessarily be a pecuniary grievance, a grievance to his property 
or his person. In re Lamb}, the Court of Appeal re-affirmed the view of the majority 
in Ex parte Official Receiver. 

There is an instructive judgment of Farwell, J., in Bird » 1 Prin arabs to soe 

reference is useful. Farwell, J., held that an un ier a 
to dispose of any part of his assets that ht remain after eae of liabilities, 
before that surplus was ascertained, an be ve effect to a charge created by the 
bankrupt on such surplus in favour of a pe fids lender who, without notice of 
the bankruptcy, advanced money to the bankrupt for the purchase of real estate 
with a stipulation for a charge thereon. In that case there was a second adjudi- 
cation of the debtor and it was decided that the trustee in the second ‘bankru tcy 
only took that of the surplus of the first bankruptcy which had not been e 
tually dealt with by the bankrupt before the date of the second bankruptcy. The 
contention of the trustee in the second bankruptcy was that all the properties of the 
bankrupt including his after-acquired pro vested in the, trustee of his first 
bankruptcy and it was not competent to the undischarged bankrupt to deal with 
the unascertained surplus so as to interfere with the trustee in the second arte ip 
and reliance was placed on the decisions the Court of Appeal above cited. F 
J., repelled this contention in this way : 

“Tt has been said that Ex parte Sheffeld. In re Axstint and In re Leadbitisr,® decided that a 
bankrupt cannot deal with the posibility of a surplus until all the debts in the first bankruptcy 
Tave oton paid And the surplai has boen arertaimed. I do not think that these decisions decided 
Anything t0 tiat efect at all If they did, would have overruled prior decisions—of the Lord 

san others lich Were p ta and they would be, in my.opinion, contrary 
to the whole spirit and principle on which the. Bankruptcy Act is now built. As I read the 
tcy. Act, the trustee takes all the bankrupt’s property for an absolute estate in law, but for 


limi namely, for the payment of the creditors under that and that bankruptcy 
Gil en the payment oh principal and interest and all the be ext of tho 3 tey. Subject to 


an a e re but, 
ee oe ad ah t to his non-interference with the administration and with the manage- 


ids man will of course be ineffectual unless in the event need 


` The learned Judge referred to the observations af Lord Westbury in Troup v- 
7 6, in support of his reasoni If we may say so with the 
above cited from the judgment of arwah, ., accurately sets forth the result of the 
prior decisions of the Court of Appeal and the : rights and liabilities of the bankrupt. 


. Mr. Umamaheswaram, the learned advocate for the ndent relied upor. 
a later decision of the Court of Appeal in Jarrett v. Barclays Bank, Lid.", 
a judgment of Wynn-Parry, J., reported in Jarrett v. Barclays Bank, Lid. and Wash’. 

It is necessary at the outset to point out that no uestion arose in that case as to 
when and whether a bankrupt could be consid to be an “ aggrieved person” 
and entitled as such to apply to the Court against an act or decision of the receiver 
or to appeal from an aries of the Court in bankruptcy proceedings. There a 
lady who was the owner of real property mortgaged to a bank giving a power of 
PK sale to the mortgagee. She was thereafter adjudged a b pt and all 

er properties vested in the receiver. She died without redeeming the mortgage 
and leaving a will appointing her husband as executor. The mortgagee with the 
concurrence of the receiver sold the property to a third person who claimed posses- 
sion from the executor. The executor brought an pena claiming a rescission 


1. (1894) 2 Q.B. 805. F (1878) 10 Ch. D. = 

a. (1887) 19 Q.B. 174. Ch. 91, 5 
g. (1 } 1 Ch. Bas. . (1947) 1 Ch. 187. 

4. (1879) 10 Ch. D. 484. - (1947) 1 Ch. 54. 
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of the sale and an injunction restraining the purchaser from interfering with his 
occupation of the property. The action was dismissed.on the foll among. 
other grounds, stated i in the judgment of Wynn-Parry, J., and si ioe by the Court 


of Appeal : 


The case ee that a heck hae a future interest in a possible surplus does not mean that he has a 
Eee Phibsd stich Ris Pepe ae but confirmation of this ition to be found 
Bird v. Philpott! which Mr. Fortune, for the husband, cited in tavour of his argument. In my 
judgment, therefore, the husband, as the witeie executor, has no loris sane to amesi that the sale 
was made at an undervalue.” 
The ratio decidendi of the case rested in section 53 of the English Bankruptcy Act 
of 1914 [corresponding to section 28 (2) of the Provincial Insolvency Act] which 
vested the equity of redemption in the Official Receiver. Thereafter neither the 
bankrupt nor her executor could bring an action to restrain the mortgagee from 
selling the property in the exercise of his power of sale or the purchaser at such 
sale from entering into possession. There was no occasion for the Court to consider 
whether the panies had a right to apply to the Court exercising bankruptcy 
jurisdiction complaining of an act or decision of the Receiver who sells or concurs 


in a sale of the mortgaged property for a grossly inadequate value, 

The last of the cases decided by the English Courts to which reference has to 
be made isa decision of Herman, J., in In re a Debtor v. Dodwell?. There the learned 
nee ¢ dismissed the application of a bankrupt under sections 80 and 105 of the 

ptcy Act praying for an injunction restraining the trusee in ptcy 
from disposing of any part of the property comprised in the estate, an order for the 
removal of the trustee, enquiries into his remuneration and his costs, charges and 
and expenses in managing the estate and an order for him to pay in full all creditors 
other than the Commissioners of Inland Revenue. The learned Judge had to 
consider the statutory rights of the bankrupt and summed up the position in these 
wo 
= Ki aee th tie Ba hier then inlet Be a agaman te A tlie Cham aa anana at 
the instance of a bankrupt to control the actions of the trustee. This is apparent from the terms of 


section 80 itself, and is conärmed by-fha ele ener language of section 105. I need not, I think, 
attempt to define what these circumstances They cannot, I think (in the absence of fraud) 


foc an error of judgment. Administration in tcy would be imposible if the trustee must 
answer at everyjstep to the bankrupt in the exercise of powers and discretions in the management 
and realisation òf the property.” 
There is no warrant in the decisions of the English Courts for the extreme position 
taken by the respondent that the insolvent has no right whatever to complain to 
the Court about the maladministration or misfeasance of the Receiver and that he 
is reduced to the position of an impotent spectator of the administration of his 
estate. - 

We now turn to the ‘decisions of the Courts in India. In Sivasubramania Pillat 
v. Thesthiappa Pillai*, this Court (Oldfield and Venkatasubba Rao, JJ.) held, without 
reference to prior decisions, that where the Insolvency Court admitted the proof 
of a creditor whose debt was alleged to be not provable in insolvency, it was open 


to the insolvent to appeal against uses order as a “ person aggrieved ” within: the 
meaning of section 46 of AA ATO II a , correspon to section 75 of the present 
Act V of 1920. In Harirao v. Oficial , Madras“, a Full Bench of this Court 


held that an insolvent had no right of appeal against an order of the insolvency 
court overruling his objections to a salé of property forming part of the estate by 


1. ' (1900) 1 Ch. 822. f (1926) 50 M.L.J. 358 : I.L.R:. 49 Mad. 465 
2. ka l TS Rep. Ch. D. 5 BJ). 

3- (1923) 45 MLL.J. 166: TLR 47 Mad. 120. 
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the Official Assignee. The learned Judges purported to follow Ex parte Sheffsld. 
In re Austin!, and In re Leadbitter*. Coutts-Trotter, C.J., referred to the two cases 
above cited and negatived the right of appeal on the ground that, 

“the mischi ici of alowinga bankrupt on the contingen t chance of his ultimately acquiring title 
to some surplus which might never be realised, to interfere with and embarrass the administration 
of the estate would be immeasurable.” E 

Krishnan, J., also referred to the two cases above cited and observed, 


“As pointed out in those rulings the insolvent has, after adjudication, no legal interest in 
his estate which has vested in the Official Assignee and he has no legal right to interfere in the reali- 
sation of that estate and he cannot be treated as aggrieved by any order passed in the course of such 
realisation.” 

Nevertheless the learned Judges left open the question whether the insolvent was a 
“ person ieved ” by an order admitting the proof of a creditor to which he 
had obj and refrained from overruling the decision in Sivasubramania Pillai v. 
Thesthhappa Pillai’. It is difficult to reconcile this reservation of the insolvent’s 
right to object to the proof of a creditor with the reasoning of the learned Judges 
that the insolvent had no interest whatever in the property vested in the Receiver 
and was not therefore concerned in-any way with the sale of such property by the 
Receiver. It is the insolvent’s possible right to any surplus that might remain 
after his debts are paid off that would furnish a justification for his objection to the 
proof of a creditor as well as to a prejudicial sale of property effected by the Receiver. 
The learned Judges of the Full ch rested their decision not upon the language 
of section 8 (2) of the Presidency Towns Insolvency Act, though it is obvious that 
ae must have had it in view, but upon the principles, which, according to them, 

been authoritatively laid down by the two decisions of the Court of Appeal 
above referred to. Even if we were to be guided solely by the decisions of the 
English Courts we consider that the learned Ju of ‘he Full Bench stated the 
rule in far too wide terms, particularly, Krishnan, J., in the passage extracted above. 


The decision of the Full Bench was followed and applied by Beasley, G.J. 
and King, J., to a similar case arising under the Provincial Insolvency Act in 
Venkateramayya v. Bangarayya*. In that case an appeal sought to be preferred to 
this Court under section 75 of the Provincial Insolvency Act by an insolvent com- 
plaining of a sale effected by the receiver was dismissed on the ground that the 
insolvent was not a person ieved within ee of section 75. In Chenna 
Basappa v. Official Receiver of Bellary®, Horwill, Jo held, following the earlier decisions 
of this Court, that an insolvent whose properties had vested in the Official Receiver 
had no locus standi to apply under section 68 of the Provincial Insolvency Act to 
set aside a sale of the properties by the Receiver on the ground of i ity. In 
Kannappa Chettiar v. Subramania Chettiar*, Kuppuswami Ayyar, J., after referring 
to most of the decisions above cited, held that an insolvent could apply under 
section 68 of Act V of 1920 to set aside a sale effected by the Official Receiver but 
only on proof of fraud, il ity or mistake vitiating the sale. This was a departure 
from the extreme view in Harirao v. Official Assignee, Madras’. The matter 
was taken very much further in Subramania Iyer v. Valliamma*, where King and 
Bell, JJ., held that the widow and lga representatives of a deceased adjudicated 
insolvent could apply under section 68 of Act V of 1920 to set aside a sale held 
by the Official Receiver even though there was no fraud or y or mistake 
vitiating the sale. The learned Judges overruled an objection to the maintaine 
ability of the application based on the decisions of this Court in Harirao v. Official 
Assignes, Madras" and Venkataramayya v. Bangarayya*. After referring to these two 
decisions they observed : 


1. (18 10 Ch. D. 484. 6. (7 1 M.L.J. 55 : 
2. (1878) 10 Ch. 888. 7. (1926) 50 M.LJ. 938: LLR. 49 Mad, 
3. (1923) 4 ML 166 : LLR.47 Mad. 1980.” 461 (F.B.). 

4. (1934 M.LJ. 942. 8. TLR. (1946) Mad. 50. 

5. 


1943) 1 MLLJ. 127. 


Tangkis] . 

msolvent had no longer any legal interest in his estate, be could not be 3 penon 

act which t merely have i i 

inciple be it'seems to us clear, of course that respondent 1 would have no ‘locus standi to 
unfortunately the argument, 


iple of the decision under Hi 5 7 1 is to be 
ee age a e 
in section 68 is incomprehensible.” 
This decision marked a definite from the view taken by the Full Bench 
and the subsequent decisions which followed the Full Bench and was cited with 
approval in Subbaramayya v. Balarami Reddi’. . 


We shall now briefly notice the decisions of the other High Courts. In Sakhawat 
Ali v. Radha Mohan*, it was held that an insolvent -could never be aggrieved in 
the legal sense of the words by the sale of property vested in the Receiver in which 
the insolvent had no interest and that he had therefore no locus standi to app. 
to the Court for relief under section 22 of Act III of 1907 corresponding to section 
of Act V of 1920. This decision was accepted as good law and followed by a Full 
Bench of this Court in the case bove cited but we are unable to agree with it for 
the reasons already stated. In Sidram v. Mahallya*, Divatia, J., following the 
Allahabad case and the Full Bench of this Court, held that an insolvent had no 
locus standi to complain abouta sale effected by the Official Receiver and upheld the 
dismissal in Liming of his application under section 68 of the Provincial Insolvency 
Act to set aside the sale. Parak v. Mohan Gopal Javë, a view different from that 
taken by the Full Bench of this Court prevailed. In a case which arose under 
section 86 af the Presidency Towns Insolvency Act (corresponding to section 68 
of the Provincial Insolvency Act) Derbyshire, C.J., and Mukherji, J., affirming 
a judgment of Lort Williams, J., poin out that in the face of the provisions of 
section 68 it was not correct to say that in no case had the-insolvent a right to 
challenge a sale by the Official Assignee. They ruled however that the insolvent 
could not successfully challenge the sale unless he established that there had been 
fraud on the T of the Official Assignee or some illegality in the sale which went 
to the root it or some mutual mistake on the part of those buying and selling. 
In Kurda Singh v. Official Receiver’, Tekchand, J., held that an insolvent had a right 
to apply to the Court under section 68 of Act V of 1920 to set aside a sale effected. 
by the receiver. In Makhan Lal Govindram v. Bhagwan Singh Mistri", the Court 
held that an insolvent had a right of appeal under section 75 of the Provincial 
Insolvency Act against an order of the insolvency Court admitting the proof of 
a creditor. The learned Judges relied on the language of section 75 which expressly 
ne a debtor in the category of persons who might be aggrieved by an adverse 
order. 


There is one other alae from which the point now under discussion may be 
considered. Judgment-debtors who had been adjudged insolvents have been recog- 
nised by this Court as having a ri t to apply to set aside execution sales of properties 
which once belonged to them though vested in the Official Receiver on their 
adjudication. They have been treated as persons whose interests are affected 
by the Court sales and allowed to apply under Order 21, rule go of the Civil 
Procedure Code to set aside such sales and to appeal from adverse orders passed 
on their applications. (See Stwaminatha Odapar v. Kalyanarama Aipangar*, Subbaraya 
Gounder v. Virappa Chettiar Bank? and Manthri Goxndan v. Arunachala Goundan?°.) In 
the last of the cases above referred to, it was held that the words “whose interests 
were affected by the sale” in Order 21, rule go of the Civil Procedure Code 
must be construed in their ordinary sense and that 
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“it i too much to say that merely because a person is adjudicated insolvent his interests are 
not adversely affected by the sale of property that belonged to him before adjudication.” 


Reference may also -be made to Subbaramiah v. Balarami Reddit, where all the 
earlier cases on this topic are assembled by Govindarajachariar, J. Lf, as the n- 
dent contends, the insolvent has no legal interest and has merely a chance, a hope 
or expectation of getting any surplus assets that might be left his creditors are 
id in full and is in the eye of lawa total stranger to the property which vested on 

is adjudication in the cial Receiver, it is difficult to see how he could be 
allowed to set aside an ‘execution sale of the property under Order 21, rule go of 
the Code of Civil Procedure as a person ““ whose interésts are affected by the sale.” 


In view of the explicit and all-embracing language of sections 68 and 75 of 
Act V of 1920, it cannot be maintained’ that the insolvent can never apply to the 
Court under section 68 questioning the acts of the Official Receiver or appeal under 
section 75 from an adverse order of the Court passed on such application. The 
constitution of this Bench relieves us from the thraldom of judicial dicta found 
in the reported cases. We cannot supersede or dislodge the words of sections 68 
and 75 by the phraseology, however alluring and attractive, employed by the 
learned Judges of the English Courts in the decisions already cited. The argu- 
mentum ab inconvenienti which loomed large in English decisions does not justify 
us in d ing’ from the plain language ‘of sections 68 and 75. Further, 
the decisions of the English Courts do not speak with one voice, nor do they proceed 
on the same line of reasoning. Where the law as expounded by the English Court 
is left in a state of doubt, with ing statements by different learned Judges, it 
is open to us to choose that opinion or that line of reasoning which is in consonance 
with logic and the language of our own enactments. The Full Bench decision 
in Harirao v. Official Asstgnes, Madras’, in so far as it laid down that the insolvent 
could, in no circumstances, apply to the Court under section 86 of the Presidency 
Towns Insolvency Act (section 68 of the Act V of 1920) to set aside a sale by 
the Official Assignee because he had no legal interest in the estate and could not, 
for the same reason, ap against an adverse order under section 8 (2) of that 
Act (section 75 of Act V of 1920) is, we think, erroneous and must be overruled. 
there is a flagrant case of a sale by the Receiver for a gross undervalue, if a sale 
or lease is granted secretly and without public notice for a wholly inadequate price 
or rental, if a sale-or lease is granted in favour of a benamidar or a person in 
whom the Receiver is personally interested without disclosing that fact to the Court, 
if property on which there is no subsisting encumbrance is sold for an undervalue 
as if it were subject to prior encumbrances, if there is a concealment of material 
facts or a misrepresentation of such facts so as to prevent purchasers from having 
a fair idea of the real value of the property sold, if the property sold is so incorrectly 
described as to mislead purchasers into thinking that its value is negligible when 
in fact it is valuable, in cases like these, the insolvent is an “ aggrieved person ”” 
and would, in our opinion, have a remedy by way of an application to the Court 
under section 68 and an appeal under section 75 of the Provincial Insolvency Act. 
In such cases the insolvent’s rights to the surplus estate or the proceeds of the estate 
after paying off the debts and to obtain an annulment of the adjudication or an 
absolute discharge under sections 41 and 42 of Act V of 1920 by payment of eight 
annas in the rupee, is prejudi and the insolvent is an “ aggrieved person ”. 
The extréme contention of the respondent that even in such cases the insolvent has 
no legal grievance and has no right to complain to the Court against the acts of 
the Official Receiver would, if accepted, reduce him to the position of a person who 
is ctuiliter. morthus. Such, however, is not his position in the eye of law. 
It does not follow from what we have said that the insolvent has a'right to call 
upon the Receiver to justify every act or step in the management and realisation 
of the property or to account to him for the expenses, costs and charges in the course 
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of such administration. : Such interference’ by the insolvent in the day to day 
administration of the estate would be a source of enormous mischief and would 
paralyse and retard the administration in insolvency. The Official Receiver is 
an hice of the Court. The insolvent has, after only a contingent right or 
a mere expectation or hope of a surplus after payment of his creditors. The title 
to the property is vested in the Official Receiver and it is in the interests of creditors 
that the insolvent is deprived of his ae aie and the Official Recevier takes charge 
of it. The price which the insolvent to pay for freedom from the worries and 
demands of his creditors is the denudation of his property. The insolvent is not 
a beneficiary or a cestui que trust, nor is the receiver a trustee for him with the obliga- 
tions created by the Trusts Act. It is these considerations that led the English 
Courts to confine within very strict limits the rights of a bankrupt to control the 
actions of the Receiver during the bankruptcy. Attempts of the insolvent to interfere 
with the administration of the estate hy the Receiver have been looked at askance 
by Judges because it is only in rare cases that such interference has been found to 
be justified. If the insolvent fails to prove his allegations, the successful party 
has no means of recovering his costs. dhis is another reason against allowing the 
insolvent an unfettered ri ht of interference with the administration of the estate 
by the Official Receiver. es held by the Official Receiver should not be interfered 
with at the instance of the insolvent except in cases where there has been a fraud, 
illegality or serious irregularity which has resulted in substantial loss to the estate. 
Section 59 of the Provincial Insolvency Act gives the Receiver plenary power to 
sell all or any part of the pro of the insolvent. Section 59 clauses (c) to (k) 
impose on the Receiver the obligation to obtain the leave of the Court in connec- 
tion with the matters therein enumerated. Subject to the specific restrictions 
imposed by section 59, it is for the Official Receiver to decide when a particular 
property should be sold or leased, the mode of advertising or publishing transac- 
tions by way of sale, lease or mortgage, the lots in which the pro should be 
sold or leased and kindred matters pertaining to the realisation of the estate. 
It is only if any transaction of sale, lease or mortgage effected by the receiver is 
vitiated by serious infirmities of the kind already described and substantial loss 
has resulted therefrom, that the insolvent can claim to be an aggrieved person 
and will have a right to apply to the Court under section 68 or prefer an appeal 
under section 75. . 4 
Mr. Umamaheswaram for the respondent contended that the insolvent 
no right to apply to the Court under section 68 of Act V oe as an ieved 
pason to expunge or reduce the debt òf a creditor whose p had been itted 
y the cial Receiver. He relied on the language of n of the Act 
and particularly on sub-section (2) as amended by Act XXXIX of 1926 by the 
substitution of the word “ Receiver ” for the word “insolvent ”. Section 33 does 
not require a notice to the insolvent before the proof of a creditor is admitted by 
the Receiver. Section 50 which allows a creditor to apply to the Court to expunge 
or reduce the debt of a rival creditor entered by the Receiver in the schedule, does 
not give a similar right to the insolvent unless the application is made in connection 
with a pending scheme or composition. . On thes¢ groynds it was urged that the 
insolvent had no right to apply to the Court under section 68 of the Act complaining 
of the atimision of a debt the receiver. . This contention cannot be accepted. 
Section 50 gives a special right to.the receiver to apply. to the Court for expungi 
or reducing a debt which he has himself included in the schedule. The itor 
is also given such a right if the receiver declined to act. The insolvent is given 
the same right under section 50, but only if a scheme or composition is pena: 
There is no limit of time prescribed for the application under section 50 of the Act 
whereas an application to the Court under section 68 has to be made within 21 
days of the act of the receiver complained of. The remedies under sections .50 
and 68 are different in their scope.and section 50.does not exclude the applicability 
of section 68 or disable the insolvent from objecting under that section to a debt 
admitted by the Official Receiver. The only limitation is that the application 
under section’68 must be made within 21 days of the act or decision of the Receiver 
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unlike an appiication under section 50 which can be made at any time during th 
pendency of the insolvency proceedings. 

In ordinary cases questions as to the proof of a creditor ought to be left to be 
dealt with by the Receiver. But if the Receiver either fraudulently or under a mistake 
of fact or law admits proof of a debt which does not exist or which has ceased to 
be legally recoverable wholly or in part, as for instance, under the law of limitation 
or under the several enactments passed in this country in recent years for the relief 
of debtors, there is no reason why the insolvent should not be held to be an aggrieved 
person entitled to apply to the Court under section 68 and to appeal under section 5 
against an adverse order. In land where a strict view een akea of ta 
bankrupt’s rights it has been held that the nga could apply to expunge a 


of the Bankruptcy Rules of 1870 
the trustee who opposed the application, that it was open to the bankrupt to apply 


section 68 of the Act V of 1920) a ei to the proof of the creditors. Baggalley, 
tor 


under section 20 of the Act. In Ex parte Sidsbotham*, James, L.J., was of the opinion 
that the bankrupt could apply under section 20 of the Bankruptcy Act, 1869, (corres- 
ponding to section 68 of V of 1920) if there has been a misfeasance on the part 
of a trustee or receiver. In Ex Bacon. In re Bond, James L.J., allowed a bankrupt 
to apply to reduce the of a creditor to which no objections had been taken 
under section 20 of the ptcy Act, 1860, though in that case an arrangement 
had been entered into under section 28 of the Bankruptcy Act of 1869 by which 
he undertook to pay the creditors a composition. Such a case would fall under 
section 50 (2) of Act V of 1920. It was conceded in that case that the bankrupt 
could have objected to the proof of a creditor by an application under section 20 
of the Act. Such authority as there is, in reported decisions under the Provincial 
Insolvency Act, is to the effect that the insolvent has a right of appeal against 
an order of the Court erroneously admitting proof of a debt. KA Jana 
Pillai v. Thssthiappa Pillait, decided under section 46 of Act IIE of 1907 and Makhan 
Lal Govindram v. Bhagwan Singh Misin'®, decided under section 75 of Act V of ‘1920. 


Havi regard to the facts of the present case, reference is necessary to the posi- 
tion of a deha with reference to compositions and schemes of management. (wee 
after adjudication, sections 8 and gg of Act V of 1920 give an insolvent debtor 
an opportunity of having his adjudication annulled and his property or such part 
of it as remains undisposed of, revested in him. ncaa a interested 
in and is himself a party to the proceedings under sections 38 to of 

would be an “ aggrieved person ” by an adverse order of the urt passed under 
sections 38 to 40 and he would have a right to appeal against such order under 
section 75. The Court is required by section 38 to frame a schedule of creditors 
whose claims have to be satisfied under a composition or scheme. Under section 50 
(2) of the Act the Court is empowered to expunge a debt or reduce the ‘amount 
of a debt upon the application of a debtor in the case of a composition or scheme 
and if the Court passes an order adverse to the insolvent under section 50 (2) 
he bas a right of appeal undér section 75 as a person aggrieved by the order. In 
this case the application by the debtor to the District Court purported to be made 
with reference to a scheme or composition and for the expunging of the debt of 
the respondent from the schedule of creditors. Under section 75 2) of the Act 
an appeal would lie to this Court from the order of the District urt rejecti 
the debtor’s U anea ar The present appeal will therefore have to be heart 
by the learned Ju before whom it came on for hearing at the outsgt on the 
other points raised by the parties to the appeal. 
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(After the expression of the Opinion of the Full Bench this appeal coming 
on for final disposal, the Court delivered the following Judgment) :— 

The appellant let in no evidence on which to substantiate his allegations. 

As to the question whether the composition scheme is still pending the petitioner 
was given abundant opportunity to the scheme. It is too late now, years 
after the scheme was put forward, to contend that it is still pending. 

The ap is dismissed with costs (one set) ; but the costs will not include 
the costs before the Full Benches. The Official Receiver may meet his expenses 
out of the estate. 


K.S. — Appeal dismissed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present — MR, Justro Susana Rao AND Mr. Justice SOMASUNDARAM. 
Ramamurthi Ayyar and others .. Appellants* 


Kuppuswami Ayyar .. Respondent. 
iat ei Echt ny Ar ep Ja Ag arad san pr Grae hate 
of indemnity ah agagah Kia sandi ee ee 
under the i bp the b miner at tone of executten of sals deed though majer at time qf registration— 
Net persenally Hable on the covenant. , / 
A sale by a father of joint family for himself and on behalf of his minor sons, al with 
Li Ajo sons was hield to be nate necessity nor for the benefit af the family and tl in 


Held :—(1) The second covenant is not confined to the encumbrance mentioned in the 
covenant but is intended to cover every dispute which caused loss to the vendee. 
The liability arising out of the said covenant is not an emyasekarika debt and the 
be entitled to recover damages for breach of indemnity against the interests of the 
(ii) i ; was i 
at tie bane bis reg ha atioo, Gie minor Covi not Be made liable 
indemnity. The i i tho 
equivalent or substitution for the signing of the document. 
A against the decree of the Court of the Subordiante Judge of Tanjore, 


M. S. Venkataramayyar and S. Swaminathan for Appellants in A. S. No. 371 of 
1946 and respondents in A. S. No. 411 of 1946. 


G. R. Fagadisan for Respondent in A. S. No. 371 of 1946 and A lant i 
A. S. No. 411 of 1946.. i ppellant in 


3» 


and defendant 1 as major, executed a sale deed in favour of the plaintiff’s father. 

i Iyer on 12th August, 1937, in respect of their joint Y properties 
for a sum of Rs. 21,000. Out of the said amount Ramaswami Iyer paid Rs. 9,000 
for discharge of antecedent debts. For the balance of the price Ramaswami Iyer 
executed a promissory note in favour of Venkatarama Iyer for a sum of Rs, 5,250 
c IMMI ĖŮ— aa 


* Appeal Nos. 371 and 411 of 1946, ; . 1st November, 1949. 
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with an understanding that out of the said amount, Rs. 2,250 was to be paid within 
one year and the balance of Rs. 3,000 to be paid on the grd defendant irene 
majority and giving a release deed. The balance of the sum of Rs. 6,000 was agr 

to te id to defendants 2 and 3 in equal moieties on their attaining majority and 
executing releases to the plaintiff’s father. The sale deed also contained a covenant 
that the 1st defendant'and his father would ind ify the plaintiff’s father against 
any loss if any dispute arose ‘in respect of e property conveyed and 
thereby the vendees sustained any loss. As per the terms of the sale deed the 
and defendant received a sum of Rs. 3,000 on his executing a release deed but the 
grd defendant after he became a major instituted O. S. No. 42 of 1943 on the file 
of the Court of the Subordinate Judge of Tanjore for a d tion that the sale 
was not binding in regard to his share, and to recover the same. The suit was 
decreed but he was directed to pay a sum of Rs. 2,146-4-0 being his share of the 
binding debts discharged. The vendee Ramaswami lyer ‘died and his son the 
plaintiff having lost th share of the properties purchased by his father as a result 
of the aforesaid ‘decree filed O. 5. No. 19 of 1945 on the file of the Court of the 
Subordinate Judge of Tanjore for damages for a breach of covenant of indemnity 
contained in the sale deed. He assessed damages on the basis of the value of the 
share of the property lost by him by reason of the decree obtained by the grd 
defendant as a sum of Rs. 12,500. He added to that the costs decreed to the 3rd 
defendant and the costs incurred by him in that litigation and arrived at a total 
figure of the loss incurred by him at a sum of Rs. 13,260-6-0. He gave credit to 
the sum of Rs. 6,000 unpaid purchase money still lek with him and also the sum 
af Rs. 2,146-4-0 deposited by the grd defendant in his suit. In the result he made 
a claim for a sum of Rs. 5,114-2-0 to be recovered from the 1st defendant personally 
and from the family properties of the defendants. 


The defendants contended inter alia that the claim for damages in respect of 
a liability to indemnify was not a debt and it was also not binding on them as it 
was an avyavaharika debt. They also pleaded that the quantum of damages claimed 
‘was excessive and in addition they set up a counter-claim for the recovery of a 
sum of Rs. 3,000 with arrears of interest thereon being the unpaid purchase money. . 
The learned Subordinate Judge held that the covenant to indemnify the vendee 
contained in the sale deed was in the circumstances of the case an 7 
debt and. therefore not binding on the defendants. He further decreed the counter- 
claim of the defendants in part. In the result he gave -a preliminary charge decree 
in favour of the defendants. The plaintiff filed A. S. No. 371 of 1 against the 
judgment of the lower Court denying his right for damages on the covenant of 
indemnity whereas the defendants preferred A. S. No. 411 of 1946 against the 
decree of the lower Court claiming the full amount of their counter-claim. For 
convenience of reference we shall refer to the parties in accordance to the rank 
assigned to them in the suit. 

Two questions arise in the ap . Oneis whether there is a clause of 
indemnity in the sale deed. The other is whether the liability to indemnify is 
an apyavaharika debt as understood in Hindu Law. The firat question depends 
upon the construction of the relevant clauses in the sale deed, Exhibit P. 1. Exhibit 
P. 1 is dated 12th August, 1937 whereunder Venkatarama Ayyar for himself and as 

ardian of his two minor sons, and Ramamurthi Iyer as major sold the joint 
Emily properties in Kilakottagam village to the plaintiff’s father. After describing 
the circumstances of the family which necessitated the sale, details of the debts 
to be discharged from and out of the consideration amount and the manner and 
the time in which the balance of consideration should be paid to the vendor it 
-contains the following covenants : 


F “ Aftor having declared ioes ea, you, that there is no encumbrance ‘whatever, 
such as unifructuary mortgage, hypothecation prior registration in t of the above property 
excepting the debts, which are mentioned above and which have bean dicected to be paid by you, 
we have executed this deed of absolute sale. a et ee ee 
and should you thereby sustain any loss, we shall make good the loss on the liabibty of our y 


and on our personal liebility ”, 


IJ. RAMAMURTHI AYYAR J. ‘KUPPUSWAMI AYYAR, HOI. 


‘The learned, counsel for the plaintiff in A. S. No. 371 of 1946 contended that the 
fatter covenant is dbsolute in terms and jt provides every le 
contingency of the vendee loss in case of any dispute in of pro- 
perty, whereas the learned counsel for the defendants argued that the said covenant’ 
as limited in scope and should only be read in connection with the earlier covenant 
and the Joss provided Sa I E face 
brances, etc., found to nang on the pro es so conveyed. To our mind 
the contention of the learned counsel for che de dants gives a very narrow cons- 
truction to the covenant and does not give full effect to the wide words used by 
the parties. The first covenant is an usual covenant which will be found in every 
sale deed whereunder the vendor declares that the property that being sold is not 
subject to any encumbrances other than these that are disclosed in the sale deed 
The second covenant would be redundant if it was intended only as consequential 
to the first covenant as even without that the vendee would be able to recover any - 
loss incurred by him in case any mortgage or hypothecation was found to exist 
which was not disclosed. The argument of the ee counsel for the defendants 
becomes possible because in the earlier covenant the words used are “ encumbrance 
or similar kalan” and in the later covenant the word kalan is used to denote dispute. 
It is that because kalan means encumbrance the word kalan in the second 
clause also means the encumbrance mentioned in the earlier covenant. As the learned 
Judge points out if that was the intention, in “the second covenant the words 
such kalan” would have been found., Apart from that the word kalan 
is ree to denote different meanings in different contexts. It is used ordinarily 
to mean ‘ encumbrance’ but is also used in appropriate context to connote aen 
T A E E oe eee ene a 
that the second covenant is not confined. to the encumbrance mentioned in dei 
earlier covenant but is intended-to cover every dispute which caused loss to the 
vendee. We therefore agree with the lower Court that the sale deed contains 
2 specific ‘covenant to indemnify the vendee in case he sustained loss on account of : 
any te in respect of the property. If so the loss now caused to the 
plaintiff in view of the decree obtain Bye gr defen lan erie loss bawera DY ka 


said covenant. 


The next question argued at some length by the learned counsel is whether 
the liability out ‘of the said covenant is an avyavaharika debt in Hindu Law. 
“The law on the subject is well settled and it is not necessary to consider the original.” 
texts as they have ‘aay fully and authoritatively construed by various decisions of” 
this Court ‘and of the’ Judicial Committee. The English word ‘debt’ does not 
accurately express the content-of the Sanskrit word rina. In Nachimuthu Goundan v. - 
Balasubramama 


Goundan?,’ Krishnaswami A s J., considered the. meaning 
of the word rina having regard to the ori texts. In that case one of the - 
‘questions was wh ee ay Ae panatah p Was a Capt 

' to u Law. After po E eee re jana had a Wee 
OA cha the ward ehi e eai E S EA an E E : 
liability td’ account'is rina as understood in u Law. in Muthammal v. Sivakami 


Ammal’, Venkatasubba Rao; J. and Madhavan Nair, J., have elaborately considered: 
the meaning of the words ayanaherika debt having regard to Hindu Law texts. ' 
and the previous case-law on'the subject. The question in that case was whether ` 
the shares of the sons in the joint family pro oe attachment: and: 
sale for realizing the decree for meme obtained: against the father. = 
page 613 the learned Judges lay dowa the following: propositions : — 

“ (1) ) If the debt is im its inception not immoral, subseqiient dishonesty of the father ‘does not : 
exempt the 

ajaa D T iste La lapse from right ‘conduct that stamps the debt as, | 

“Tho son can claim imm > When the father’s “conduct is utterly repugnant to | 

good morals, or is aromly wnjart or Bagan) dieat" 
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The same question was considered by the Judicial Committee in a decision reported 
in Hemraj v. Khem Chand*. The Judicial Committee approved the conclusion 
arrived at by the learned Ju in Muthammal v. Sivakamt Ammal’, in regard to 
the gaara hve ne of the avycoaharika debt and enunciated the principle 
in the following words at page 737: 

“ This also makes clear the connection between the nature of the debt and the liability to pay 

it. That the duty cast upon the san being religious or moral, the character of the debt should be 
examined ste pana lane of justice and morality appears to be fairly clear from the decisions, 
In this connectian may also be had to the debts mentioned in the texts which the son need 
not pay, most of which are ah ad objectionable character. It also ai to be clear on principle, 
and on authority, that examination of the nature or character of debt should be made with 
reference to the time when it originated, in other words, when the liability was first incured by the 
father. Ifon such examination it is found that at its inception the debt was not tarnished or tainted 
with immorality or illegality, then it must be held that it would be binding on the son.” 
Further discussion of the rule is found in Lingayya v. Punnayya*. In that case the sons. 
of a Hindu father filed a suit after the father’s death to set aside a sale by him of the 
joint family PD and in that suit it was found that the sale was not made for 
family necessity and therefore it was set aside to the extent of the sons’ interest 
in the i oie The vendee subsequently filed a suit against the sons for the 
recovery of a proportionate part of the purchase price paid by him. The learned 
Judges held that the sons could be compelled by reason of the rule of pious obli- 
gation to disc a liability incurred by the father to refund a proportionate 
share of the consideration. The following principles may be gathered 
from that judgment ; (1) the fact that the father has abused his powers does not 
taint his obligation to an extent which would justify the Court in holding that 
it is not avpavaharika ; (2) the rule is not confined to a debt kmown to the English 
common law but applies to other financial obligations incurred by the father; and 
(g) it also applis where the father’s liability is contingent and that the contingency 
arises only his death as when the event has happened the liability becomes. 
a present one. Applying the aforesaid principles we shall now proceed to consider 
the finding of the lower Court and the facts of this case. ; 


The learned Judge came to the conclusion that a promise by a Hindu fa 

to indemnify a vendee under an unauthorised sale of ancestral property against 
loss on his undivided sons repudiating the sale is, vis a vis such sons, an idle promise, 
and one made contrary to his or ea therefore apyavahanka. ‘This conclusion 
was based upon his finding that t Venkatarama Iyer did was not only to sell 
for an under-value ancestral property in which his sons had interest by birth but 
he also gave a mise to the vendee that his sons would not ‘exercise their right 
of repudiati die una atkored raie un pan aot only Of losing their dhar oF che 
free (unspent) portion of the price but on paying damages to the vendee if they 

to question their father's act in dogs oad property. Relying upon this 
finding he argued that a promise made by a father which was so much at variance 
with his duty and which, in any event, must be enforced only ‘against the sons” 
share in the family properties, as the sale for consideration of the father’s own 
share could not be disturbed, should be regarded as an idle promise in regard 
to the family estate and also as avpavaharika. The learned Advocate for the defen- 
dants supported the conclusion of the learned Judge and also the reasoning on 
which he arrived at that conclusion. He did not dispute any of the principles stated 
above but argued that we should hold that the liability to indemnify incurred by ` 
the father was in the circumstances of the case grossly unjust or flagrantly dishonest. 
This contention he based upon the following facts: (1) the Court in O. S. No. 42 
of 1943 set aside the sale on the ground that it was neither supported by necessity 
nor was it for the benefit of the estate and also that the properties were under- 
valued ; (2) agreeing to indemnify the vendee against any ible loss by 
reason of any dispute raised in regard to the pro the father boung ayer the 
sons not to question the alienation or in the event of their questioning the alienation 





1. (1949) 2 MLL.J. 397: LR. 70 I.A. 171: 3. (1942) 1 M.L.J. 57: LLR. 1942 Mad. 
I.L-R. 1943 AI hy De 502, 
a. (1925) 21 . 
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#0 ery the vecider te IE hapewi damage What Been or aana w ee 
would gain by filing the suit to recover his or their share of the joint family property; 
and G the result of the earlier litigation was not prejudicial to the plaintiff as he 
‘would be in possession of 3/4 share of the lands valued at Rs. 26,450 and also a 
sum of Rs. 2,146-4-0 paid by the grd defendant against payments totalling only 
Rs. 15,000. , The ing of the learned Subordinate Judge and also the argument 
of the learned counsel ignore the distinction between the nature of the debt and 
the mode of its realisation. To ascertain whether the debt of a father is tainted 
with immerality or illegality the extent of the burden cast on the son is not a 
relevant consideration at all. Most of the debts of a father held to be binding 
‘on his son are certainly oppressive and clearly detrimental to his interests. Surety 
-debts incurred by the father to help a third party whatever may be its magnitude 
is held to be binding ‘on the son, Thangathamma v. Arunachalam Chettiar’. 
The amounts received by him as an agent or a trustee and later misappropriated 
by him are equally binding on the son—ste Natesayyan v. Ponnuswami*, Venugopala 
Naidu v. Banawa dhah Chstty?, Thirumalayappa Mudaliar v. Veerabhadra*, Kanemar 
Venkappayya v. Krishnachariya* and Gurunathan Chetty v. Raghavalu Sie d In 
either case a son’s share in joint family property though he is not benefi by the 
_-debt is held to be liable even though the result is that his share of the joint family 
property is exhausted in discharging the debt. The son is made liable for a decree 
for damages against the father for injury done to the erops of a third party—see 
‘Chhakauri Mahton v. Ganga Prasad’. He would be liable for damages obtained 
E gag a ng Bal ee ee a 
twari v. Narain Prasad Rai*, In none of these cases the argument based on handship 
availed the son: ‘The only workable proposition and an easily ascertainable test 
is to find whether the liability of the father is tainted at the source. We will have 
«to examine the nature and character of the debt with reference to the time it 
_ originated, in other words when the liability was first incurred by the father. 
So tested can it be said that the liability of the father is tainted by immorality 
or illegality or the incurring of the liability is grossly unjust or flagrantly dishonest. 
We must assume for the purposes of this case as the uestion, was finally decided 
in the prior litigation between the parties that the sale was neither for necessity 
nor for the benefit of the family and therefore in excess of his powers. The transac- 
tion may be imprudent and it may be even in abuse of his powers. But it cannot be 
said that that fact in itself makes a debt an appavaharika debt. If in the circumstances 
at was an avpavaharika debt the Full Bench decision in Lingayya v. Punnayya® should 
have been the other way. It cannot also be presumed that when the father gave 
an indemnity he was doing either a grossly unjust act or a flagrantly dishonest 
act. Indeed he was trying to be honest and straightforward in his dealings with 
the vendee. He was selling a property in. the circumstances he thought it was 
necessary to sell, to salvage the family estate. He intended to be honest by the 
vendee and gave an assurance to protect him against possible apura in future. 
The covenant he gave was only personal to him. ` It is an accident in this case 
tbat the father NG Keli nen d propery or a Air ee Bory ey 
other than the property con to the plaintiff’s-father. If not, the creditor 
could have proceeded against FERE aa halal) lec ig rd ican pah 
in other joint family property as the liability of the father at its inception was not 
vitiated by any of the reasons mentioned in the decided cases. The fact that the 
said liability if worked out would affect the interest of the other members of the 
family cannot be taken, in our view, as a relevant consideration and therefore we 
hold that the debt is not an avyavaharika debt. The plaintiff would therefore be 
‘entitled to recover damges for breach of covenant of indemnity against the interests 
“df the defendants in the joint family property. 
1. (1918 MLJ. 229: LLR. 41 Mad. sonli 
ga OPL sha i è faod L R. 31 Mad. 472. 
(1892) 3 M.L.J.1: LLR. 16 Mad. 99. I.L.R. 39 Cal. < 


2. 7. 
g. (1919) 23 M.L.J. 61 : LLR.37 Mad. 458. 8. (1994) LLR. 46 All 617 : 22 All LJ. 468. 
4 R 19 M.L.J. 759. ea) tia I ME 39 : LLR. 1942 Mad. 502 
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The learned Judge found that the plaintiff would be entitled to recover a sum 
-Of Rs. 3,600 towards damages from and out of their ancestral and joint family 
properties. This finding is not attacked before us by the defendants. ' ` 
It was argued by the learned counsel for the plaintiff that the finding of the 
lower Court that the 1st defendant was a minor when he executed Exhibit P-1 was 
‘not correct in law. If he was a minor he could not be made liable personally 
on the covenant. Both the counsel accepted the finding of the Court below that 
he was a minor at the time when he executed the document but became a major 
before it was registered. The learned counsel for the plaintiff contended 
that as he became a major by the date of registration, the date when he admitted’ 
execution and got the document registered must be deemed to be the date when 
he executed the document. In support of his contention he relied upon paragraphs 
274 and 275 of Halsbury’s Laws of England. The statement of law in those 
paragraphs relates to deeds required to be signed, sealed and delivered and they 
are governed by the laws obtaining in that country. The said paragraphs are 
not helpful for deciding the present case. There is an essential distinction between 
execution and registration. The admission of execution before the Regi 
cannot in any sense of the term be equivalent or substitution for the 'signing of 
the document. We therefore hold that when the document was executed the 
` Ist defendant was a minor and therefore he could not be personally made liable 
for the covenant on the indemnity. f 


In view of our findings the other questions raised by the ies would not 
arise for consideration, In the result A, S. No. 371 of 1946 is allowed in part with 
Propor Al Cone ee An he Court belote gaa La Sa NGA T af agd iaiia 
with costs. 


Appeal No. 371 of 1946 allowed in part and Appeal 
K. S. ; — No. 411 of 1946 dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PresENT:—Mnr. P. V. RAJAMANNAR, Chisf Justice AND MR. JUSTIOE SOMASUNDARAM, 
_Alamelu .. Planhf* 
: Civil Procedurs Code (V of 1908), Order 33, rule 11 (as amended in Madras)—Plaintif in forma 
pauperis abandoning a port of his clatm—Liabilsty to pay the proportionets court-fes on the part abandomed. 
er WA Lan eg mi Me Jawa kamari abaan kas a part ot bia claim he should be 
called upon to pay the proportionate court-fee on the part abandoned. i 
Decision of Shahabudin, J., ia C. R. P. No. 454 of 1946, approved. 
Case stated under Order 46, rule 1 of the Code of Civil Procedure by the District 
Munsiff of Mayuram in O. S. No. 198 of 1948 on the file of the Court of the District 
' Munsiff of Mayuram. i 
The Government Pleader (X. Kuttikrishna Menon) appeared in support of.the 
case. 
R. Sundaralingam for Plaintiff, 
The Order of the Court was pronounced by 


Ths Chief Justice :—We are of opinion that if a. plaintiff who has filed a suit 

ia dorma poupee abandons a part of his claim he should be caled upom 

` to pay proportionate court-fee on the part abandoned. This follows from the 
of er 33, rule 11, Civil Procedure Code, as amended in Madras. If the 

suit is withdrawn in its entirety, then undoubtedly the pau laintiff has to pay 
court-fee on the entire claim. Abandonment of a of the dala is tantamount 
to withdrawal of the suit in paxt. He will therefore be liable to pay court-fee on the 


withdrawn or abandoned. We find that a similar view was taken By Shaha- 
ddin, J., in C. R. P. No. 454 of 1946. The reference is answered accordingly. 
K. 


S. — Reference answered. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. P. V. RAJAMANNAR, Chisf Justice AND Mr. Justicg KRisHNA- 
SWAMI NAYUDU. = , 
Nagammal and others l | .. , Appellants* 

v. i 

Varada Kandar and others é l .. Respondents. 

Geardian and ward—Sale of ward? ing debts binding ox the ward— Ya 
ay Sean ll wed npr pie Ja etn il Widha me mort Fee 
on the asicis to ceppert the sale. i 


The validity of a transaction (a salo of the ward’s properties by the ian for discharging the 
debts binding on the ward) must be judged on the ees obtaining-on the date of the 
transaction and not on events which peng bas ed (for instance steep rise in prices on 
, the outbreak of war), events which could not have even thought of at the time of the 
transaction. Nor can it be said that it is necessary to prove that the creditors were actually making 
demands before it could be found that there was préwsure on the estate. 


In dealing with the property of a ward considerable latitude should be allowed for the exercise 
of the guardian’s discretion, though if the act was of r speculative character, it cannot be 
by the Court. ; 

Vembu Ayar v. Srinivasa Ayyangar, (1912) 23 M.L.J. 638, relied on. 

agree against the decree of the Court of the Subordinate Judge, Tiruchirapalli, 
a in O. S. No. 96 of 1945, dated 17th July, 1946. 

K. S. Destkan and T. S. Rangarajan for Appellants. 

K. V. Srimvasa Atyar for Respondents. 

The Judgment of the Court was delivered by 

Ths Chief Justice —Defendants 2, 8 and 10 in O. S. No. 96 of 1945 on the 
file of the Court of the Subordinate Judge of Trichinopoly are the appellants 
before us. On gth March, 1939, properties described in schedule B to plaint 
which belo to the plaintiff-first respondent who was then a minor were sold 
by the 6th defendant his mother as his guardian along with her co-widows defen- 


dants 5 and 7 to the first Elan (the gnd defendant) for Rs. 2,900. The plaintiff 
two years attaining maoy ity filed the above suit to recover possession of 
the ies after setting aside ienation. The consideration of Rs. 2,900 was 


up of 11 items, all set out in the sale deed. The extent of the land sold was 
2 acres 48 cents. The learned Subordinate Judge found that the sale deed was true | 
and the entire sum of Rs. 2,900 recited as its consideration was paid by the 2nd 
defendant in cash or by adjustment or paid by her husband, D. W. 1 on behalf 
‘to the persons named as creditors in the sale deed or to the persons mentioned therein. 
The learned Judge also held that the price was fair and not far below the prevailing 
market value. the 11 items of consideration he found that three items did not 
represent real debts, namely, an ail hand loan due to the plaintiff’s maternal 
grandfather, a debt due to the Karur Vaisya Bank and a hand Joan due to D. W. 2. 
As regards the other items, he held that though the fifth item represented a real 
debt, it was not proved that any amount was payable to the creditor in respect of 
it, because of Madras Act IV of 1938 and ‘therefore this item should be left wholly 
out of account. A sum of Rs. 50 was paid in cash on the date of the sale and it 
must be taken that the learned Judge has found that this amount was paid as 
mentioned. He, however, held that the amounts which would in law be due to 
the creditors after applying Madras Act IV of 1938 would be a little less than the 
amounts mentioned in the sale deed and he arrived at the figure of Rs. 2,225 
as the amount which may be said to be lawfully binding on the plaintiff. The 
learned Judge then held that though the entire consideration was paid and though 
a major.eportion of the consideration was utilised for the payment of debts binding 
on the plaintiff, nevertheless, the sale was not binding on the plaintiff, because 
there was no legal necessity and there were no circumstances to justify the aliena- 
tion by the plaintiffs guardian. He therefore granted a decree in favour of the 


* Appeal No. 441 of 1946. goth November, 1949. 





506 THE MADRAS LAW JOURNAL REPORTS. [1950 


plaintiff for possession of the properties but directed the plaintiff to pay the second 
-defendant out of those properties Rs. 2,225-9-0 with interest at six per cent. per 
annum from the date on which the piaina 4 takes possession of the properties. 
Hence the appeal by the second defendant and lessees from her, defendants 8 and ro. 
We do not think that the learned Judge was justified in completely leaving 
‘out of account the fifth item of consideration, cel , the debt due to one Vellai- 
appa Chettiar. On the record there was no p whatever that that debt had 
n or would be discharged under Act IV of 1938 and that was the only reason 
why the learned Judge thought he should leave it out of account. We are not also 
satisfied with his finding as regards the fourth and seventh items of conside- 
ration, but we do not think it necessary to give a definite finding as 
these two items, because in our opinion the appeal can be disposed of on the 
finding that the amount left after excluding the three items which according to 
a learned Judge did not represent true loans was paid towards real and bin 
ebts. e i 


The conclusion of the learned trial Judge appears to our mind to have been 
largely based on two considerations. One of them was the sudden and steep rise 
in 1 after 1942 consequent on the outbreak of the Great War. The learned 
Judge expressly says in paragraph 14 as follows :— 

“Tf the plaintiff’s guardian and others in management of his affairs had waited till the beginnin 
of 1940 the E would have had the benefit of the End yrise in prices drg on the outbreak of 4 
World War No. 2.” 

The other is the lack of evidence of actual demand from the creditors to whom 
moneys were paid by D. W. 1. There can be no doubt, whatever, that it was not 
permissible to the learned Judge to have taken either consideration into account. 
The validity of the transaction must be judged on the circumstances obtaining on 
the date of the transaction and not on events which subsequently happened, events 
which could not have been even thought of at the time of the transaction. It 
is of course clear to us that this suit would never have been brought, but for the 
steep rise in prices consequent on the war, but this circumstance cannot enter 
into the discussion of the issue as to thé validity of the sale. The learned Ju 
also erred in assuming that it was necessary to prove, that the creditors were actually 
making dernands before it could be found that there was a pressure on the estate. 
In Vembu Aypar v. Srinivasa Ayyangar?, the learned Judges say as follows : 

“ Mr. Seshagiri Aiyar'a main contention was that the discharge of debts cannot be regarded as a 
necessity unless creditors pressed for the debt or at least demanded payment. The Sub-Judge 
has found that there was no demand in this case. It was contended that th. refore it rannot be held 
that there was any necessity. No case has‘becn ated, nor have we been able to find any, which Has 
laid down that a demand 1s necessary to justify an alienation to discharge a debt. It is imposible 
to lay down any such broad proposition.” 


Vide also Ponneria Rao v. Lakshminerasamma?, + 


What we have therefore to do is to judge the act of the guardian as it would 
appear to a prudent man at the time when the act was done. As Sundara Aiyar, J., 
says in Vembu Aypar v. Srinivasa Ayyangar:  ) ; 

“Tt (the Court) will not set aside bus acts on the ground that years after the act has been done it 
appears to the Court that the guardian might have acted better iy 

The only question to be considered is whether in the circumstances that existed 
at the time of the alienation, the act would be regarded as a proper one by men of 

i prudence. In dealing with the pro of a ward, considerable latitude 
should be allowed for the exercise of the pee ea discretion, though if the act 
was of a speculative character, it cannot be supported by the Court. Now what 
are the facts in this case. Admittedly there was this usufructuary mostgage for 
Rs. 1,600. It is true that the money under it was not payable until 22nd December, 
1939, and the alienation was in March, 1939. But it is not pretended that this 





1. (1912) ag M.L.J. 698 at 642 and G43. 2. (1912) 23 M.L.J. 638 at 643. 
2. {19533 1M.LJ. 154 at 159. 
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a sale of the “Mr. K. V. eh an kg aa eet ee AN 
relied upon the at besides the property covered by the mortgage, the minor 
Had dee Ob aes led ans aes dry land. Accosding to him the acre of 


nanja ‘land would yield 32 kalams of paddy out of which 20 kalams would suffice 
for the maintenance and other expenses of the plaintiff. But it is not clear, however, 
from the evidence of D. W. 2 on which this estimate is based whether the 32 kalams 
would be the net yield or the gross yield. Deumin fant there: would De a rari 
it is clear that having regard to the rate at which pa bala ang, e e p 
anything more than about Rs. 50 or Rs. A A left. From his punja 
land the income would only be Rs. 20 to 25 (see D. W. 2's evidence). T ape 
to understand how with icone Of Ra. 70 or Rs. 75 a , the large amoun 
of Rs. (Oe di ethene a . But 
the mortgage debt, however, was not the only debt. Even to the findings 
of the learned Judge which were not attacked by Mr. Srinivasa ree there were 
other debts to be to the tune of over Rs. 600. We have, therefore, 
not only the existence of binding debts but also the important circumstance that 
there was no possibility of discharging the debts from the surplus income from 
the property.. 

Mr. Srinivasa Aiyar, learned counsel for the plaintiff-respondent, strenuously 
contended that there is no evidence in this case of deliberation by the guardian 
of the pros and cons of the transaction and there is no evidence that the act of the 

was the most prudent in the circumstances. We fail to see what evidence 

aapa ecard sd a pakai by him and the bi ; 
nature of such debts, and resources of the plaintiff at the time of the sale. It 
is not suggested that there was any fraud or: collusion between the vendee and 
her husband and the intiff’s guardian. Much was sought to be made by 
Mr. Srinivasa Aiyar of the statement in the evidence of D. W. 2 that the plaintiff’s 
ther who was very old wanted to see the plaintiff freed from di before 

died. He contended that this was a mere sentimental desire which could not 


be treated as legal necessity to justify this sale. In our opinion, there is nothing 
in that statement to render invalid. If the plaintiff’s old 

wanted to see the ing debts of the plaintiff di the wish was certainly 
a commendable o t we have to determine is in the circumstances. 


obtaining at the time of the transaction, the sale could be held to be an imprudent 
or unjustified act of the guardian. It was also urged that D. W. 1 (the husband 


on the question in issue in the absence of i Ulegation of fand or alien It 
is quite likely that D. W. t put through the sale, because he knew the circumstances 
of the plaintiff, his resources and his liabilities. Mr. Srinivasa Aiyar also relied 
upon the statement of P. W. 1 that things were in a state of confusion so far 
the management of the plaintiff’s affairs were concerned. But there is nothing: 
in the evidence to suggest that on account of that confusion, the plaintiff was. 
in any way injured or that the mismanagement, if any, was the cause af the indebted- 
a ee te leave fe vee 


In our opinion, -question must valid and binding on 
the plaintiff. We We adds Wie dane of tho lewer Cola and damis tn st 
with costs here and in the Court below so far as the second defendant is concerned. 


K. S. l Appeal allowed.. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice GovinpA Menon AND Mr. JUSTIOE BASHEER AHMED 
SAYEED. o i , zi 
| + . ` 

E. P. T. Velayudam and others ` . ..  Petitionsrs.* 

Madras Maintenance of Public Order Ordinance (IV of 1949), sections 4-A and 1g—Validity—Power 
of Governor to promulgate retrospectros Ordinances. , 

Sections 4-A and 19 of Madras Maintenance .of Public Order Ordinance (IV of 1949) are intra ` 
vires the powers of the or. The Provinciat Legislature can pass a law creating a crime for 
first time and giving it retrospective effect, and a Governor exercising the power of promulgating 
an Ordinance, if he conforms to the provisions of section 88 of the Government of India Act, 1935 
can also do Lkewise and such an Ordinance will have the same effect as an Act of the Provincial 
Legislature. There is no reason why a Governor should not be at lberty to promulgate retrospective 


‘Ordinances having the effect even of reopening transactions which have been adjudicated upon by 
Courts of law. g 


Section 1 (3) of the Ordinance which clearly lays down that the Ordinance shall be deemed to 
have come into force on and from the 12th March, 1948, is mira vives. 


Petitions praying that in the circumstances stated in the affidavits filed: 
therewith, the High Court will be pleased to issue directions in the nature of 
Habeas Corpus for Pee of the petitioners herein before the High Court 
for setting them at liberty. , 

A. K. Ramachandran of Messrs. Row and Reddy for Petitioners. 


The Advocate-General (KA. Rajah Aiyar) and N. T. Raghunathan for the . 
Public Prosecutor (V. L. Ethiraj) and the Crown Prosecutor (S. Govind Swaminathan) 
on behalf of the i 

The Court made the folowing 7 D 

Oproer : Govinda Menon, J.—These are petitions under section 491, Code of 
Criminal Procedure, by the various petitioners herein praying that directions in 
the nature of Habeas Corpus to be issued to the superintendent of the respective 
jails in which they are confined to produce them before this Court so that they 
might be set at liberty. In all these cases the petitioners detained under 
the provisions of Madras Maintenance of Public Order Act, 1@7 (Act I of 1947), 
as amended by the Madras Maintenance of Public Order (Amendment) Act, 
1948 (Act XVII of 1948). Madras Act I of 1947 was to remain in force fora 
period of one year from the 12th March, 1947 and there was a provision therein 
that the Provincial Government may from time to time, by notification in 
the Fort St. Georges Gazstts, extend the continuance of the Act for a further 
period or periods not exceeding one year in the aggregate. In accordance with 
that provision contained in section 1 (4) of Act I of 1947, the Provincial 
Government extended the operation of the Act by notification. Later on, by 
Act XVII of 1948, an amendment was made to section 1 (4) of Act I of 1947, by 
which for the words “for a further period or periods not exceeding one year 
in the aggregate” the words “for a further period or periods not exceeding 
three years in the gate ”, were substituted. While. matters were in this 
state, the Governor of Madras, acting under section 88 (1) of the Government 
of India Act, 1935, promulgated Ordinance I of 1949 on the 11th August, 1949, 
with the object of the removal of doubts ag eres the validity of the conti- 
nuance. of Madras Act I of 1947. By this inance’ certain new provisions’ 
were introduced, viz., section 8 (a) by which it was declared that the validity 
of the Madras Maintenance of Public Order (Amendment) Ordinance, 
1948 (Ordinance II of 1948) and Madras Act XVII of 1948, shall not be 

uestioned on the ground that the Act amended thereby was not im force at 
time when the Amending Act was enacted or the Amending Ordinance 
was promulgated. Section 3 (b) reads as follows :— 





* rL M. P. Nos. 2647 to 2650 of 1949, etc, | p grd November, 1949. 


A fuer son KA wan lo ier in Aet 1947 which a the along 
terms :— 


i “No order of detention made'in repect of any "person in pursuance of any of the fi pro- 
visions at any ti Sis li mm ERS to be 
invalid or unlawful or improper on the ground pf any defect, vagueness or , or any delay 
in any arin ea ión toada to pich person under this Ace 


On the roth October this year the question 
I of 1949 was considered: and decided - kaa nk at alm na rir Sa gg 


nk NA dae eee 1to which my learned brother Basheer Ahmed Sayeed, J., | 
t 


therein that the notification by the Government of Madras 

[ids O. No. 4446 (General), dated 27th February, 1948, published in the „Fort 
Lee Cer Cat aca 1948}, extending the duration of Act I of 1947 
fae a further period of One year comanencing from 12th March, 1948, was altra 
bires and illegal in view of the decision of the Federal Court in fatindranath ta v, 
Province of Bihar*. The amendrhent of sub-section’ (4) of section 1 by 
Act XVII ‘of 1948 by substituting three years for one year was also declared to be 
ultra. vires the Legislature, because Madras Act I of 1947 on ae 
1948 and its termi could not be extended by‘a notification by Provincial Govern- 
ment, Pe oot a ds on da ee tee aes a 
brothers have -given. enough reasons for holdin that to the extent Madras Act I of 
< 1947'was extended by the notification of the Government as well as by 
tee Act XVIF of 1 , the action of the.Government was wlira vires, and therefore 
on the 12th March, i1948, Act I of: 1947 ceased to be in force. My learned brothers 
a awa yaa a pa e Na kas 
E ned Secon AA was aval ang void. . 

aia nen to the dedision in Criminal Misoellancoud Peitai No: 2589 of roig 

a 


bka ,1949, the Governor of Madras promulgated 
‘Act I of 1 T os nendel by Macias A VITO taah 


of oa vie adc séctions r 


drole he open he udhan Kan es specifically made i 
Oe ena cA E eally made retrospective 
is, in language the same as section 4-A of Ordinance I of 1949 and is practically 
ad idem. Section, 19 of the Ordinance is much wider in its scope and amplitude 
than the same, section in Act I of 1947 and it reads as follows :— 


“192 -rule or order made or deemed or purporting to have been k 
19 (n) Any f | : A made, any notifi- 


Madras Act XVI of 1948 on the footing that the said Act the said 
ssh thin time, : oe ika 


shall, subject toan - modification or cancellation pee ful ppt sie yee 


made, ‘notifi direction 
Beale o arr mn “no ction ily di £ given, action or proceeding taken, or thing 


lability or penalty incurred or deemed or to have been incurred 
i iga ada pa deemed or prada pres arang ty mal te 
or deomed or purporting to have 
(a), tibdekr any provision af the said Act before the rath March, 1948, or 





1. Since repórtel; (1949) 2, MLJ «$63. = 4 (1949) 3, MLJ. 456 : 1949 F.L). zas (F.Q.). 
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me. en or after Wg rath March;, 1948, und any provision of the said Act or of the said Act 
cd by Madras'Ordinance II of cr Madras Act XVII of 1948, on the footing "phat the 
AE ium ping page aik force at the relévant time, 
shall be' deemed. to have..been incurred, ‘awarded, ce commenced under, the eorepondng pov 
sion of this Ordinance. 
. (9) No order of detention made or deemed or purporting to have been made in 
of any person in purmuance of any of the provisions of the said Act or‘of the sid Act as by 
Madras Ordinance II of 1948 br Madri Act XVII of 30 » on the foo that the said Act or the 
said Act asso amenided was in force at the relevant time, s I be deemed to be invalid or unlawful or 
improper on the ground of any defect, vagueness or insufficiency or any delay, in any communication 
made-to such person, under the said Act or the said Act as amended : ‘as aforesaid.” ae 
' “Thé main ground on which the petitioners in these petitions dispute thedegality 
of their detentions is.that'since Madras Act I of. fo has automatically 
on the’ 12th “March, 1948, the arrests and détentions made:subsequent to that date , 
by ‘virtue of cither iti: extension by ‘a ‘notification or thecontinuance of it by Act 
I of¢1948 cannot be justified because, firstly, the Provincial Government ‘could 
not have extended the. scope- of an Act by notification, as such'a procedure amounted 
ci ae Ae ‘legislation ;: ‘and secondly Act KVEL of 1 which: intended to amend 
alter Act Lof 1947 cannot have-any force and validity, because a statute which 
expired by efflux-of time cannot be amended or-altered... Their.further. conten- 


' Na ih OF cae Ace was alld by TOURED asiwell ae TY 


enactment of Madras Act XVII of 1948, the detentions are uhlawful.on the: ground 
that theré'are defects, ee ee and insufficiency, as well as delay in the communi- 
catidn: madé'to them. the case, the contention raised is that ting 
that the cass order of detention on Ean nena, ‘the further detention is absolytely 
illekak | regard to the fact that in'Criminal Miscellaneous Petition<No. 15% 
of gan ki Saag had- held that séction:g, (b): óf Ordinance I of 1949. Gael ; 
and operative; it-cannot be said that the arrest and’ detention subsequent to! rath 
March, 1948, is without any legal foundation. The learned -advocate for: the 
petitioners did not, accept the correctness of the decision of this Court dadan 
the validity of section 3 (b) of Madras, Ordinance, I of 1949 and’ Watted'to conten 
that the judgment’ of my learned “brothers required, re-conbidetation.’ “No furthër 
reasons have been urged Before us in order to J justify tne for taking a different view, 
{am therefore in entire ae t ing th i fe deen in Criminal 
Petition No. 1529 ‘of 1949 of section 3 (b). Therefore: ‘the 
question that has to be 49 deel | is, eae the etentions be said to be'i 
on aggount ¢ ‘of any. of the other makian ‘mentioned in séction 4:A of “Ordinarios ‘of 
1949, which’ had declared to be ijlegal. In view of thé ecikionh `i 'the 


i pi ity of section g H) whether ‘the decision holding that" ‘ction 4+A as invalid 


ultra vires is justified, need not be ‘considered now, though ‘with dll-due deference 
i my learned brothers T find m unable to with théir conclusion 
the invalidity of section 4-A of Ordinance: I: of 1949. . Assuming that section: 4- 
of Ordinance I of 1949 is invalid, the question that arises ‘is whether sooned 
and 19 of Ordinance IV of 1949 are valid’ ornot | 

ape. a a advocate for the petitioners, contended that both’ sections A 
and I Ordinance IV of 1949 are ultra vires the powers of the Governor 

puch he Ordinance to that extent should not be understood as haying enacted the 


"it will be convenient to trace in brief the history of legislation by an Ordinance 
at least from the time'of the passing of the Government of India Act; 1915, ab 
amended by the Government of India Act, 1919) 9 and 10 Geo. 5. Ch. Io}. Section 
7a of the Government of India Act, a wae erein for the words ‘ ‘ Governor- 

tive Council” the words “ dian Tegiulafure A were mesnate by 
the Act of 1919, reads as follows : — 


aino Go be eneral wats Ant a o eig, fakes Bean e-Ordingnees for the 
and good government of British India or any part thereof, and any so made shall 
for the space of not more than sir months from it proma ag Sajak pe cht sah is subject 
ci Areata et but the power of Ordinances under is subject 
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to the like restrictions as the power of the Indian Legislature to make laws ; and any Ordinance made 
under this section is subject to the like disallowance as an Act pamed by the Indian Legislature, and 
may be controlled or superseded by any such Act.” 
It was under the provisions of this section that Ordinances were promulgated by 
the Governor-General for the whole of India or a part thereof. During the period 
when Government of India Act, 1915, as amended by the Government of India 
Act, 1919, was in force, the Governors of the various Provinces dill not have any 
right or power to promulgate an Ordinance, which power was solely vested in the 
Governor-General. But when Government of India Act, 1935, was passed, the 
Provincial Governors were also given powers of promulgating Ordinances. Section 
"42 of the Government of India Act, 1935, laid down the power of the Governor- 
General to promulgate Ordinances during the recess of the Central Legislature 
and section 88 laid down the power of the Governor to promulgate Ordinances 
“during the recess of the Provincial Legislature. But since that portion of the Govern- 
ment of India Act relating to the establishment of a federation was never brought 
into existence, though provisions relating to the administration of Provinces were 
introduced in the Provinces, by the gth Schedule to the Government of India Act, 
certain provisions of the earlier Act were continued with amendments as a transitory 
measure before the establishment of the federation. Therefore it is seen that 
section 42 as enacted in the Government of India Act, 1935, was never brought 
into force while section 88 of the Act of 1935 was in force in the Provinces. 
the passing of the Indian Independence Act, the Government of India Act of 1935 
was adapted by the India (Provisional Constitution) Order, 1947, and by. such 
adaptation section 42 of the Act as it stood before the adaptation was 
and amended into the form in which it is seen to-day. The present section is to the 
following effect :— 


“ The Governor-General may, in cases of emergency, make and prom Ordinances . for 
the peace and good government of the Dominion or any part thereof, and an i so made shall, 
for the of not more than six months from its promulgation have the ike force of law as an act 


Pasecd Po DAT ee ADE powa or malig Ordinances under this section is 
subject to the like restrictions as the power of the Dominion Legislature under this Act to make 
laws ; and any Ordinance made under this section may be controlled or superseded by any such 
Act. 


It will be seen that the present section 42 incorporated in it the pre-requisite of an 
emergency before the Governor-General can promulgate the Ordinance, and this 
is taken from section 72 of the old Act enacted in the ninth schedule as a transitory 
measure, whereas if the federal structure of the statute had been brought into 
existence, the unamended section 42 did not necessitate the existence of an emer- 
gency before the Governor-General could promulgate an Ordinance. At present 
the Governor-General can promulgate an Ordinance for the peace and good govern- 
ment for the whole of the Indian Union or any part thereof only in cases of em: x 
Comparing the present section 42 with section 88, it will be evident that a esl 
an emergency is a pre-requisite for the Governor-General to promulgate ‘an Ordi- 
nance, in the case of a Governor, when the Legislature of Ais Province is not in 
session, it will be sufficient, if circumstances exist which render it necessary for the 
Governor to take immediate action. Under section 42, even when the Legislature 
is in session, the Governor-General can promulgate an Ordinance, whereas under 
section 88 the Governor cannot promulgate an Ordinance when the Legislature 
is in session. It seems to me therefore that though the Governor-General’s 
powers for promulgating Ordinances are much wider because he can do so even 
when the Eanan is in session, the Governor’s powers can be exercised only 
when the Legislature is not in session. But whereas the Governor-General can 
promulgate an Ordinance only if an emergency arises, the Governor can do so 
when tha Legislature is not in session when he is satisfied that circumstances exist 
which render it necessary to take immediate action. He should also get the previous 
sanction of the Governor-General before. an Ordinance is promulgated. The 
following observations, viz., 

“ the power of the Governor under this section is analo - 
General to promulgate Ordinances in casa of emergency > poA i pawat OF the: Caveman 


z 
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contained in the judgment in Criminal Miscellaneous Petition No. 1529 
of 19491, in my opinion, do not give the correct picture of the powers of the 
Governor and Governor-General. As I have already shown the Governor-General’s 
wer to promulgate an Ordinance is not affected in any way by the Legislature 
ing in session, whereas the Governor’s is, and the Governor-General’s power is 
circumscribed to those of emergency whereas the Governor’s power can be i 
when he is satisfied that there are circumstances which render it necessary to take 
immediate action. It will therefore be clear that though similar in some respects 
there is no complete analogy between the Governor’s powers and the Governor- 
General’s powers. But there can be no doubt that the Governor’s power of 
making law by Ordinance is co-extensive with the power of the islature to 
legislate subject to the restrictions contained in section 88. i 

It is contended by the learned advocate for the petitioners that even though a 
Legislature with plenary powers has power to legislate retrospectively, the Governor, 
in promulgating the Ordinance, does not possess that power. It is very much 
inferior to the powers aE and such being the case, clause (3) of section 1 
which lays down that the inance shall be deemed to have come into force oh 
and from the 12th March, 1948, is ultra vires and illegal. Reliance is placed upon the 
absence in the preamble of any words making the Ordinance explicitly retrospective, 
and since the preamble, according to the learned counsel, makes no mention of an 
intention to have retrospective legislation, it should’ beunderstood that the purpose 
of the Ordinance was to apply it only to the future and for the same reason, it is 
urged that despite section 1 (3), the Ordianace should be deemed to be only pros- 
pective. There can be no dispute regarding the following maxim :— 
E “Laws should be construed as prospective unlew they are exprealy made applicable to past 
transactions and to such as are pending. Lages et constitutiones futuris cerium ast dare for nem 
megotiis, mon ad fata praterit arevecari.” 

In this Ordinance it cannot be said that there is no express provision that the Ordi- 
nance is to apply to a time anterior in date to its promulgation, because section 1 (3) 
clearly says so. In spite of the fact that the preamble does not in so many terms 
refer to the retrospective aspect, it seems to me that that portion of it mentioning 
that it was n for the Governor to take immediate action for the maintenance 
of public saiet ani to prevent and to put down disorders involving menace to „the 
peace and tranquillity of the Province is sufficiently wide to include cases of detentions 
under a previous invalid statute or ordinance. Relying on the following sentence 
“to what extent under the Ordinance-making power the Governor can pas retroactive 
legislation, is a point on which there is some doubt or difficulty ” 
in the judgment in Criminal Miscellaneous Petition No. 1529 of 19491, the learned 
counsel for the petitioner contends that there is no clear exposition in that judgment 
to the effect that the Governor has such power. Ona ing of the judgment 
as a whole, especially where the learned Judges quoted extracts from the judgment 
of the Federal Court in Jatindranath Gupta v. Province of Bihar, it seems to me 
that the learned Judges did not entertain any doubt about the Governor’s power: 
At page 243, ease ee J., categorically states that the only apt manner of reviving 
an expired Act was by enacting a fresh statute, or by enacting a statute expressly 
saying that that Act was revived. At page 252, Mukherjee, J., puts it more expressly 
in the following words :— : 

“Tt is certainly competent to the Legislature in exercise of its plenary powers to revive or re-enact 
a legislation which has already expired by lapse of time. The Teie is also competent to legis- 
late with: retrospective effect.” 

These observations have been extracted from the judgment in Cr. M. P. No. 
1529 of 19491. The really serious objection urged on behalf of the petitioners 
is that inance IV of 1949 is ultra vires because of its retrospective nature 
as it is ex post facto legislation and in the field of criminal law, an ex post facto legis- 
lation, according to the petitioner’s counsel is prohibited. We have ore to 
find out the scope of such tocialition and how far the present Ordinance isa_retro- 


1, Since reported, (1949) a MLLJ. 663. 2. (1949) 2 M.L.J. 356: 1949 F.LJ. gas (F.C), 
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active law. In the matter of ex-post facto legislation having retroactive effect, 
there is considerable difference between what obtains in the United States of America 
and what is in vogue in England. At page 385 of “ Law in the Making ” by 
G.K. Allen, the ied author observes as follows : 


“ There is, in all civilized tates, the strongest agains acto 
legislation, since it is, = the worda of Wila, J, Nie tee ip yana oy Geo ec 
to the general pri le that legislation head of ankênd is to be reralatsi regulated ought, when 
introduced for the time, to deal wi future acts, and ought not to change the character of past 
transactions carried on upon the, faith of the then existing law’. 4 
The decision in Phillips v. Eyre! is cited. 

The learned author further observes : 

However this O aja a ae os ng arang a ra 
i Nor is there any objection to it when it operates for the 

Fiwdian of an bamda or iduals. Legilation of this kind has not been infrequent.” | 
A Thies race et ee post facto legislation is not prohibited so far as England 
is, concerned. In the United States of America ex post facto | tion is expressly 
poiha by the Constitution. Sse Article 1, section 9, sub-section (3) of the 
nited States Constitution. In his book on “ Constitutional Law of the United 

States ”, second edition (p. 458), Willoughby: states as follows :— 


aes par facto lee een upon the part of the States as well as by Congres is specifically for- 
bidden by the Gonatinition. Te khan that eae cee what constitutes ex post, 
facto legislation, within the meaning of the constitution, the decisions of the Supreme Court with’ 
reference to State lawa alleged to be of this-chatacter are of equal weight to its decisions with regard: 
to acts of Congress against which the same defect is charged.” ee 

In the early case of Calder v. Brit, the prohibition was declared to relate only to ririn) 
and not to civil and, as thus limited, ex pest facto laws were declared to þe “every 
law that makes an action before the passing of a law, and which was innocent when done, 
criminal ; and punishes such action. Every law that tes a ee anaa raaa 

was, when committed. Every law that chenges the t and i greater punishment 
ini hela dame ne ab che ea when Sena EA Every law that alters the legal rules of evidence, 
angakak ya ja segan ay Maa the Beregne ar the Die at a oe 
offence, in order to convict the offender ’.” une 

_ At page 683 the learned author again states as follows : — 

“ Retroactive | tion which does not impair vested rights, or A TER 
prohibitions, is and therefore, particular legal remedies, and, to a certain extent, rules of} 
evidence; may be changed, and as changed, made applicable to past transactions, for it is held that, , 
so long as the general requirements of due pre of law are satisfied, no person has 4 vested ngbt in 

remedy or mode of J procedure, gain in certain cases the Legislature 
competent to te proceedings otherwise invalid because of formal irregularities: Bat substantial, 
rights may not thus be interfered with.” 

Article 310, at pages 462 and 463 of Samuel P. Weaver’s “ Constitutional Law 
ah ia Adictnigtentinn is instructive regarding the position in the United States, 
aid may be usefully extracted here : : 

“Both the Federal and the State governments are forbidden to enact ex post facts laws. This 
means that the Constitution forbids the Read GE Any Dew punitive menturo to a cime already 


ina 
law. par faa meam, literal, fram what is done afterwards’. As ad D by the 


i committed ; grd. 
ment, and inflicts a gereater punishment than the law annexed to the crime, committed; : 
4ik.' Every law that alters the legal rules of evidence, and receives less or different testimony, than, the . 
delima may bo added any change m proceduro reveactve in iec which offender’. To this. 
Senta een Ls ee results in i 

bstantial protection, The principle is well settled that this constitutional prohibition : 
ay Goa Laws which affect only civil rights or which regulate only civil remedies , 
are not within the ition, Neither is deportation of aliens a punishment so as to be subject to | 
the prohibition. constitutional provision is a restraint upon Congress or upon the legislative 
powe of the Staten. Tru nok a lnaltadon apoa tho power of ie Cour A interpret existing statutes, ' 
even though their decisions may be ‘erroneous or inconsistent... .'. l.. 


| At page 589 of the Manual of Government in the United States by R. K. Godch, 
we find similar observations : < : 


1. (1871) LR.60.B. 1 (29). ` . 2. g Dall 383 (390). | 
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“ An ex post facto law is not merely a retroactive law. It is a retroactive law that belongs to the 
category of crmunal law ; and it establishes conditions that are more unfavourable to an accused 
person than they wero at the time the alleged crime was committed.” 

It is unnecessary to multiply authorities for a matter like this, though I find 
interesting discussions on the same in “ Statutory Construction, Interpretation 
of Laws” by Crawford, at pages 562 and 563, Article 277 and pages 573 and 574.: 
It is also instructive to note that in the footnote at page 562, the learned author 
states that the words “ retroactive ” and “‘ retrospective” are synonymous. 


Though it cannot be doubted that Ordinance IV of 1949 is a statute 
and but for the express provision making it retrospective, it could not be construed 
as such the question still remains whether such a legislation which attempts to set 
right matters declared illegal is proper or not ; because the contention is that this 
is also a piece of curative legislation. Curative statutes are those which attempt 
to cure or correct errors and irregularities in judicial or administrative proceedings 
and which seek to give effect to contracts and other transactions between private 
persons which otherwise would fail to produce their intended consequence on account 
of some statutory disability or a failure to comply with some technical requirement. 
Though the learned Advocate-General contended that this is a piece of curative 
legislation, it is difficult to agree with him because it does not cure a defect in an 

ent between private parties. At page 577 of Crawford’s “ Interpretation 

Laws ”, the learned author says that curative statutes are obviously retroactive 

and hence entitled, as a general rule, to retrospective operation. In view of the 

express prohibition in the Constitution of the United States against retroactive 

nature of criminal laws, it is not very helpful to refer to the American decisions 
on this apect. ~ 

So far as the British system of jurisprudence is concerned, there is no principle 
of law which actually prohibited retroactive legislation even as regards crimes. 
See “Salmond Jurisprudence”, page 216. That Acts of indemnity to validate 
measures for public safety taken in times of emergency have been frequent cannot be 

isputed, and on this point the observations of Lord Atkinson in Rex v. Halliday", on 
statutes invading the liberty of the subject are instructive. In England, during 
the second World War, there have been statutes which increased the penalty for an 
offence with retrospective effect and it has been held that such increase of penalty 
can have valid retroactive effect upon an offence completed before the ee 
of the law. See Director of Public Prosecutions v. Lamb*, Buckman v. Button? an 
Rex v. Oliver‘. 

The learned counsel for the petitioners invited my attention to the law of the 
Constitution by A. V. Dicey, ninth edition, at pages gg and 100 and contended 
that whatever might be the prerogative of a ign parliament like the British 
Parliament, to enact penal laws with retrospective effect, so far as the Indian legis- 
lative bodies are concerned their authority in the way of law-making is completely 
subordinate to and as much dependent upon Acts of Parliament as is the power 
of the London and North-Western Railway Company to make by-laws. The learned 
author observes that under the Acts pained a his book, the Indian Legislature 
is, in the strictest sense, a non-sovereign body. The learned counsel also referred 
me to pages 100 and 101 of Dicey’s book. tever might have been the situation 
, prior to 1935, after the passing of the Government of India Act, 1935, and especially 
after the Indian Independence Act of 1947, it cannot be held that the Indian Legis- 
lature is a subordinate one. In the foot-note at page gg in Dicey’s book, the editor 
observes that the main text dealing with the subordinate nature of the Indian 

i was based upon a law that has since been repealed by the Government 
of India Act of 1935. In such circumstances it is futile to refer to the obgervations 
of the learned author regarding the subordinate nature of the Indian Legislature. 
After the passing of the Indian Independence Act, the Dominion of India stands 
in the same position as the other Dominions like Canada, Australia or New Zealand 
CA St tsa ca i a Sa SRD ESRI 
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land the provisioùs :of the Statute of Wannie 16 t, are applicable to ao 
Therefore it. may: be useful to reler tothe power of th the Dominion i 
such ex post facto legislation. At pages 86, and 87 of Volume II of Hals 
bury’s Laws of England, Article 149, there is a statement regarding: the powers of 
such ‘Legislature. Article 149 as follows :— ' 
“No other bounds are set to the character of Dominion, State, 'or Provincial ‘Acts. There is 


to forbid confiscatory measures of any kind, and it is quite regular for a Legislature to interfere 
with oe proper’ Seay ruch saat, provide a code to secure a just treatment of dependents 
by usband or ‘hough in the Irish Free State Constitution rights of the 


gi pwa thess can be reduced ordinary legislation, for the titution can thus 
be'amended. ° The Legislature may | te' to interfere with pending in the law Courts; 
as well as to declare umsoùnd a view of law taken by the. Courts. cB pent netă ugil a mah 
ae aes „and though, prohibited in the Irish, Free State, the prohibition, can 


From the ‘foot-note it is ‘seen that by applying the Quebe Act of 1923 one John D: 
Roberts, an editor,, was sentenced to a year’s imprisonment for an alleged slander 
of the Legislature though the offence. was committed before the Act was passed. 
From a survey of the authorities adverted to by, me above, | it is clear ‘that so far as 
the British Parliament is conterned, it has full power to enact legislation regarding 
crimes + weh, may ‘have re ‘effect.’ In the United States’ such law- 
hibited ‘by the articles of the Constitution. In‘the varidus Dominions 
constituting", the British Commonwealth’ as well as in India there is no such prohi- 
bition. Ses ‘observations of the Privy Council in ' Absyesekera, v. Fayatilake?, 
Observations of their Lordships of the Privy Council in Empress v. Burah?, to the 
effect t that when plenary powers of legislation exist as wert subjects, whether 
in an’ Imperial or Provincial Legislature, they may be cither a absolutely 
or conditionally, ‘also indicate that’ there was no restriction so far. as the Indian 
TAH tate aadi ad Pard cers sa Che mises c! he Dat centry; the power 
of legislation., Our’ attention has also been jnvited to two cases in, wh ich it has 
been held‘ that a‘ Governor promulgating an Ordinance having ‘co-equal powers 
as. the’ Provincial “Legislature, is empowered to created’ offences with retrospective 
effect. ‘See Jnan Prosanna v. Province of West Bengal*. Clause’ (4). of section 2 ‘of 
the West’ Bengal | Security (Amendment) Ordinance which created a new offence; 
AZ., harbo a person inst whom an order of detention had been made with 
retrospective effect, was held by a Full Bench of five Judges of the’ Calcutta High 
Court as a perfectly valid provision. At pages 12 and i3, Harries, G.J., discussing 
the retrospective ‘effect of the Ordinance and following the ‘decision in The United 
a v. Mt: Atiqa Begum‘, as well as the observations of” Viscount, Simon in 
ing-Emperot v. a api thee Sarnia’, came to the conclusion that syeh retrospective 
effect is 1 Ahmed Khan v. Emperor", is orgie aad the sins Jud 
of an Ordinance which created an offence was cae and the’ ed Jud; 
gbaenyel ihat fhe power of k Gorna: to make C are as wide as 
powers of the Legislature ' to ‘make laws and if jure can Jeginlte 
aenn the Governor also can. The ed ede ee o 
ndak ee objection . to’ an Cente being | Kevig to opera 


Tt goer aaa amas Oia a a. aaa the 
Legislatire and there is no reason why a Governor should not be at liberty to pro- 
males | retrospective Ordinances ha the effect even of reopening. transactions 

been adjudicated parn by Courts of law. The decision of the Privy 
Coisitil in Ring Ei Belang ey ies la Ser E T 
Court, in. Jaran Prosanaa v.. Province of West Bengal?, establish definitely tha 
Governor: can promulgate” an Ordinance pada Te E Kania, J. 
as he then was in a case reported in, Hirji Laxmidas ernandez’ after, considering 
various authorities was of opinion that the Governor of a Provincè has anion 
i nga) LR Aa: LLR: Gal, 7g j i MIJ. ei LR 
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to pass Íaws having retrospective effect just as the- Era nta] Pegulatre: The! 
learned Judge further observed’as follows :— ue i 

“If his powers are the same as of the Provincial AAE a tat tes ws 
having retrospective effect. “rhe cannot be disputed becae a Provincial Legalatse within thé 
orbit of its legislative sphere, has plenary powers, and all Legislatures having p powers are held 
to. have power to make law, with rekor ectiye effect wiltin the soupe of thei aù ority.” |, 
Though Mr. Ramachandran for the petitioners attempted to show that the Ordi- 
nances which were impugned in the cases in Jnan Prosanna v. Province of West alt 
and Ahmed Khan v. Emperor*, did not create an offence with retrospective ect, 
in my opinion, he has not been successful. In view of the foregoing discussion it is 
perfectly clear that the Provincial Legislature can pass a law creating a crime for 
the first time and giving it t retrospective effect, and a Governor exercising the power 
ce promullestng an Ordinance, if he conforms to the provisions of section 88 of the 

t, can also do likewise and such an Ordinance will have the same force and effect 
as an Act of the Provincial Legislature. See also the observatiohs of the learned 
Chief Justice in Narayanaswami v. Inspector of Police, Mayavaram*. 

The next aspect very seriously pressed by the learned counsel for the petitioner’ 
is that Ordinance IV of 1949 is intended, especially sections 4-A and 19 of it to circum- 
vent the decision of this Court holding that a detention which does not conform 
to the specific provision, of Madras Act I of 1947 cannot be said to be a proper 
detention. Mr. Ramachandran contends that successive judgments ‘of this Court 
have pointed out that delay in giving reasons for the detention, insufficiency 
of such reasons, as well as ee and vagueness of the same are such infirmities 
as would invalidate the detentiqn because of not conforming to the provisions of 
the Act and since sections 4-A and 19 of Ordinance IV of 1949 declare that orders 
of detention should not be questioned or deemed to be invalid or unlawful on 
account of the defects and infirmities mentioned above, these provisions of law are 
ulira vires, He points out that this Court in the judgment i in, Cr.M.P. No. 1529 
of 1949 * has declared that section 4-A of Ordinance I of 1949, which has been re- 
enacted in exactly the same eae y section 4-A of Ordinance IV of 1949 is ulira 
vires and therefore the Ordinance- authority is indirectly doing an act which 
has been declared illegal by the Court. my opinion the action of the Ordinance- 

authority, far from being one flouting or di the opinion of the 

Court 1s one following the directions contained in the ju t, because it is ‘clearly 
stated in the judgment i in Se ae No. 15 of 19494 that the Governor can even 
pee oe retrospective legislation. bna af the judgment. shows that the reason 
or holding that séction 4-A of ‘One I of 1 was ultra’ vires was that since 
Act I of 1947 had it cannot be resuscita ‘by an amending, Act like Act 
XVII of 1 and what the gi gahi authority ought to have done was to have 
re-enacted’ eae ane ing an amending’ Act. The learned Judges 
observe that the amending provisions of the Ordinance are of no effect because 
the main Act came to an end on 12th March, 1948, and on account of that it must 
be held that unless there is a re-enacting provision in the Ordinance, which amounts 
to a new Act, the declaratory and ‘amending provisions of the Act are not valid. 
But the earned counsel says that when this Court declared that an order of deten- 
tion was invalid by reason of vagueness and insufficiency of detail, it is not ‘open 
to the Ordinance-making authority to say the contrary. In support of it'our atten- 


tion was drawn to ‘certain passages at 3 583 and 534 in, oard of Trustees of 
Lethbridge Irrigation District v. der of Foresters and fl Gna eT 
Canada. Ths King v. ad Oar of DASU od 


The following observations of Viscount Caldecote, 'L.C., ‘were’ ee to pears 
‘that the action of the Governor was a ‘colourable device to defeat the „correct 
interpretation put upon the previous Ordinance by the High Court :— 





act ee EAA is an attempt to do by indirect means something which 
their Lordships are satisfied the Provincial Parliament cannot do. This Board has never allowed 
1. AIR ı Cal. 1. at as and 402 (F.B i 
2. ATR. 1948 Lah, 190. Since sates 98 Med: 663. 
~ § (1949) 1 M.LJ.1: ILR. 1949 Mad. 377 ' 5.. (1940) A.C, 5 ) 
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rach colourable devices to defeat the provisions, of.sẹctions gi and 92. ,. n Reference may be 
ering the decision of Committee 


made, to Lord Hals s statement in the Judicial. ttes in Madden v. 
‘elson and Fort S. Ryl. It is a very familiar principle that you cannot do that ihdirectly which 
fou are prohibited from doing directly”. A NGO ae to 


.’ Tam not able to find how these observations of the Privy Couhtil are appli- 
cable at all. The Canadian casè was one in which ‘there was ‘conflict between 
the Dominion Legislature and the Legislature of the Province of Alberta.” It was 
a case where one of the Legislatures had trénched upon the ace of the other 
by means of a colourable devite and their Lordships holdi t the pith and sube- 
tance of the im ed enactment’ should be‘‘considered held that such'a devite 
should not ‘be ‘allowed. The other case relied upon’ by the’ petitioners’ counsel is 
Webb v. Outrim*. Here also the observations at page 9! tending to show what 
cannot be done directly should not be allowed to ‘be done in'a roundabout’ way 
were directed to the legislative power adopted by different Legislatures of the Corti? 
monwealth of Australia. “Reliance is also placed on section 212 of the Governinent 
of India Act 1935, as adapted enacting that the law declared ‘by the Federal Court 
and by any judgment of die Privy, Council shall, so far as applicable, be recognised 
as binding on, and shall be foll by, all courts in any Governor’s Province, etc. 
From this provision the learned counsel wants the Court,to“infer that the Governor 
has no power to make a law! declaring that the law Ikid down by tbe' High Court 
should no longer be the law. I can find no justification “in section 212’ for such 
an argument. As I have already stated, the Danan making aiman g 
conforming, to the views expressed by the judgment’ in Cr.M.P. No. 1529 of’ 10407 
That a Dominion Legislature’ may. interfere with pending’ pri ii inthe” wW 
Courts as well as declare unsound ‘a view of the law takeh by the Courts is evident 
from ‘Article 149 of Halsbury’s Laws of England, Volume TI at page 87: Ses 'also 
Trustees of the Ottawa Roman Catholic Seftrate Schools v. The Quebec Bank*'  Tistances 
of the Biritish ‘Parliament stepping in td validate matters which had been“declared 
invalid by a Court of law can be found in the Indian Divorce Validating Act of 
1921 which Validated retrospectively: divorces made: by the. Indian: Courts which 
had been considered to be invalid by the decision in Keyes v. Keyes and Gray*. There 
have been very many instances of the Indian Legislature intervening to set right 
the result of case-law which, in the opinion of the Legislature, was against public 
interests. This Court having held, following the observations of the Federal Court 
in Jatindra Nath Gupta v. Province of Bihar®, that section 4-A of Ordinance I of 1949 
was invalid because it was only: an amending Act and ‘not a re-enactment, it 
cannot be said that the Governor by re-enacting it in sections 4-A and 19 in the 
present Ordinance as pointed out by this Court, is acting in any manner in dero- 
gation of the decision of this Court. The netessity or otherwise’ of ‘enacting section 
19 of the Ordinance or section’ 4-A' of the Ordinance has never’ been: judi 
considered and decided by this Court.'' The' expediency of the enactment of such 
provisions is a matter which is beyond the jurisdiction of a Court of law: In’this 
state of things, I am not inclined to agree with the!learned counsel that there ‘is any 
action by the Governor in derogation of the law laid down by the Court. Having 
regard to the foregoing discussion, in my view section 4-A and section 19 of Ordi- 
nance IV of, 1949 cannot be held to be slira vires the powers of the Governor. , eo 
petitions will have tolbe bead and id of on the footifig that Ordinance IN 
of 1949 is applicable to them and if so applied, the question’ ofthe, validity or other- 
wise of the detention in each of, then wll arise, LN a A KEN 
Basheer Ahmed Sayeed, J.—I agree with.the reasoning and, conclusion arrived 
at by my learned brother..on the question of the validity of Ordinance IV, of 1949. 
The question of the validity or otherwise of section 4-A of Qrdinance I of 1949 does 
not directly arise in, the present. petitions, No, doubt, the counsel. for, petitiongys 
has contended that in so far as section 4-A of the said Ordinance 1 of 1949 had been 
held to be wlira vires by the decision in Cr.M-P. No. 1529 of 1949%, the Governor 


. (1899) A.Q. 626 (627). © chet lane . (1981) Probate 204. 

(in AG Bi ( és wre d: 4 on a M.LJ. 356: 1949 F.LJ. 225 
.> y l ja u é we whe is ve + i 
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had no, power to enact the same section over ain in the present Ordinance. : But 
in view of the fact that the Ordinance ' now anes ‘cdhsideration is a comprehensive 
one and is a validating and curative measure and has taken into, account th 
defects and infirmities pointed out by the Bench, decision in Cr. M. P. No. 1529 0 
19491 and for the reasons elaborately set out by my learned brother in his judgment 
just delivered, I think there is no substance in the contention, of the learned coynsel 
for the petitioners. The main. question , ‘in the present ‘petitions, ‘is whether the 
Governor has power to enaet retroactive or retrospective, or, 4x post facto legidlation ; 
and on this point, I entirely with my Jearned brother in ee findings he has 
arrived at. pane scemş to be ittie or pQ phan in retroactiye and retrospective 
legislation in thè ultimate analysis, and for all practical purposes. But so far as 
ex post. facto lesa is concerned, it is mostly: validating and ‘in the nature 
of a curative measure and in my view, it is perfectly open to any Legislature or 
legislative authoritf, specially constituted such as the Governor acting under section 
88 of the Indian Constitution Act, , to, ‘enact ex post facto legislation. | Very 
often, it may “be desirable and necessary that such ‘ex post facto legislation 
should be enacted, by the Legislatures , of a healthy and progressive society. ‘In the 
judgment in Cr.M.P, No. 1529 of 1949? to Neuer I ile a party, -it was held that 
section, 4-A of Ordinance I of 1949 was ultra vires th i of a Governor in view 
of, the judgment in Jatindra N. Naik Cupia. v. Provinca of Bihar 1 and for the geagon ‘that 
it sought to amend an Act which had ceased to be iri existence. These reasons 
have been referred to.by my learned brother in the later portion of his judgment. 
However, ‘while adhering to the views expressed in the decision in Cr.M,P. No. 1 29 
of 19491, to which I have been a party, I entirely agree with my, learned bro 
in'the opinion that the present Ordinance IV of 1949 18 intra vires and the. Governot 
is, Jegally entitled to enact such an Qrdinance. a 

a dike > sti a nf Ordinance IY.0f 1949 held tobe intra Viren 


IN | tHe HIGH ‘COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Jormas, PANCHAPAKESA AYYAR. ane 
Raman, Inre |. . | Petilioner. 
Madras Road Trafic Rules—Rule pr BAB of— Absence in f hih Peran found 
in middle of road was jay walking or only crossing the road— Rishi of accused to of i 
ee it is not proved aa the SONG who) was found, in 5 middle of the zond by the police‘ 
prosecuti ust crosqing fended 
aan alone aoned.. it isa in p a bene oF be doukt tothe ac accused and parT a 
Petition under Ss. 35 cand 439, . Criminal Procedure Code 1898, praying 
that the High Court be pleased to revise the order of the Court of the 
Honorary Presidency, “fel of ‘Egmore, Madras dated pee March, 1949, in 
N.G., 10732 of 1949: A oie 
TS. Nagasibami : Aiyar for Petitioner. ee ea! 6 
The Crown Prosecutor (Govind Swaminathan) for. the Chas SERTEL 


; ` ORDER, :—The petitioner was certainly folind in the middle of the’ ae 
by the police. But it is not proved’ that he ‘was jay walking’ along the road, as 
contended by the prosecution in the lower Court, or just crossing the road' as he 
contended. “In Indian towns, points ‘of crossing’ ate not fixed and demaréated 
and made public by lines or lights, and so people cross and have to cross at all 
kinds of ‘places where’ they find the traffic, re thin and the crossing 
safe. ‘The’ learned ` Crown: Prosecutor agrées' with’ me that this is'a case for 

the benefit of the doubt to the petitioner and acquitting him. F actord- 

ingly set aside the conviction and sentence,’ and. acquit the petitioner: The 
fine, W paid, will Be reminded to him.” TEE E 

K.S. ay i e > Convichion ‘sH aside. 


|| 
i 








1. Since reported, (1949) 2 M.L. J. 663. 2. (1 2 ML 6: 1949 F.L.J. 22 GC 
* Cr.R.C. No. A i 949), E 33 WA Noi 104 ) 
(Cr.R.P. No, af 1949). ‘ : 
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IN THE HIGH GOURT OF JUDICATURE AT ‘MADRAS. 
< l - Present :—MR. Jusrior PANOHAPAKESA AYYAR. ; 
Vempati Satyanarayana Murthy .. Petitioner * ` 
D. ae 
R. Krishna Iyer alias Krishna Rao and others : .. Respondents. 
Criminal Procedure Code (V of 1898), section 147—Applicability—Right to recite sankalpams lo persons 
bathing in a tank—If a right to water. J 
The right t te sankalpams to such persons as bathe in a holy tank and t such sankalpams 
will not patie tie weeps sion AA, Criminal Procedure Code, even if hee is a likelihood of 
the breach of the peace by reason of a rival exercising such a right.” In: the absence of an exclusive 
right in a person to compel every person bathing in that tank to submit himself to his sankalpam before 
using the water, the matter will not come under the scope of “a right to water” under section 147. 
Petition under sections 435 and 439, Criminal Procedure Code, 1898,.:praying 
that the High Court will be pleased to revise the order of the Court of the Addi- 
tional First-Class Magistrate, Chittoor, dated’ 23rd December, 1947, in M.G. No. 9 
of 1947. ` i 
V. T. Rangaswami Aiyangar for Petitioner. 
A. Bhujanga Rao for Respondents. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 
The Court delivered the following 
Orper.—This petition raises an interesting question of law, namely, whether 
the right to recite sankalpams to such persons as bathe in the holy pushkarani 
thirtham in Thirumalai Hills and want sankalpams will fall within the scope of section 
147, Criminal Procedure Code, if there is a likelihood of the breach of the peace. 
The petitioner claims to have exercised that right exclusively since 1923 at least, 
\and characterises the counter-petitioners as recent interlopers usurping his right., 
Once he and they are said to have P over it. Later on the counter-petitioners, 
are said to be taking to their heels whenever they see the petitioner and his men 
approach. The learned Sub-Divisional Magistrate initiated proceedings’ under 
section 147, Criminal Procedure Code, when asked to rescind the orders of the 
Sub-Magistrate refusing to pass orders under section 144, Criminal Procedure Code’ 
and pass orders under section 144, Criminal Procedure Code and then, dropped the 
proceedings on the ground that the counter-petitioners were running away at the very 
sight of the petitioner and so there was no likelihood of a breach of the peaée. "The 
reason is not convincing, as even ing persons may be chased and caught and 
beaten and a breach of the AA But, after hearing 'Mr.'V. T. Ranga- 
swami Aiyangar and the learned Public Prosecutor, I am satisfied that in the absènce 
of an exclusive right in the petitioner to compel every person bathing in the a 
pushkarani to submit himself to his sankalpam before using its water, the matter wil 
not come under the scope of “a right to water”? under section 147, Crimi 
Procedure Code, but only under the heading of “a right to utter: sankalpam at a 
certain place to certain persons who desire it” a thing to be normally fought out 
in Civil Courts by way of restraining others by a permanent injunction, or ‘by 
section 144, Criminal Procedure Code, p i in situations threatening a 
breach of the peace. I commend either step to the petitioner and dismiss this 
petition. 5 
V. S. : Petition dismissed. 


` 





* Cr]. R. C. No. 409 of 1948. Ke. 8 18th July, 1949. 
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IN FHE: HIGH COURT: OF JUDIGATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE GOVINDA, MENON, ‘AND Mk... ‘JustickR BASHEER 
AHMED SAYEED. | ae ; 


Oomayan alias Gnanaprakasam .. Appellant * 
Criminal Procedure Code (V of 1898), section 418—Powers of the High Court to go into questions of fact. 
-,It is not competent to the High Court to go into questions of fact in an appeal against a con- 

viction as a result of a verdict by a jury. It is not open to the High Court to examine the eyidence 

and find out whether the conviction is justified or not. 


against the order of the Court of Session of the South Arcot division 
ieee No. 39 of Calendar for 1949. 
` ‘Accused not represented, ie m 
The Government Prosecutor (S. Govind Swaminathan) for the Public Prosecutor 
on behalf of ‘the State. `“ r eer a eet 
The Judgment of the Court was delivered by , | 


Govinda Menon, 7.—The appellant was convicted as a result of unanimous 

verdict of a Jury under section 397, Indian Penal Code, and sentenced to seven 

igorous imprisonment by th learned Sessions Judge of South Arcot division. 

en his jail appeal was perused by our learned brother Mack, J., he made the 
following note : ; ' i : 


“I think evidence in this case should be examined. There are some curious features about 
the case: 


(1) admission of P. W. 5 that accused’ was on bad terms with family; 
(2) identification in dark; fs : es 
: “(9)” apparent monopoly of violent activity by accused in this dacoity. 
Section ‘997 makes 7 years R. I. compulsory.” ' 
The ‘learned Judge issued notice to the Public Prosecutor and directed that the 


matter may be heard by a Bench in order that the evidence may be gone into in the,’ 
light of the note made by him. ° | ; thet 

| -It seems to us that in view of section 418 of the Criminal Procedure Code it 
is not competent to this Court to go into questions of fact in an appeal against a 
conviction as a‘result of a venice by a Jury. The learned Public Prosecutor has 
not been able to suggest any misdirection or any instance of non-direction either ; 
and we ourselves, having perused the charge to the Jury, are unable to find any 
instance ‘either of misdirection or non-direction. In such circumstances it seems 
to us that the, points contained in the note of the learned Judge which Ning, 
to him, were curious features, namely, the admission of P.W. 5 that the acc 
was on bad terms-with his family, the identifications in the dark and the apparent 
monopaly of violent activity by accused in this decoity are matters which are not 
within the purview of this Court to enquire into in an appeal. Apart from ‘ection 
418, there is no provision of law which would permit a Court to go into questions. 
of fact. Even if the learned Sessions Judge had disagreed with the verdict of the 
Jury and referred the case to the High Court under section 307 of the Code of 
Criminal Procedure, still it is not open to this Court to weigh the evidence and find 
out whether the verdict of the Jury is justified on, the evidence or not. < 

Their Lordships of the Privy Council in Ramanugrah ‘Singh v. King Emperor! 
observe as follows : 
es “Thè Libido Fae Migh Court in dealing with the referenco are onian am e (3). 
wW. 1t t an 4 » an u e 

to eal Fal ae conrad by section ga. rA ult a the whole case and pie 
due weight to the opinions of the Besions udge and Jury and then acquit or convict the accused. 
In their Lordships view the paramount tion in the High Court must be whether the enda 
of justice require that the verdict of the Jury should be set aside. In general, if the evidence is such 
that it can properly support a verdict either of guilty or not guilty, according to the view taken of it 
ee 


#Crl, Appeal No. 381 of r99 7 7 : ist February, 1950. 
i 1. (1946) 2 M.L.J. 200 : I.L.R. 25 Pat, 601 at 607 and 608 (P.C.). 
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by the trial Court, and ‘if the jury take one view of.the evidence and the Judge thinks that they should 
have taken the other, the view of the ury must il, since they are the J „of fact, In such 
a case a reference is not justified, it is only Ipc oon their view, that the Tigh. aaa 
give due weight to the opinion of the Jury: If, however, the High Court that upon 
the evidence no reasonable body of men ‘could have ' reached the conclusion’ arrived at by the 
Jury, then the reference was justified, and ‘the ends of justice require thatthe verdict be disregarded.} 
It cannot be said that in ‘this 'case' no reasonable body of mèn would, have arrived 
at the conclusion which was arrived at by the Jury in the case. We are therefore 
of the opinion: that it is not open to this Court to examine’ the évidence and find 
out whether the conviction was justified or not.’ The powers of the Court under 
section 307 are 'certainly wider than those under section 418 and even under section 
307 those powers have been circumscribed’ by their Lordships ‘of the Judicial Còrn- 
mittee in the’ case referred to above. That tase has been, subsequently followed 
in Thiagaraja Bhagavathar v. King Emperor!, where we find similar observations. > | 
In these circumstances: we are of the: opinion that there is no occasion for 

any interference with the decision of the lower Court and since the sentence awarded 
is the minimum allowed. under section 997, Indian: Penal Code,’ the appeal is 
V.S. een y Appeal dismissed. 

. _ «IN THE HIGH COURT OF ‘JUDICATURE AT: MADRAS. IH n 
Present :—Mk. Justice KRISEHNASWAMI NAYUDU, E 


Doraiswami Goundan’ ian Petitions’ 

E ` v t’ ' “t we E a, ea wots 
Civil Procedure Code (V of 1908), Ordir 1, rule 10—Act ‘ef Legislature called in qusstien—Geiernment, 
tooa Ti Aa gi 


tohether a necessary party—When the. Court should'ordir the addition of a perty. ` : 
The addition of a party should be ordered if in the absence of that party, the Court canngt 
effectually and completely adjudicate and settle a | questions in the suit. i 
Where in'a suit between private parties the question of the competency of the Madras - 
pure to enact section 44-B of the Madras Hindu Religous Endowments Act and the jurisdiction the 
Revenue Divisional Officer and the Collector, acting under that section, are raised, though the 
‘Government may be a proper party, it is not a necessary party as‘ no relief is asked the 
Government and the Court is only considering an order passed:by an authority constituted under 
the Endowments Act, in this case the Collector, whose order is attacked as being without jurtediction, 
Petition under section 115 of Act V of 1368 praying that the High Court will 
be pleased to revise the order of the Court of the Subordinate Judge, Coimbatore, 
dated 17th August, 1949, in O.S.'No. 199 of 1948. ' p JA j . 
` R. Desikan for Petitioner. “° Sah palette © Oma. cn, 
P. S. Balakrishna Aiyar and P. S. Ramachandran fot Respondent.. - aes 
The Court delivered the following . ge hs, ee. a 
UDGMENT :—The question for decision in this Revision Petition ‘is whether 
the Government is a necessary party to the ‘suit. . pry i on 


:. The Suit O.S. No. 193 of 1948 was instituted for a declaration that the ‘resutt{p” 


tion proceedings and the orders df the Revenue Divisional Officer, Erode, and ` 
District Collector, Coimbatore, with reference to the suit property were null an 
void and that they would not'affect the plaintiff’s right, title and enjoyment of the 
suit lands or alternatively for declaring that the inam in the suit land was.only of 
the melwaram and that it could alone be resumed and regranted to the defendant. 
The suit was contested and'one of the’ issues which was tried as a preliminary issue 
is “‘ whether the Government is a necessary’ party to’ the suit.” The lower court 
held that*the Government was a necessary party and hence this revision petition 
by the plaintiff. =: . hs Yen? ; fe ne 


athe 





1., (1947) 1 MLJ. 404: LR. 74 TA. 1ga': LER. (1948) Mall, 7o'at 84 È.. 1," 
fe CSR. * 


CB ke Me 
*C. R. P, No. 1924 of 1949. agth January, 1950. ` 
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The plaintiff’s case is that the defendant. applied to the Revenue Divisional 
Officer, Erode, under ‘section 44-B of the Hindu Religious Endowments Act 
for resumption of the suit land on the ground that it was a service inam granted to 
his forefathers and the reason for the resumption was that the plaintiff was his 
lessee for many years under a long lease exceeding five years and therefore it was 
void in law. e Revenye Divisional Officer did not accept the evidence on behalf 
of the, defendant and dismissed his application for resumption as there had been 
no proof of lease for a period exceeding five years, the condition precedent to the 
exercise of jurisdiction by the Revenue authorities. for resumption under section 44-B 
being cither an alienation gr a lease for over 5 years. On appeal the District Collector 
of Coimbatore remanded the case for fresh di and after remand, a new Revenue 
Divisional Officer, who heard the case, held-in favour of the defendant. against 
that order the plaintiff filed an appeal which was dismissed on 5th February, 1948. 


: The case of the plaintiff was (t) that the order was void, illegal and wlira vires 
‘arid the Revenue authorities had absolutely no jurisdiction to take up the question 
of resumption’ or decide it,and (2), that section 44-B is, lira vires of. the. Provincial 
Legislature since it affected or purported to affect the title perfected by the law of 
limitation which is to be dealt with by the Central Government. He also asked 
for a declaration that the inam was in t of only the melwaram and that it 
could only Be resumed’ and re-granted tb a defendant, ‘under section 44-B of the 
Hindu Religious Endowments Act. aa 


The defendant contended that the two issues framed in the case, namely, 
“ whether section '44-B is ultra vires of the Madras Legislature ” and “whether the 
orders passed by the Revenue Officers are void and without jurisdiction ? ” raise 
the question of the competency of the Madras Legislature to enact section 44-B 
of the Hindu Religious Endowments Act and question the orders passed by the 
Revenue Divisi Officer and the Collector, they cannot be gone into in the 
absence of the Government. 


The learned Judge after referring to the decisions cited on either side observed 
that ` 


“in the absence of the Provincial Government, a declaration is ht for that section 44-B 
is ultra vires of the powers of the Madras Legislature as it infringes on powers of the Central 
Legislature and it is not difficult to contemplate a case of two parties filing a collusive suit 
getting declaration of title without making the real person vitally interested a party to those 
proceedings pad tien tc rely upon that as the sheet anchor in subsequent proceedings which may 
` be some year hence”, ©U olo? TE 

beng ob i e IB; à . , ' 5 7 
„thatit was but elementary justice that a person whose.act is questioned should be made 
aparty to those proceedings, that the powers of the local Legislature were challenged 
and that in such circumstances it seemed that the contention of the plaintiff that 
the Government was not a necessary party was hardly of any force. | 


The point that has to be determined is whether on the plaint as framed and the 
issues, raised in the, case, the: Government is a necessary without whose presence 
there cannot be a complete and’ effective adjudication of the matters that are in 
controversy. In so so far as the first of the issues is concerned, viz., “whether section 
'44-B is ultra vires of the Madras Legislature,” I. do not see how the presence of 
the ‘Government is necessary to enable the court to decide on hearing the counsel of 
‘the parties as to whether the enactment is ultra vires of the powers of the Legislature. 
The learned Judge; contemplated the instance of a collusive suit between two parties 
and a decision obtained from the court that a particular enactment is ultra vires of tho 
powan ofthe'Legislature. However much collusion may be suggested between parties, 

do not think courts could become parties to such collusion. In a case where the 
validity ofa Tn ‘enactment is in question as to whether it is ultra vires of the 
powers of the ture which brought it into being, any court will have to decide 

, on the question of law argued by the counsel pth its own mind to see the correct- 


ness or otherwise of the contention and the ions of the’ lower court are 


N 
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"In a decision of the Federal Court, 41; The United Provinces v. Mt: Begun 
Sulaiman: Sod V ja aa Us (Goyer, C.. oe ee. as | 


Sage he situation 4‘ it sa doubt. Nera abasa ate one 
sense; Dut in anothcr Aa E protector.of the.interests of the public 
Gist ae Go cies a sinh sa leh itbat a interest. It is 


not be found Oe Wa ee been put in, 
ee ee TT cate! 
General or the beca idad sa party to the’ proceedings in the Court, 
E a the Advocate-General or the Government has a’ t to 
an appeal to the-Federal Court as ‘ any Cpa Bees A adhag a Act, the 
language of which is different from that ‘tection 96 of the Civil, Procedure Coda.” . sg cing ge 


vo The question that had t be decided there was whether an Act of the Logi 
lature of :the!United Provinces was within. the competence of the Legislature which 
enacted it. . The Advocate-Genera]l having already been made a party in the High 
Court, he was held to, be coming: within the words. any. party,” under section 
205 (2) of the esr ag uaa a a A an 
tain thé appeal.’ made yk qu Mey cs st dt ga Mest 


~ In this cast; TERN imut be hoted ‘that’ the 'Goveriradiit bis be anki 


that it should be added as a party. -It is the'defendant who is compelling-the-plain- 
tiff. to, make the Severe: a winery and unless the court is satisfied that Goyern- , 


ment is a Government a should 
ment is a OEY Ba aga Bes Gar Vou Tie Baw of Poneto 
Hindu Religious Endowments, tee shop Be Ja Ye it filed byıthe.head of.the, Hindu 
us TAURU ee the Board of Commissioners for a oar on eae oe 
Act was.invali «lira vires and for an injunction restraining, the 

Foes ding coral acta, the seratan of State RE TUMA in Council ied ts 
added as a party defendant. The application having been opposed by ‘Be 
it was keld. that 
= a E E E Bana E 
claimed against him, he was neither.a necesaiy norca proper party hee and hence could 
not be added as party defendant.” o’ LEAT, ; 
In the interpretation ofthe words‘ ‘all questions involved’ t in the suit” in Order, 1, 
rule 10 (2), Spl aga kh indy a “held that the expression could:o y refer to ques- 
tions as ‘between. the parties to the suit and should nat be regarded as absolute, but 
only as relative. The phrase SES 
1 “ To;ènable the: Court eecually and celat, ta adjudicate upon an sete i 

k to'the léarned Judge}: would ‘seem 'réally to indicate that the addition of 
the | should be ordered only if in the‘opinion of the Court in the absence of the: 
party it cahhot effectually ‘and Completely adjudicate and scitle all the E ETES 


This decision was cited by Venkatasubba i Rao, J. iri Sarta of State v. 
where the learned Judge did ‘not agrée*with ‘the i idn put ‘res 
vasa Aiyangar, J., on the words “ all kaka kaa pak al ‘in suit ”. n 

as questions as between the parties to ,the .suit and Oo te hint ed jaan ore 
interested. The questions that arise for adjudication need not however necessarily 
be betwee’ parties to. the suit as pbaerved Uy Verkatasubba Rap, ‘J. : Butii T 


with kih ee in Sn M ga Das Jes Varu'wi keni Aan 
jm kn Sood adras? that ‘the addition’ 


ka a da if in the abseiice ` that party,. the court cannot effectual 
and | completely ae and dette, AN du uestions jin thë suit.’ | ceki 





Magee ce EN 


oS ibe ee AF a 


: ML.J, 65 f 8 NE Ba LR. 
1. x fee p i 3 ipp), = 3A 1980 
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' „No relief is‘asked against the Government andthe ‘court is only, considering 
an ae by an authority constituted under ‘the Endowments Act, in this 
llector, whose order is attacked as being one without jurisdiction 
which i raised by the second lt in the suit. It is again for the court to 
the Collector, who ordered the resumption proceedings, had 
ei within the powers conferred on him under section 44-B of the Hindu Religious 
Endowments Act, It cannot be stated tha thie: Gavernmnimk is a cee PaT 
in such cases where the only question that court has to go into is whether the 
order is void by reason of the authority who-exercised it having acted without juris- 
diction. As pointed ‘out already no relief is asked against the Government and the 
plaintiff being generally domintus litus, he canhot be compelled to add the Govern- 
ment as a party iF the Government in not a necessary party. It cannot be said how- 
ever, the t is not a proper party since it is impossible to contend that the 
Goverment ‘has absolutely no interest cither in resumption proceedings or as to 
the decision of the quéstion whether a particular enactment is #lira vires. 


JE) lab eaaa bia Ghat Suntec obj asda tiny be iced as io oe aia 
been no notice: under section 89, Civil Procedure Code, if the suit is to be maintain- 
able against the- Government ‘after it is ‘added ‘as a . However,.I do not 
think it necessary ‘to’ give any opinioh 'as'to whiether notice would be necessary 
under section’ 80 in’ such ‘cases’ but in view also of the reasonable apprehension 
of the plaintiff in this regard, it will not be proper that he should be compelled to 
make DA dn ja aa ere ee eer eee ne 

£ In the a petition is slowed with cbsts. 

VEP: S, A pn ; ` Patitionalloodds 
F IN THE HIGH, ‘COURT Dearne AT, MADRAS., hi 
Bana :—Mr. | BING PEARS one Justice AND “Me. Josan 
SO Aka NDANG i 
Pavesi .. Respondent, 

j | Giri Procedure Coda (V af 1908), Order 23, rila §—Recring qf empranis—Pawar and ligation ef 
souri. 

Under, Order 29, rule 3 of the Civil Proceduro Code a compromise cannot be attacked L - 
tions that itis avoidable com promise brought about by fraud, undue influence and duress, i 


the compromise is lawful, that is, not con to law, the Gourt is obligesi to record it: The mere 
fact that it may be voidable i no reason for a refusing to record it. z 


BNI Raju v. Venkateratnam, > (1985) qo M.L.J. 471 (476) and Hussain Tar Beg v. Radhakrishnan, 
(1934) I.L.R. 57 AlL 426, relied 

Peon praying that in the crcumstanos sated in the afidavit fled therewith 
the High ¡Court be pleased to: record the compromise entered into and filed 
thererewith and pass a decree in terms of the.compromise in App. No. 796 of 1947, 
preferred, to, high Cour al she ders ‘of the District South Arcot, 
at Cuddalore, 6th December, 1946, in O. S. No. 34 of 1945. 
yi v. T ioan Asa AT, V. Ramadurai for Petitioners. 
1i Ta R. Srinivasan for: Respondent. : 

“The order ‘of the ‘Court was delivered by 


| of the minor o who is himself the itioner. 
ha bee uardign of shy minor Pe ME the Gade of Gril 
Pe See eee 


* C. M. P. No. 8393 of 1949. f agrd January, 1940. 
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t about..by fra -i and d .' Provided that com i 
prongs ° by fraud, undue- influence uress pran 
fact that it may be voidable is no reason for a Court refusing to record it, Vide 
Saha Radhakishan*, ‘In ily ote 
8 it is alleged by the is that the compromise is voidable. It is not 
suggested that an Ee eae ise is unlawful. We therefore record the 
compromise and direct 4 decree to be passed in terms thereof 
Ka Ne Be 2 2. 2 KENES awe Petition ordered» 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 


| Parent :—Ma. Justice Horw AND Mr. JUSTIOE BALAKRISHNA AYYAR. - l 
Sri Rajah Kakarlapudi Appalaraju ahd others a ..  Appellants® > 
; ae 2. nr A ih ; 
Sri Rajah Kakarlapudi Rajagopala Narasarajy and others ... Respondents, 

1 Reasions Act: (XXITT af 1871)—Papment by Government amindar and kis dexcendants—Ri, 
distant nelatieo ta laim a shee thang en COT Be Zemin rae 
Wacther tho grant of a pension is in the nature of the graintes’s personal property, his ancestra 


or in the nature in his hands, a-distant relative to provide for whom 
the grantee is under: no social or moral, cannot clgim to a in it on 
ae of. law. Decision hen a ee v. Sri 
Kanara Raja , À. S. No. aga of 1942, 


Fon, Ty dated tote Dec ike Letters Patent against the judgment and arder 
of Byers, J., dated 1oth December, 1945, in A. A. O. No. 120 1945, preferred 
against the order of the District Court af East Godavari at Raj , dated 
Igth January, 1945, in A. S, No. 20 of 1943 (O. S. No. 12 of 1941), Sub-Court, 
Rajamundry). — | . 

. P. Somasundaram and P. Satyanarayana Raju for Appellants. a 
The Advocate-General (K. Rajah Aiyar) and V. Parthasarathi for Respondents,” 
The Judgment of the Court was delivered by < 
Balakriskna Ayyar, J.—This is a Letters Patent Appeal by some of the plaintiffs 

Bed the Judgment of Byers; J., dismissing the suit which they and some others 

hed brought for a share in a certain pension. ae 
In 1840, the “Government either resumed bought in the zamindary of 
puram for arrears of peishcush. Some time between that year 


Raju Ia tly, solely on compassionate grounds, It is alleged on behalf of 
the plaintiffs that the grant was made for the maintenance of te. thoy: wo of 
relevant document has not been’ filed: and-is not before us. “Ramachandra died 
in. 1846 ENP a be later the Government’ made a grant of Rs. 700 pèr 
month ‘td his eldest son Narasaraju II. Ex. C which evidences the grant makes it 
clear that it was “ for the support of the family.” Ont of this allowance Narasaraju 


II was ing grants to his brothers and cousins. It appears that in all he was 
paying, out a sum of Rs. 296 per month, but it is not possible to discover any principle 
on he apportioned the amount. After Narasaraju’s death, a reduced grant 
ai the rate of Ra. 500 per month was made to his eldest on Ramachan saben 


his death in 1923 the Government made a further reduced grant at the rate 
of Rs. 250 per month to the first defendant. , ‘Fhe plaintiffs who are distant relations 
of the defendant claimed that.they, were entitled to share in the allowance 
ated to the first defendant. 104, erpii to the Collector and obtained from 
ydge, dismissed the suit. .On appeal, the. ict Judge took the. view that the 


-T. (1995) 70 MLJ. 471-at476. --- - - -2.- --{1934) LÈR. 57 All 496. <- 
"L. P. A. No. 19 of 1946. ie SUSE ge a Es 1 roth Je , 1950. 
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plaintiffs were entitled.to share in the allowance'añùd remanded the suit for ascer- 
taining. the amount payable to the plaintiffs. From the order of remand’an' a 

was. preferred to this" Court which was heard by Byers, J. He amecd with the 
Subordinate. Judge and dismissed the suit with. costs throughout: The present 
appeal: has been brought against that order. 


Ta stipport óf his' contention! that” the ` init aie ido Ka tates 
allowance granted to the first deferi'dant, Mr. Somasundaram, their learned Advoéate, 
first, relied’ on Ex. C, a letter dated 8th January, 1848, from the Secretary to the 
Government of India to the Government of Madras, sanctioning the payment 
of Rs. 700 to Narasaraju II wherein it'is specifically mientioned that grant 

was “for the support of the family.”, the argument by implication being that 
he grant to the defendant must, have been on the same terths. He next. 
referred'to Ex. N series which show that up to 1930 the grantees of the allowance 
were in their turn making payments to several of their tions. He next placed 
some’ reliance on Ex. D, a-letter written on 1st November, 1894, by Ramachsndea! 
raju II to a, tion of his informing him that a sum of Rs. 38-15-4. was due to him 
out of the Swank that: wis being paid-to, Nassari TE and aaking hin to. g6 
over, and take the money. The argument of Mr. Somasundaram here was that 
the letter indicates the consciousness of a legal obligation to make the payment. : 
He also referred to Ex. F, dated roth Novermbet, 1943, which is an application 
by the first defendant to the Government for the’ grant to him of an allowances 
in which he stated ' as follows : 


j “ The petitioner begs to submit that as the famil S E E ET E T 
at the time of the death of the petitioner’s ther Sri Raja Narasaraju Bahadur coun 
increased or extinguishment 


Mr. Somastindaram finally referred. to the. oe decision in Sri Rajah 
Kalindi Kumara Ramachandra Raja, Bahadur v, Sri. Rajah Kalindi Kumara. Lakshminara- 
simia Raja Bahadur}, in which a compassionate pension was held’ to be divisible. 


There are, however, quite asnunber of circumistances to be considered on the 
other.side. Though Ex. Gibo ihai the grant referred to-in that letter was made, 
“for: the support of the family” Ex. IV which evidences the: grant to the first‘ 
defendant does not show any such thing. That letter merely states : aid 
. The Government... .. és arc plese fo to sanction a pension of Rs 250 per mensem to 
MER.Ry: J. Rajagopala Narasaraju Garu life with effect from 28th September, 1929”, “¢ 
4 "The letter does not say that the grant was for the su port of the family. It 
is. ‘clear from the proceedings of the Board relating to ihi grant that the: order. 
of the Government made it plain that the allowance should lapse absolutely om 
the’ death of the first defendant. There is no justification for reading into Ex. IV: 
a condition, which, oaen it appears in Ex. VI, the Government did not think: fiti 
to incorporate in it e ee saban that; the grant was to lapse absolutely-on; 
the ‘death of the first defendan dbe another circumstance’ mene to. 
Se ee ee eee “4 At 
“Though when a payment is being made for several years we might 3 in ‘zonie’ 
instances infer. that it is on account of some obli tion, it does not always or neces-' 
sarily, follow. that this obligation is one enfo le at law. A voluntary ‘payment’ 
does not lose its nature merely because it is being-made for a number of years. We 
haye also to take into account the fact that so far as the first defendant is anga 
Ex. No. X and.No. XT show that he made the payment only for two 
eae the first: defendant put fédrward’ in Ex. F that the-size of the he Gari 
increased to sixty six is not of much ithportance! because it is‘commonly noticed’ 
that ‘the. large majority’ of people who appeal’ to‘the cémbassion of: ‘Government 
euen E — on the size ‘of ‘new families’ and ‘the difficulty c of maintaining’ 
} all. . sal kadi She, See eS es ees ai ee eh Sa 





Pte a + OA 8. No. aga of 1942. sah tus gia tG A a aga | 
s 
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Even if in the present case we can treat the gant to the first defendant aa 


having been made “for the the family ” it is difficult to see how the 
plaintiffs can be treated as ct the Gaui Gf the fae dedek in any 
sense of the term. They are not his children or grandchildren; nor.are they 


the wives or husbands of pach chldrén or grandchildren -They are not the parents 

or grand ts of the first defendant. they GG ant ive in ee GAN NU 

him and he is under no obligation, | or moral, to provide for any of them. 

ee eee t defendant as in the nature of his personal 

fed te pata or in the nature of impartible property in his 

, the plaintifh cannot « to share in it on an pe pi or 

t to our notice. The decision in SH Rajah dalma A 

Raia Bek v. Sri Rajah Kalindi Kumara Lakshminarasimha Raja Bahadwr!, turned 

bagawan BRIE of the aan a in seat cist Mid Ea tus APPD E 
the facts before us. 


In the result the appeal is dismimed with costs. 
V. P. S. 





Appeal dismissed: 

: | [FULL BENOH.] gh 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :-—Mr.'P. V. RAJAMANNAR, Chisf Fustics, eee SATYANARAYANA, 

Rao AND Ma. Justice ViswaNaTHA SASTRI. ` a 

ae ae -. Appgllant® |. 
v. 


Hide Tae Lang in of time Rit Sana pram 
soli Riera = sale aed eae e ae 


and i 
eenias who impugna tha mle; nor would i 6 onus from the alienee or his tative to the 
ene ee Tk it stam the alicnation as a alienation of the 
absolute interest.im the presumption of a lawful drawn from long possession 
and enjoyment is not a Na AT by the widow ar other 
limited owner was e E EATE E maap es T Sa dai 
would have been q e lawful and even if the 'allenation was valid only her own life 
time. The decision in Govinds v. V i, (1946) 1 M.L.J. 407: LLR. 1947 105 has 
the scope of the presumption from lapse of tina in relation to allcuncosa by 


padae ce pronor te ee necessity for an alienation by a limited owner under Hindu 
Fea set pon fun an advern Neo aiaia been he many ano eh 
MO Geo a nce 9 
The distinction enk rm nga nga pk position of Hindu limited owner and a shebait must be borne in 
mind before appl se fast concer by the Judicial Committes in Adagniram 
Sitaram v, K Leiba, (1901) 42 M ERS "54 eR. 46 Bom, 481 (PA) 
Hindu limited owners on the 


to a: consideration ae 
reversioncrs. 


The of the tive evidence of the of the 
coosented to aid when ce cnet oly prune ok aa ee 
Aa | Appeal under clause 15 oe ee ank 
Honourable Me Jane Govindan jae daid aik Nove, 1 , in S. A. 
No. 1190 of 1945, preferred to against the decree of the Court, 
-Eást Godavari, in A. S. No. N O. ri Na. 31 of 1941, Sub-Court, Kakinada)a 


-h A, S. No. 232 aoe - 
+ {cio Dateng ADHI No10 of 1047. Ss © _ --I6th December, 1949. 
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7 'P. Somasundaram and F. Parthasarathi for Appellant. 
,.ı D. Narasaraju for Respondent. 4 ae oe 
~ (Order'of Reference to a Full Bench by Rajamannar, C. J., and Satyanarayana 
Rao, J., dated 19th February,’ 1948). , Beet i 
Order delivered, by _ a ; : 
The Chif Fustice —We consider it desirable that this appeal should ‘be’ 
by.a Full Ben a Da poe a The appeal relates to one item of the properties: 
left by one Marla oe who died in 
ind him three daug i 


2 


after the death of Venkamma, the appellant sued to recover the properties allege 

to belong to the estate of Marla Perayya claiming to be the nearest ‘reversioner. 
This appeal relates to item 1 of the plaint schedule. _On 16th May, 1892, Seahamma, 
Venkamma and Kamayya, the son of Veeramma who had died by then, sold this 
item to one Subba Rao for Rs, 200. The respondent is the successor-in-title of 
this Subba Rao. The learned Subordinate Judge of Coconada held that the 
alienation of this item was supported by | necessity and was bindjng on the 
reversioner. On appeal, the learned District Judge allowed the appeal as regards 
this item. Thé respondent herein’ appealed to this Court in S.A. No. 1190 of 
1945 and Govindarajachari, J., allowed the appeal and dismissed the suit with 
regard to'this item. BAAR ee nan 


The sale deed Exhibit D-1 Sr no a a gm a a Wnt 
An attempt was made to adduce evidence of necessity on a ka that Sehamma 
and Venkamma were in im ious circumstances, but attempt failed. It 
was in evidence that the scribe and the attestors of the sale deed were all dead. 
So were the vendors and the vendee. i 


In upholding the alienation, the learned Judge relied mainly on the decision 
in Govindu v. Venkatapathi! and the observations contained therein. In that case 
one Konda died about the.year 1880 survived by his wife Peddamma alias 
Papamma who lived until 1st September, 1926. There was a suit on her death 
by the reversioners to recover possession ‘of properties belonging to the estate of 

ondayya which had been alienatd by the widow. On 25th April, 188g the 
widow had sold to her brother all the wet lands comprised in the estate for a sum 
of Rs. 100. The deed which the lands were conveyed contained no recital 
about ‘the purpose for ich the alienation was made. The learned Judges, 
Leach, C.J. and Lakshmana Rao, J., held that the fact that the widow purported 
to sell to such a close relation as her brother nearly six acres of valuable ‘wet land 
for the sum of Rs. 100 was sufficient in itself to cast doubt on the validity of the 
transaction. There was the further fact that the brother to whom the property 
was conveyed made a pity Of a Bal of it fo another brother cen yan PET In 
the opinion of the learned Judges the fact that the widow sold the lands for such a 
small sum to one of her brothers, who later shared them with another brother, cer- 
tainly gave reason for suspecting that her intention was to benefit the members of 
her own family. : In those circumstances they thought it would not be equitable to 
draw a presumption in favour of the validity of the sale. They accordingly decreed 
possession of the lands to the reversioners. 


Though actually the learned Judges refused to uphold the alienation which 
was the subject matter of the appeal, they made certain observations which were 
afroni e upon by, the respondent to this a and by the learned Judge 
who decided the secon appeal. Leach, CJ., saj | at page 112 of the report: : 

e 1 Where owing to the of time it is impossible to produes evidence, of necessity in, 
of- E a te A of taaquity ng ad awana thee ja a na r 





aa a. o ete (1946) 1 MLJ. 407: LLR. 1947 Mad. 103.. 
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suspecting abuse by the widow of her power ip alienate dhali pang we consider that the 

cases quoted ample authority for the Cour disregarding the rule of Hindu Law 

and i the validity of the alienation. ee oe 

Ewe were be emg ra an isene in tawur df salid re se grona un for rapt 
are 


oyr judgment refuse to draw the presumption.” 


These observations formed the basis of an unreported judgment sf iss wits (eae 
Judges in a later case, Appeal No. J1 of 1945, ieee udted are Banga Chandra 
hur Biswas v. Jagat Kishore’ Acharjya Chowdri iv. Rani Sakeba of Wadh- 
wani, Kumaraswami Mudaliar v. Nee eee nena pingin “Rama Bhatta* 
and "Magniram Sitaram v. Kasturbhai Makibhai*: Obviously the decision im Banga 
Chandra Dhur Biswas v. Jagat Kishore ‘Acharjya Chowdri!, Has not much 
on the question in issue. Oeste a tase hie hee sc clea recat 
and their Lordships held that, the recital was" clear evidence of the representation 
made to the purchaser that necessity existed,’ and if circumstances were such as to 
jority a reasonable ‘belief that an enquiry’ would: have confirmed the truth of the 
ep ate cae a ers opel era ep gpa cele aie a 
with such circumstances, would. be sufficient evidence to support the deed. In 
Venkata Reddt v. Rani Sahsba of Wadkwan*, there was a great’lapse of time since the 
alienation was made, that is about, 82 years. ‘Nevertheless: there was a 
amount of evidence available as to the necessity ‘for the alienation:'’ No dou 
the evidence would not be as full and detailed as in a case relating to a recent tran 
saction. fil M the details which hal been oblhterated by thae The two dinda 
missible to fill in the details which had been obliterated e two decisions 
of this Court in Kumaraswami v. Narayanaswami * and ' Bhatta v. Rama 
Bhatta*, fall within the same category as Venkata Reddi v. Rani Sahaba of Wadhan 
In these cases there was some evidence of necessity. 


The only other case quoted was Magniram Sitaram v. Kasturbhai Manibhai”, 
a decision of the Privy Council. It related to a permanent lease by a shebait 
of a religious endowment. Lord'Buckmaster in delivering the- judgment said, . 


“ At the lapse of one hundred years, when every party to the original transaction bas away, 
and it becomes completely impossible to acertain what were the the chcumstances w. caused the 
Ee eonible ead en ant Gans aradan aee aset sa lala, wa asume 

a o 
chat the grant wan i T E Foal 

Mr. Somasundaram, the learned advocate ‘for the appellant, kenaa i 
‘the decision of the Privy Council in Magniram Sitaram v. Kasturbhai'Manibhai*, cannot 
be a ied without reservation to every case of alienation by a Hindu widow. We 
have the argument of counsel on this point at some length but we refrain 
from expressing or indicating our. opinion t to this extent, viz., that it is desi- 
rable td examine the position by a Bench who will not be under a disability of being 
bound by the decision of the Division Bench in Govindu v. Venkatapathi®.- ‘The point 
involved is of.constant recurrence. 


v4 


The appeal raises another point also, viz, whether the fact that Kamayya, 
‘the then reversioner, joined in the sale-deed raises any 
that the ienation was gana re a a cae 
by the Full Bench. 


[In pursuance of E ORE A Reena E pets 
pie ae a eae gaia = a 


i 
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191 IM. CR ag TAS: S AIR. 1 Maid. goo. j 
RESLA ka “(16 R 1o90 Mid. gò : LR 49 LA. 54: 
(Big) ga M Ja a L.R. 47 LA. 6: LER. Bom. 481 (P. ay. 
LLR. 43 WIT 6. (1949) 1 MLJ. a oa aes 
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JUDGMENTS— The Chief Justics.—1 a entirely with my brother Viswanatha 
Sastri, J., both in his reasoning and in conclusion. I only wish to add a few 
words about the decision of the Judicial G Committee in Magniram Sitaram v. Kastar- 
bhai Manibhai!, because we e the reference to the Full Bench on account of. 
certain observations in it which were understood in a icular way by the Division 
Bench in Govindu v. Venkatapathi®. In my opinion, decision did not lay down ` 
any presumption of law which could be applied without reservation to the case 
of an alienation by a Hindu widow. The essential difference between an alienation 
by the trustee of a religious or charitable endowment and an alienation by a limited 
owner like a widow is that in the former case the alienation is.cither valid or invalid 
whereas in the latter case an alienation per se would not be invalid in so far as 
it is a transfer of the limited interest of the widow. The fact that during the life- 
time of the alienating trustee the alienee might not be disturbed does not mean 
that the alienation is valid to any extent. It must not be overlooked that even 
if the alienating trustee does not challenge the validity of the alienation it will be 
open even during his lifetime for persons interested in the trust to sue for setting 
aside the alienation. In case the Court declares the alienation to be invalid, it - 
will be invalid ab initio. It will not be valid even during the lifetime of the alienating 
trustee. In the case of a widow, the ition is quite different. Even if a re- 
versioner obtains a declaration that an dlienation by her will not be binding on the 
reversion, nevertheless, the alienation will hold good during the lifetime of the 
widow. The question, therefore, with reference to an alienation by a trustee 
will always be whether it is valid or invalid. In the case of a trustee, it is the act 
of the holder of an office whose validity has to be determined. In the case of a 
widow it is the amplitude of the-estate which passes to the transferee that has to be 
determined. 


The decision in Magniram Sitaram v. Kasturbhait Manibhai}, enunciated the well- 
known doctrine of the presumption of a lawful origin in support of proprietary 
rights mapa y for a long period. This appears clearly from the way 
in which Lordships of the Judicial Committee themselves referred to it in the 
later case of Mahammad Mazaffar-al-Musavi v. Fabeda Khatun?. Their Lordships 
alluded to the fact that the land had been held for the greater part of the century 
at the original low rent continuously without any disturbance of the tenants and 
anything to show that cither party to it regarded the right of the tenants as other 
than permanent, while circumstances were proved which offered to establish the 
contrary and to the fact that it became completely. impossible to ascertain the 
ne ee ae e. ak E ie 
“as follows : i 


“ The presumption of an in some lawful title, en er eee eee 
in order to support possessary = peepee jet] enjoyed, wee oo actual of title is forth- 
coming, is one which is not a mere branch of the wW ok ewange 
of actual evidence...... The matter is ono.of a nanah ra vik wal 
Hat een considered as sn inference Groen proved facts, the les maa Ory 
be regarded as likely to have happened. At the same time it is not ‘a presumption to be ca {ously 
made, noris it one which a certan class of nee is Sane eee de jire. Te oe ee A 
where it is necessary to indicate what particular kind of lawful title = being presumed, the Court 
mn arana aane bedaa rekan eee mankin se A 
without doing violence to the probabilities of the case. jon is notan “ 

Me hich flock ia poe Pk pared: an ce canta door, to whi page ae 
law nor the proved facts would in themselves have afforded any key. It is the completion of a right, 
imme point; where tumné Baa obliterated any record Ol angina) Comience 

ment.” 1 


A distinction’ was sought to be made béfore them that the case in Magairam 


Sitaram v. Kasturbhai Manibhai!, was concerned with a Hindu mutt whilç the later 
case was as regards a Mohamedan Wakf. But their Lordships thought, 





“ LER. 8 Bet E, is LR. 49 LA. 54 : 


£ (1046) 1 MLJ. 407: LLR. 1947 Mad. LA CQM Se: LR: 57 TA. 195 : 
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“ As a matter of-public it Would’ be .very „undesirable. to introduce ~ purposeless, 
T ha, aane aana cabs the ease of one community and to thag applicahjo b ‘to apother.” 
In Sri Mahani v. Govindacharlu?. Varadachariar, J., summed up the result of M 
Sitaram v. Kasturbhai Manibhai? and Mahammad Mazafar-al-Musari v. Jobiia Kas 


in the following manner :— 


“yen inthe cate’ of alienation of irit prope the Sheree ee 
a rule of absolute prohibition. In Magniram Sitaram v. i Manibhai’, and Mahammad Marafar- 
al-Maxsavi v. Jabeda Khaten?, their Lordships recognise the propriety of applying the rule sia peta 
pgesumption of a legal origin, cven to such transactions, they aro ancient, provided of 
such a legal origin Brien is practicable sad KAN DANA sikek creas without doing voileáce, 
tò the probabilities 
Now,, there, can, be no questién of the’ doctrine of Je pene Arr 
support the lon; possession of an alienee from a ‘Hindu widow. ae 
happens to live for a long eae: her’ existence is itself sufficient to sup pport the 
sion of the alienes. ' The -question whether the transfer by the wido w, was of her 
limited estate or whether it could validly be a transfer'of the entire interest in the, 
property conveyed is a question ess cannot be determined applying the doctritie ` 
of a legal drigin in sup rt of pro rae one, jy lee In my opinion the 
‘decision in‘'Magniram oes not enable us: to hold ° 
that in the case of an ancieiit akerami by a Hindu Ese wees Wa evidence © 
forthcoming as to the circumstances under which the alienation was made, there. 
is a prenimption that the alienation was'of a a aaa et 
seh 

` Satyanarayana Rao, rar ai ' ar 

AN EE E E ae ena E a udge : 
a we are reversing and to the learned Judges of the Division oh! 
whose statement of the law we are not ting in its entirety, we state the reasons” 
for our conclusion with more slaboration Han would otherwise be necessary. ‘The 
question’ is whether’ a såle ‘of the ‘year 1892. by two Hindu female limited owners. 
in which the then presumptive male reversioner also joined, is binding on the. 
actual ‘revetsidner ‘when the succession opened on the death of the limited owner 
The sale was for a consideration of Rs. 200 recited to have. been paid-in cash to: 
the executants but theré were- rio recitals in the deed of any necessary or’ justifying : 
purpose. The éxecutants describing themselves .as heirs of. the last- male owner. 
conveyed the property. The ika ee arana b nga ee 
successors-in-title, the defendant e suit, failed tO-establish an 
for the ‘ale.and the alienation’ was. not binding on the laintiff, ee 
sioner. The plaintiff has also: not been. able to show there was no necessity.. 
for the sale. ‘On these findings Govindaraj debat, Ji , following the recent decision ' 
in' Govindx' v. Venkatapathi*, reversed the decision of the lower appellate court and, 
dismissed the'suit on the ground that-the long lapse-of time since the date ‘ofthe : 
alittation rendered it immune from attack by the reversioner on. me death ‘of they 
limited owner, an event’ which happened in 1929. . ce FF 1 Heras A 
= sds cee ps inken l ay ciare ts an eke pe a ind inden Hea 
She is at liberty to sell or otherwise ‘dispose of her limited interest. _ Che es owe 
a restricted and power under the Hindu Law, to convey a ; 
than she has an pats at absolute title to her alienes, provided thé tralisaction ° 
is justified by legal necessity or benefit. Those who aa e a 
owner but claim to have acquired more than her limited interest, must 
and circumstances j the alienation of a ‘larger interest by her... idea 
of-proof is on: the -alienees: -the limited owner-to --establish: (a) either -that-the- 
alienation’ was justified by 1 jp a y Or War tor ie ee 
that had made’ le and bona fide enquiries as to the existence of | 
neceksi Eb an tani eae kisa kanan Bahan 
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or mortgage from- the limited owner binding the entire. estate. kasa pupon 
Saka La ag aa kaa a naa Ng Kt u Law to sell or mortgage the estate 
inherited by her have been defined by decisions of.the Judicial Committee. The 
Kanapi laid down in Hanuman Pershad’s case’, has been extended to alienees from, 
du limited owners and if an alienee has made reasonable and bona fide enquiries: 
as regards the necessity for and the propriety of the alienation and satisfied himself 
on that score, the real or actual existence of such necessity is not a condition prece- 
dent to the validity of the alienation. It is not incumbent on the reversioner who 
relies,on the absence of legal necessity or benefit for a sale or mortgage by the aie 
owner, to plead or prove such absence but it is for the vendee or m 
prove everything that would give validity t the alienation as agains the reveroner. 
The, onus is not on the reversioner to prove that the estate left by the last male 
owner was sufficient to meet the claims against it and the needs of the limited owner 
and that the alienation was unnecessary. : Sham Sundsr Lal v. Achhan ` Kumar, 
Maheshar Baksh Si Singh v. Ratan Singh*, Dharamchand v.' Bhawani Misrain‘, Bhagwét. 
Dayal v. Debidayal”, Ohala Kondama v. Kandaswami®. | 


-A Hindu female limited owner has a right to convey her, own limited interest 
is no presumption that ahe hes conveyed an ateolute benefit to the estate. There. 
is no e aga that she has conveyed an absolute estate and not merely her own. 

kk ein of the interest conveyed would depend on the terms of 
the take sale deed, purposes for which the sale is effected ad e evidence of legal; 
necessity or benefit or at least of a reasonable and bona fide enquiry into the neces- 
sity and mopar of the sale. An intention'to deal with the.entire estate may 
be inferred from recitals of necessity or-benefit which would have no meaning if 
the limited owner was only dealing with her life interest but which would be necessary 
and relevant if an absolute title were conveyed. Vasonji Moraryi v. Chanda Bibi’. 


- It often happets that alienations made by limited owners are impugned. by 
reversioners after the death of the alienors and after the lapse of a considerable time. 
In their anxiety to avoid prejudice to alienees or their successors-in-title owing - 
ee ce of evidence by lapse of time,. Courts have evolved certain 

es regulating the guanium and nature of the . evidence required of 
pei or their successors-in-title who seek to justify alienations me by the, 
limited owner as against reversioners. One such rule relates to the evidentiary 
value of recitals of necessity or benefit in sale deeds executed .by limited owners. 
Recitals of necessity in such sale deeds are not evidence by themselves of the facts 
recited and evidence aliunds would be-necessary to: prove their truth. Brijlal v. Inder 
Kumar, Banga Chandra Dhar Biswas v.. Jagat Kishore Acharjya 9. If 
however owing to’ lapse of time direct evidence. of the facts and circumstances 
recited has disappeared, then’ the recitals acquire importance as observed by the 
Judicial- Committee in Banga Chandra Dhur Biswas v. Jagat Kishore Acharjya 
Chowdri®. In such cases a recital consistent with pro ty and the circum- 
stances of the case cannot lightly be set aside. Actual proof, of the necessity 
the sale is not essential to establish its validity, it being enough that a ' 
tation should have been made’ to the purchaser of the existence of the 
necessity and that he should have acted pated and made proper enquiry to’ 
satisfy himself of its truth. 

f‘ The retital is clear evidence of the representation, ‘and, if the ci circumstances are such as to’ 

a reasonable belief that an enquiry would have confirmed its truth, then when proof of actual 
Das. becomio, pasale, the rectal, eoupld with wich crcumrance, would bo suficient $ 
evidence to support the 
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Even with reference to old alieriations the Judicial Committee stated that no fixed 
and inflexible rule could be laid down as to: the proper weight which recitals are 
entitled to receive. They cannot be disregarded in cases where the alienations' are 
old transactions and’ the original parties are dead. 

What about cases where there are not even recitals of necessity in deeds of 
sale by limited owners ? Has lapse of time any and if so what effect? Lapse of time 
does not shift the burden of proof from the purchaser to the reversioner who impugns 
a sale by the limited owner. It does not affect the question of onus of proof except 
in so far as it might save the alienee from adverse inferences arising from the scanty 
ania offered. See Ravansehwar Prasad Singh v. Chandi Prasad Singh’, affirmed on 

in Ravaneshwar Prasad Singh v. Chandi Presoa Singh”. It = incorrect to say 
t necessity should be presumed from mere of time. Bhojraj v. Sitaram? 
In Wadhwan Rani’s caset the Judicial Committee bell chet eae to the la 
of 82 years since the date of sale by the limited owner, it would not be reasonable 
to expect such full and detailed evidence as to the state of things which gave rise 
to the alienations in question and that in such circumstances, Wa were 
ible to fill in details which had been oblitered by time. ne. Tall decisions 
of the Judicial Committee cited above there was an appreciable quantity of evidence 
ing the necessity for the alienation and this evidence was taken into consider- 
ation in arriving at a conclusion. The -Judicial Committee did not go to the 
length of ee that mere lapse of time gave rise to a presumption in favour of 
the fe ka e alienation or shifted the burden on to the reversioner. 

In Kumaraswami v. Narayanaswami®, Venkatasubba Rao and Curgenven, JJ., 
held following Wadhwan Rani’s case‘, that in the case of an old alienation presumption 
might serve to fill up gaps in the evidence, even in the absence of recitals of necessity 
in the deed of sale. Recitals of necessity would, as already stated, be evidence 
of representation made to the purchaser by the limited owner and of his having 

on the faith of such tation after due and bona fids enquiry. That 
is one mode of dina eps the alienation, Presumptions to fill up gaps in the evidence 
regarding the necessity for the alienation’ which time has obliterated can be invoked 
ape eo Ka Sa, Fisch ak KI be atin by olen 
1 Eata le anaie ted by e loite owner Tey a Becam TOPE o a 
the benefit of the estate. In the case above cited there was evidence both direct 
and circumstantial that the widow sold the property for discharging her husband’s 
mortgages and simple debts and for mane her maintenance expenses. In 
Venkapamma v. enaa in addition to in the sale deed, there was some 
evidence of car In ‘\Thimmanna Bhatta v. Rama Bhatia’, Madhavan 
Nair and King, owed the earlier decision in Kumaraswami v. Narayanaswami! 
and upheld an ens by a limited owner against the reversioners on the strength 
of the recitals in the sale deed, the consent of the presum tive reversioner and the 
evidence adduced the necessity for the sale. Kunjam Venkatarama- 
v. Dejappa Konde®, ich related to the validity of a sale executed by the 
dow and mother of the last male owner, Seshagiri Aiyar, J., observed as follows : 


“The onus is undoubtedly on the:purchaser to establish necessity, Lapse of time may enable 
the Court to consider the evidence let in him favourably and to pay more attention to the recitals 
in the conveyance than would otherwise: been dane. 


Spencer, J., decided the case on a, t of limitation without considering the 
tion of legal necessity. In Natssa Iyer v. Panchapagesa Iyer” Spencer, J., sitting 
upheld a sale by a limited owner, as against the reversioner. There were no 
recitals of necessity in the sale deed which was of the year 1871 nor was any evidence 
of necessity adduced in the case. The learned Judge held that the conduct of the 
presumptive reversioners in assenting to and accepting the sale deed and acting 
on the footing of its being a binding transaction, raised a presumption that the 
alienation” was for necessary purposes. In none of the cases so far examined, was 
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cir a? of time: without. any evidence, direct.or circumstantial of the necessity 
for a.sale by a limited owner and without. anything by way of recitals in the deed 
or by way of consent. of reversioners, held..to justify the alienation. 

Reliance is placed by the respondent on: the! ‘decision in “Magniram- Sitaram v- 
Wasturbhai: Manibhai! in support of his. position that long lapse -of time, by. itself, 
would, in the absence of dny. recitals of necessity in the'sale deed and:of any evidence 
of necessity or benefit or. due enquiry, sustain an alienation by a‘limited owner 
against the reversioner. In that case there was a‘grant:of a permanent least by 
the shebait or trustee of a religious charity and the' validity of the lease. came in 
question a hundred years after the grant. Succeeding shebaits Who: could have 
avoided the lease if it-was not binding on the trust had not ees so: but had ‘appa- 
rently recognised its validity and acted on that sa D ch ‘acceptance and 
kabak ip would be presumptive evidence of the validity "of the transaction! 
See Murugesam Pillai v. Manickavachaka?,,. Devasikhamani. Ponnambala Destkar \n 
Periannan Chstti?, Niladri Sahu v. Mahani Chaturbhuj Das‘. .Their Lordships upheld 
the validity of the pemanah; leaset the reason for their: couclumon: being stated 
in thesé' terms :— ... :; 

“Tf in fact the'giant was ae eae peron. ee seeded the kan power of drag 
under, which a shebait holds lands devoted to, of religious worship, yet nonetheless 
there, js attached to the office, in d Dime jon sakeh adasa We eee ae ee es 
grant than one which enarek only seein raha At the lapse of 100 years, when every party to the 
Original transaction has passed away, and it becomes completely i le to ascertain what were 
e ramaan ee peas the ori ee doe iti only f 4 ‘the policy who 

+ ado securing as iar as e te) © who are in a 
lawful Bolding olan laie, to anume that the grant was a wily and not calawhilly made: a 
Their, Lordships in the passage above cited. treat the shebait as the holder of an 
office the legality of whose acts done in that capacity came to be questioned a century 
later and they seem to apply the well-known ption in favour of the regularity 
of official acts. Notwithstanding th ped pe of opinion discernible in, the 
decisions, the true view is that the eee of a religious endowment, at all events 
where he-has no beneficial interest, is wholly incompetent to alienate by way ofa sale 
or permanent leate the endowed property without.compelling necessity or obvious 
benefit to the trust. The office of a of a religious charity such as a temple 
or katlai is, in many essential features, different from that of a shebait in Bengal 
who has usually some beneficial interest in the income of the endowed property. 
Srinivasacharia v. Evalappa Mudaliar*, Rama Reddi v. Ranga Dasan’, Masal raina 
Desigar v. Gopala Chettiar’. In the. case of an absolute ‘dedication to a, religous 
charity, the endowed property, does not-vest in the manager who, though accountable, 
as a trustee, is in law-a mere of the endowment., His authority to deal 
with the property of the endowment is analogous to that of the manager of an, infant 
heir whose power to alienate can only be exercised in. a case of need or for the 
benefit of the estate. The previous decisions on this point are found Keled 3 in 
the decision in Sankaranarayanan v. Poovananthaswamt*. 

: Any ‘alienation of endowed roperty not astiied by: eh necessity or beneti 
E E aa a a Ka gada ana Miva 
and the property re-attached to: the institution even during the ‘lifetime of the 
alienor, though haps, the alienor himself may be personally alata 
from disputing his own ach, “Chidambaranatha `v. Nellasioa®, © N 
Mardkayer v.' Ramanathan Chetti1°. This’ is apparently what the Ju ‘cial 
Committee’ had in view when they observed that the ‘grant by a shebait would: 
yt eee ' 
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enure for his life.” The, would, enure for the lite of the thobait, not, pause 
‘he had a life estate which he could alienate at his will and pleasure but 

he himself could not im the A srg ee of his alienation. , Article,134-A. of the 
Limitation Act prescribes period of limitation for suits by persons interested 
in the endowment to set aside alienations made by the manager during his life- 
time. It is unn for the purpose of this case to consider w ther the observa 
tions of the Judicial ittee in Ponnambala Desikar v. Periannan Ghetti1, have 
a general application or whether they should not be confined to the determination 
‘of the starting point of limitation as a suit for setting aside an alienation of 
endowed property by a trustee. , P oe A 


SA ANG a a E a ad pea oon oe 
‘the sarne as those of a Hindu ‘widow or other female limited owner with reference 
perty inherited by her. The former has no interest of his own to convoy ’ 
send any Gaade Gt adah Dee panti by him must-be justified by legal necessity 
or benefit to the trust. The latter has a life estate which eke Could convey i 
of any estion of necessity or benefit.’ This distinction’ becomes material in ‘this 
hea agers barr ‘a lawful origin from long and peaceful enjoyment, if 
applied to e case of an alienation bya trustee, leads to the inference that the 
at its ion was at bes necessity or benefit to the trust, for without 
the existence of su t, the trustee could not: have conveyed any 
interest at all. Tf ie was justited by inecenity ot encit at the in tion, then the 
‘alienation holds good according to its apparent tenor and to the full extent of the 
interest alienated. The same result does not follow in the case of an alienation by 
‘a limited owner for she has’a twofold cap: , one as the owner of a life estate 
“and the other as representing the estate of the male owner, and.it was, in any 
“event, open to her to have made a lawful alienation of her own life interest without 
‘any legal necessity. Long possession and enjoyment by an alienee from a limited 
“owner no doubt gives rise to a presumption of a lawful origin of the alience’s title, 
| but the title would be equally lawful whether 3 it was a limited interest or an ‘absolute , 
‘estate that he got under the sale. In other words, the presumption of a lawful ® 
Bice pagina sas ia ka sa long and-undisturbed enjoyment of property does not 
the inference that. there was a valid grant of an absolute-estate and not of'a 
limited estate, for in the case of‘an alienation by a widownor other limited owner, 
unlike the case of an alienation by a trustée, long possession and enjoyment of the 
‘the alienee does not necessarily lead to the inference that the alienation: must have 
been ‘of an absolute estate and not of a limited interest. . Mere lapse of time therefore 
‘does not have the effect of rendering an alienation by the limited owner bindiiig 
‘on the reversion. ' The presumption of a lawful origin drawn. from lo 
sion and enjoyment is not sufficient, withoyt more, to establish that the alienation 
‘by the widow or other. limited owner. was. legally effective to convey an absolute 
interest, for such possession and enjoyment would have been quite la and proper 
-even if the alienation was valid only during her own lifetime. Whether the aliena- 
tion was such as to bind the reversion would depend. on the recitals in, the desd, ; 
the nature and purpose of the.alienation, the existence of legal novesity or benefit 
to the estate, the assent of the presumptive reversioners.and similar'factors. “Mere 
lapse of time will not’ have the effect. of shifting the onus from the alience or his 
representative to the reversioner ; nor would it stamp the alienation: as a yalid 
alienation. of the absoute interest in the perty. ese. distinctions would haye 
“to be borne in mind before applyi olesale the principles enunciated by the 
Judicial Committee in Magniram linn v Kasturbhai Manibhai ?, to a consideration 
“Of the binding character of alienations made by Hindu limited owners. on the 


reverzioners. Fa 


“ The recent decision of this Court in -Govinda v. Venkatapathi?, has, in our opinion, 
extended the scope of the presumption arising from long lapse of time in relation 
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to alienations by limited owners, beyond the limits sanctiontd by authoritative 
ents. With the actual decision in the case we are in respectful agreement 
yut we cannot wholly assent to the following statement ofthe law by Leach, T — 


“Where owing to lapse of time it is im ole to produce evidence’ of necessity in 
alienation by a Hindu widow or evidence of ing by the dienes and thee is no ground for mu ok 
Pig bse by the Wide’ of bee power to NIGI necessary we consider that the cases 


quoted (noticed above in this judgment) p provide ample authority for the Court disregarding. the 
ordinary rule of Hindu law and drawing an inference in favour of the validity of the alienation. In 
such circumstances it would be unreasonable not to recognise an exception to the rule, otherwise 
grave injustice might result.” 
In our opinion it is not permissible for us to convert a rule of evidence into a rule 
of substantive law. Lapse of time, does not alter the incidence of, the burden of 
proof nor does it dispense with evidence, direct or circumstantial, to prove 
justifying necessity for an alienation by a limited owner under the Hindu 
law comes to the rescue of the alienee in this way, that Courts will not ` 
expect such full or detailed evidence from him as the circumstances 
and state of things which justified the alienation as in the case of an alienation 
of a recent date. It may save the alienee from an adverse, inference arising from 
the scanty nature of the evidence adduced. by him. It will allow presumptions 
to fill in details in the evidence which have been obliterated by time. It will 
supply a few missing links in the evidence. But lapse of time cannot conjure 
up a chain consisting entirely of missing links. The burden of proof is not altered 
nor is evidence of justifying necessity, direct or circumstantial, poner or presump- 
tive, dispensed with by mere lapse of time. 

We do recognise that Hindu law as now. administered by us is.to a large extent 
Judge-made law, but we are not prepared to follow Leach, GJ. in “ disregarding 
the ordinary rule of Hindu law ” and-in introducing ‘‘ an exception to the rule’ 
on grounds of real or fancied hardship. Of recent years views have been’ advanced 
and have also received judicial encouragement, which have tended to enlarge 
the rights of Hindu female heirs. Hindu reversioners have become the aversion 
of some Judges and matters have been stretched in favour of alienees from limited 
owners almost to bursting point. This point would, in our. opinion, be reached 
if we were to hold in this case, without any recital of necessity in the sale deed 
and without any evidence, of the existence of.such necessity or bona fide inquiry 
by the alience, that a sale by a limited owner by which she converted immovable 
Property into’ cash, is binding on the reversioners solely by. reason of the lapse of 
along time since the alienation. The Hindu law which recognises the rights of 
limited owners and: protects alienees also ler on the rights of reversioners and 
it is not for us to abrogate well established Oa, Sn ee ka eee 
sufficiently progressive. ; 

FERA E Gae EEEE naa a te Be eag Ta, asale decd 
in this case was executed both by the limited owners and the presumptive rever- 
sioner who described themselves as owners by right of succession to the last male 
owner. ‘The consideration: for the sale was'paid in cash to the executants. It is 
stated that since the then nea ened consented to the alienation 
by the limited owner, it could not the actual reversioner on the 
death of the limited owner. bih ent erent and conflicting opinions 
eer Gun ate oh a es KN 
by a Hindu female limited owner, the law must be taken to be authoritatively settled 
‘by the decision of the Judicial Gomammttee: in Rangaswams T Nackapha: in' these 
' terms : = 

rites E E dia er S E EIN past al E E on EE E EN 
sity, tien, If nich neccmicy ia not proved alad and ihe ee doc not preve inquiy on his part 
and honest belief in the wecenilty, the comsent, of auch seversioniers As riitit filly be expected to: be 

- interested to quarrel with the transaction will be'held' to afford a presumptive proof which, if not 
rebutted by contrary proof, will validate the transaction as a right and proper one.” , 
It has been held in this Court that the consent of the presumptive male reversioner 
to an alienation by a- limited owner shifts the burden of proof from the alienee 
Se ee ne 
1. (1918) 36 M.LJ. 498 :. L.R. 46 I.A. 72: LLR. 42 Mad: 529 (596) (P.C.). 
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to the reversioner who ‘impugns, the: alienation. Ramamurthy.y. Bhimasankaram! 
pkg V.. Venkanna?, 5 v. Ramabhatta*. The consent of the presump- 
reversioner to an alienation’ by a limited owner, just BE a san 
one a widow, raises presumpdon that th ac ware an prope 
e ayah du Law. Raj sbeav v. Gookodl Chundsr Choudry 4. 
reversioner RA oi as get andani; Winch he clala notconvey and hing in 
the conveyance by’ thé ted owner does not have:theeffect of passing an te 
title ‘to: the pric Gur: :Narayan v. Sheo Lal Singh*: Having ‘himself joined 
in the execution of ' the sale deed and: received the consideration therefor along 
with the limited owner, the reversioner ' in this case’ gained a personal: benefit or. 
advantage from the sale and his consent was a' purchased consent and not that.of a: 
ranae De AE er If, as already stated, the consent of.the 
pier npe r Menêna rana only kian ioe in voit gf te propie y ee 
alienatio n by the limited owners, a consent w ich is given for a consideration is not, 
in our opinion,’ sufficient -to validate the ‘alienation, ‘notwithstanding the contrary: 
opinon pre] in Ambika Frad Y Chandramani *, based on a view of the decision 
the Privy Council in Bajrangi Singh v. ' Manókarmika Bakhsk Si h”, which is no-longer. 
tenable in view’ of the clear‘and later pronouncements of the ‘in asami. 
v. Nackiappa*. Surely it'cannot be maintained that a gift by the limited owner 
with the consent of the presumptive reversioner is binding on -actual :reversioner 
by reason of the consent of the formet. ee only 
presumptiye evidence- of the ‘propriety -of ‘the: dlienation: consen! Topan peo i 
valde i lost’ when ihe consent te Durchard. 
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7 IN THE HIGH COURT OF JUDICATURE AT MADRAS. "' 
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iy keben a es web boy and oniy in cate ihs natura 
po —dieption of exsther bay afr 


teas wuvilling ‘te give to adept any bey of 

in ana ASEA t 

a E E e akak aa aa T tod 
the widow would have no power to make an adoption of another boy unless the boy men 

by her husband was not available. If the boy indicated is not available the widow has-the power to 

make an adoption of another if there is a general intention manifest in the document that.the:widow 


T É . whem 
may not like, is no’ available, an.addption of another boy the former coases to.be 
crore ola pe should be be layak. The widow’s motive is immaterial, The 


mse pos afc bet husbandt dent sb col raga: an adoption; the widow, is prer 
i PO a A TEE ee ala eee oor 
not available, , 5, 


against the decres of the Court ofthe Subordinate Judge, Amalapurin, 
in O No. 25 of 1945.. . D TTE 5 ‘ai 


; ML LL. Mad, , LL. Cal, sf i 
ba (1998) 1 MLLJ. 296.: R, 1998 Mad i is TB Pee aah” 
a. (gag 6 65 MLJ. pad ipa E R A (1907) 17 M.L.J. 605: LR. 95 “LAS: 
ewer wert kee vLR 4G LA. pa, 
ee 1918 493 LR 
b S MTA ah a! gaia LEER yaddada gas PG. OT) TY 
ae Ne 65 of 1947. 7 =u- “th December, 1949.- 


Pa n aro 
eg LÉ ahat Cee wos 


t 
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D: Sivaramamurthi and Ch. Suryanarayana Rao-for Appellant. wi 

“V. Subrahmanyam, V. V. Sastri, C. Rama Rao, A tee U. Sethumathava - 
Rao and N. Bapiraju for Respondents. 

The Judgment* of the Court was delivered by 

The Chief Fustics—The plaintiff is the appellant. He filed a suit in the Court. 
of the Subordinate Judge of Amalapuram for a declaration that he was the ado ted, 
son of one Dattatrayalu and for possession of the properties set out in # ules, 
B and C to. sad pong from the several defendants:who were in possession of portions 
of them. The defendant who died pending the suit was the widow of Dattatra- 
yalu. Dattatra u left behind him his last will and testament dated 27th November,, 
1896.. In and by this will, he gave his widow authority to make an adoption to, 
him, but he indicated that she ould adopt one yya, son of Venkatanara- 

“his nearest gnati and only in case the natural fa a a aeng ai ee 

i him in adoption, she .was given atithority,to take in ado 
any “hey eit cues ‘He owned an extent of 11 acres aoe cents in Indu a 
he disposed of these properties, as pelle abe He tely 2 acres to elder. 
brother Subbayya Sastrulu, 1 o cents to elder sister oe and one, 
acre to his younger sister i. Oar hue anise cen oe acres, 
ag conse save te bi milar Staci 2 aae a5 cena to De cua sal 

r her lifetime.. He bequeathed the remaining 5 acres and the, remainder after 

eee ed a cents to his adopted son. He gave, 
his wife a right to reside in a portion of the ily house and to enjoy during her 
lifetime 2 acres of land out the lands eathed to the adopted boy in case 
she and ‘the ado ted boy did not. agree to reside together. “After her death, these 
2 acres were tó dévdlve on the-adopted-boy. Clause 7 of the will is as follows: “> 
- a eee Pe a adopted 
ee es teak he 

after Dattatrayalu’s death, ‘there Was a deed of sefilement executed on 8th 
, 1897, by Subbayya Sastrulu thé’ brother of the deceased and 

his mother in favour of e widow. The deed recites that as the’ -widow did not 


ies left by Dattatrayalu should be' divided ‘between the parties 
as eile + the widow to get about 6 acres and maba Sastrulu to take about 
5 acres 32 cents and the house set out in Schedule C. parently, this deed of 
settlement was acted upon by the parties for a pa A i time and the widow 
did not make any cay in On the other hand, the parties, namely, both the 
widow and Subbayya made alienations of the portions of the property 
which fell to them under the deed. 


It was in 1937; NG A years ater the date of heeten (Hat the ist 
defendant the widow purported to adopt the plaintiff on and May, 1937. Now 
the alleged adopted son secks to set asi nee kk 
by Subbayya Sastrulu. 

Both the factum and the validity of the plaintiff’s adoption were glana 
by the defendants. The learned Subordinate Judge found that the adoption 

the plaintiff was true but it was not valid, because it was not in due exercise 
of the authority conferred on the widow by the terms bf the will. He found that 
the authority was not-strictly acted upon, because the boy Durgayya was available 
for adoption but was not taken in adoption. He also hald that the alienations 
sought to be attacked by the plaintiff were valid and binding on him. 

The ee a tie Oe EAR apki 
of both ead tion and the ahenations. On the question of adoption, we have 
oie POE anaha en There can be no doubt that if the husband 
-when giving authority to the widow directs that a icular boy should be adopted, 
the widow would have no power-to make an n of. another boy unless the 
SS ee ee eS Ra oe pc eT) = a Se a ed 


= * 25th November, 1949- 


tj' i LAXSHMIRARAYANA MANISI Ý; SUNDANANAMAŚYA. kag 


E A R Pe a KG NANGGER Saaai 
boy mentioned by hei -husband Was’ nòt available: ` At tHe’ sahe tinë it is dlet 
that if the boy indicated by the husband is not available the widow has the power 
to make-an adoption of another if there is a intention manifest in’ the docu- 
ment:that the widow should ‘make an adoption. : The diffictilty in this case is that 
at: the. timne of ithe death of Dattatrayalu.and for several years thereafter, ‘Durgayya 
was. dvailable.to „be takeri in ‘adoption. "Now, itvis-clear that if during that- tine 
the widow had adopted another’boy, then: that adopnon woan have been invalid. 
Actually, however, the widow did not make any.. adoption during that. period. 

f she did make an, paisi 1937, admittedly Durgayya, was not available, 
to be adopted.’ The question is whether in these circumstances the adoption can, 
be held to be invalid. It is quite clear from the recitals in the deed of settlement 
of 1897 that'at that time -tho widow did’ dot intend to make an’adoption, but:surely 
it cannot be said that therefore she is precluded for all time from changing her 
mind and making, an adoption.:, It is now well established. that; the motive ‘of a 
widow in making. an adoption is absolutely irrelevant for deciding on its validity. 
What then is the position ?..,Qn the ate: of the adoption, it obviously.could not 
be ne ser the boy indicated. by: her jabang was'availah 
in 


of direct authority, we find ourselves unable to hold that because the boy.indicated 
by her husband was available at some period after her husband’s death when she 
could"have made ‘ttt adoption, the widow is precluded from making an adoption 
at a future date when at that time Mr r Gane wigan pr e husband is not available, 
The general“law undoubtedly is" that“in' spite of the éonfetment of ‘an ‘authority 
adopt by her husband, the widow. is.ngt-under-an obligation to make an adoption. 
If so, we fai to see why even if the widow postpones making an adoption tillthe 
boy indicated by her husband, wham she may not like, is no longer wia an 
adoption made ‘of another boy after*he ceases to~be“availdble should be held to'be 
invalid. Really, we would then be trenching into a field which-it is now established 
is outside the, scope of the question as to thelwalidity of the adoption, namely, the 
field of the widow’s motiye.. We do not. think that the doctrine of . ulent 
exercise of apqwér could be imported into the. region of Hindu Law of adoption 
so far as the widow is concerned: We therefore differ from the learned Subordinate 
ees hold that, the plaintiff was validly adopted by the first defendant to her . 
us d. , io n an LK, oy : ate a hs pees oh Sen emery 


ma Daaa 


was necessity for the alienation. . This’ alienation must be upheld. ! : 


Item No. 7 was not alienated.by the widow but:it was sold by Subbayya Sas- 
trulu. The money realised’ went to discharge the mo debt due by, Datta- 
trayalu. So far as this item and items 8 to 10 of schedule and C schedule pro 
are concerned “which: were also: sold by Subbayya Sastrulù under Exhibit b. 14, 
the position is ne different from the other alienation. The title of Subbayya 
Sastrulu in respect of these items is to be‘ traced to the deed ‘of setilement in 1897. 


Tht learned advockteé for the’ pellant attacked this settlement deed as not 

on ee son. But we think that having y d to anana A 

kar ai om the dite of thas decd e an jana Aa a which 
i 3 _DO_Teaso 


aply because there was an adoption of the plaintiff in. 1997., i the 
ney F EE ae panan 
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ee ee ie acaat nus aioe 
upheld. 

Tiare Selang the “alienation SE Kek EE E E E AR a, 
defendants 2 to 4 a Ie e as, el bad dey iana oe Pee 
as there..was no proof that they were in possession under a valid alienation, We 
Bae ee nie ya era et thie plang wania be engal ma eee 
for possession of items 1 to 4 from: defendants 2 to 4. 


The appeal i alowed’ thé extent indicated above but is dimmed with coms 
as testing respondents Nos 9, 10,-13 and 14 (one set 
a twill oar: ie Cit fee Ade tei the Ga Aah l 
(The ap il having been sèt flown to be mentioned this day the Court made 
eee 
Orper.—The ‘costs of the Kandang will : be ‘apportioned between the 
different sets of respondents in accordance with the value‘ of the properties in 
which they are interested: The plaintiff will also have a decree for mense profits 
against defendants 2 to 4'in respect of items 1 to 4 from the date of the plaint till 
of possession. Plaintiff will have proportionate costs against dants 
2to4 and in the Court below. 


K.S. | Dia a Appeal allowed jn part. 
“IN THE HIGH as OF JUDICATURE AT MADRAS. 


‘ pie :—Ma. Justice SATYANARAYANA Exe AND Mz. Josriaz Vawa- 

MATHA SASTRI. i 

Al. Vr. Pv. Vr. Veerappa Chettiar, ‘Devakottai . -»., Applicant* 

$ : my $ J. g í <i as ‘ Ae 

The Gommissioner of Income-tax, Madras . " ve: Respondent, < 
Ince ns-tax Act (XI ef 1922), patil (1) W (Hi) —Partitlon of Hindu joint ai oning mensej- 

paling brsinscs—y Rider brathsr taking ‘ertir rêng ene rag of d lamp panak raa 

tind by ya inger brathar —[f car be bela nai ee and capital and 

. The outgoing partner on dissolution has tho right to ‘receive ‘not' o a share of the assets 

bat to receive payment of his share of the profits, profits which were before the dissolution 

and did not cease to be his on dissolution. 


The case of an undivided Hindu family stands on an entirely , Herent footing. No member 


San a a iar oo iis fully GEE AE E A i the existing asscts tad the number of 
.coparceners, Where under. a partition by a family having a paga eee w carried èn 
in Colombo the cider brother todk over the entire family aset and to pay 

brother a ferd. amount for his half sharo of the family pertics r nduding the Colne 
bulpen, and. the mother invested the sum allo for his, share in the firm of his 
cider brother “at om pen (oe ‘brother withdrew, a sum of Rs. 1,00,000 and bro 


‘amount was brougat into British India, It is De ee and isolate a portion. of the 
pares i i as distinct from a capital assct and attribute to the assemsec the receipt of this 
sum gue 


Comacissioner of Income-tax v. Annamalai Chettiar, (1945) 1 M.L.J. gor: LLR. 1945 Mad. 195, 
It org upon wets the allomas of bonne amets at he pation wag ah 
bo ned between tal and there 
dala princi i capi D NS war any.such specific provision in 
2 Case referred to High Court by cng eee are te Tribunal, 
‘under ‘section 66 (a) of Indian tn saniar ina 1928 (Act XI of 1922) as 


“Cewe Rekrred Noy 47'0f 1947. | J ee ; AT i j 11th January, 1950... 


1 





ren 


” A 
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R. A. 17 of 1944745 on its file. |. 
The-Advocate-General (¥::Rgjah Aiyar) for P. S: Sarangapani-Aigangar for Appli- 


amended by section gx of the, Income-tax (Amendment) Act (VII of 1939) in 66 


C. S. Rama Rao Sakib for Respondent. 

` The Judgment of the Court was delivered by . 
Viswanatha Sastri, 7.—This Court’ by ‘its order in C.M.P. No. 9922 of 1945 
directed the Appellate ‘Tribunal to state a case rajsing the following’ question of law : 
““ Whether on the facts of the case the sum of Rs. 96,182 can be assessed to income-tax under 

scion 4 (7) (b) (Hi) of the Income-tax Act.” | a s 

It is necessary to state briefly’ the facts which have given rise to the question 
of law involved in the case. The Nana e maben 
of a Hindu undivided family carrying on money-lending business in - Colombo; 
oni being his BANG brother, Petha casi The 
two crs under a partition ‘arrangement evidenced by a registered 
document dated -igth June, 1938. Under this partition ; the- elder 
ting of it k that had -been by 

consisting of its properties, outstandings and -the profits | ; earned 
ee =n and agreed-to pay ‘to his iger ‘brother Veerappa Chettiar, 
assessec, a sum of Rs. 2, 11,842 ‘as-and for his share of the y popes 
i on itself 


and outgtandings, was. valued at Rs. 4,23,685 of which Veera Chettiar’ was 
id Rs. 2,11,842 as and for-his half share by is elder brother who took over the 
Paine for his share. -Veerappa’ Chettiar invested the sum of Rs. 2,11,842 which 


‘at the time of the ition and subjected the same to income-tax under section 4-(1) 
©) (iii) of the Indian Income-tax Act as the said amount was brought over to. British 
i On appeal the Appellate “Assistant Comniistioner set aside the order of the 
Income-tax E 


ad Serie Assistant Commissioner. was reversed and the sumiof Rs. 36,182 was held 


MA Itis argued by the learned Advocate-General for the assessee that the conclusion 
of the Appellate Tribunal is erroneous and that the decision in, Commissioner of 
Income-iax, Madras v. Annamalai Chettiar!, is distinguishable from the. present case, 


partition showed the receipt of profits to a considerable extent by the joint family 
‘two brothers at the time of the partition and that the sum of Rs. 36,182 broughn 
into British India by the assessee in the ye of account must be presumed to be 


E 
E 
i 
3 
E 
: 
3. 
= 
i 
e 
3 


our opinion the contention of the learned counsel for the, Commissioner of Income- . 


fo eS nain 





aie Di oai 1MLJ. 03 1 LER: LER: 1945 Mad, 195," 
670° °° a SG -- - SAN ae ee A E Da 6 < 


542 i l THE MADRAS LAW JOURNAL REPORTS, -` [1950 


Reliance was placed on behalf of the Revenue authority on the decision of the 
Judicial Committee in Commissionsr of Incoms-tax, Madras v. Muthukaruppan Chettiar}, 
where the facts were that on the dissolution of a partnership business in Ceylon, 
a portion of the capital of one of the partners resident in British India and his share 

the profits were remitted to and received by him in British India, and it was 
held that the profits received in British India were assessable under section 4 (2) 
of the Indian Income-tax Act. This decision, in our opinion, has no application 
to the case of stl of joint family properties. The position in of a 
partnership is different. Each cf sina ag bas got a jara ah anaa his own 
in the capital and profits of the business. On a dissolution of the partnership and 
Cistribution of its assets among the partners, it is possible to say how much of the 
assets represented each partner’s share of the capital and how much represented 
his share of the profits. The interest of each partner is a definite and individual 
interest of his own, and as soon as the profits are declared, there is an obligation 
on the part of the firm to pay over to each of the artners his share of the profits. 
ee ait eee each of the partners would be 
debited to his account and set off against the profits declared each year as and for 
his share and the balance left over, if any, would be paid to him. The account 
taken on the dissolution of a firm ascertains what is due to the partners for profits 
and what is due for capital. The sum due to a partner for undrawn profits neces- 
sarily remains a debt due by the partners to the er who has not drawn his share 
and must necessarily rank before the sums due for capital can be distributed among 
the partners. In other words, the kan aa partner on dissolution has the right 
to receive not only a share of the assets but to receive payment of his share of the 
profits, profits which were-his before the dissolution and did not cease to be his on 
dissolution. = ; 4 

The case of an undivided Hindu family stands on an'entirely different footing. 
In the case of a Hindu undivided family no member of the family can predicate 
that he has a right to any definite share in any item of the joint family property 
or in the income of the family estate until ge gets divided from the ily. Til 
a partition is effected the Hindu undivided family continues to be the owner of 
the entire property and the income derived therefrom. An undivided family 
may be represented by the manager, and assessed to income-tax through him. 
Section g of the Income-tax Act recognises this position and treats an undivided 
Hindu family as a “ person ” liable to assessment on the total income of the family. 
Section 14 (1) exem ts from tax any sum which a person receives as a member 
of a Hindu undivided family where such sum has been paid out of the income of the 
family. ‘Till a partition is effected no member can clai a definite share of the 
family property or its income and on a partition all that a junior member is entitled 
to, is a partition of the existing assets and liabilities, without any obligation on the 
part of the manager of the family to render an account in respect of his past trans- 
actions and d with the family properties, except when the manager has 
been guilty of fraudulent malversation or secretion of family funds. On Pail he 
all that a member can claim is an allotment of his proper share of the y estate 
with reference to the existing assets and the number of coparceners and this allot- 
ment may be made in meal or in malt, One sharer fay ger the ae ee 
of the family for his share, another may get the outstandings and a thi member 
may get the cash and moveables. t is divided at a partition, is the entire 
family estate consisting of the original family estate with all subsequent accretions 
to that estate in the shape of income or profits, the whole thing constituting one 
‘composite property without allocation to capital or profits. On a partition the 
sole right of a member of the family is to get an allotment of his share in the assets 
available after discharging the family debts. For the of ascertaining 
the assets existing at the date of the partition it is quite ial whether the 
family’ possessed them by way of ca ahan ead lee are Pe the 
shape of profits. The sums by the ily as profits might be applied in 
discharge of capital liabilities and capital assets of the family might be applied in 


1. (1985) 69 MLL. J. 187 : LR. 6a LA, 20g: LLR. 58 Mad. 88: (P.O). 
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discharge of current liabilities of the family. What is distributed amongst the 
sharers at the partition is the net residue of the estate after payment of family debts 
and no artificial dissection of the allotments into capital and profits is necessary 
and in many cases would be impossible. There is no recital in the partition deed 
now in question that profits as such have been estimated, ascertained or divided 
and, as we have pointed out, the entire family assets are treated as one composite 
fund out of which the assessee has been allotted his half share valued at Rs. 2,11,842. 
In these circumstances, it is impossible to separate and isolate the sum of Rs. 36,182 
Ka lk eee ee ee ee 
this sum gua profit. There is no justification for this artificial attribution of pro 
to the assessee either in law or under the terms of the partition deed now in question. 
ee te eee: OF money ANE pacers might ve been made entirely out of 
capital. 

With reference to the case relied upon by the Tribunal, Commissioner of Income- 
tax, Madras v. Annamalai Chettiar}, it may be stated that it was the converse of the 
present case. There the asscasee was person who took over the entire assets 
of the money-lending business including the outstandings and the profits that had 
accrued up to the date of partition. Thereafter, he ught into British India 
certain sums of money which were taxed as the accumulated profits of the business 
in his hands before the date of partition. It may be that the assessee in that case 
was not in receipt of any ts before the date of partition but it was the undivided 
Hindu family, of which assessee was a member, that was in receipt of the 
profits and was liable to be assessed to income-tax on such profits. All that 
the assessee in that case did was to get the entire business with all its assets, and 
poet omer for his share of the amy Pee at the partition which took place 
on the 28th March, 1939. ‘The profits received prior to that date were received 
- by the family and not by the assessee. For the reasons already stated by us, it is 
0 to ion whether the allotment of the business assets at the partition was 
lable to be apportioned as between capital and profit unless there was any such 
specific provision in the deed of partition. In any case, the learned Chief Justice 
who was a party to the decision in Commissioner of Income-tax, Madras v. Annamalai 
Chsitiar!, and to the order in C.M.P. No. 3322 of 1945, directing this reference 
thought that the present case was distinguishable from his previous decision and 
it is unnecessary to discuss that case any further. 

For the reasons already stated, we are of the opinion that the answer to the 

Sa rarei o ua samt. be athe merase aud deet ahe Commuter or 

me-tax. The assessee will be entitled to his costs of this reference which we 
fix at Rs. 250. `` : 

K. S. Reference answered against the Commissioner of Income-tax. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—Mkr. Justiag SATYANARAYANA Rao AND MR, Justiog ViswANATHA 
SASTRI. 
Mesers. K. M. S. Lakshmanier & Sons, Manjanakara Street, 
Mathurai ae 
v 


The Commissioner of Income-tax and Excess Profits Tax, 
Madras ia 


Excess Profits Tax Act (XV ef 1940), Schedule IT, rule 2-A— Borrowed money’ —Test— Security 
aebesit by customers for fulfilling their contracts—If “ berrowed meney ”. 

The arsenseea were the selling agents for yarn of Madura Mills Co., Ltd. During the chargeable 
accounting period they received fher customers ne eee ss sorunitý deponts towards 
tho i on 


gclating to the forward contracts. 9 per cent. interest was 
A i i ; 


amcneces 
Schedule 4 to the Ecras Erotitt Taxi Att, 1940; wille on Bobali of the Income-tax 
it was urged that it was merely a business li ty and not borrowed money for capital computation. 


~ r. (1944) 1 MLJ. gog: LLR. 1945 Mad. 125. fea. 
*Qase Referred No. 67 of 1947. ; ~ >- > gth January, 1950, 


t 
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-Head : The mero that moncy was made available or a deposit the character of a, 
jk on ait Ian Saka wel Dor sasae the meh ume oe e by the customers to the’ 
meaning: 


asscasces as securi a borrowing or make the mo borrowed money ” within the 
acai eae ee ee ee ea i 
` Talat! Romenu Commissioners v. Rownires Co., Lid., (1948) 1 AN E.R: 482, relied on. ~ 
- Casc’ referred to the High Coturt by the Income-tax A e EN 
section 66 (1) of the Indian Income-tax Act, ig22 (Act of 1922) as amended 
by kebon 92`df the Income-tax (Amendment) Act, 1939 (Act VII of 19 9), Ne 
with section 21, Excess Profits Tax Act, in E.P.T.A. No. 561 of cone RAN 
iae of 1047 of rode, Mads, on its file, ” ` KA 


N WT, L.rVenkatarama Aiyar for Applicants. E kija gan coro Soe GA 
C. S. Rama’ Rao Sahib for Respondent. ~ ae NG a 
| The Judgment of the Court was delivered by. met 


': Satyanarayana Rao, ‘J—Under section .66 (1 ‘of the: indian Penei Act, 
1932, read with section 21 of the, Excess Profits, ax Act the following anaes 
AAK UE DY ee ee ne Cae om etry 

tt Whether in ehe dikbamatances af this case, the moneys ‘deposited by custom with the aseme 
avid ean densi wee borrowed money’. within. the meaning of rule g-A of the Sécond, 
Schedule to the Kiem Profit Tax Act, roo, ether taecnghont the chargeable accounting period; 
ended 12th April, 1945 or during any part af that chargeable accounting period.” 

The only ee decision therefore, relates to ca tal computation. 
The assessees are the selling agents for yarn of Madura Milis Co, -L 

the chargeable account period, ser Re 1944 to 12th April, , 1045, Ka cote i 
from their customers a sum of Rs.: 7, ei depan ead fhe eon 
ae baa to Fe deci delde WEEEK na ata is È DOO money ”?,, within the mean- 
ing of.rule-ż-A of Schedule II to the Excess Profits Tar Act, 1940. The assessees. . 
claim 'thatiit.is borrowed money while on behalf.of-the Income-tax Commissioner 
1 i gat nth os arily. a bopi eee ee eae 
therefore. rule. 2-A: does not help the’ assessees, , The circumstances under which 
these security deposits were. e .by the customers of the assessees have been, 
explained by three letters which have been put irr evidence. . E ee 
the system: of sales adopted by the assessecs in yarn to customers was 
obtain an advance of an amount in respect of contracts nade ee te 
asseasees, agreed to supply yarn to their customers. This was roughly about 80 

„cent. of the sale price and when the goods were delivered this, payment was, 
‘adjusted: towards the purchase price after receiving from the customers 
of 20 per cent. pn the oe May 19445 the amemes issued a circular to all the 
customers jn the following terms 

“ You are EAT E E as the existing contracts of bales 

are closed the Contract Advance Deposit amounts tq e credit of current yarn account 
for the bales supplied to you then and there. 
g “Now Whitt we have dedided in this connection “is not to Uo so as stated above, but to keep such 
aan nag a OE EO “ Contracts Advance Fixed Deposit Account’ and return 
, in cash or by bank s cheque or by insur paribo aima aa o e gagi o En 
in full under certain contract number after completion of that contract with the bankis commis” 
sion, ctc., expenses ‘that may be i therein on your account. 

The vals of e bala Oe a ang aaa 
full and this system is applicable to our future booking of contracts only.” | ae 
A further circular ‘was sent on 5th December, todd, in which there wae G farther 
modification in the system of the dealings between the assessees and. the customers. 
That circular is in these terms : 5 
| “t This isto inform you that wo have changed - the heading of your ‘ Contract Advance Fined 
Deposit’ account into Security Deposit’ account. As such, we have transferred the 
which is to your credit in the former to the credit of your latter account. This is with effect fomi ` 
1st November, 1944 Kindly note.” i 
The assessees' a parently were not satisfied for sonte reasons even with this a 
ment and there was yet a further modification which was communicated range 


customers by, the asesscés by their circular; dated 14th February, 1945. ‘This is 


1 


q r 
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' the ‘final ape epee per interpretation of which is the important questiòn 
for decision in ‘That creatae i in these terms : vt 
“ Instead of calling for amounts from you towards ‘security deposit’ due to bales for which 
We aie catering into forward contracti with you and epi thE ELME, Ai from the said 
then and there, as we are d a cr ae kan decided to demand 
pee th us so connection 


“you a certain sum towards‘ ty deposit and keep the same wi as our business 
under fc contracts will continue with you. 

In your case, we hare fixed a sum of Re. Bat aaa for the said it, which amount we have 
to keep with us on your approval. he said ano eo oe stands credit with 
us now im the sald deposit, Therefore, the balance of Rs. ..... due by yor a is to 
be remitted will be returned. Kindly let us have your seply inasoediately ia on. 


: Pirae aie iar an: antercat of pes cent per annum will be allowed as usual to the said 
doposit amounts until further no 
Poms aja of ie acs Tata onl hace Mare mien wit ea Givin 
under each contract was obtained towards the purchase price which was to be 
adjusted at the time of the delivery of the goods towards the final payment of the 
„purchase price. It was later altered into a deposit with reference to each contract 
variously described as “ Contracts Advance Fixed Deposit Account” and “ Security 
Deposit”? account. Finally, under the last of the circulars an amount roughly 
of 30 per cent. of the average of the dealings between a customer and the asseasces 
was demanded as a security for the entire de betweeh the assessees and the 
customer and he was call to make good balance of the amount. The 
amount to be deposited was fixed by the assessces themselves and the arrange- 
ment was to treat the amount as “ Security Deposit” towards the dealings relating 
to the forward contracts between the customer and the assessees which in plain lan- ° 
means that if there was a breach during the course of the dealings on the part 
GE tke castomer the assentes wold he entitled to deduci off the deport amount 
.the amount that may be found to be due to them in of any breach of all or 
any of the terms of the contract. The circular no dou t entitles the customer to 
get an interest of 3 per cent. per annum on the amount deposited 


The Excess Profits Tax Officer and the Appellate Tribunal construed these 
documents as‘not*cénstituting a borrowing of money by the assessees from their 
customers and therefore refused to allow this amount of seven lakhs and odd to be 
treated as part of the capital during the e accounting period. ‘We think 
that the conclusion arrived at by the “Appellate Tabonal is correct. Borrowing 
implies a loan and it must be a real borrowing and a real loan. “That is how it 
ee ee eae of Appa a The case ol Trani Keen Com 
missioners V. Rowntree Co., Lid.1, a case relating to the raising of money by the assessee 
by discounting ‘bills. ‘Tt was there held i Tb Was nob every raiding of monky 
by any means that constituted borrowing: and though money was infact, raised 
in that case by the assessee by. an arrangement with an acceptance house by having 
the bills: discounted the amount so obtained was: not money borrowed within the 
meaning of paragraph (2) of Part 2 of Schedule VII to the Finance No. 2 Act, 
1939, for purposes of computation of Capital for assessment to Excess Profits Tax 
Act. “ Borrowing” in the Statute under consideration before the Court of A: 
it was held, was not used in the sense of Bullen and. Leake meariing thereby. the. des- 
cription of an action which would have been laid on the facts of the case but must 
be looked at from the point of view of a commercial transaction. - “‘ Borrowing of 
money” is used therefore according to the learned Lord Justice in æ.“ commercial 
sense eee eee eee S De Sorda S OON money 
observed Tucker, L.J:, require : i. . 

“ the existence of a borrower and lender, acid that there must be.a real gin tho eg 
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of viow of Bullen and Leaks or whether they are to be looked at from the paint of view of a commercial 
transaction in the City of London, one arrives at the same result, that for-there to.be borrowed money - 
there must be the legal relationship of lender and borrower, and I find it impossible to discover that 
Piere was pc 4 a anahip ‘existing cithe between the company: aad. Erlanger (the acceptance 
house) or between the company and discounting houses,” 
This ‘view was concurred in by Somervell, L.J. and Cohen, LJ. Somervell, L.J., 
„at page 487 stated the legal effect of the transaction in that case in these words : 

“Tt seems to me that this case brings out very well that there are two ways at least (there may be 

more) of raising money. One b by borrowing it and the other is by discounting a bill of 

One is the 


They are both quite well-kmown methods. borrowing and the other is discounting a bill. 
fact that in many cases they produce same result of providing financial resources for carrying 
a, On a business does not mean that words which are apt to describe one must be construed as covering 


time, was that, in thes construction of the words in their context, oney might be said to be 
from the money market though not borrowed fram the accepting house or from the 


‘the other. The way of TeDe E pang Se ee comer ot See attracted me at one 
m 

money borrowed a 

houses which discounted the bill, but, on consideration, I think that that approach lands one back 


in the same difficul as I felt during the carlicr part of the argument. ‘Borrowing’ ‘as 
Tucker, L.J., taid, is a fi iar word. ‘Borrowed money’ is a familiar It is possible 
that in certain texts it might have a rather wider mi than it would have, say, in the strict 
context of a legal pleading but, looking at the transaction as a whole, I have come to the conclusion 
that these sums were not money in any ordinary meaning which can' be given to that 
|. xpression.”” 


Cohen, L.J., expressed his opinion at page 487 in these words : 

“ The contract in question in this case, to my mind, is not a contract of loan, but merely a con- 
tract or a serics of bill transactions, and it does not in essence differ in legal effect from a contract 
limited to a single transaction. If this be the case, agreeing as I do with my brothers that we have 
to look at the matter fram the legal point of view and give to the expresion ‘borrowed money’ 
the sense which in law it would naturally bear, this is enough to dispose of the mata, mut Ama ng 
that the Solicitor-General was right when he said that we must construe the 
money’ in relation to its context and the subject-matter with which the Tegane was deali 
and that, approaching the matter from this c, we must construe it in accordance with 
usage, even so, I think, the Crown would fail, The Commissioners took the view that, although 
the transaction had some of the incidents of borrowing money, the money obtamed from it was not, 
commercially speaking, borrowed money.” 

In that case, as ap in the facts, money was raised specifically for the purpose of 
financing the of raw materials by the company and the credit was obtained 
by securing the consent of an accepting house to accept the bills which also arranged 
for the discounting of the bills and by that process a sum of £268,292 was raised 
for the purpose of the’ business. Notwithstanding these facts it was held that there 
was no ing of money in the cémmercial sense though actually money was 
forthcoming into business of the assessee. In our opinion, this decision of the 
Court of Appeal throws light on the interpretation of the expression “ borrowed 

” occurring in rule 2-A which provision is analogous to the provision 
which was under consideration before the Court of Appeal. 

What is it that we have in the case now before us to constitute a borrowing 
of money from the customers? It was argued on behalf of the assessees that even 
E S OA depoi Wee ee sabata NGA and cae a loan by which money 
was made available to the assessees for purposes of their business. No doubt for 
some purposes and in essence a deposit does imply a loan. It is not that phase 
of the transactions that we are now concerned with but to find out whether in the 
commercial sense the transactions could be described as loans from the customers. 
The letter of the 14th February, 1945, clearly indicates that no loan was intended 
to be raised under the cover of this “ Security Deposit”. The transaction started 
as advance payment of purchase money and ultimately it was changed into security 
deposit for the due performance of the forward contracts of the customers. The 
assessees themselves decided to demand from the customers a certain amount as 
Pe es ae ee by the baana aa These two inci- 
dents clearly negative any idea of any lending and borrowing by the assessees from 
the customers. Further, how is this money to be repaid? If there was breach 
of contract on the part of a customer the assessees would be entitled to deduct 
from this it the amount that would be'due to them as purchase price or as 
damages for h of the contract on the part of the customer. How much amount 
is to be paid is determined by the various contingencies and the assessees are not 


i 
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bound under the terms of the contract to return the entire amount but are entitled 
to keep it so long as the transactions in forward contracts continued between the 
assessees and the customer. The mere fact that money was made available or a 
deposit partakes the character of a loan on an ultimate analysis would not convert 
the money made available by the customers to the assemees as security deposit a 
borrowing or make the money “ borrowed money” within the Spee: cae rule. 
The transaction itself is described as security deposit and in law a distinction is 
drawn always between a loan simpliciter d a deposit. In the light of the decision 
of the Court of Appeal and in view of the facts and circumstances of this case we 
have no hesitation in agreeing with the conclusion of the Appellate Tribunal that 
these security deposits are not borrowed money within the meaning of rule 2-A 
of Schedule II of the Excess. Profits Tax Act. The question to us must, 
therefore, be answered in the negative and against the assessees and the Commissioner 
of Income-tax is entitled to his costs of this reference which we fix at Rs. 250. 


K.S. Reference answered against the assesses. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 


Present :— Mp. JUSTIOE SATYANARAYANA Rao AND Mr. Justice VISWANATHA 
SASTRI. h j 


The Anglo-French Textile Co., 'Ltd., by Agents, Best & Co., 


Ltd., Madras e .. Applicant * 
v. i B 
The Commissioner of Income-tax, Madras .. Respondent. 
-  Income-tax Act (XI of 1922), sections 34 and 24 (3)—Proceading under section 34-—Religf wader soation 
24 (9) If could.be granted. 
Ina i under section $4 of the Income-tax Act which is initiated for the purpose of 
amersing an income which had oc which was under- or amcscd at too 


only in the course of the assesment of the total incems of an amcmec. A proceeding initia 

section 94 4s not one intended to amess the ‘otal income of the azsemec. In fact, there is no duty oast 
upon the Income-tax Officer to start an iry with reference to his total income during the assess- 
ment year and he has no power to revise the inal assessment except to the limited extent to which 


mich powa i under section g4. F s ifin e procteding under section if the Incame- 
tax is sa that really no income has escaped ascmment in the year, it to him to 
drop the proceedings without proceeding to assess or re-assess the Income and the assessee is not ontițled, 
in such event, to insist that the Income-tax Officer should proceed to assess the income and give him 
relief under section 24 (g) of the Act. 
Case referred to the High Court by the Income-tax A Tribunal, 
nodir pernod b (1) te a eee ee 1g22 (Act XT 1935), a 
section g2 of Income-tax (Amendment) Act, 1939 (Act of 1939) in 
R. A. 142 Madras of 1946-47 on its file. | Ppa 
0. T. G. Nambiar for King and Partridge for Applicant. 
C. S. Rama Rao Sahib for Respondent. 
The Judgment of the Court was delivered by 
. ,Satyanarayana Rao, F.—The assessce in this case is the Anglo-French Textile 
Co., Ltd., by pii Best & Co., Ltd., Madras. The method by which this com- 
y’s business 1 EE A NG aba ee ae 
us this ing in R.C. os. 25 and 27 of 1947 and need not be repeated. The 
` jon that is to us in this reference under section 66 (1) of the Income-tax 
by the Appellate Tribunal is as follows : ` 7 f ' 
.“ Whother on the facts and in the circumstances of the case when an asemment has been mado 


“under section 9g (1) of the-Indian Income-tax Act, determining the amessce ’s income, as 
‘nil’ and when ings under section 94 were subsequently started to assem the 6 which the 
Income-tax believed to have escaped assessment, the assemec company is entitled to claim 
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‘hat tholen of and ton all soatkined it in’ the 
lar profits pr ee aga owance) by’ it Jiga 


ETE E E E O aa E 
1941-42 Te ag who is treated as a non-resident submitted a nil return of its 
income. return was accepted as the assessee company did not carry'on é 
Pakai in British India during the assessment year. Teone of the Anope tas 

ORT jth March, 1942. Thereafter, as it was suspected that the’ comi- 
pany, tho id not carry on business in British India, had at least a business 
khan Britt India in the meine pan maag ) ot te Aes cd Ga 
the income might be considered to have accrued within the m Sa ah 
of the Act, a notice under section 34 read with aie 22 (2) of the Act was 
or te ground thiar the some diting the See oneal 
assessment. When notice was served on the assessct, the assessec stated in his 
return that there was no income du ‘the-accounting year, that is, the calendar 
year 1940 but that there was a loss of a large amount sh kewan entitled fo have 
it recorded under section 24 (2) of the Act. The Income-tax Officer rejected this 
claim and dropped- the proceedings under section 34 of the.Act as there was no 
income which accrued to the assessee or which is deemed to have accrued to the 
acsee during the atcounting year. ' He was also of opinion’ that the loss could not 
be carried forward under section 24 (2) of the Act as the section had no application 
to a non-resident. ik saa I ngga an _by the assessee to the 
Appellate Assistant er. The appeal was by the Commis- 
sioner on two grounds : firstly, that under section of the Act, the asseassee was 
not entitled to claim relief under section 24 of the as the jurisdiction of the 
Income-tax Officer under section 34 was confined onl r to assess the income that had 
escaped in the year and was not intended to give in respect of losses ; and, 
secondly,’on the grounds that section 24 of the Act did not apply to non-residents. 
There was a further appeal to the Appellate Tribunal against the order of the 
Appellate Assistant Commissioner by the assessee and the Tribunal also agreed with 
the view of the Appellate Assistant Commissioner. Hence this reference. 


‘The second of the grounds on which the order of the Ap Assistant Com- 
missioner was based was not considered by the Appellate ribunal, presumably 
for the reason that the decision of the Tribunal on the first question was sufficient 
to dispose of the appeal and it is for that reason that there was no reference to this 
Court on the question whether section 24 of the Act is applicable to non-residents, 
We need not therefore consider that _ point. 


“The short point for consideration therefore is whether in a proceeding under 
section. 34 which is initiated for the purpose of assessing an income which had 
escaped assessment, or which was ` under-assessed, or assessed’ at. too low a rate 
or was the subject of, excessive relief, the Income-tax Officer could grant relief:-to 
the assesece'under section 24 (3) of the Act. ‘Section 24 (3) of the Act isin these 
terms : A, 
When a the cone ot the smc af tho a Inco of any mec iis etabisbod that a 


loss. of profits of giis Dad taken which he is entitled to have set'off under the provisions of this 
section, the Income-tax Oficer sll notify to the amon by arder in writing the amount of the om 


as computed by him for the purposes of this section.” 
“The. relief therefore contem by this sub-clause’ can' be granted only'in the 
course of the assessment of the total incomé of ani assessee. Under section 34, the 


Income-tax Officer, in in exercising the power conferred by that section if he discovers 
in consequence of definite information that. income. had ‘escaped assessment ‘in a 
previous year or was under-assessed, etc., has to issue notice under section 22 (2) 

sad erence 


with a view to assess or re-assess “such income,” profits, or gains 
has ‘to follow the procedure laid down by the Act as far as it may be ap 


as if the notice issued under section 34 was one under section 22 (2). the 
of section KAB aha gana ag saraga aa on a kaa ee 
Or ain, wih. us back to the first part of the section, which is 


E iticome which escaped aiseanment’ or which wis under-ascicd,.or‘which Was 
| 


|| 
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amessed' at too low a rate or was subjected to excessive relief under the' Act. A’, 
proceeding initiated under section 34 is confined only to'dssessing the income statêd “x 
above, and is not a section which is intended to assess the total income of an assessec. | 

In fact, there is‘ nọ duty cast ‘upon him to start an‘enquiry with reference: to. bis, 
total income duririg the assessment year and he has tio . power to revise the original 
assessment except to the lintited- extent’to? which such power is recognised under; 


section. 34. 4 


“If, after issuing notice, the Income-tax Officer is satisfied that really no income 
bad escaped assessment jn the year, it is operi to-him to. drop the proceedings without 

ing to assess or re-assess the income and the assessec is not entitled, in such an 
event, to insist that the Income-tax Officer should proceed to assess the income and 
give him relief under section 24 (2) of the Act. . That is exactly, what has happened 
in this case. After notice under section 22 (2) read with section 34, the Income-tax 
Officer was satisfied that the nil return submitted: by then assestee was correct and 
that no income had escaped assessment. He therefore declined to proceed furthet 
in the matter as he was entitled to do under the section.’ . The assessee it is that now 
insists that he should go on with the.amesiment and: grant him relief under section 
na (4). The section.does not warrant any such procedure and, in. our opinion, 
the assessee is not: entitled to relief. under. section 24, considering its, language for 
the reason stated above. te eke Mae SE i ' 


The question with. which we, are ngw concerned did not. directly arise for | 
decision in any of the cases which had to consider the section. But, as stated by the 
Eppa Tribunal, it is well established that under section 34 the only, jurisdiction 

Income-tax Officer is to, assess the profits, gains or income that had escaped 
assessment and not to give any additional relief in t of losses. ‘Three decisions 
have been brought to our notice by Mr. C. S. Rama Saheb, the learned counsel 
` for the Income-tax Commissioner, which have a bearing on this question. The 
first decision is a decision of this Court in P. L. M. P. L. Palaniappa tar v. Gom- 
missionsr of Income-tax, Madras!.. It was.there held by a Special Bench of three 
Judges that the Income-tax Officer acting under section 34 had to confine himself 
to that part of the income which has escaped assessment and need. not re-assess 
the income., This conclusion was based on the language of the section which states 
that he may proceed to ass€ss or re-assess such income, profit or gains. The assess- 
ment or re-assessment is confined therefore to income which has escaped assessment, 
leaving the rest unchanged. The Allahabad High Court has also taken the same 
view in a case reported in the same volume in Kasinath Bagla v. Commissioner of 
Income-tax, United Provinces*, There it has been held that section 34 limits the juris- 
diction of the Income-tax authorities to the assessment ‘of income ee 
asscssment or assessed at too low a rate, but confers no power to revise the origir 
assessment, or to make a new assessment and grant relief on that basis. This view 
was also adopted by the Calcutta High Court in yet another case reported in the 
same volume in Satyerdra Mohan Roy C v. Commissioner of Income-tax, Bengali, 
Dealing with the language of section 34, in, C.J., observes as follows : a 
“ On this footing I am to say that the tion ta to an intenti 
gan ga cache ooren te eae gadhahan ro ping wka Jaa lanie ike er 
t'is not for the court to determine whether the administrative. ' entailed by such a - 
right would be much or little, or whether it would afford any sufficient reason for refusing to, the assessee 
a right to reopen the whole matter. Nor is it for the court to consider whether there is any real in- 
justice A pt a Sa ight to an anenee who has failed to mako a return.’ Such. 
are questions of policy and debatable as such. Asa matter of the true construction 
of this section, it appears to me that if the Legislature had meant to say that if in any case it 
appears to the Income-tax Officer that an assesee has been assessed upon too low a figure or at too 
low a rate, the Income-tax officer may issue a fresh notice under section 22 (2) and may proceed tore- 
assess such kesewee afresh, the language employed would have been noticeably different from that 
which we find in the present section. 


In 3 oe to ft 
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It is clear that the initial duty of the Income tax Officer ly merely to amess the income which has 


escaped. If this be right, then I think that it would require express words to confer on the amexsee 
a right to reopen other and unconnected matters... 252-66” i 


“The above three decisions support our conclusion which is based on a clear and plain 


reading of the two sections, namely,. sections, 34 and 24 (3). On behalf of the 
asssessee, Mr. O.T.G. Nambiar has relied on some decisions but most of them relate 
to the procedure that is attracted by the language employed in the latter part of 
section 34 of the Act. The decision in Commissioner of Income-tax, Bombay Presidency v. 
Ahmedabad New Cotton Mills Co.1 has no bearing at all on the construction of section 
wee as it relates to the valuation of thé opening stock and the closing stock 
or the e of assessment and the effect of section 13 of the Act. The 
decision ier Commissioner of Incoms-tax, Bengal v. Messrs. Mahaliram Ramyssdas*, only 
lays down that the Income-tax Officer before he initiates proceedings under. section 34, 
is not bound to hold quasi-judicial enquiry to determine whether profits had escaped 
assessment or not. He is not even bound to give notice to the amessee or even inform 
him of the nature of the alleged escapement. No doubt, at page 246, the Judicial 
Committee commented on the unhappy and ungrammatical phraseology employed 
in section 34 of the Act as it then stood. ‚We. are not, however, concerned with 
this question. The ‘decision in Commissioner of Income-tax, Bombay Presidency v. Mrs. 
Pirojbai?, considers the meaning of the expression “ has escaped assessment ” and 
in the expression to include a case where the income-tax authorities by some 
f t or for other reason failed to issue notice under section 22 (2) within the 
period contemplated by the section and then proceeded to take action under section 
34 on the ground that the income of the year had escaped assessment. Beaumont, 
J., was of opinion that there was no reason to hold that such a case was not 
covered by the expression “ has escaped assessment”? and expressed his view of 
the section at page 315 in these terms : i E 
“ The liability to assessment is a risk to which every person in British India entitled to income 

is Hable, and I cannot see why the process of assesment has not been just as much escaped by a person 
who received no notice, under section 22 (2) as by a penon who recieives such a notice, which proves 
in fact ineffective, Itseems to me that a who receives no notice under section 22 (2) has escaped 
suscemcnt,2l though through no fault of his own, the process of assessment has never been set in motion.” 


The decision in Incoms-tax Officer v. D. R. Naik‘, is authority only for the position 
that if immoveable property is charged for maintenance allowance payable to female 
members of a jaint family by a decree of court, the amounts paid in ‘discharge of that 
obligation would eyed tat of the income of the assessee and does not support the 
contention urged on of the assessee in the present case. The argument address- 
ed on behalf of the assessee that the Income-tax Officer is bound to proceed to 
determine the question raised by the assessee under section 24 (3) and record the loss, 
notwithstanding the withdrawal of the notice under section 34 and notwithstanding 
the fact that the income-tax officer declined to proceed under section 34 is 
not supported by any authority. Nor are we pr to agree with thé conténtion 
that under section 34 the Income-tax Officer is bound to proceed to assess, the total 
income afresh and is not confined or restricted to assess only the escaped income. 
The language of section 34 and section 24 (3) of the Act is clear and admits of no 
doubt ; and in our opinion, the view of the Appellatte Tribunal is correct. 

The question referred to us must, in our opinion, be answered in the negative 
and against the asssesec. 

The Income-tax Commissioner is entitled to his costs which will be fixed at 


Rs. 250. 


V. S. : Reference answered against assesses. 





1. (1929) 58 MLJ. 204: LR. 57 LA. ar: LLR. (1940) a Cal. 215 (P.C.). 
I.L.R. 54 Bom. 21 LO). 3 1. 1937 Bom. 310. 
a. (1940) 2 . 577: L-R. 67 LA. agg: 4 ` ALR 1939 Bom. 362. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —Mp. P. V. RAJAMANNAR, Chisf Justice AND Mr. Justro Soma- 
SUNDARAM : 


Dr. G. V. Subba Rao <. Patitioner* 


D. ar 

Deviji Govindji and another .. Respondents, 

Madras Buildings (Leass and Rent Control) Act (XV ef 1946)—Sections 4 and 6—Scope af jurisdictio® 
of Rent Controller and appellate authority in application under section 4—Appellate authority tf can declare Jai! 
eg haa tla yah opal ptr SEs tiara er 

On an application under section 4 of the Madras Buildings (Lease and Rent Control) Act, the 
AT en rien the anpdlate authoaity and the Rent Controller have is to fix the air rent. 
What rights accrue to the Jandlord and the tenant is not within their province to decide on such an 
application. Hence, an appellate authonty cannot declare that th. fair rent fixed shall not have 
retrospective operation. There is no justification for such restriction. Section 6 (6) of the Act in plain 
terms declares that any sums paid in excess of the fair rent even before the commencement of the Act 


in respect of the use of building after the commencement of the Act shall be repaid to 
the tenant. 


rg aes te authority be wrong as to the amount of fair rent fixed that would not be 
a i proceedings, 


interfering with it in certiorari 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the High: Court will he pleased to imie @ welt of Certiorari ing for the records 
in H.R.A. No. 433 of 1947, Small Cause Court, Madras, and quash the order therein 
= aa the order of the House Rent Controller, Madras in L. Dis. 1096 H.R.C., 
1946, 


Y. G. Krishnamurthy for Petitioner. 
Messrs. Short Beves and Co. for. Respondents. 
The Court made the following. 


ORDER. (Delivered by the Chief Justice) :—Two points were taken in this 
application. The first is as the amount of fair rent fixed. The Rent 
Controller fixed it at the rate of Rs 32-8-o for the period prior to 1st October, 1946 
and at Rs. 41-4-0 for the period thereafter. The appellate authoriy has fixed a 
rent of Rs. 41-80! The petitioner’s counsel relied upon the basis of the Rent 
Controller’s order and contended that the appellate authority was wrong in fixi 
the rent at Rs. 41-8-0. We do not feel inclined to interfere with the rent as 
by the Appellate authority. He may be wrong, but that is not a ground for 
interfering with his order. 

The petitioner’s second point is cetainly substantial. The appellate authority 
after fixing the fair rent held that it cadnot be aren retrospective effect and should 
come into o tion only from 8th Fe , 1947. We are unable to find any 
justification for this restriction. Section 6 (c) of the Act in the most express and 
unequivocal terms declares that any sum paid in excess of the fair rent even before 
the commencement of the Act in respect of the use of the building after the 
commencement of the Act shall be repaid to the tenant. The order of the Rent 
Controller is opposed to the provisions of the Act. On an application under section 
4 of the Act, the only jurisdiction which the appellate authority and the Rent Control- 
ler have is to fix the fair rent. What rights accrue to the landlord and the tenant 
is not within their province on an application under section 4. 


We therefore quash that portion of the order of the appellate authority which 
declares ‘that the fair rent shall take effect from 8th February, 1947. There will be 
no order as to casts. 


V. S. tn Appeal partially dismissed. 
*C.M.P. No, 6677 of 1949. l : 28th February, 1940. 
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IN THE .HIGH' COURT ‘OF JUDICAFURE ‘AT. MADRAS. 
_ 1, PRESENT :—Mp. PV. RayaMannar,.,Chisf. Justice AND MR. JUSTICE Soma- 


SUNDARAM. PASI 9 


Dr. Mohammed Ibrahim rad _ ++, Petitioner* ae 
v. 

` Madras Buildings Lease and Rent Control) Act (XV 3) aig Men 

flea ing id hm wih of ke a hw @ 2 cin 119) (ka to eject 
tenant in ansiher house 

A person must be deemed to be weston napa 

Rent Control) Act, if of the 

eben i eae e ‘(Lease | nent a J: ct B any ol a 


iing titel Oh physically Fie might not be raiding therein. e test is whether if he 
deires he he cannot at any time go to reside in it.» 


LA lmidlord pecking eviction of tėnant fram a house under action 7 (3) (a) of the Act owned two 
other houses and one of them was vacant while in the other resided with her parents 
and others. The landlord himself was residing in a rented house with his first wife. He used to go 
and stay with his second wife sometimes and sometime both wives sta: together. At the time of 


kisa Ge On baa dan jan aa Ge ee es who had with the 
second wife. On the question whether the landlord was entitled to succeed in his application 
Held: Jn the circumstances, the landlord must be held to be, a residential house of 


his own in the city. ‘There is nothing which compelled the Court to hold that a much-married man 
an keep cash of hie wry in a seperate building of hi and setk another building for his own residence. 
"Petitions ‘that in' the circumstances stated in the affidavits filed there- 
with the High ( urt ‘will 'be pleased to issue’ writs of: certiorari calling ‘fot -the 
records in H. R. A. 29 of ot) aoe ae respectively on the file of the Chief 
Judge, Small Causes Cond, B pah R thera | Dy 


M. A. Ghatala and B. pee ie l k aa 
P. Somasundaram and M. A. Srinivasan for the Respondents, l 
The Court made the following 7 


OrDER. ‘(Delivered ‘by the Chisf Justice) These two applications for thé issue of 
writs of certiorart ate directed against two orders of the Court of Small Causes passed as 
the appellate authority, in two appeals é t an order of the House Rent Controller 
made on a petition by one S Ahmed Khor the contesting respondent befdre us 
for ‘possession of a: ‘building i in Ellis Road, Mount Road, Madras. , He sought the 
eviction! of the ‘two petitioners, before'us who were ‘occupying: the ground floor and 
the first floor’of the building respectively.’ The’ ground on, S hich the ‘the petition was 
based ‘was that the’ respondent required the buildi for his own occupation: He 
alleged that he was not occupying a residential building of his wn in the city. The 
Rent Controller dismissed the petitjon against, the petitioner in ©. M. P. No. 7472 of 
1949 but ordered the eviction of the petitioner in M. P. No. oe EN ae 
two appeals, one by the landlod and another by the petitiones M. P. No. 
of i Both Na ab were hed career Chit fades af the Covet 
of § Causes who directed both the tenants to deli the Chie Judge othe Court 
portions in their possession. The two tenants have fle! hp Nagan Kai 
a aan oe ee 

Certain common points arise in: the two ications which may Be bare 
weniently disposed of first. It was contended on ne, appli the tenants that thé petition 
for eviction out of which these proceedings arise is not maintainable because of a 
prior petition for eviction filed on Tia the same. grounds which' had ‘been 

both by the Rent Controller and by the appellate authority on appeal. 
a e MG os a 

reject ‘any application under sub-section (2) 

eet ad sub-section (3 of section A which alsett beranta the same issues as 
< have been finally deci in a former proceeding under the Act or under the corres- 


vt EMP. Nos. 7472 and 7678 of 1949. . `- o roth February, 1950. 





14 DR. MD. IBRAHIM D. SYED AHMAD KHAN. = 
ponding provisions of the prior Rent. Control Orders between the same satel 
their tatives. The Controller dismissed the prior application on 
He held that the claim of the landlord was not bona fide., ancak on de mei 
to the Court of Small Causes. Before it came up for hearing. the tenants who were 
respondents intimated that they would raise the objection that the petition for eviction 
was not maintainable because of the absence of a‘notice,'to ut. This objection 
was evidently taken because of the decision of a Judge of ‘this Court who . held 
that such a notice was necessary... The advocate for the landlord thereupon made 
the following endorsement on the appeal memorandum... | |. : 

: “ This appeal is withdrawn with liberty-to file a fresh petition after giving notice. ” 
In consequence of this endorsement the Court dismissed the appeal as vihaan 
Learned counsel for the: petitioners contendéd that under section 12 (4) of the Act: 
the order of the Controller is final subject only to the decision of the a eran Tai sèh autho» 
rity and as pellate authority did not upset the order ofthe Controller, the 
latter became Anat and the issues decided’ by -the controller must: be deemed to: 
have been finally decided within the ‘meaning of the provisions of section 10. 
Mr. Soniaaundsrar for the iandlord-respondent ' on the ‘other hand contended 
that once the appeal was filed, the decision “of the Controller was no longer’ 
final, and as the appellate authority did not decide any issue on the merits, it 
Biel ot ene de een oe a as ee Gee D 2: 
relied on a recent decision of this court in Rangathaman v Davay}. 
That decision however is not directly in point, because it was ona eee 
set of facts. In that case there was no order of the Rent Controller on the 
The’ petition itself was withdrawn: because of the objection, that notice to quit 
not.been given: . It could not bė urged in that case that any issue had. been fi 
decided even by the Controller. ; But in the case beforp us there was sai a 
a decision on the merits. The guestion-is whether it could be held that, the issues 
were finally decided notwithstanding. the withdrawal of the appeal] .consequent on 
the preliminary. objection to the sustainability. Of the’ petition on the gro of want 
of notice. .The. questian is not’ free. from difficulty, but it is not necessary to, deal 
with it in view, o. an on naga panah which is sufficient to dispose ‘of 


mh 


the applications. 
» » The contention on behalf of the tenants that on: the admitted facts of the case 
the landlord cannot be said to be “ not occu a residential building of his own 


in the city” must be accepted.. ‘The material ‘as admitted by the- landlord: 
himself are as follows. The landlord owns two other houses. One of these houses 
is vacant. In another house the second wife of the landlord is residing with her father, 
and mother and others. The landlord himself is residing in a ren house, with hig 
first wife. He to stay sometimes in the house in: which his second wife is living. 
Sometimes both. the wives, would live together. Sometimes they quarrelled: At 
Ges ee Ear apes ley baa enrol Aad did wot aore o ie ie a) 
use 1 L 

On the-above facts can be it held that the landlord is not occupying a residential 
batida of his own? The learned Chief Judge considered that: © `' 

“ the fiction Of the unity of in the eye of the law does nòt nedemdrily drive ‘one to hold 
that a much-married husband Saar pijana adane deemed to be residing at eyery place where any of his wives 
js residing ”. 
and thata wife’s residence was not necessarily the residence ‘of the husband.’ it 
may be remarked with equal force that there is nothing which compels a Court 


to hold that a much-married man can keep each of-his wives- in a separate building 
of his and seek another bui for his own residence. Our decision must rest 
on the construction of the “ occupying” in section 7 (3) (a) of the Act. 


It is not aasy to give an accurate and exhaustive definition of the-word “ occupying ” 
As‘ pointed out by Lush, J, in the Queen’ w. St. Pancras Assessement Commitios®. 


~*Occupati ion includes poweasion.as its_primary element, but it also includes something more 
Legal possession does not of itself constitute an occupation. ” 4 6 T 


a. (i874) à QBD. Biar aga i T 
| A 
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The learned Judge ag ae opinion that for the of rateability if 
the owner of a house i it and kept it ready for habitation whenever he 
pleased to go to it, he was an occupier though he ight not reside in it one day 
1n a year. Ta Geland In te, Eav. Catend’ i wia lidl that residence and occupa- 
tion are not the same thing and a person can be the occupier of a house although 
he does not live in it. In that case a testator bequeathed to his wife any house 
of which he might at the time of his death be the owner and occupier. At the 
date of his death his wife was in occupation of a house which he bought and 
in which his furniture had been placed but in which he never resided use 
shortly after the purchase of the house he became of unsound mind and was removed 
to a mental house. It was held that the testator was the occupier of the house 
at the time of his death and that his widow was therefore entitled to the proceeds 
of the sale of the house. In the King v. Ditcheat?, Littledale, J., said 

“ There is a material difference between a holding and an occupation. A may hold 
though he does not . A tenant of a freehold is a person who holds of ano ; he does not 
necessarily occupy. In order to occupy, a party must be personally resident by himself or his family.” 
The following observations of Moore, L. J, in an Irish case, Martin Estates Co., Lid. 
v. Matt and Hunter*, are instructive : i 


“Occupation means that the owner is in actual physical enjoyment of the house, property 
oe estate by himself, his agents or servani., Strictly L , occupation by the owner cannot include 
the case of sub-tenants for the actual occupation is in A limited form of occupation is * residence’ 


which involves the dwelling for some od of the year on the premises personally of the owner or 
his family or alternatively, at least of his domestic servants, ” 


In our opinion a person must be deemed to be occupying a residential building 
at the time of an application for eviction if any of the members of his family includi 
dependants reside in the building with his permission and on his account, tho 
physically he himself might not be residing therein. The test is whether if 
desires he cannot at any time go to reside init. Now in the present case the house 
a ick heid wile radagi certainly a house which he can go to reside 
in at any time he chooses. His wife and his wife’s parents are residing there, 
because he has permitted them to reside. Ifthis construction were not to be accepted 
and actual physical residence at the time of the application is the test, then, the 
< consequences are ing. A man may have five houses and four children. 
He can arrange for each of his children to reside in each of the four houses without 
his residing in any of them and apply for eviction of the tenant occupying the fifth 
house. Such a contingency could not have been contemplated by Act, This 
` ig not a case in which there has been a separation between the landlord and any 
of his wives so that it can be said that the wife is residing in a house on her own 
account and as of right, say, under a decree of Court. 

We therefore hold that the landlord in this case must be held to be occupying 
a residential house of his own in the City and therefore his application for evic- 
tion must fail. There will be an order accordingly dismissng his (landlord’s) 
application, We make no order as to costs. 

V. S. = Petition ordered, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present —MR, Justicg PANGHAPAGESA SASTRI, 

Muthammal and another .. Appellants* 


Hindu Law— W1ll—Constrection—Boquest te husband and wife—Nature of interest taken—Death of wife 
lsaving danghter— Legacy, if lapser—Succession Act (XXXIX ef 1925), section 109. 

In the case of a bequest to two persons, unless there are indications in the document itself to 
show thatit isa joint bequest, the prima facis rule of construction is that the partics take itas tenants in 
common. ‘The fact that legatees are husband and wife is no such indication nor is the fact that they 


e D h 
Chandrakasa Udayar and others 


a. 


1 (1 1 Chancery 620, 3. 1925 N.I. 79 at 85. 
2. tie 9B. & O. 176: 109 E.R. 66, 
* Appeal No. 1191 of 1947. š 19th February, 1950, 


2 
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are to enjoy the properties from gen¢ration to generation which would indicate only the nature of the 
estate in their hands, Each Jegatee will be entitled to ome half of the properties. ee 
i Where the wife dies leaving a daughter there is no lapse of her half sharo, : E 
Appeal against the decree of the Court of the Subordinate J of Trichi- 
nopoly in A. 8. No. 69 of 1 preferred against the decree of the Court of the District 
Mood Trichinopel i , in O. S. No. 4g of 1944. 
S. Amudachari for Appellants. - , 
S. Ramachandra Aiyar for Respondents. aes 
The Court delivered the following i E 


Juvaænr.—The advocate for the appellant has argued that the bequest in 
favour of Kathayee and Natesa Udayan under Ex. D. 2 is really a joint t 
with benefit to survivorship between them... He relies on the principle of section 106 
of the Succession Act. It is true that the will in question is not governed by the 

isions of the Succession Act. It is now well settled that unless we find some 
indications in the document itself to show that it is a joint bequest, the prima facts 
rule of construction is that the parties take it as tenants in common. The fact 
that the legatees are husband and wife is no such indication nor is the fact that they 
are to enjoy the properties from generation to generation. This would indicate 
only the nature of the estate in their hands. In these circumstances, I agree with 
the lower appellate Court in its view that the ies are entitled only to one half of 
the properties each. In this view the decree for one half share of A and B schedule 
properties in favour of the plaintiffs and second defendant is correct. 

It is next argued that in view of the fact that Kathayee died leaving a daughter, 
there is no lapse of her half share. Reliance is upon the principle of section 
109. It was decided by a Division Bench of this Court in Ramamirtham v. anadhan}, 


age ene le of the rules under section,109 eee ie eee ak 
to, u wills not governed by the, Act. is is because the rule. of 
lapee is based upon a well established proposition that the legatee must survive 
the testator. It was only a statutory modification of this rule which was made 
by section 33 of the Wills Act of 1837 in England. That is the basis of the corres- 
ponding section 96 of our Succession Act of 1865, now replaced by section 109 
of the present Succession Act. Pee iD 105) eee doe nak appe o ae 
of construction laid down by the Equity Courts in England in favour of isi 
this exception to the: doctrine of la Moreover as pointed out by Mr. Rama 
chandra Aiyar the learned counsel for. respondents the rule is not one of construc 
tion. This is really a statutory modification because it is not a substitution of. the 
legal representative of the deceased child by the legatee. It is really as if the 
law provides that the property is vested in the child though predeceased and it 
will thereafter devolve as the property of the child including not only the legal 
heirs in case of intestacy but legatees in case where a will had been left. modifica- 
cation of the rule in the above terms cannot therefore be recognised in the absence 
of any statutory provision extending to the will in question. In these circumstances 
the argument against lapse prevails and therefore the conclusion on the first point 
stands without any need for any modification. 

It is next argued that the lower Courts were wrong in directing a retrial with 
regard to the properties covered by C and D Schedules. As regards the D Schedule 
properties there appears to have been no issue at all raised in the trial Court. The 
appellate Court was therefore right in remanding the case for trial. No RER 
as the C Schedule properties there was an issue. The trial Co - 
that there is no evidence but that observation does not seem to be correct, because 
there is same evidence on record. The trial Court thas not rejected the evidence 
but has observed that there is no evidence. In these circumstances, I maintain 
Fras el a pr Ml dra ty ecole a on aa O The 


second appeal fails is dismissed with costs: No leaye.  _ anche 


Sie er eet ke, 7 
4 . 
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. My attention is drawn to the decree of the appellate Court as drafted at pa 
26 of the printed papers. The view of the appellate Court was that the plain 
and second defendant were entitled to one of the properties in A and B Schedules. 
But the decree says it confirms the decree. of the lower Court. This is obviously 
a mistake. The decree will be amended accordingly to the following effect: |, 
f Ka ga se ne a aaa saa Na ngg ae 
ties in Schedules. A preliminary.decree to tha pascd. Parties ‘ve 
liberty td pol, Gira Gael dence big ii 4 | 
kk question of mesne profits will be decided on an independent application in 
is suit. : ; 
V. S. l l — Appeal dismissed. 
: IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
A A *~ Ni PRESENT — MB. Justice , Sussa Rao, 
Menankandi, Madhavi Amma ; ~ .. | Patitioner* 
D. 


Malabar Tenancy (Act XIV of 1930), section 3 ([)—Kanam—Some terms different from usual termi — 
Nature of deed. A , 

` A document contained all the material terms that are ger found in a kanam deed and the 
parties agreed to one or two terms which are not ordi ify. found in a anam deed, as forma nee 
stipulating interest-on an advance amount paid and the reservation of the right to bring the property 
to sale in case of non-return of the advanced amount in time etc., : ira 


, Hald, that the fact that the deed partook the character of a m and contained some terms 
other than those found in the definition of kanam did not make it any less a kanam. | 


Sundara Aiyar’s Malabar Law, (1922) Edition at page 290 followed. 
| > ‘Petition under ‘section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of the Distret Munsiff, Cannanore, 
in R. I. A. No. 2737 of 1946 in O. S. No. 254 of 1946, dated 2grd January, 1947. 
~. _A. Ackwthan Nambiar for Petitioner. E Í ' 

0. T. G. Nambiar for Respondent. 

. Thé Court delivered the following ; 

Kakang SR e only guestion in this revision is whether the suit transaction 
isa within the meaning of the Malabar Tenancy Act. A kanam is defined 
jn section 3 (F) of the. Malabar Tenancy.Act as follows : mal 
` “í Kanam’ means the transfer for consideration in money or in kind or in both by a landlord 
of an interest in specific immovable property to another (called the ‘ kanamdar ’) for the latter’s enjoy- 
ment the incidents of which transfer include no’ 


~- -+ (1) aright in the transferee to hold the said property liable for the consideration paid by him 
Sei teen Cotas Gad eee 


> - (2) the liability of the transferor to pay to the transferee interest on the kanartham, 
(3) the payment of ‘ michavaram’ by the transferee, | 
(4) the right of the tranferee to enjoy the said property for 19 yrears or any other period, 


` . 
‘ 4 


© (5) the liability of the transferee to pay a renewal fee to the transferor, if the transferee is 
permi to enjoy the said peroperty for a further period after the termination of the original period ;”” 


Ex. D i isa registration copy of the kanam-kuzhikanam deed C. Gopalan 
and ahother to M. P. Mannan and another. The learned co for the peti- 
tioner argued that the document is not a kanam as it consists of the following two 
te: A 3 A ut : ab aa $ t 5 A 
©. (1) that in regard to Rs. goo out of the advance of a mim of Ra. 1,000 the owner agreed 
pay interest at seven and a bali per cont, por anu dad > — pret 
“CGRP. No. 1083 of 1947. ee BS th November, 1949. 


iaai to IV g? 


a 
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(2) thar the Lane ir given ho right to bring the property tole in eae te mount # mot 
paid within the time prescribed.” | 
-As it contains the aforesaid two terms ‘which are not ingkaded i in the definition of 
-a kanam, it is argued that the transaction is not a kanam but a mortgage-and there- 
fore Act XVII of 1946 has no application. In Sundara Aiyar’s Malabar Law 
(Malabar and Ali thana Law by P. R..Sundara Aiyar, 1922 Edn. at page 
290), the nature o kanam tenure has been succinctly described as follows : Ani 
“ Kanam is described in the Sudder Court ae a Pipe ee oe the 
(mortgagee recovering i the he has ce paying 
the net profits (iuchar an) to Chie lendla It thus Aare character of both a leasc and a 
mortgage. Sometimes the one character predominates ; sometimes the other.” 
‘Therefore the fact that the document partakes the character of a mortgage and 
‘contains some terms other than those‘found in’ the-definition of kanam does not 
-make it any the less a kanam. [If it is kanam the kanamdar certainly comes under 
‘the definition of a tenant under the Malabar Tenancy Act. 


The Ga dribe d te ameng at eee a The peti- 
tioner in laint gave the terms of the kanam deed and described the respondent 
sas a adane aT he drng ah Gombak All the taneal ieme that are SEN 
‘found in a kanam deed. The fact that the ies agreed to one or more terms 
which are not ordinarily found in the kanam will not affect the question to be 
decided. ie Goce oie ee ei ee the meaning 
-of Act XVII of 1946 and the lower Court was right in ‘staying the suit under that - 
Act. This revision petition is dismissed with costs. 


K.C. | Petition Bina. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR. P. V- Ragauannan, Chief Fustice AND Daus Kemna: 
‘Swami NAYUDU. :`. | , ae 


Uma Satyanarayanamurty Se es Sek © ni Appallani* , 
5. = aos x + 
-Kothamasu Sitaramayya & Co., Dy its proprietor, Kothamasu š 
Sitaramayya Respondent. 
sna dn 5 sampi ran Snr” et fe es ea fe ka pst desis 
certain ieee ae af the contracts $ business” in 


erage notification peed to forward contr 
The intention underlyi dis Aces e r 4, ined under cine 5 of tho 


they would not be subject to speculatibn.’ Se Ta eee notification, 

pe a en AA eer (He contact B tiki ad liye One or railway receipt 

- or bjll of lading relating to it is not transferable. It is not enough that ruch documenta are not onten 
plated, because it cannot be said that they are prohibited. S 


The jyords .““ class of business” in the notification refers to- forward. contracta and to the clas 
-of goods in which the busiùċss is carried on. 
eee S. No.” 
“QI es ne 
P.. Somasundaram and M. V. Nagaramiak Appellant. OERE 


E AM 


“M. S; Ramachandra Rao ‘nid N. Bapiraju for Respondent. iss Sap XESS 

“ The Judgment of the Court was delivered by _ o NE 
Ths Chief Fustice—The plaintiff in O. S. No. 21 1 of 1945-0n the file-of'-the 
Court of, the District Judge of West Godavari at Ellore this appeal against 
‘the dismissal of his suit brought to recover a sum of Rs. WTA ae r 
breach of contract to sell certairi-quantities of groundnut oil On ‘19th Novem- 
mber, 1943, the plaintiff ehtered into three ' contracts with: the defendant for the 





1-* Appeal No. 509 of 1946 abd C. Mr P. No: 1228 of 1948. cc}. - athth December, 1949. 


qr 


Yo 
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pure of groundnut oilcake of various quantities (Exs. P-1 P-2 and P-g).: Under 
P-1, the quantity was 340 bags of 164 lbs. and the price was Rs. 22-8-0 per putti 
Of 800 lÜs. et usive of gunny bag. The place of delivery was Ellore boat or platform. 
The tine of delivery was before the end of May 1944. Under Ex, P-2, a similar 
qifantity at-similar price was agreed to be-sold and to be delivered at the same- 


' ` placè ‘But-the time for delivery was’ before the end of April 1944. . Under Ex. P-g 


the prict and the. place of delivery were the same asin Ex. P-1 and Ex. P-2 and 
the quantity 2040, in all, i.s., 150 tons of which 50 tons were to be delivered in 
April 1944, 50 tons in May 1 and 50 tons by June 1944. Long before the due- 
date’of performance, on 8th Ta , 1944, the tral Government promulgated: 
the Vegetable Oils and Ojilcakes (Forward Contract Prohibition) er, 1944.) 
Wndeethe- provisions: of that Order, all.forward contracts in respect of the arti 
specified’ in the schedule to the Order were prohibited after the specified date which. 
was 2th January, 1944. --Clause 4 of the Order provided that notwi ing; 
any custom, usage or practice of the trade or the terms of any contract, every fo 
contractin any article to which the Order applied outstanding at the close of business. 
on-the specified date shall be deemed to be closed out at such rate as the Central 
Government may by notification in the Official Gazette fix in this behalf. The 
clause also provided that the difference arising out of any contract so closed out 
shall; be. payable on the basis of the rate fixed as aforesaid, and the seller was not 
bound to give and the buyer not bound to take delivery. , By a subsequent notifi- 


. cation on the 13th January the rate referred to in clause’ 4 was declared to be “ the 


market rate applicable to such class of business on that date,” i.e., on 12th January.. 
On the same day that the order was promulgated, there was d notification excluding - 
from the provisions of the Order : Spe erat ee 

“ Forward contracts for specific qualities or types of any article to which the said order applies, 


and for specific delivery at a price, delivery orders, railway receipts or bills of lading against. 
which contracts aro not to third parties.’ 5 i 


On the roth April, the plaintiff issued through kis uki a nodes ax. D-1, 
eee > 


page I 
to the defendant stating that by reason of the aforesaid Order, the delivery in 


of the contracts which he had entered into with the defendant had been cancelled. 
and calling upon pt) Day the difference in price between the contract rate and 
the rate prevailing on 12th January, 1944, which according to him was'Rs: 27-8-o 
per-putti-of 500 lbs. The defendant never replied to this notice. -On 20th March, 
1945, the suit was filed for recovery of damages on the basis set out in the notice 
with interest from 12th January, 1944, the specified date under the Order. The 
main plea on behalf of the defendant was that the suit contracts were exempt from: 
thé application of the Order. as they fell within the scope of the notification under- 
‘clause 5 of the Order, and therefore as the plaintiff himself had committed breach. 
“df the contracts by inating them before the date of ce, he was not. 


_ ‘entitled to any-damages. The learned District Judge upheld this plea and dismissed 


the suit. He also gave his finding that if it were that the plaintiff was entitled to- 
damages he would fk the market rate on 12th January, 1944, at Rs. 24 per putti. 
; The main question in the ap is whether the suit contracts fall within the 
class of contracts set out in the notification under clause 5 of the Vegetable Oil and, 
‘Oilcakés (Forward Contract Prohibition) Order, 1944. It is common ground 
that these contracts are forward contracts for specific quality of an article 
to which the order applied and for specific delivery at a ified price. The 
controversy is mainly confined to the construction of the last part of the notification, 
namely, delivery orders, railway receipts or bills of lading against which contracts. 
are not transferable to boogie ses The learned District Judge held:that as. ' 
. her delivery orders nor y receipts nor bills of lading were contemplated. 
this case, because the contracts did not contain any stipulation as such. 
documents, the suit contracts must be deemed to fall within the scope of exclu- 
gion under the notification. Mr. P. Somasundaram, the learned advocate for the 
ee that this construction of the. notification was erro 
us that unless it was established that-in respect of these con delivery 
orders, railway receipts or bills of lading were not transferable, the benefit of 
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the notification would not: be’ available. On'the other hand, Mr. M. S. Rama- 
chandra Rao for the defendant contended that this: condition must be fulfilled only 
if delivery orders, railway receipts or bills of lading ‘are contemplated or provided 
for in the contract. We must confess that the language of the notification is not 
as clear as it could have been and it is possible to take two views on the construc- 
tion of this last clause. A similar clause-came up for interpretation before a Divi- 
sion Bench of this Court in A. S. No. 97 of 1948. The learned Judges (Horwill 
and Raghava Rao, JJ.) held that before the exclusion from the general prohibi- 
tion contained in the Order could be made, four conditions should be fulfilled,’ 
namely, (1) the contract must relate to an article to which the order- applied,- 
(2) it must be of a specific quality or type, (9). it must be for specific delivery at: 
a pened price, (4) delivery orders, railway receipts or bills of lading against’ 
such a contract must not be transferable to third parties. They accepted a conten- 
tion that the ‘last clause had a reference to the contracts themselves and held that- 
the condition related to delivery orders, railway receipts or bills of lading. In 
a decision of the Bombay Court in Firm Hansraj v. Vasanji1, the point was 
discussed at some length by i, J. In that case the princi contract’ was 
for what is known as spot delivery ; that is to say, where no delivery order or 
railway receipt or bill of lading would be ordinarily issued. The learned Judge 
held that the contract would not fall within the Exemption Notification, because 
the last condition was not fulfilled, namely, there were no delivery orders or railway 
receipts or bills of lading in respect of these contracts which were not transferable to 
third parties. The ratio decidendi of his judgment is to be found’in the following 
kahan ee WL GU WE rae ere ee nel conus 
tee agai j reason of a isi tthe 

Receipts, or Bilb of Lacking (which wore fierce a Tis conical ad be imaa) shoud 
not be transferable to third parties ....... BE Na : 
The learned Judge’s conclusion was as follows: ~ 


.“ In my opinion, if Delivery Orders were contemplated under these they were illegal 
as the Delivery Orders were not made non-transferable. If Delivery. Railway Receipts or 


1 
With res to the learned Jodee we with this construction of the notifica- 
tion. e intention underlying notification appears to be to grant the exemp- 
tion only to cases of forward contracts in respect of which there could bë some 
guarantee that they would not be subject to speculation. In our opinion, before 
any forward contract could fall within the notification, it must also be established 
that one of the terms of the contract is that a delivery order or railway receipt or 
bill of lading relating to it is not transferable. In this case, it may be that none 
of these documents was contemplated, but it cannot be said that they were prohibited. 
There was nothing to prevent the buyers sending the delivery order ın respect 
of the goods'covered by the contract and in that case there is no provision in the 
contract to make such a delivery order non-transferable. The result would be 
that the very mischief sought to be ted by the Order and the notification 
would occur. We therefore. differ, the finding of,.the learned Judge that 
the suit contracts)fell within the notification under clause 5 of the Order. 

The plaintiff then will be certainly entitled to. the difference between the 
contract rate and the rate to be fixed in accordance with the notification of the 
Government of 13th January, 1944, above mentioned. Now that notification mentio 
“at the market rate applicable to such class of business on that date.” The learned 
Judge on the evidence on record held that the market rate on the rath January, 1944 
was Rs. 94 per putti or Rs. 8 a bag. Mr. Somasundaram for the appellant wan 
the case to be sent back to the trial Court for fresh disposal of the issue relating to the 
market rate, because according-to him this matter did not receive. the attention 
` R Doaa : Kb baka | 
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560 ' THE MADRAS LAW JOURNAL REPORTS. [1950 l 


it ought to have received. We do not agree with him that the parties considered 
the matter of the rate as of minor importance. Practically the entire oral evidence 
is concerned only with the market rate. Apart from oral evidence, documentary 
evidence was also adduced by both the plaintiff and the defendant. In the lower 
Court an application for the admission of additional evidence was made after the 
trial was practically over. The evidence was as regards the market rate for ground- 
nut oilcake in January 1944. The learned Judge refused to grant the application, 
evidently because the application was made at a very late stage of the trial. In this 
Court, the ap t has filed an application (C. M. P. No. 1228 of 1948) for the 
admission of the entry sought to be relied on as additional evidence. We do not 
think that there is sufficient ground, for permitting the ap t to adduce addi- 
tional evidence now. If such evidence is allowed to be adduced, certainly oppor- 
tunity must again be given to the other side to adduce such other evidence as he 
may choose to let in. This will mean practically retrying the issue and such a 
course is certainly not warranted. Hence C. M. P. No. 1228 of 1948 is dismissed. 


Mr. M. S. Ramachandra Rao for the defendant drew our attention to the 
decision of Govinda Menon, J., in S. A. No. 1204 of 1948 in which it was held that 
the rate contemplated by the notification of the 13th January was the rate to be 
computed at the market price in the case of a forward contract entered into about 
go days earlier in which the delivery became due either on 12th January, 1944, 
or on the date between 8th January, 1 and rath January, 1 With great 
respect to the learned das we Wak the ds thing 1a that notfficadion to jury 
the computation of the rate in that manner. The learned Judge was evidently 
influenced by the use of the words “ class of business” in notification. But 
in our opinion, the class of business refers to forward contracts. It refers to the 
class of goods in which the business is carried on. Otherwise, it would mean that 
the Government after having decided to prohibit all forward trading, at the same 
time wanted to take into account the main ingredient of such trading, namely, fixing 
of a price in advance for future delivery. On the other hand, there is another 
decision of Balakrishna Aiyar, J., in CRP. Nos. 1058 and 1059 of 1948 with which 
we are in agreement. The learned Judge held that the market rate must mean 
the rate at which the article could be purchased in the market and taken ready 
delivery of. We agree with the following remarks of the learned Judge : 

“ By the notification issued, the Government of India made fi contracts illegal. In other 
words, the result was that in the cye of the law the market for forward tracts ceased to exist. The 
Government of India would have been stultifying themselves if they had in the same breath stated 


that these contracts were to be liquidated with reference to prices prevailing in a supposititious 
market which in law could not exist ‘and which they themselves had utely forbidden.” 


The question then is whether the finding of the lower Court that the market 
rate on 12th January, 1944, was Rs. 24 a candy or Rs. 8 a bag, should not be 
accepted. We see no reason not to accept it. As the quantity covered by the 
three contracts is large and as there is likely to be a difference in price between 
wholesale and retail, the best material for fixing the price appears to be the sale 
of 110 bags of oilcake on 11th January, 1944, at Rs. 24 a candy. ~- 

On this basis the plaintiff would be entitled to a decree for Rs." 1,960 as 
damages, : 

The learned advocate for the appellant claims interest on the amount of damages. 
This-he will be entitled to only from the date of the plaint. Otherwise, there 
cannot be an award of interest on damages ascertained for the first time now. 
‘The amount of damages will carry interest at six per cent. per annum from the 
date of the institution of the suit. . 

The appeal is allowed in. and the parties will pay and receive propor- 
tionate costs in this Court and in the lower Court the plaintiff will get his costs 
on the amount decreed. 


`y. P. S. l as Appeal allowed in part- 
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IN THE HIGH COURT OF JUDICATURE AT MADEE 
PRESENT :—Mr. Josriæœ Cuanpra REDDL 
a E paryenareyens Raju and others .. Petitioners.* 
Madras Act (a of of 1888), section 12—Publss place—WKat constitutss—Heuse surrounded by a 
compound wall but and abandoasd—Gaming in—If an offence. 
In order 19 comite a public place within wedon 19 of the Madras Gaming Act, it is not 
proved 


necessary that the place be a public property ; but if ıt is a private property it must be 
fees ar cab, Mhe publi could liave accem to it, but ita a place to which the members of the public 


Where a house is surrounded by d wall though it might be on the roadside, abandoned 
and in x dilapidaiod condition tint would not make ira Public place unlen it i established by the 
tp 


prosecution that the public were as a matter of fact frequenting lace, particularly when the 
owner asserts that his permission was t to enter the house. : Hence e found ling in . 
sah ihote canoe be cece A codec erie caer Ace a a 


Gasc-law discussed. 

Petitions under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Sub-Divisional Magis- 
trate, Bhimavaram, in C. A. No. 23 of 1949 (C. C. No. 271 of 1949, SHENAY Sub- 
Magistrate, Bhimavaram). 

P. Satyanarayana Raju and P. onaind Raju for Petitioners. 

The Assistant Public Prosecutor (4. S. Sivakaminathan) for the State.- 

The Court made the following 


Orper:—The petitioners in this case were convicted tide section: 12 of 
the Madras Gaming Act and sentenced y a fine of Rs. 15 each and in default. 
to undergo simple imprisonment for one oe each by the Stationary Sub-Magistrate, 
Bhimavaram. It was also ordered that the sum of Rs. 251-13-9 seized by the 
police should be confiscated. On appeal the Sub-Divisional Magistrate confirmed 
the conviction and sentence passed on the petitioners. 


\ , The case against the petitioners is that on the night of 13th February, 1 aie 
petitioners were found playing cards for money by the Station House Officer who was 
examined as a prosecution witness, in a dilapidated house belonging to D. W. 1. 


The Courts below held that the house wherein the A cee aie were gambling 
was a public place within the meaning of section 12 of the Gaming Act because 
it was a dilapidated house by the side of a road in a conspicuous place, and there 
was a kilti shop by the side of it, and therefore the accused were guilty of an offence 
under that section. 

It is not disputed that “ the Pen onen ” were caught while playing cards for 
money on the night of the 12th February, 1949, but the main contention raised on 
behalf of the petitioners is that an offence under section 12 was not committed ‘by 
them as the place where they were bling is not a public one within the 
Tearing of that section. Section 12 of the Madras Gaming Act provides that 

“Whoever is found gaming with cards, dice, counters, money or other instruments of gaming 
in any public street, place or thoroughfare or publicly fighting cocks, shall be liable on conviction. 
to fine ot exceeding fifty or to imprisonment not exceeding one month ; and such instruments 
of gaming and money be forfeited.” 

The simple question that falls to be decided in this case is whether the house 
in which the petitioners were gambling with cards is a public within the 
meaning of section 12 of the Act. It is in evidence that tho the house is a 
kaw uae one it is surrounded.on all sides by compen walls and that Pople 
could not have access to the building without permission of the owner 
Can it be said therefore thatthe house is a public place by reason of the fact that 
tod dll idsied Suc gue by ac ac CE sree aa etc IR ee 





* Cr. R. C. Nos. 1125 and 1403 of 1949. 8th February, 1950. 
(Cr. R. P. Nos. 1058 and 1325 of 1949). 
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Reliance was placed by Mn Satyanarayanaraju a for the petitioners 
in this revision on, In re Unna Muhammad'., It is lai Ponta ih pee 
in a tank bed is not’an offence under section '12 of the Madras Gaming Act because 


© the word ‘ “place? in section 12 means from its context a place akin to a steet or thoroughfare, 


used ły and necessarily by people going from one lace to another and that the real offence 
dealt with in section 12 of the Madras Gaming Act, is A waga or annoyance to wayfarers and 
pedestrians,” 


The learned Dage followed a ruling of a Bench of the Bombay High Court 
< in Emperor v. Hussain’, which laid down that'a railway carriage forming part of 
a through special train was not a public place within the meaning of section 12 

. of the Prevention ‘of Gambling Act. 


It is pointed out in v. Jusub Ally?, that the gist of the offence under 
' section 12 of the Bombay Npr Gambling Act which corresponds to 
section, 12 of the Madras Gaming Act consists in individuals 
gambling with such that the passer-by cannot well avoid 
aa coe es inclinations lie that way—to join exfollow a 
pan Sk aa , 
It was held gt the aed ho ied on` gambling in a boat hastened for that 
purpose and anchored in Bombay harbour a mile away from the land. had not 
committed an offence under section 12 of that Act. 


Another decision cited to me by Mr. Satyanara’ tyanarayanaraja i the one in Jaa 
+ Raghunadhu v. Emperor‘, where it is laid down that igih GE a: DEN residence 


‘e is nota public place though it is along-side a public road and accesible from it. 


This decision has not got much of bearing on the point to be decided by me. 


‘The law on the subject has been succinctly laid down in Quen v. Wellard’. 
The: principle enunciated in that case is that a place is a public though it is 
a private property when it is shown that the public are in the habit of reso oo 
to it and no one prevented them from so resorting to it. This principle was foll 
in a number of cases by almost all the High Courts. 

Following’ this decision it was held in Crown Prosacutor v. Govindarqjulu’, that 
a legal right of access by the public i is not necessary to constitute’a public 
ick ee a public place is one which is resorted to by the public whether ae ieee 

or not. It was held in that case that me the wer Toa aay 
of "tents y behaviour in the harbour d be convicted for an offence 
under dap A of the Madras City Police Act as the harbour premises constitute 
a place of pubic resort. _ ' oe 

In King-Emperor v. Musa’, the same principle has been laid down.’ In this 
case the question that arose for consideration was whether the open space within 
the compound of a Hindu temple in the town of Coimbatore was a public 
within the meaning of section 3 (10) of the Madras Towns Nuisance Act. - en 
and Sadasiva Ayyar, JJ., who constituted the Bench answered the ae in is 
affirmative. - 


be a T pamela Sulaiman, J, enting with the’ apesan whether a 
p was a public p within section 13 of the Public Gaming 
Act which corresponds to section 12 anew Gaming Act held that a vacant 
land which was private property and surrounded on\three sides by fields and on 
the fourth a stream was not a publie place. In the course of the judgment 
. > the learned Judge observed that . 


‘a place to which the public bad tine by righe penino usage, ee Gas: acai Goulds 
ki eaaa ja ong the wirest could see what was going um there” en ANI Memba SENG pae 
street could sce what was going un there,” 5 
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‘It was further stated: "there that it must be a place either open to. the. public 
-or actually used by the public, the mere publicity of the situation ‘mot “being 
sufficient. : In Ahmed AE v. King-Emperor1, it was d that a private grove ‘was not 
a public place although people could pass through it while going to the pasar its, 
“boundary wall being broken at places. 

Another decision that followed the ruli v. Wellaid’ is “Ramjank 
Patwa v. Emperor*. It was laid down there a A, es ge 
a place where two foot-paths meet, was not a public place within the meaning 
-of the Bengal Public Gambling Act. It is unnecessary to multiply: decisions on 
this point. ‘The principle deducible from all these decisions is that in order.to 
-constitute a public within section 12 of the Gaming Act it is not necessary. 
that the place should be a public property but if it is a private property ; it must 
‘be proved that not only the guile reer but it is a place to which 
members of the public in 

Applying the inciple id down in all these cascs T mrt old thar the le 
pidated house in'w e petitioners were playing for money is not,a public place 
Tain He ais oF ee 12 of the Act. All that the prosecution has 
in this case is that it was an abandoned house by the side of the road and- that 
“there was a small betel-leaf shop nearby. The “prosecution” has not established 
‘that the public were as a matter of fact frequenting that place ; on the other hand 
‘the testimony of the owner of that house is that his permission was sought to enter 
‘the house and it was not disbelieved by the Courts below. It is also m evidence 
‘that the house is, surrounded by compound walls on all sides. I therefore :hold | 
that the Gaeta are not guilty of an offence under section 12 of the 4 

and therefore they are entitled to an acguittal. The conviction, and 
entene ped on the petitioners are set aside and the ines Ë ie all be Saeed 
tto them. The order of confiscation of the money the petitioners 
A a R The money sized fom the pedtionen wal be returned to. 


f 


V. S. = ' ` Petițion dlliwed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ~:t- 
PRESENT :—MR. JUBTIGE PANGHAPAKRSA AYYAR, | vee 
-Avarenkal Kunhayadru and others. ..  Petitioners® | 
D. $ Do or peek Ree 
‘Clankara Ali Kutty ; Respondent. . 
Madras Tenants and Protection Act (XVI Te ani— U 
tee Ae o Byes ( of 1946)-—Tex sxfractary morigagw'ar panayam- 
or A mere unutructuary mortgagee or pauandarin ponenion wil ot be a tenant under Act XVII 
I 
Petition under section 115 of Act V of 1908, praying that the High Court” 
‘will be pleased to revise the order of the Court of the District Munsiff, Tirur, dated 
th December, 1949, in I. A. No. 3864 of ‘1949 in O. S. No. 457 of 1949: | | 
S. R. Subramania Aiyar for Petitioners. < , ial 
D. A. Krishna Variar for Respondent. 7 
The Court delivered the following : 
' Jupoment.—I see no reason to interferé in revision. The petitioner ds clearly . 
.a usufru mortgagee and not an “ intermediary ” also, as in the case in Govindan 
-Nair v. Appu Kutiy*. So the lower Court is not proved to have erred in law in 
a stay, as the petitioner would not be a tenant under Act XVII of 1 Thel 
«counsel for the petitioner relies on the ruling of Subba Rao, J., in Unnoli v. Subra- > 
mania’. e There adso, the usufructuary mortgagee was held to be a tenant as he 





1. (ree a 129: . 4 ete I ML J. 475. ` 
2. (1884) 14 QBD. 63. 5. (1949) I MLJ. 527. - - - 
3. A. 1937 Pat. 276. ; i 

*G. R. P. No. 2050 of 1949. l asth February, 1950. 
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was'an “intermediary.” and so got in under that category. The petitioner here 
is a mere usufructuary mortgagee or panayamdar in possession as in the case in 
Kunhamu v. Raman Nambisan1, wherein Subba Rao, J., himself held that such pana- 

yamdars will not be tenants under Act XVII of 1946. 


The learned counsel for the petitioner urged that it was against logic and 


-Gommonsense to Hold that a usufructuary mortgagee in possession will not be æ ` 


‘tenant under Act XVII of 1946 but that he will become such a tenant if he leases 
out the land and becomes an “ intermediary”. I see nothing contrary to logic 
and commonsense in this. An alien living here may not be a citizen, but his son. 
born here may be, or even he may become a citizen if he does certain acts like’ 


staying here for some , etc. And besides, law need not always conform to logic 
and commonsense. ition dismissed. No order as to costs in the peculiar 
circumstances... 

G. M. P. No. 10307 of 1949 (for stay) : Dismissed. No order as to costs:. 
-7 KQ —— : Potition dismissed. 


_ IN THE HIGH COURT.OF JUDIGATURE AT MADRAS. 
- + Present :-—Mr. Juerice SATYANARAYANA Rao AND Mr. Jusrias VISWANATHA. 
SASTRI. 
The Provincial Government of Madras, represented by the 


ea biel : . ‘Appellant* 
Neéeli Voce ia Iraga and others: i ' 4, Respondents. 
f : LS sar tae Gan fad wc Nga We of ome ak 
“dealer” Hable to sales tax—Reenipt of commission_from seller as well as ature of transaction ard 
-fect 
Ta A commimion agent who wells or on behalf of the principal is not a “ dealer” and is not 
liable to taxation in respect of the and sales effected by him on behalf of the principali 


at his instance and such transactions do not‘constitute his “ turnover”. 


There is no reason why a person who is a commission agent should be under a disability to act 
on behalf of a» purchaser and seller in the same transaction relating to the sale of goods. Even im 
such a case he would not be a dealer and no question of availing himself of the exemption under , 
section-8 arises. When the agent brings about the sale of the goods on behalf of a seller and at the- 
paso yer ga purchas of thie rame goods by a purchaser it would be difficult to see why- 

i i should be made on the basis of the entry 

in the accounts, whether it is entered as two transactions or as one transaction. In either event,. 
the agent is not the seller and is not the buyer. The turnover is not his turnover as goods did, not. 
belong to him at any moment. Assuming that the exemption under section 8 is necessary in such. 
a case it is difficult to.see why, even if the transactions are simultaneous, he should not escape under- 
section 8. The fact of the matter is not whether the transactions are simultaneous or different 
but whether the agent has constituted himself a dealer by purchasing the goods on his own account. 
oc selling the goods on his own account. | 

If a person therefore buys or sells on behalf of a known princi the exemption under section & 
is really unnecessary. The expression “ known ” in on 8 is not the samo as “disclosed 
principal ” and ought not to be contrasted undisclosed ” familiar to the law of 
contracts, dg a oa Gc tn the otic to cece aia on whose behalf” 
the agent hag pg nt pd aan ie a #0 as to enable the agent 
to transactions escape taxation. undisclosed principal is a person 
Ean G Go suet hooey aor ee fee ee ae ee ajaga ANA 
ee indicated. in. a account 40 as eon te Government to~ 
tax 
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t gets the licence to sell ho would save himself the risk of being called 

segan abn liable to prosecution ; but even if he does not take out a licence if 

Gite Gat hou sale nna neces eee ene ee 
os Tax Act 
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pe 
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"Tle Pra e Narasimha Reddy, (1947) 2 MLL.J. 220, approved, 
Chettiar, In re, AT ian J: 98 and Provincs of Madras v. Firm of Kanigolla- 


Galatoae ee (1949) 1 MLJ. 


= sans Ses ae nip arga EE ET ono EN ndt become- 
a dealer merely because he lies for a licenct undef section 8 of the Act; oven if ho had violated 
tho conditions of the licence c nature of the burinen is the determining factor. If the person carries. 


; 1. `O. R, P. No. 1158 of 1948. ‘ 
' Second Appeals Nos. 740 to 743 of 1949. 25th February, 1950. 
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on sales and purchases on his own apcount ho will be a dealer and would be liable under the taxation: 
section to pay tax on his turnover ; but if ho merely acts on behalf of a known principal—whother 
in the matter of salo or in the matter of purchase—he would not be liable at all to tax under the Act, 
irrespective of the questién whether or not he had obtained a licence under section.8. 


Section 8 is intended to cover transactions of accommodation contemplated by Explanation 4. 
< to the definition of “ turnover ” in the Act. In such a case notwithstanding the fact that at same 


point of time the ownership of the | had vested in him while the was made only to 

accommodate a person, he shows in his accounts the agreed commission or brokerage 
and acts on behalf of a known principal and not a fictitious or one and also makes it 
possible to levy the tax by including the turnover in the,turnover of the s principal be would 


o ee ee ee ay ee eae 
t of time. 


Per Vistoanatha Sastri, 7.—It is a sound and well-recognised that a “ taxing statute must 
impose a charge charge in clear terms or fail, since it is to be construed comira profe ” Section 8 of the 

es Tax Act is not a charging section but an exempting section and it is not permisible to infer or 
MPT alay tates: Som. secon 6 hen gena ee ee section does not impose the- 
burden, A commision agent or any other agent who buys and sells goods on behalf of his princi 
asa mere Berio Wend ni anaa i: the pt of aa aa Dy aera La ee 
to. be get free by section 8. 


There is no reason why a broker or commission agent who gets a commission or brokerage 
both fcc: the buyer and thescller of the goods at the same time and in respect of the same trans-- 
action should lose the benefit of section 8, even if such broker or commission agent were li to be 
treated asa “dealer” which he is not. A brokerage ot commission taken from, the ler and 
buyer of goods with the knowledge of both is nonetheless an “‘ agreed commission”. The licence 
issued in this case does not prevent such a mode of earning brokerage or commission. 

Appeals against the decree of the District Court, Bellary, dated 19th July» 
1948, in A.S. Nos. 22, 23, 24 and 25 of 1948 preferred against the decree of the 
District Munsif Court, Bellary, dated 14th October, 1947, in O.S. Nos. 456, 457 i 
463 and 565 of 1946 respectively. 

The Advocate-General (K. Rajah Aiyar) and the Government Pleader (K. Y 
Kuttikrishna Menon) for Appellant: 


T. V. Muthukrishna Aiyar and K. Srinivasa Rao for Respondents. 
The Court delivered the following 


Jupoments :—Satyanar Rao, 7——All these four second appeals thee as 
vincial Government of M raise in and difficult questions of 
the Madras General Sales Tax Act, 1939, ( Act IX of 1939, erred ts ae in 
the judgment as “the Act”). The appellants were unsuccessful in both the Courts 
and hence these second appeals. 


The four suits out of which these second appeals arise were instituted in the: 
District Munsif’s Court of Bellary by different plaintiffs against the Provincial 
Government for a declaration that the assessment of sales tax imposed upon them: 
was illegal and void. As the suits raised common questions of law and similar 
questions of fact, by consent of parties they bee aie Se er and disposed of by 
a common judgment both by the District Munsif and by the learned District Judge. 


The plaintiffs are commission ts who carry on trade at a place called: 
Adoni in district. Besides dhe: misan business, they also carry on 
independent win gh of their own. Under section 8 of the Act they were granted 
licences permitting them to carry on commission business which is styled Dalali 
in the isi; aaa Under the terms of the licence the plaintiffs are not 
e to ee There was no- 
a gda, Aa aD ee upon them by the Deputy Com- ` 
erdal Tax OCE id repect of the commission business. In the years 1943-44: 
however, the Deputy Commercial Tax Officer thought fit to impose upon the: , 
plaintiffs sales tax on the und that they had violated the terms of the licence: 
and therefore disentitled to the exemption. The plaintiffs carried the matter., 
in ap to the Commercial Tax Officer and also in revision in the Board of Revenue” 
but they were unsuccessful throughout. Hence these suits. 


The main ground on which the Commercial Tax Officer im sales tax 
was that the plaintiffs collected double commission in respect of the same trans 


70 7 
| 


i 


~ 
t 


566 THE MADRAS LAW JOURNAL REPORTS. [1956 


action of sale both from the buyer as well as the seller and that the commission 
received from the purchaser was not entered in the seller’s account. In ‘addition 
to this, it was also and by the defendant that the plaintiffs collected certain 
amounts as rusums for Dharmam, Gumastha, Vasool, etc. and without spending 
these amounts for the purpose for which they were collected they were in the hands « 
of the plaintiffs without even rendering an account of such collections from the 
buyer in the seller’s account. For these reasons it was alleged by the Government 
that the conditions of the licence, had been violated and that therefore the plaintiffs 
should be treated as not entitled to any exemption and should be deemed to be 
“ dealers” within the meaning of the Act. Various issues have been raised in the 
suits covering the contentions een the parties. Most of these paints on which 
there was controversy in the Courts below have now not been urged before us 
in the second appeals and it is not, therefore, necessary to advert to them in detail. 


Before referring to the relevant provisions, of the Act and the rules framed 
thereunder it is to refer to the nature of the business carried on by the 
plaints ns established by the ideie in te case. The findings of fact by the 
courts below have been accepted on behalf of the appellants in these second appeals. 
The of the business which was proved by the evidence in the case was not 
seriously contested by the Government in the trial court. The learned District 
Munsif carefully considered the evidence and stated his conclusion in very clear 
terms on this aspect of the case. In order to better a iate the contentions 
that have been before us it is necessary to have those conclusions as back- 
ground for this judgment. The matter has been ably and clearly summarised by 
the learned District Munsif'in paragraph 8 of his judgment as follows : 


“The who rabe groundnuts on their lands or on the lands taken by them on lease go 
to the shops of the plaintiffs and take ty guony Sonictimes they also borrow money in 
advance. Sometimes later after the t crop on the land has been plucked, the ryots up 
the bags and bring their groundnuts to the poe, shoparoariy in the morning. At these shops 
there will be certain coolies who will the Arn egies ae pjah paid. A 
Httlo later in the morning, the plaintiffs (who will hereafter be referred to as dalali ts) send 

asri 


' mayya’s accounts have been filed as Exhibits A-ga and A-353. After these 
to the ahops the dalali merchants allow them to inspect the ee The iter 
i the 


enter into a bargain about the prices. The ryot who is the let oui eee 


meaning : 
chintala books. Exs. A-25 and A-a6 are the ckiataly account books of Nelli Vocrabhadrappa. Em. 
4-27 and A.28 are'the ckintalu account books of Chakoli Abdul Huq and Exs, A-29 and A-go are the 
chintalx account books of Pratap Venkatasami and Eranna. After the weighment is over, the dalah 
merchant draws up © patti in favour of the purchaser. In this patti, the number of bags sold, the 
weight of the goods and the price thereof would be noted. To this would be added 2 items. , The 
fist item is the commission which goes to the commimion agent and i 


commission Se ee eee ee ed and the balance ras: the 
value of the goods which is given to tho sell te But the seller is called upon to pay certain amounts. 
He has to pay dalek or commission. He will be charged certain other small sums wlich are called 
Ginesta, Dhesa, APIE Kimia Ad ah ami. The ent of those sums is consented 


commision from the buyer with the knowledge of the seller.” 


The Tenens District Monar alo recordad @ ‘fading da ie yano wronads of 
attack which have been levelled on behalf of the Government. The first ground 
Was that the phunta pollee ied Comuaiasiom poti irer the selan aswell a4 For 
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the buyer which was the ground on which the Deputy. Commercial Tax Officer. 
sustained his order imposing sales tax: But in the written statement filed by the 
Government and in the ents before the learned District Munsif it was conceded 
that there was no objection for collecting commission both from the buyer 
as well as the seller if it was agreed to by the principals. The next ground urged 
was that in the’ account of the seller maintained by the plaintiffs the commsssion 
paid by the purchaser has not been included. The learned District Munsif was 
satisfied on an examination of the entries in the books that the commission collected 
from the buyer was also entered in the account books and that the charge was 
unfounded. The commission was collected both from the seller and the buyer 
with the knowledge of the principals and when the principals concerned were 
known principals, He overruled the contention of the defendant that certain 
items besides the commission such as the cooly charges were appropriated 
by the plaintiffs themselves. The cooly charges were collected from the buyer 
and not from the seller direct and were immediately paid to the cooly. The gumasta, 
dharma, sample rusum and receipt amounts were collected from the ryot from a 
long time and were the usage of the trade which was well known in Adoni and 
-ther places and therefore they were incidental on payment of the agreed commission 
and brokerage. The last of the objections was that some items were not utilised 
for the purpose for which they were intended. On this part of the case the learned 
District Munsif found that in some instances it was, in fact, utilised but in others 
they were detained in the hands of the plaintiffs. He therefore came to the con- 
clusion that none of the terms of the licence were violated by the plaintiffs and that 
even if the amounts collected by the plaintiffs were not appropriated for the p 
for which they were paid by the principal that would not be a violation of any of the 
terms of the licence so as to entitle the Government to levy sales tax. The learned 
District Munsif went further and held that even if the plaintiffs had violated the 
- terms of the a ee ee a “ dealers’? within the 
meaning of the Act unless it was establi that, in fact, in any particular case 
ee ee It was pointed 
out in cases where the plaintiffs bought goods for themselves and sold them 
for their own private gain they maintained separate accounts in respect of such 
transactions and these were included in their turnover. The transactions relating 
to the commission business were separate and were independent from the trans- 
actions on their own accont. He summarises his findings on the various issues in the 
suits in paragraph 22 of his judgment. He found on issue 1 that the plaintiffs in 
these suits are licence holders, on issue 2 that they are exempted from sales tax 
on commission agency business, in issues 3 and 4 that they are entitled to charge 
double commission which was being credited in the accounts and that even if it is 
not credited it is not a violation of the terms of the licence, and that the collection 
.of double dalali is customary and does not violate the terms of the licence ; on 
issue 5 that the collection of rusum, dharmam is not a violation of the terms of the! 
licence, and on issue 6 that plaintiffs were agents and not dealers in groundnuts 
in respect of agency business. In the result, he granted a decree in favour of the 
plaintiffs as prayed for. 

On appeal, the learned District Judge agreed with most of the conclusions 
of the learned District Munsif on law and fact. He seems, however, to differ 
from the learned District Munsif in his view that even if the terms of the licence 
were violated the plaintiffs would not become “dealers”. In another part 
-of his judgment he expresses the view that unless the Commercial tax authorities 
prove that the plaintiffs become dealers and carried on transactions as dealers 
in violation of terms of their licence as commission agents they would not be 
liable to pay tax. It is not clear, however, from the judgment of the learned District 
[ugo whether! he finally takes the view that’ mere’ violation of the terms of the. 

icence would constitute the plaintiffs ` dealers and therefore liable to pay tax as 
dealers if it is-not otherwise proved that they bought or sold goods on their own 
account and not on behalf of known principals. He, however, accepts the view 
that the Government failed to establish that the plaintiffs were dealers in respect, 
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-of any of the impugned. transactions, i.e., in the sense that they were sellers and! 
buyers themselves on their own behalf and not merely persons who acted on behalf 
of known cipals. The learned District Judge was in entire agreement with. 
the learned District Munsif in holding that there was no breach of any of the terms. 
of the licence and that the tax imposed by the Commercial tax authorities was 
not legal. ; 
; The positjon, therefore, now is that most of the grounds on which the Com- 
mercial tax authorities imposed the sales tax on the plaintiffs were unfounded 
and, in fact, when the matter came to trial they were not able to sustain some 
of the pounds on which the tax was imposed upon the plaintiffs. On behalf 
of the defendant there is a clear attempt to shift the ground from time to time and 
to sustain the orders imposing taxes by some means or other—whether the Govern- 
ment was justified or not. I was constrained to refer to this aspect of the case as 
it would be quite unsafe to leave entirely the decision of the legality of the imposition 
of sales tax to taxing authorities themselves as it seems to me that the authorities. 
concerned find it delicate to acknowledge their own mistakes. 


The legality of the taxes imposed in these cases has to be considered under the 
provisions of the Act and the Rules framed thereunder, before they were amended 
in 1947 and 1948. It is necessary at the outset to refer to the relevant provisions 
of the law as they stood before 1947. Section g of the Act is the section which. 
imposes the tax. It is as follows : 


“Section 3 (1). Subject to the provisions of the Act, every dealer shall pay in each a 
tax in accordance with the scale ined below :— me ae oe 
(a) (i) If his turnover does not exceed fifteen thousand rupees. .. Ninety-six rupecs. 
(ii) If his turnover exceeds fifteen thousand rupees but does not 
exceed twenty thousand rupees -» One hundred and forty- 
; four rupecs. 
(6) If his turnover exceeds twenty thousand rupees .. One per cent. of such 
` turnover. 


_ Provided that any dealer whose turnover in any year is less than ten thousand rupees shall not 
be liable to pay the tax under this sub-section for that year: 


_ Sub-section (2) empowers the Provincial Government to frame rules to deter- 
mine the turnover. Sub-section (g) is not very important and is therefore omitted. 
This section uses the words “ dealers” and “turnover”. “ Dealer” is defined. 
in section 2 (b) thus : 

“ ‘Dealer’ means any person who carries on the business of buying or selling goods ; 

Explanation (1).—A co-operative society, a club, a firm, or any association which sells goods 
to the members is a dealer within the meaning of this clause. 

Explanation (2).—The agent of a person resident outside the Province who carries on the business 
ofbuying or selling goods in the Province, shall be deemed to be the dealer in respect of such business 
for the purposes this Act.” 

“ Turnover ” is defined in section 2 (1) thus: 


“< Turnover’ means the te amount for which goods are either bought by or sold by a. 
dealer, whether for cash or for yment or other valuable consideration i that the 
proceeds of the sale by a person of agricultural or horticultural produce grown by hi or grown 


on any land in which he hasan interest whether as owner, usufructuary mortgagee, tenant or 
otherwise, shall be excluded from his turnover.” ; 

There is an Explanation to this definition which contains three subsclauses. 
Of these, sub-clause (iii) is relevant. It says: 

“ Where for accommodating a particular customer, a dealer obtains goods from another dealer 


and immediately disposes of the same to the said customer, the sale in respect of such goods shall be 
included in the turnover of the latter dealer but not in that of the former ;” 
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S Sale” is deftned by section 2 (A) thus : 

“‘ Sale’ with all its grammatical variations add cognate expressions means every transfer of , 
4he property in by one person to another in the course of trade or business for cash or for deferred 
payment or o valuable consideration, but does not include a mortgage, hypothecation, charge 
or pledge”; 

The Explanation provides : 

“CA transfer of goods on the hire purthase or other instalment system of payment shall, not- 
withstanding the fact that the seller retains the title in the goods as security for payment of the price, 
be deemed to be sale.” 

Sections 5 and 8 provide for exemption from tax. Section 5 relates to general 
exemption from taxation in respect of the turnover by the sale of cotton yarn and 
handloom, etc. Section 8 deals with licensing and exemption of agents. It is as 
follows : i ; 

“The Provincial Government may, on application and on t of such fee as may be 

ibed in that behalf, licence any pason under this section for an agreed commission or 
Erokerage buys or sells behalf of known principals specified in his accounts in respect of each 
sransaction. and imay. exalt Tom the tax under section g such of his traneactiotts ai aro carried oct 
dn accordance with the terms and conditions of his licence : 


Provided always that, save where the transaction consists of a sale by a of produce 
Sree by hind of on tis Inne ng aiioe pion shall FE 1 pakal sane An Ng sapaa 

dem whom Tebu Wore made ag MA bae bean 99 Wa bat ea woriiel 

were or 
nan purchase ve £0 an exemption provided 

‘Turnover and assessment rules were made by the Government under section g (2) 

of the Act. Under rule 4 “ The gross turnover of a dealer for the purpose of 
these rules shall be the amount for which goods are sold by him”. is sub. 

clause (1) ; sub-clause (2) enacts a method by which the gross turnover of the 
goods specified therein has to be calculated. It says : 

“In the case of the ucdermentioned goods the turnover of a dealer for the purposes of 
these rules shall be the amount far which the goods ars bought by him.” f 
j aoe these is, included groundnut. The result of this rule is that when 
the groundnuts are purchased a dealer and sold subsequently he has to pay 
the turnover tax only on the cost price and not on the sale price. Under the rule- 
making powers conferred by section 19 of the Act, Sales Tax Rules have been framed 
‘by the Government. These provide the method and the manner of issue of 
licences and also other provisions. Part II of the Rules deals with the licences to 
‘be given under sections 5 and 8. Under rule 8, if the conditions of the licence 
‘were not observed, the Deputy Commercial Tax Officer is empowered to cancel 
the licence. Rule 12 requires the dealers and agents to maintain separate accounts 
in respect of their transactions also as commission agents. - 

. The arguments before us covered a wider field, viz., the question whether a 
commission agent could ever be a “dealer” and liable to be assessed to tax on 
his turnover under section 3 of the Act. The learned Advocate-General on behalf 
-of the Government contended for a restricted and narrower interpretation of “agent” | 
in order to justify the exemption under section 8 of the Act while Mr. Muthukrishna 
Aiyar, the learned advocate for the respondents, argued that the word “ agent ” 
should receive its ordinary meaning as understood in law and that section 8 of the 
Act is either an unnecessary section or an infructuous one, assuming that a commis- 
‘jon agent is a dealer within the meaning of the Act and that he is bound to apply 
for a licence under section 8 in order to secure exemption from taxation under the 
Act, as it has now been found by the courts below that the terms of the licence were 
not violated by the plaintiffs, the imposition of the tax in these cases, is, in any event, 


not ‘justiied. These findings have not been chall before us except that a 
faint suggestion, is made that there was no strict pleadi ie intiffs in their ` 
plaints. ik aoe pu o ana e paini i to be the agents 


only: of the sellers and never discl that they were also agents of the buyers. 
But this contention was negatived by the learned District Judge and, as rightly 
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pointed out by him in his judgment, the pleading does not suffefor want of’ any 
_ particularity. The findings of the courts below which have been accepted by the 
appellants as they could not assail those findings of fact, are really sufficient to- 

of these second appeals in favour of the respondents. But as arguments. 
have been addressed on the larger question we think it is necesfary to consider 
them and state our conclusions as the questions raised are of considerable import- 
ance both to the Government and the merchants who carry on the business of 


The learned District Munsif expressed the view that even if there was a violation 

' of the conditions of the licence that would not make the agent a “dealer” within 
the meaning of the section and ‘would not entitle the Sales Tax Officer to im 

a tax treating the commission agency transactions as sales or purchases. on their 
own account and as constituting their then “turnover”. The learned District 
Judge dods not seem to agree with this view. Ifa commissiqn agent is not a “ dealer” 
within the definition of the word and the ‘‘ turnover” cannot be deemed to- be 
bis turnover it is not possible to bring him within the taxatign section—section 3. 
In that event, section 8 providi for exemption subject to certain. conditions 
enumerated in the licence and in the section is wholly unnecessary. | f 


According to the learned Advocate-General, section 8 was intended'to avoid 
double taxation on the turnover of the principal—whether a seller principal, or a 
buyer. principal—and at the same time treating such turnover as the’ turnover 
of the agent also. The word “agent” according to him should be interpreted 
as applying only to a n who acts more or less, to use his own expression, as a 
“conduit pipe’? in, bringi the seller and buyer in respect of goods. 
After the two are brought er the agent disappears from the scene: This. 
argument excludes an agent who acts on behalf of a seller as well as an agent who acts 
on behalf of a buyer when he does not bring'the seller and the buyer . He 
ma Bee ee ee eee of an 
undisclosed principal. The tax is leviable under section g on every dealer on his 
turnover. Rule 4 of the Turnover Rules contemplates two different schemes of 

| taxation—a seller’s scheme on the gross turnover of a dealer, i.e., the amounts 
for which goods are sold by him, and a purchaser’s scheme on the gross turnover 
of a dealer, i.e., the amounts for which the goods are bought by him. Ahe latter 
scheme is confined to certain goods which are enumerated in the rulés. There- 
fore the turnover usually is.the amount for which the goods are sold by a dealer. 
But in the case of icular classes of it is on cost price at which the 
goods are p The definition of “ dealer” applies to a person who carries 
on the business of buying or selling . Prima facie it means a person who carries 
on business on his own account and buys or sells on his own account. That, 
in my opinion, is the primary meaning of the definition. It does not mean the 
business of the commission agent but refers to the business of buying or-selling 
. When an agent buys or sells goods on behalf of a principal business. 
of buying or selling can only be the principal’s business of buying or selling and the 
purchase of the same could only be on the principal’s account. This cannot be 
treated as the purchase and sale of the agent on his own account. “This inter- 
pretation of the definition receives support from Explanation 2 to the definition 
which includes -within- the definion, - the agent of a person resident outside the 
Province - who- carries on the business of buying or selling goods in the Province. 
If the definition is com ive enough to include within ‘its scope'and ambit 
an- agent -of opn whether resident outside the Province or inside it, it is- un- 
necessary to add an explanation—Explanation 2. This Explanation is now trans- 
ferred to a new section—section 14- the amending 'Act.'' Section -3.- requires. 
tbat the turnover liable to taxation- under the Act must be the -turnover ‘of the 
` dealer as-it refers-in both clauses (a) and (b) to his turnover. “Can it be said that 
when -an agent buys or sells on of a principal the turnover is’the turnover 
of the agent and not that of the principal? But what is turnover?- It-means, 
according tothe definition, the aggregate amount for which goods are either bought 
i i 
` 
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or sold by a dealer. In order to constitute the turnover of the agent he must buy 
or sell goods for himself. “Sale” is defined as a transfer of property in by 
one person to. another in the course of trade or business. It implies, ore, 
that the property in the goods at the time of the sale vested in the person who sells 
and by reason of the sale the purchaser obtains a transfer of the property in the 

from the seller. An agent has no property in the goods which is vested in 

principal and cannot transfer the pro e ee except under the autho- 
rity of his principal. Undensection oy of the ale of Goods Act it is enacted 
that where goo sie fold a tis ool a Geet wuld te oes 
not sell them under the authority or with the consent.of the owner the buyer acquires 
no better title to the goods than the seller had, unless the owner of the goods is, 
by his conduct, precluded from denying the seller’s authority to sell. There is a 
proviso which states: 

“Provided that, where a mercantile agent is, with the consent of the owner, in possession of 
the goods or of a document of title to the any sale made by him, when acting in the 
course of business of a mercantile agent, be as valid as if he kangg bang authorised by the 
owner of the goods to make the same: provided that the buyér’acts in faith and has rot at 
the time of the contract of sale notice that the seller has no authority to 

Ifthe agent has no title (a EE the title 
to the goods unless he is authorised by the principal to sell the goods. In the case of 
mercantile agents the possession of the goods or the document of title to the goods 
clothes him with authority to convey abe title to the goods though he is not the 
owner thereof provided the buyer acts in good faith. So that except in the limited 
classes of cases contemplated by section 27 of the Sale of Goods Act it is impossible 
for an agent to convey or transfer, pro Papa in the goods except under the authority 
of the principal. Rules 22 to 23 of Sales Tax Rules impose a liability 
to tax in the case of incapacitated persons such as minors, lunatics and idiots on 
the persons who carry on ess on their behalf such as guardians, trustees and 
court of wards, Administrator-General, Official Trustee, Receiver, M , etc. 
Rule 22 contemplates also the possibility of agent of a minor. is, I think, is 
anomalous as, in law, it is impossible forja minor, to constitute an agent as he is 
incapable of entering into any contract. 


The word “ agent ” is not defined in the Act and the definition in section 182 
of the Indian Contract Act may therefore be adopted. “Agent” according to 
that section is a n employed to do any act for another or to represent another 
in dealings with third persons. The person for whom such act is done, or 
who is so represented, is called the ‘‘ principal”. So that from this definition it is 
obvious eee rule restricting’ the meaning of the word “ agent ” merely 
to one instance of his acting for another, viz., where he acts asa “ conduit pipe’ 
in bri the and buyer together. He may represent another in the matter 
of sale and he may equally represent a principal in the matter of purchase. The 
two may not be connected and may not form part of the same transaction of a sale 
and purchase. brought about by the agent between two persons. From this dis- 
cussion it follows that a.commission agent who sells or buys on behalf of the principal 
is not a'“ dealer” and is not liable to taxation in respect of the purchases and 
sales effected by him on behalf of the principal at his instance and that such trans- 
actions do not constitute his turnover. 


If a person, therefore, buys or sells on behalf of a known principal, the exemp- 
tion under section 8 is really unnecessary. The expression “ known principal ”. 
in section 8 is not the same as ‘ disclosed princi ipal’ and ought not to be contrasted 
with an ‘ undisclosed principal’ familiar under the Law of Contracts. ‘Known 
principal’ is used in the section to emphasise that the principal on whose behalf 
the agent purports to act should not be a fictitious or non-existent cipal so as to 
enable the agent to camouflage his transactions and escape taxation. ‘The undis- 
closed ipal is a person certainly known to the agent though not known to either 
the seller or the purchaser as the case may be. Proviso to section 8 also requires 
that in order to claim the exem ee eee ee eee BE the 
goods concerned are sold should be included in the turnover of the principal and 

4 


572 THE MADRAS LAW JOURNAL REPORTS. [1950 


in the case of purchase the cost price should be included in the turnover of the 
purchaser, This again indicates in my opinion that the object is that the tax should 
not be evaded by a person purporting to act as agent of an unknown or fictitious 
principal ; but so long as the principal is known and is clearly indicated in the 
-account so as to enable the Government to proceed to levy the tax on the turnover 
-of such principal the agent is -exempted from taxation. The object of section 8 
-according to the learned Advocate-General is to fix liability in case where an agent 
acts on behalf of an undisclosed rsa ale os to him in such cases tho 
‘transactions whether of sale or p the transactions of the t 
-and the turnover would be the Betas ee and, but for section 8, he would be 
a dealer within the meaning of the definition. He also relies strongly upon the 
fact that the existence of section 8 itself is an indication that an agent is a dealer. 
‘Section 8, it must be remembered, is not a taxing section but a section which creates 
‘exemption on the assumption that otherwise the person is liable to taxation. If 
that assumption falls to ja to E ground, as shown already, there is no need really for 
the exemption. It may be that the section was enacted by way of abundant caution 
in order to make the machinery of taxation move smoothly and with speed ; but 
that cannot, be treated as a section imposing a charge. The learned Advocate- 
‘General went to the length of even suggesting that purchases and sales in the case 
-of undisclosed principals by an agent constitute the t the vendor or purchaser 
and the contract between him and the principal a A ank the tionship 
-of vendor and purchaser. He relies very strongly in support of this position upon 
section 230 of the Indian Contract Act and the decision of the House of Lords in’ 
Ireland v. Livingston’. The group of sections 230 to 234 of the Indian Contract 
Act deal with the position of agent in relation to an undisclosed principal. 
Under section 290, i ' 
“in the absence of any contract to that effect, an agent cannot personally enforce contracts 
leniered by him oa behalf of his principal, nor ia he personally bound by them. 
Such a contract shall be presumed to exist in the following cases : 
(1) Where the contract is made by an agent for the sale or purchase of goods for a merchant 
qesident abroad ; 
(2) where the agent does not disclose the name of his principal ; 
(3) where the principal, though disclosed, cannot be sued.” 
The section, in the three exceptions, recognises a personal right of enforcing the 
‘contract even though the contract was entered into by him as an agent of a princi g 
In the case of a merchant resident abroad the inconveniences of suing su 
merchant is obvious and it is for that reason that the exception in favour of the 
agent was rae ere The second exception relates to a case where the principal 
is not discl All these exceptions do not constitute the ral the vendor or 
as the case may be as between himself and the pri It is nota 
section dealing with the property in the goods. Merely Ti direct right of 
action is recognised on the basis of a contract entered into by him on behalf of an 
undisclosed principal it does not follow that that relationship between him and his 
Principal was that of a vendor and purchaser or even that he acquires the title to 
the goods which he purchased on behalf of the cipal or is clothed with a title 
to sell goods of his principal. The decision ofthe 1 House of Lords above referred 
to is not, in my opinion, an authority for holding that the relationship between a 
‘principal and an agent when he buys goods on behalf of a foreign principal and sends 
them to him is that of really a vendor and purchaser. The plaintiff in that suit 
‘was a commission agent in Mauritius. ` The defendant was a resident of England. 
Two letters between the parties brought about a contract by which the commission 
agent, the plaintiff, was asked to supply 500 tons of sugar at a particular rate includ- 
‘ing freight and insurance. The patel gave discretion to the agent that the 
‘quantity may be 50 tons more or less and that he should despatch them if e possible 
by ship to London, Liverpool or Clyde and that if that was not possible at least 
to Liverpool or London. The commission agent was able to procure about 400 
tons of sugar which he purchased from different persons and shipped in one vessel 
es a 
1. (1871) LR 5 H.L. 395. e 
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‘to Liverpool. The principal refused'to accept delivery and -cancelled the order. 
The goods were-subsequently-sold by - the plaintiff at London and an action was 
instituted for recovery of the difference between the price paid for-the and-the 
Price realised-at the-sale. The main defence to the action was that agent did 
mot supply the total quantity of 500 tons and the tender of.a lesser quantity was not 
a proper performance of the-contract ; further that the option contained in the, 
letters regarding the shipment was -also not observed. question therefore 
turned really upon the construction-of the two letters which constituted the contract 
between the ies. It-was ruled that the plaintiff-was entitled to succeed and that 
the refusal of the-defendant to accept the -goods when tendered was improper and -, 
there was a decree for the plaintiff as prayed for. justice Blackburn examined 
in the course of the judgment the relationship between the consignor, the agent 
london. In considering the relationship Ba obser -that -in 
such -circumstances, particularly in the-case of -an agent; and a foreign principal, 


“It is quite true that the agent who in thus executing an ships goods to his principal, 
is in contemplation of law a vendor to'him. The persons who-supply c to a commission 
ee a a oe the-commission-merchant has 
no authority to pledge the credit of his correspondent them. There is nọ more privity between 
the person supplying the goods to the commision agent and the fi t than there is 
between the biok who lies bricks to a perron and the owner of that 


building a 
house. The property in the bri pases from tho brick maker to the builder, and when they are 


the goods as p as he reasonably can. The contract is construed to be a contract 
by which a gagan grees to Procure goods at a particular price and below a 
; goods. At 409 it is 


i were under the obligation to make reasonable exertions to procure 
below the limit as they could.” 

Lord Chelmsford,in his judgment at page 416 prefaces his remarks by oe 
that the question should be regarded as one between principal and agent thoug 
“the plaintiffs may, in some respects, be looked upon as vendors to the: defendant 
so as to give them a right of stoppage in transite. The learned Lord says : 

Bot the transaction began as a contract of agency, and in that light I am disposed to 

The decision in Ireland v. Livingston!, and the observations of Lord Blackburn 
-in that judgment were considered a the Court of Appeal in Cassabogion v. Gibb 
and others >, ak case related ty a gontract between a principal who was a merchant ” 
-in, London and-an agent abroad wherein-the agent was to buy for the princi 
a certain description of opium from merchants abroad and ihip it to Exgland 


way inconsistent with thie contract of agency between the parties by virtue of which the plain- 
e y 





1. (1871) LR. 5-H.L. 995. I = a. (1883) 1r- QB.D; 797. 
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obliged to satisfy the claim for damages made by the purchasers. of the opium 
twas rejected on its arrival. The question that to be considered in the circum- 
„stances was as to the proper aeee Da edan ar Hira was entitled. 
He claimed that he was entitled to recover on the basis the contract 


price on the date of the breach as the market then went up. For a bka , 
; he was 
Hable to minke good the actual low suffered by the principal on sec unt Of fie brena. 
The decision in Ireland v. Livingston’ and the o ions of Blackburn, J., were 
relied on on behalf of the principal in support of the contention that the contract 
baraca es ee nt was one of vendor and purchaser. Brett, 
M. R., pointed out in the course of his judgment at page 803, pe 

“ The decision of the House of Lords considered the point only with reference to twò matens ; 
one with regard to the theory of ing the property in and the other as to the power of 
stopping the in trannitu, and as to two matters he Blackburn) has said with reference 
to the first of that if the foreign commission agent has purchased the goods which he was ordered 
to purchase and has t them on board consigned to the principal, by that appropriation the Property 
in the goods passed the commission agent to the ipal as if such agent were a vendor. ' 


ix transitu ” is £0 highly favoured on account of intrinsic justice that it has extended by the courts 
to quasi venders, to persons in a position similar to that of vendors. But it is only said that the com- 
mimion agent is to be as if he was a vendor when-be has bought for his principal the goods which were 
ordered, which was not the case here. 1 asked Mr. Pollard how he applied such a rule as that to the 
present case because the measure of-damages in the case of a vendor and purchaser would be tho 
difference between the market price and contract price at the time of the breach and the only answer 
he ye me was that fhe plaintiit was entitled to be placed in the same pouas DENG aTe a 
writ the defendants, had ther contract with hi It is obvious to my mind that the contract 
of principal and agent is naeve tune mig M oniar. of Tek nan purchaser, for the of 
settling damages for the breach of duty of the agent.’ It is not necessary that I should any 

n and I therefore refrain from doing so, as to what would be the measure of damages if opium 
could have been bought of the description ordered.” 


Fry, Lord Justice, in the same case at page 807 considered the statement of law 
by Lord Blackburn in Ireland v. Livingston’ and he pointed out, 


I have abstracted these passages from the judgment of the Court of Ap to 
‘show: that the case in Ireland v. Livingston’, is not an authority for holding the 
commission agent is in the position of a vendor when he was asked to buf goods on 
behalf of a foreign principal. Pollock and Mulla in their Commentaries -on the 
an cL i = NA Ng, ‘ ' - g 
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Indian Contract Act, 7th edn., at 531, refers to Ireland v. Livingston’ and 
Casaboglou v. Gibb and others? summarise the legal position as follows : 

“ The legal relation between a merchant in one country and a commision agent in another 
is that of princi and agent; and not seller and buyer, though this is consistent with the agent 
and principal when the agent consigns the goods to the principal, being in 2 relation like that of 
seller and buyer for some purposes. A merchant, theref in this country who orders out goods: 

h a firm of commission agents im Europe cannot hold the firm liable as if they were vendors 
for failure to deliver the -And the result is the same if the goods are ordered out through a. 
branch in this country of a firm of commission ts in another country. For the same reasons 
where a commision agent buys goods for a m t at a price mhaller thah the limit pe 
in the indent, he cannot charge any price higher than that actually paid by him except in case 
of a custom to the contrary.” i 7 | r 

The contention therefore of the learned Advocate-General that the contract 
between the principal and the agent even if the principal is undisclosed is a contract 
of sale and purchase and that the agent is in the ‘position of a vendor cannot be 
upia, Reférence was made by him in the course of the ents to a decision. 

King’s Bench Division in Caldwell v. Bethsll?, under the Licensing Act where 
the word “Sale” occurring in section 69, sub-section (2) of the Licensing 
(Consolidation) Act, 1910, came up for consideration. That sub-section says, 

“If any person sells or suffers person under his control or in his employment to sell an 
intoxicating liquor so as to contravene H section he shall be liable to the penalties therein specified.” 
A barman, who was employed by a licence holder sold a quantity of beer not less 
than half a pint in a jug without measuring the beer and received payment for it 
from the purchaser. - At the time of the sale the licensee was not present and he 
had no knowledge that the barman contravened the provisions of the Act. The 
question was whether the barman could be punished for sale af the liquor in contra- 
vention of the law since he had no property. in the liquor. All that he did was the. 
physical act of transferring the liquor to the purchaser. -It was held that the word 
Zoe in the Act was not used in the sense of and was not restricted to the transfer 

property in the liquor by the person to whom it belonged and that even a servant 
who actually Gn E the liquor might be punished. This decision is not an | 
authority for the meaning of * sale ” under Sales Tax Act as there is a clear definition ` 
of the word in the Act itself. 

The view that a Commission agent is not a dealer within the meaning of the 
Act was expressed by Justice Chandrasekhara Aiyar, in Public Prosecutor v. Narasimha 

t Ref to the definition the learned Judge pointed out that-the expres-- 
sion “ business of buying or selling ” in the Act No. IK of 1939; has reference: 
only to one who buys or sells on his own behalf and that the Explanation 2 
to sub-clause (b) of section 2 supports that interpretation. He also pointed out in: 
a jadhi t the word wumover< aa denned an thee oun lied ` 
to transaction of an t who brings together a buyer and seller for beac! 
and commission. Theis Gas ae Aig’ gagana kr tase saree concerned. : 
dhe averse that the enactment of section 8 in the Act implies or indicates that: 

would otherwise be a dealer was also rejected.. The learned Judge also points: 
out that if the commission agent a licence to sell he would save himself. the 
risk of being called upon to pay tax and become liable for prosecution ; but 
even if he does not take out a Hence if he is able to establish that he is really an, 
agent and not a dealer he would esca from the clutches of the Act. This decision, 
m my opinion, correctly lays down the law. The decision of Mr. Justice Govinda: 
Menon in Narasiagamuthu jar In re® contains an observation which to some ' 
extent seems to support the contention of the learned Advocate-General.. He seems 
to confine the definition of an agent to a person who brings together the seller and 
the acting as a broker without having any dominion or right over the 
sold. He goes further and is inclined to hold that the word “ dealer” as 

if the Act was not ‘confined to a person who buys or sells goods on his own , 
account, for he says at page 98, at oe 
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“The learned Special Public Prosecutor has-rightly conceded that-if by ‘agency’ is 
the action for together the two parties and thereby getting some remtmeration 
rendered, & persan o does that will not be a “dealer” as defined in the Act. But where even 
ownership j 


h 
of the samo and transferred such EE aei gg e ding A gank cee 
pa dakon ne paw thatthe was the owner himself, in such cases the transaction will be the 
goods and the person who effects the same is a dealer.” 

It is difficult to see how a person who is not the owner of the goods and brings. ' 
about a sale on behalf of the principal could be aptly described as having effected: 
a transaction of sale within the meaning of the definition in the Act as the definition, 
requires, to constitute a sale, transfer of property in the goods by one person to 
another. An agent who is merely in possession of the goods except in the case of 
mercantile agency under ‘section 27 ofthe Sale of Goods Act is not entitled to, 
transfer the property in the goods as he has none. Mere possession would not - 
clothe him with the ownership and it is difficult to agree with the learned Judge | 
when He says that the person who was not the owner and who transfers possession- 
tohi melar ie ndilati i calles of Geode. He must have sold his own 
goods so as to constitute such an agent a dealer. , The same learned Judge sitting 
with Mr. Justice Mack considered’ the Act particularly section 8, in Province of’ - 
Madras v. Firm of Kangolla Stvalakshminarayana1. : 
ii The actual decision in the case may be supported on the ground that the ' 
commission agent in that case made secret ts out of the transaction by. 
ing the. goods for a less amount and selling-them at a higher price to the; 
srincipal. He may, therefore, be deemed to have constituted himself thereby a dealer. 
ut there are some observations of the learned’ Judge in the course of his judgment- 
with which I am unable to concur. Firstly, the learned Judge was of opinion that’ 


a strict gr tical and sanalika definition of the word “ dealer” as defined’ 
under the Act would include ; 4 | i E 

© persans like the plaintiff in the t action even H they had merely acted ascommissien , 
genta became Either as agent for buying wo on behalf of a knowh ipal or as seliing agent 


ex behalf of 2 known princi should be deemed to be ns who carry on the business of 
buying or selling goods.” pert : re ae 

If, by this, is meant that even if the commission agent is not the owner of“ 
the goods, by reason of the sale on behalf of the known principal or purchase : 
on behalf of 2 known principal, he thereby constitutes himself a seller or buyer 
and the turnover will be his turnover, with great respect, I differ. As pointed out 
already, according to my reading of the definition of the word “ dealer ” it does not 
include within its ambit and scope a commission agent who buys on behalf of a 
known principal or sells on behalf of a known principal because he-had no property 
in the goods. Secondly the learned. Judge seems to accept that the contract - 
between a commission agent and his principal would be a contract of vendor and 

and’ not a contract of agency on the basis of the observations of Lord 
lackburn in Ireland v. Livingston’. Having extracted from the judgment of Lord’ 
Blackburn passages, the learned Judge does not state his conclusion in any precise 
form. Nor does he consider the opinion expressed by the Master of Rolls and by: 
other Lord Justices in the decision. of the Court of Appeal in Cassaboglou v. Gibb 
and. others?. For the reasons which I have already adverted to the decision in Ireland: 
v. Livingston’, is not an authority for holding that a contract between a principal’ 
and: a. commission agent is a contract of.vendor and purchaser. At page 532 the: 
learned Judge says, 

“In any particular transaction, whether it be of buying-or selling, the agent can act only on 
behalf of one principal and his name should be mentioned in the account as also the agreed commis- 
sion: In cases where dealing with one and the same at the time of he acts as the 
agent of. tho seller and then Be the agent of the buyer selling the goods {t may be difficult to say, 

the exemption under section 8 can be availed of.” ; . 
With great respect to the learned Judge, I do not see any reason why a person. whos 
is a .commision.agent should be under a disability. to dct on behalf of a purchaser 


a ) 1 ML. sga. l ; B.D: 997. 
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and seller. in-the same transaction relating to the sale of goods. Even in such a case 
he would not be a dealer and no question of availing himself of the exemption under 
section 8 arises. Lower down, in the same passage, it is observed, 

edt cach of these-transactions separate and specify in their accounts the known pri 
on whose behalf- 


act and the commission thereof, then, there will be two transactions even , 


though the goods dealt with are same. In such a case they can invoke the exemption under, 
section 8 but not where both the transactions are simultancous as it were and the agent gets one com- 
mision for selling and. another commission for purchasing.” 

When the agent brings about the sale of the goods on behalf of a seller and 
at the same time arranges for the purchase of the same goods by a purchaser it would 
be difficult to see why the transactions should be split up and why any distinction 
should be made on the basis of the entry in the accounts, whether it is entered as two 
transactions or as one transaction. In either event, the agent is not the seller and 
is not the buyer. The turnover is not his turnover as goods did not belong to him 
at any moment. Assuming that the exemption under section 8 is necessary 
in such a case, even then it is difficult-to see why, even ifthe transactions are simulta- 
neous, he should not escape under section 8. In my opinion, the fact of the matter 
is not whether the transactions are simultaneous or different but whether the agent 
has constituted’ himself a dealer by purchasing the goods on his own account or 
selling the goods on his own account. It is open even to a commission agent to carry. 
on a transaction of sale and purchase on his own account. In such an event, he 
will be a dealer. In the present case, it has been found that the commission agents 
besides carrying on the commission agency business had also dealings of their: 
own ; and in respect of the two kinds of business they kept separate and distinct 
accounts. gE a - 


In my opinion, if a person is otherwise nòt a dealer and the turnover is not his 
turnover, te does not become a dealer merely because he applies for a licence under. 
section 8 of the Act; and even if he has violated the conditions of the licence the 
nature of the business is the determining factor. If the person carries on:sales and, 
purchases on his own account he will be a dealer and would be liable under the tax- . 
ation section to pay tax on his turnover ; but if he merely acts on behalf of a known: 
pe whether in the matter of sale or in the matter of purchase—he would not 
liable at all to tax under the Act, irrespective of the question whether or not he 
had obtained a licenco under section 8. Section 8 in my opinion, is intended to 
. cover transactions of accommodation contemplated by Explanation 4 to the definition 
of “ turnover ” in the Act. In such a case, notwi ding the fact that at come 
point of time the ownership of the goods had vested in him while the purchase was 
made only to accommodate a particular n, if he shows in his accounts the i 
commission or brokerage and acts on of a known principal and not a fictitious, 
and non-existing one and Also makes it possible to levy the tax by including the turn-, 
over in.the turnover of the seller’s principal or purchaser’s principal he would escape 
from the liability to pay the tax notwithstanding that ownership had vested 
in him at some point of time. Similarly in some cases for the purpose of his prin- 
cipal he may himself buy goods but merely with a view to pass the fle to the 
to his knéwn pannel If the object of the purchase was not for his benefit but’ 
merely for the t of the principal or even if the sale was not for his benefit’ 
but for the benefit of a known principal, in such cases, if he fulfils the requirements 
of section 8 he would be exempt from taxation. Other cases in which the person’ 
really does not mean to buy or sell goods on his own account but the ownership' 
vests in him for a moment may be within the iew of section 8. For these 
reasons, I am of opinion that even apart from licence the plaintiffs are not 
Hale > Gee oane the. ce Na Dey ary nee eaters within the meaning of the 
Before closing this judgment, I wish to observe that the learned District. Munsif 
has written a very clear and able ju t both on.the facts and’on. the. compli- 
cated and novel questions of law unaided by any precedent. | 


The result is that the second-appeals fail and are dismissed with costs. 
4 A 
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Viswanatha Sastri, F.—The respondents in these second appeals sued the Bs tn 
lant, the Provincial.Government of Madras.represented by the Collector of 3 
for a declaration that the assessment orders made by the Commercial Tar Officer 
levying sales tax upon them were illegal and void. The plaintiffs were merchants 
who carried on business on their own account and also acted as brokers or commis- 
sion agents for buyers and sellers of groundnuts in Adoni and thereby earned a 
commission and sun other uisites in connection with such sales and pur- 
chases. The plaintiffs obtained licences under section 8 of the Madras ‘General 
Sales Tax Act, 1999, hereinafter called “ the Act”, in- respect of the commission 

agency carried on by them during the relevant period. The learned District Judge 
decreed the plaintiffs’ suits confirming the decision of the District Munsif and held’ 
that the plaintiffs were not liable to be charged to sales tax in of the trans- 
actions of anaa and sale of groundnuts in which they as commission 
ts for buyers and sellers of the goods. We have heard both the Government 
cader and the Advocate-General on’ behalf of the Government, and ‘Mr. T. V. 
Muthukrishna Aiyar on bebalf of the tax payers. The broad contention urged 
on behalf of the appellant was that agents acting on behalf of principal in ‘buying 
or selling goods were “ dealers” as‘defined in section 2 (b) of the Act and were 
liable to pay sales tax on their turnover under section 3 unless they had taken out 
a licence under section 8 and conformed. to the terms of that section and the licence: 
issued thereunder. The questions that arise for decision are whether the respondents 
were “ dealers ” and even if they were, whether they had broken the terms and 
conditions of their licence so as to attract the liability for the tax. : 


The Act is not a model of ing and both the isions of the Act and 
the rules framed thereunder jk ad ee of frequent seme deni, The 
few reported decisions have not served to clarify the exact meaning and scope of the 
charging provisions of the Act. In view of the contentions advanced by the learned 
counsel on both sides, it is necessary to state at the outset that the Act being a fiscal 
enactment, the court is bound to give a fair and reasonable construction to its 
] without leaning to the one side or the other, remembering at the same 
time, no tax can be imposed on citizens without words in the Act clearly show- , 
ing an intention to levy the burden on them. ‘ It is a sound and well ‘recognised’ 
principle that a “ taxing statute must im a in clear terms or fail, since 
it is to be construed contra proferenium * to quote the words of Lord Sumner in 
Inland Revenue Commissioners}, It is necessary that this principle should on occasion 
be reasserted and this is such an occasion. ‘The argument’ of the learned Advocate- 
General: was in effect an invitation to the Court to strain the language of the Act 
for the of creating a liability to tax not imposed by plain terms: Taxation 
cannot be imposed by anal or by implication or by resort to some kind ‘of cypres' 
doctrine. If a lacuna or defect ap the gap can bé filled only by the Legis 
lature and not by those responsible for the collection of revenue or by the Courts. 


cı THe main question argued related:to the liability of ts to pay sales tax on 
sales or purchases of Aia by them on belial ET apala bie naa aan 
or remuneration paid or promised.. Section 3 of the is the charging section 
which imposes a tax on “ dealers” on their turnover. A “dealer.” is defined 
in section 2 (b) as meaning any person who carries on the business of buying or 
rerun goods The contention of the appellant is that the definition is wide enough 
to include agents who buy or sell goods in behalf of their principals. I cannot agree. 
The business of buying and selling the oods is the business of the principal, the 
, owner of the goods, who may buy or them directly or through agents. The 
agents may be in receipt of commission or a fixed remuneration but they have no - 
interest in the business or its profit and loss. The business is that of the principal 
and not of the agent. The definition of “ dealer” contemplates a person bi 
Soul a apaa aa nen Je and 
y or through an agent. Ifa person employs an agent for the purchase 
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or sale of goods, is it to be said that the agent is the dealer and not the principal 
or are both of them dealers, each being ble to sales tax on tht same turnover ? 
If in such a case the agent is to be considered as dealer and not the principal, it would 
_ lead to anomalous results. The man who buys and sells goods on a large scale 
may make his purchases and sales through several agents, so as to result in a turn- 
over of less than Rs. 10,000 for each of the agents, though the turnover of the princi- 
pal may be several lakhs of rupees. If the agents are to be considered the “ dealers ” 
their turnover would be less than Rs. 10,000 each and neither the principal nor 
any of the agents would be liable to pay sales tax on the turnover in such a . case. 
The. Legislature could not have ie neh such a strange result. The turnover 
contemplated is the turnover of the principal. In the case of brokers or commission 
o aga lage cca unl enk ma tre ba ea a or the purchases and sales 
goods effected by them as their turnover. Where a broker, who isin law an 
t, is promised a commission if he brings about a' sale or purchase of goods 

ich the principal is trying to effect, the principal may buy or sell the goods him- 
self or through other: channels. It can hardily be said that the principal is not, 
‘and the broker or the commission agent is, the ®dealler ” in respect of the goods 
bought or sold. : : ; ` ; 
The other provisions of the Act also throw light on the meaning of “ dealer” 

as defined in section 2 (b). The Explanation to section 2 (b) brings within the 
definition of a “ dealer * a co-operative society, a club, a firm or any association 
which sells goods to its members, evidently with a view to repel a possible contention 


that a person cannot buy from or zell good, to a body consi of himself’ and 
others. But the tion contemplates the society, club, or association 
as a seller or buyer of goods and therefore ing within the definition of “ dealer”. 


Explanation (2) to section 2 (6) which was in force in 1946 but which has since 
been replaced by section 14-A of the Act, provided that the agent of a n resident 
outside the Province who carried on the business of buying and ing goods in 
the Province i aliodld be deemed to bea deder NG Whee nepen is deemed 
to be something, the only meaning possible is that whereas he is not in reality that 
something, the Act requires him to be treated as if he were. See Commissioner of 
Incoms-tax v. Bombay Taust Corporation’, If the argument of the learned Advocate- 
General is correct, this provision would have been quite unni , and its language 
wholly inappropriate. The definition of “sale” in section 2 (h) of the Act refers 
to transfer of property in the goods by one person to another in the course of trade 
or business for cash or other consideration. The broker or commission agent who 
merely brings together the buyer and seller does nót transfer the pro in the 
goods, An agent for sale of goods has himself sh aa bestan though he 
ee gin a eee e buyer if he bad been 
authorised to sell by. the owner of the goods. It is however the owner’s title to 
and property in, the goods that is transferred the agent. Explanation (i) to 
section 2 (A) also shows that the m having pro in the goods and not 
his t who conducts or concludes the sale,'is treated as seller. The “ turn- 
over ” on the basis of which sales tax is levied, is defined in section 2 (1) of the-Act 
‘as the aggregate amount for which goods are either bought or sold by a dealer for 
cash or other consideration, the. goods céntemplated being those the persón 
buying or selling on his own account: A proviso to section 2 (1) exempting . the 
sale proceeds of agricultural produce grown by a person on land in which he has 
an interest as owner or lessee is an exception to the main part of section 2 (i) and 
implies that the “ turnover ” in the main of the sub-section refers to the sale 
or purchase of goods: belonging to a m t. Explanation (i) to section 2 (i) 
assumes that the person primarily responsible for implementing the contract is 
dealer whose turnover has to be taken into account. Explanation (ii) to section 2 
(i) requifes the seller of goods to include the cost of processing them ore delivery 
ee ee ee Here again the assumption is that the “ dealer’ 
is the owner of the goods sold. Under Explanation (iii) to section 2 (i) cash rebate 
| ` p = Te S% 7 
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‘or discount allowed to purchasers and refunds granted to customers, are excluded 
from the turnover evidently because the price realised by the owner of the goods 
is reduced by the amount of discount, rebate or refund given to customers. The 
has no-interest in the sale proceeds-or in the rebates or refunds to customers 
‘and. he ‘has no: turnover of his own. Explanation (iv) to section 2 (1) exempts 
from the turnover of the seller but not from the turnover of the.buyer, goods which 
‘one merchant obtains from another by way of temporary accommodation to oblige 
‘his customers when he is .out of stock. ing to strict law, the merchant-who 
accommodates, sells his goods and the merchant who is accommodated, bu 
‘the goods from the former and sells them to his own customers. There the 
iginal transaction is between the merchants themselves is one of sale and purchase 
‘and would have to, be’included.in their turnover. The Act exempts the accommo- 
dation sale from the turnover, with a view to avoid hardship to.traders and mer- 


“chants. Under Rule 4 of the turnover Rules framed under Act either the cost 


ice as in the'case of groundnuts or the selling price as in the case of other goods, 
isstaken as the turnover of the dealer. The statutory indications are to the effect 
that an agent is nota “dealer and the “ turnover ” -on which tax is levied is 
the turnover of the owner of the goods. The t or servant who acts for another 
n is not treated as having a turnover on which he would be chargeable. This 

4s in accordance with the ordinary principle of law embodied in section 2g0 of the 
‘Contract Act that in the absence of a contract to that effect, an agent cannot per- 
sonally enforce contracts entered into by him on behalf of his principal nor is he 
jpersonally-bound by them. a , 
::. Itis argued for the appellant that there are.other: isions in the -Act and the 
Rules made thereunder havi statutory farce which briag -within the -net 


‘of taxation. :At'one stage of.the argument it ‘was stated by Advocate-General 


‘that brokers who acted as “ mere conduit pipes” without any further activity 
were Outside the definition of “ dealer” in section 2 (b). ‘At another stage of the 
‘argument he conceded that persons acting as mere. ts of named and existing 
principals resident in the Province and buying and selling goods as agents without 
‘ncusring any: personal liability, would be outside the purview of ‘section ae 
charga Se a But these concessions were‘of a fluctuating character and were 
often ‘whittled down in order to meet particular situations with which he was 
-confronted during the course of the arguments, I therefore do not rest my judgment 
-on any admission.or concession of the Advocate-General on a matter which is beset 
with. difficulties of interpretation. Reliance was placed ‘by him on section 8 and 


Rule 5(1) (F of the General Sales Tax Rules, providing for the issue of licence:to 


‘persons who, for an agreed commission or brokerage, buy and/or sell goods of any 
-description on behalf of: known principals specified in their accounts-and for their 
‘exemption from sales tar in respect of such transactions as were carried out in 
‘accordance with ‘the terms hd conditions of their licence. The inal note 


“ to'section 8 is “licensing and exemption of agents” and it is- that the 


exemption granted in section 8 would be i kg eee Ma ge ee 
in ( 


exemption from tax ‘is found in it, other cases not specifically exempted must be 
deemed toshavebeen charged to tax. Such exemptions are often introduced ‘under 
‘the influence of excessive caution to quiet the.fears of the.timid and ‘the unduly 
‘apprehensive. Expressio unius will not be exclusio:alierio in such cases. i 

i -Here the plaintiffs are mere commercial agents who brought- buyers and sellers 
of groundnuts together, arrangėd the sale or’purchase and earned a small cemmission 
or from both of them. The learned ‘District Judge described the aitu- 
ation thus: 5, ike a Et Mae: Ma ag é 
we who merely brings a buyer and seller together cannot be said to sell his goods 
ty ome el any moro than a marriage broker Who Daka ae parley toaster aa ee pao 
be a party to-tho marriage,” = __ 3 e data eee ie Ay aa 1 

5 || 
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The argument on both sides, however, over a wide ground and the liability 
of agent in general was ps rate ttn Sahoo to accept the contention of the 
Advocate-General that agents buying and selling goods on behalf of their principals 
resident within the Province'are “ dealers” who are chargeable to. sales tax unless 
tary take out a licence under section 8 and conform to the terms both of. that section 
and of the licence issued thereunder. In my opinion neither the definitions in 
the Act nor the terms of the charging section justify such a conclusion. i 


A broker is an agent who, in the ordinary course of his business, is emplo 
to make contracts for the purchase or sale of goods of which he is not mg 
with the possession or control. Usually he contracts in the name of the incipal 
and contracts of sale or purchase in such a way. as to bind both she Burer 
and the seller. There may be other kinds of agents for the sale or purchase of goods 
on behalf of and employed by, a principal. It is elementary that goods can be 


sold so as to transfer title to the only by the owner of the, or by a’ 


person acting under his authority or with his consent. In order to acilitate trade 
and commerce, a proviso to section 27 of the Sale of Goods Act enacts an exception 
to this rule by providing that a mercantile agent who is entrusted by, the owner 
with the possession of the goods or the documents of title has, when acting in the 
ordinary course of business, power to transfer a good title to the goods to a bona 
purchaser without notice of the cessation of the agent’s authority. Eyen in such a 
case the title to the goods that is transferred is the title of.the principal or the owner 
of the goods, the agent himself having. no property of his own in the goods sold. 
The basis of thé rule is a kind of estoppel. Ordinarily no agent can maintain an 
action in his own name to enforce a contract made by him merely'in his capacity 
of an agent, nor is he personally liable on such a contract. But there is oe 
to t the t from entering into a contract en the basis that he is hi 
Liable to pe fopni it oe en tiled te ST cs performance, as well 
as his principal. Such a contract is presumed to exist in three cases specified in 
section 230 of the Contract Act: (1) Where the contract is made by an agent for 
the sale or purchase of goods for a merchant resident abroad.; (2) where the agent 


does not disclose the name of his}principal; and (3) where the principal, though © 


The presum ption may be rebutted in all these cases by the terms is GF ie contract 
and in the second of these cases above enumerated, by proof that there was actual 
knowledge about the principal whose name was. not disclosed but for whom a contract 

a into. es Ka a 230 do not have the effect of con- 
verting the agent as a ven ae o goods quoad his princi “With. refer- 
e the Province an ing or es J in ha 


or is there any provision making ing an ‘agen 
who makes himself liable along with his principal to implement a contract for hè 
sale or purchase of goods a “ dealer” within the Act. The mere fact that an agent, 


of the agent to sue or his liability to be sued under the contract, but not the real 

nature of the transaction as a sale or purchase on behalf of the incipal. Even 

a del credere agent who undertakes to indemnify his employer agdinst lots -armos 

from the failure of persons with whom he contracts, to carry out their ‘contracts for 
72 ' 
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sale or purchase of goods, is still an agent and does not become a seller or buyer 


“The learned Advocate-General sought to differentiate between different types 
of agents according as they were brokers or commission agents, agents of principal 
for whom they acted statedly as agents excluding any personal right or liability, 

ts who in addition to liability of their principals came under a nal 
Gpligetion toimplement the contracts of sale or purchase entered into on of their 
principals, agents in possession and control of the principals’ for sale, agents 
who had no such control or ion of the goods, agents who: acted for known 
and specified principals and agents who acted for undisclosed principals. His 
argument was that the Legislature did not want the revenue authority or the Court 
to embark upon the type of agency in each case before imposing the liability for 
ki baana de apni aa dealer” and regarded all agents engaged in the buying 
or selling of goods as “ dealers ” chargeable to tax, unless they obtained a licence 
under section 8 and conformed both to the terms of the section and the licence 
issued thereunder. I am unable to accept this argument. It may be that an 
agent may avoid the attentions of sales tax officers and prosecutions for alleged 
violations of the Act and the Rules framed thereunder, by arming himself with a 
licence under section 8 of the Act but it is not the law that every unlicensed agent 
is a “ dealer ” chargeable to sales tax on the turnover represented the value 
of the goods bought and sold for or on account of his principal. e words of 
the charging section have not reached the subject sought to be charged, namely, 
the agent and section 8 which provides exemption from liability to tax, cannot be 
construed as imposing by implication a tax which is not imposed by the charging 
section itself. i 

Strong reliance was placed for the appellant on the judgments of Govinda 
Menon, J., in the Province of Madras v. Firm ‘of Kanigolla Sivalakshminarayana* 
and in In re Narasingamuthu Chettiar? and on the well-known decision in Ireland v. 
ivingston? in support of his contention that, in many cases, an t may have 
a right of property in or daminion over the goods, the title to which is transferred. 
by a sale effected by him. The argument is that in all such cases the agent should 
be regarded as a dealer. In Ireland v. Livingston? a case of consignment: of goods 
to a foreign principal by a commission agent, Blackburn, J., observed at 
page 408 : 


of It is quite true that the agent who in thus executing an order, ships goods to bis principal, 
is in the contemplation of law a vendor: to him. The persons, who supply to a commission 
merchant sell them to him, and not to his unknown foreign correspondent, and the commision mer- 
chant has no authonty to pledge the credit of his correspondent for them.” 


The learned Judge held that the property in ihe goods first passed from 
the country producer to the commision merchant and then when the goods were 
shipped, from the commission merchant to the consignee. The legal effect of the 
transaction between the commission merchant and the con-ignee who had given the 
order was held to be a contract of sale passing the property from the one to the other 
These observations were made in connection with :he commission merchant’s. 
right of stoppage in transit and must be understood subject to the qualifications 
laid down by the Court of Appeal in Cassalbogloy v. Gibb‘. Dealing with the 
position of a commission agent in relation to his ‘foreign consignee, the Court 
of Appeal definitely held that the relation between them was not that of a vendor 
and purchaser but mostly that Se aga S and agent. The commission agent 
was treated as a sort of quasi or. an eg ee Pepe 
the foreign consignee, he appropriated the goods to contract and the property 
in the goods passed from the commission agent to the principal as if he were a 





x {i343} EMIN ge (LL 1949 Mad. 957. 4. (ied) 17 ORD. TOCA). 
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vendor. Thè commission agent was also held entitled to exercise the right of stoppage 
in transit as if he were a vendor, in case the foreign consignee, his principal, became 
bankrupt. In the opinion of the three Tearned Judges of the urt of Appeal 
(Brett, , Lindley and Fry, L. .), the relation between the commission t 
and the foreign consignee i only that of a principal and agent, tho it 
had two of the attributes of the relationship of vendor and vendee. The principles 
enunciated with reference to a commission agent and his foreign consignee cannot 
be extended to ordinary cases of purchases and sales effected through commission 
agents within the Province. an 

I am unable, with great respect, to follow the opinion of Govinda Menon, J., 
fee a v. Firm of Kanigolla Sivalakshminarayana’. Says the learned 
udge : 

“A strict grammatical and etymological in tion of the word ‘ dealer’ as defined in section 
2 (b) of the Act would include persons the tiffs even if they had merely acted as commision 
because g goods on beball of a known principal or as à ing agent 
, they be deemed to be persons who carry on the en of 


it not been for the i tion of section 8, even a person who, for an agreed commission or 
brokerage, or sells on behalf of known pri specified in his accounts in 
of each transaction, beh ‘dealer’ within the meaning of the Act and hence liable to 
be taxed.” 3 

The expression ‘dealer’ has many shades of meaning varying with the 
context, Se ee Ee 
and sells merchandise are both dealers in the etymological sense. The word 
“ dealer’ is used in combination with other words, ¢.g., watch dealer, horses dealer, 
corn dealer, cloth dealer, etc. In common parlance, ‘dealer’ means a trader 
who buys and sells goods. We are not concertied with the etymological sense’ but 
with the statutory definition of ‘ dealer’ in section 2 (b) of the Act which contains 
no reference to agents, either of known or unknown principals, but merely defines 
‘dealer’ as a person who carries on the business of buying or selling goods. The 
‘definition’? does not point to the person who physically handles or delivers the goods 
in the course of the buying and selling operations as the ‘dealer’. The business 
contemplated is the businesss of the person who buys goods or whose goods are 
sold and he may conduct the business personally or through an agent. If he 
employs an t, the business is still the business of the principal and of the agent. 
The learned Judge, if I may say so with respect, has parap the definition 
of ‘ dealer ’ in section 4 (b) of the Act by importing into it the phraseology employed 
in section 8, I am of the opinion that a commission agent or any other agent who 
buys and sells goods on behalf of his principal as a mere agent, was never caught 
feo he er Gi Gace ey sean @ aa therciore did noe Teire t be seh fea by 
section 8. Section 8 is not a charging section but an exempting section and it 
is not permisible to infer or imply a liability to tax from section 8 when section 3, 
the charging section, does not impose the burden. I am also unable with great 
i chek to understand why a broker or-commission agent who gets a commission 
or brokerage both from the buyer and the seller of the at the same time and 
in respect of the same transaction should lose the benefit of section 8, as 
by the learned Judge, even if such a broker or commission agent were liable to be 


treated as a ‘ er’? which I have held he is not. A or commission 
taken from the seller and buyer of goods with the knowledge of both is none the 
less an “ commission”. Mack, J., who was also a, .to the above 


decision with Govinda Menon, J., rested his conclusion entirely on an interpreta- 
tion of section 8 of the Act, the implication being that commission agents. would 
Se ee eee, eee The learned Judge 
o a : oe ae 





“4. (1949) 1 M.L.J. 580 (531). 
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“ The language of the section 8 appears to us plain and to present no difficulty. Nor is any nice 
question of breach of contract or agency involved, the point for determination being merely whether 
within the scope of section 8 there is a liability to pay sales tax. The section clear] exempts from 
sales tax in the first place a commission agent who buys for a known principal j in his accounts 
for an agrecd commission or brokerage.” 


The learned Judge apparently assumed that section 8 was both a charging and 
exempting provision, while in fact section 3 is the only charging section and 
section 8 is merely an exempting provision. In In re WNarasingamuthu Chettiar}, 
Govinda Menon, J., sitting as a single Judge observed that where 

“ th the ownership in the “articles did not vest in such a person (the t)h a 
aaa bra of the eine and kanal red pack Pc jan to e pis aae for 


conina tion wile (Pe Porchat pays coly on the basis that the seller was the owner himself, in 
such cases the transaction will be the selling of the goods and the person who effects the same is a 


dealer.” 

Evidently the learned Judge had in his mind the common case of a 
mercantile agent in ion of the principal’s -goods selling them and 
realising the price. is passage in judgment was relied upon by 


the appellant to support his contention that an agent for sale would be a 
‘dealer’ within section 2 (b) chargeable under section 3 of the Act. If I enter 
a cloth shop and purchase dhoties and pay for them, I may deal only with the 
shop boy. He es the price in cash and delivers the goods. I may not 
know who the owner of goods is or the owner may never attend the shop. 
But I do know that the shop boy is not the owner of the goods though he has 
owner’s authority to sell and deliver the goods and collect the price. The goods 
are in the custody of the shop boy, he has authority to sell the goods, he sells and 
delivers the goods, and he takes the price. He is not in my opinion a ‘ dealer’ 
as defiged in section 2 (b) but is merely an agent of the dealer. The business 
is not that of the shop boy but of the owner of the goods which are sold 
by the shop boy. I fail to see what the belief of the purchaser as the 
position of the person actually ea and delivering the ds, whether he is the 
owner or an agent, has go to do with the determination of the question as to who 
is the ‘ dealer’ within the Act. With due deference to the learned Judge, I am 
unable to accept his observations as an authority for the position that an agent who 
is merely in possession of the goods, or who is entrusted by the owner with goods 
for sale and who sells them, is a ‘ dealer’ who would be c ble to tax under 
section 8, unless he gets himself exempted by taking out a licence and conforming - 
to the conditions imposed in section 8 of the Act. Ifin a case gh you treat 
the agent as a dealer, is it to be said that the principal is not a dealer? Or is it 
to be said there are two dealers or two different sellers in respect of a single sale? 
Such a result could not have been contemplated by the islature. dra- 
sekhara Aiyar, J., in the Public Prosecutor v. Narasimha Reddi*, held in a brief judg- 
ment that a broker or commission agent who did not buy or sell goods on his own 
account was not a ‘dealer’ within section 2 (b) of the Act. I am in respectful 
agreement with his conclusion. 


Section 8 and rule 5 of the General Sales Tax Rules on which the appellant 
relies have, no doubt, to be read together. There may be cases where an t 
buys i and immediately thereafter sells the same goods to his principal 
for the cost price plus an agreed amount for commission. Conversely he may buy 
his principal’s goods himself and then sell them to strangers for the cost price plus 
an additional sum representing his commission. In such cases an agent is, in law, | 
a buyer or seller of goods as the case may be, and would bea ‘dealer’ within 
the definition in section 2 (b) of the Act. But in truth and in fact he is really b i 
and selling for the benefit of his principal, charging a commission for himself as 
his remuneration. In such cases section 8 might well come into play and an 
agent of this description who takes out a licence under section 8 would Be exempt 
from sales tax in respect of such of his transactions as are carried out in accordance 
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with the terms of section 8 and the licence issued thereunder. The condition in 
section 8 that the principal for whom an agent buys or sells must be a known principal 
specified in the t’s accounts in respect of each transaction of sale and purchase, 
has been im in order to enable the revenue authority.to get at the principals 
concerned in such sales or and levy sales tax upon them. It may be 
that section 8 was also inten to cever cases of accommodation sales falling within 
the purview of Explanation 3 to the definition of ‘ turnover’ in section 2 (1) of 
the Act. Whatever might have been the intention of the framers of the Act, there 
are no express words in the Act making ts who merely buy and sell goods, on 
behalf of their principals resident within the Province ‘dealers’. Such agents 
not chargeable to the tax under section 3 of the Act. There is no 

to invoke the provisions of section 8 of the Act to exempt such agents from liability 
to sales taxes. The reference to “known principal’ in section 8 may mean 
an actually existing and identifiable principal as contrasted with a fictitious 
principal in whose name the business of buying and selling is carried on. Section 8 
does not have the effect of making sales and effected by an agent on behalf 
of undisclosed but real and existing principals, ble to tax on the footing 
that the agent isa ‘dealer’ with a ‘turnover’ his own. In this view the 
respondents who acted as commission agents are not liable to pay sales tax in 
respect of the turndver of groundnuts, the sales and purchases whereof were brought 
about bv them on behalf of the owners of the goods. 


It is true that the respondents have taken out licences under stction 8 in respect 
of their commission cy business, In accordance with the custom of the ground- 
nut trade at Adoni charged a small brokerage from buyers as well as sellers 
of groundnuts for whom they acted as commission agents. It is also true that they 

a small sum as rusum or mahimai for charity and establishment expenses 
in ition to the commission proper-of a quarter anna Spices ee ga Maan 
amounts are also shown in their accounts and in my opinion, they agi ak 
of the commission they collected though distributed under separate heads. ere 
is no provision in the Act or the rules fixing the maximum permissible 
and it is left to be settled by contract between the broker or commission agent and 
his principals or by the usage of the trade. It may be that it is a vicious practice 
for brokers to charge brokerage both from the buyer and the seller of goods in respect 
of one and the same transaction. But it is a matter of notoriety that the tice 
P CCE, Bana a ee places and in several trades. The licence issued to the 
plain in this case, which we have perused, does not prevent such a mode of 
earning brokerage or commission. aana under the impression that the 
licences prevented such levy of dou commission, the plaintiffs alleged in 
the plaint that they were commission agents for the sellers though, in fact, they 
eollected a commission both from the buyer and the seHer of groundnuts. Indeed 
the Government did not dispute the right of the plaintiffs to collect this double 
commission in the written statement filed in the case. There is no transgression 
of the terms of the licence issued to the plaintiffs, and even if there was any, it 
would not have the effect of reducing commission agents to the position of 
‘dealers’ as defined in the Act and making them chargeable under section g 
(1) of the Act. 

For these reasons I am of the opinion that the decision of the Courts 
is correct and these appeals should be dismissed with costs. f 


K. S. Appeals dismissed. 
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[THE FEDERAL OOURT OF INDIA.) 
[On ie under the Federal Court (Enlargement of Jurisdiction) Act, 1947, 


from the High Court of Judicature at Madras?.] 
Present:—H. J. KANIA, Chief Justice, S. FAZL ALI AND B, K. MUKHERJRA. JJ. 
Kondamudi Sriramulu ... Appellani* 
D. 

Myneni Pundarikakshayya .. Respondent. 
Hindu Lawo—De facto Powers of —Execution of promissory nots in the name of tha minor in 
respect of borrowings by the facto geardian—Sale of minors property in dischar, debt dus on such 
bromisory nots— Validi ‘ech promissory note, if can obsrate as an acknowledgment lability. 


A di facis guardian of a Hindu minor, in this case the natural father of the minor who had been 
given away in adoption, cannot in law execute a promissory note in the name of the minor in respect 
of money “for the minor’s estate and thereby bind the minor’s estate. A sale by such a de 

A of é : 


a sti earlier promissory note executed by the adoptive mother in renewal the promissory note 
executed by the adoptive father could not convey a valid title to the purchaser because the discharge 
of a promissory note which the de farto guardian had no power to execute cannot be a valid conside- 
ration. 


Such a i note cannot be treated as an acknowledgment of the liability of the debt 
of the adoptive father. 


Derision of the High Court in Pundarikakshayya v. Sreeramulu, (1945) 2 M.L.J. 375 (F.B.)» 

Ch. Raghava Rao, Senior Advocate, Federal Court (Y. G. Krishnamurthi, Advocate, 
Federal Court, with him), instructed by M. S. Krishnamoorthi Sastri, Agent, for 
Appellant. ‘ 
: B. Somayza, Senior Advocate, Federal Court (C. V. Narasimha Rao, Advocate, 
Federal Court, with him), instructed by Ganpat Rat, Agent, for Respondent. - 

The Court delivered the following 

Jupcuants : The Chief Fustice—This is an appeal from a judgment of a Ful} 
Bench of the Madras High Courtt. The direct question raised for decision is 
about the power of a ds facto guardian to alienate the property of a minor in 


consideration of a promissory note executed by such guardian in the name of the 
minor, under Hindu Law. , 


The material facts are these. The respondent (plaintiff) is the adopted son 
of Chelama Chowdari who died on the gth January, 1925, leaving him survi- 
ving two widows. The junior widow, Krishnamma, was empowered by the deceased 
to adopt a son to him and accordingly she adopted the respondent who was then 
about six years old. Krishnamma managed the estate of the minor after such 
adoption. On the ist February, 1923, Chelamayya Chowdari had borrowed 
Rs. 3,000 from the appellant (defendant) who was his pleader. On the 23rd April, 
1925, Krishnamma, then the de jure guardian of the minor, renewed this 
promissory note. By that time the debt with interest had amounted to Rs. 3,802. 
On the same date she executed another promissory note in respect of a further sum 
of Rs. 1,200 alleged to be due to the appellant for professional work done by him 
during the lifetime of Chelamayya. On the 2grd April, 1928, Krishnamma executed 
a consolidatory prowissory note for Rs. 6,802-11-6 in renewal of the two 

ious notes. She died in November, 1928. Thereafter the respondent’s natural | 
Either China Seshayya entered upon the management of his estate. He was not 
appointed a guardian by any order of the Court and therefore had no legal title 
to manage the minor’s estate. On the 22nd June, 1931, China Seshayya professing 
to act as the guardian of the respondent purported to renew the promissory note 
in the name of the minor. The debt then amounted to Rs. 9,251-11-6. The 
promissory note was in these terms :— 





1. (1945) 2 ML.J. 375: I.L.R. (1946) Mad. 242 (F.B.) 
* CA. No. XI of 1948. ? 24th January, 1949- 
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“ Promjssory note, dated agnd June, 1991, executed in favour of Kondamudi Gopala Rao's 
son residing at Tenali by Myneni Chowdari’s adopted son = 
ahayya, raiding at Myneavaripalem, amber of Dulipudi in Repale alt minor by natural 
tie andl guardian Manders I i's son China Seshayya, inhabitant of Sajjavaripalem now 
a 5 . 

The amount of principal and interest due up to egrd April, 1931, under the i note 
executed on agrd April, 1928, by Sri Krishnamma the minoe’s tive mother, for and 


ss guardian of the minor being Rs. 9,251-11-6 the interest thar had accrued due on that sum from 
agrd April, 1931, up to this day being ih, 181-15-0 and the value of the stamps being As. 4 a total 
sum of Rs. 9,493-14-6 is due. On demand I shall pay you or your order this sum of nine 
four and -three rupees, fourteen annas and six pics, with interest at Re. 1 per cent. 
Per mensem. To this effect is the promissary note executed as of consent. ; 
. (on four one-anna stampa). 

Myneni Pundarikakahayya, being minor— 

(Mark and left thumb impression of) Mandava China Seshayya, the natural father and guardian.” 

Tt was alleged ‘that the note was renewed in June, 1931, as the period of 
limitation expired during the’ Court vacation when the payee had the right of 
instituting a suit on. the re-opening of the Court and that the new promissory 
note was executed to avoid a suit being filed. On the end June, 1932, China 
Seshayya conveyed the immoveable properties mentioned in the plaint to the 
defendant for Rs. 14,873. Only Rs. 75 were paid in cash and this re ted the 
cost of the stamp on the conveyance and the registration charges. e rest of the 
consideration was supposed to be satisfied by the discharge of the promissory note 
of 22nd June, 1931, and by payment of Rs. 4,590-9-6 to another creditor. 

On the gth December, 1937, the respondent attained majority and he 
instituted the suit on the gth December, 1940. In order, to enable the High Court 
to determine the points of law, it was accepted on behalf of the respondent that the 
promissory notes executed by the minor’s adoptive father were executed for full 
ye. that the de facto guardian had administered the minor’s estate to the 

of his ability and that in executing the promissory note of June, 1985 the 
de facto guardian did so in order to ward off a suit against the minor's estate 
threatened by the creditor. 

The point directly to be decided in the appeal is whether a de facto i 
of a Hindu Tai fal power to pass a promissory note in the name of the minor 
so as to bind his estate and become consideration for a conveyance executed by 
the ds facto guardian. It is conceded that except the promissory note or the debt 
covered by it there was no other consideration for the conveyance executed by the 
ds facto guardian in June, 1932. | 

The few Hindu Law texts which deal with the di of a minor’s property 
by some one else in case of necessity are collected m Colebrooke’s Digest, Vol. 1, 
page 302. Asregards authoritative judicial decisions, the first was given in 1856 in 
Hı asaud Panday v. Mst. Babbooes?. As that decision is the foundation for all 
decisions of Indian High Courts, it is necessary to carefully notice the facts therein 
and the principles laid down by the Judicial Committee. Money was advanced 
to a Zemindar by the appellant’s father and as security for some of them the Raja 
had conveyed certain villages by way of'usufructuary mortgage. After the death 
of the Raja, an adjustment of account was made by his son and heir and certain 
further bonds and mortgages were given. That son died, leaving him surviving 
as only infant son and a widow. The widow assumed the proprietorship of the 
estate of her late husband and ‘the guardianship of the infant son. Her names 
was registered along with the minor in the. Government records as owner. An 
adjustment of account took place between the infant’s mother and the banker. 
Certain family estates being in arrears of revenue and being in danger of seques- 
tration, the banker paid to the local Collector revenue at the request of the infant’s 
mother.. For this, three separate bonds were passed by the mother in favour of 
the banker. Further loans were taken and. adjustments were made. On the 
final adjustment the minor’s mother gave a mortgage bond in favour of the banker 


a (1856) 6 M.IA. 398. = 
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and that transaction was the subject-matter of the suit which gave rise to the appeal. ` 
In that bond the mother was described as being possessed of the mortgaged 
Property in’ proprietary right. : 

: When the minor (respondent) attained majority, he filed a suit in the Sudder 
Amecn’s Court to set aside the mortgage bond. In addition to the contention 
that the mother was purdanashin and, being ignorant, was imposed upon and deceived, 
the transaction was challenged on the ground that there was no valid authority 
in anyone to effect the transaction. The Sudder Ameen dismissed the suit, but on 
appeal the High Court reversed the decision, proceeding on the footing that the 
Rance (mother) had conveyed the property as: proprietor and sas she had no title 
to convey the pro ty, none passed to the banker. Although in the course of _ 

“argument before he igh Court it was contended, in the alternative, on behalf 
of the plaintiff that the was not competent under the Hindu Law to make 
such a bond, the High Court did not deal with this argument because according 
to the High Court'the defendant had not raised the plea that the transaction was 
effected by the Ranee acting as her son’s guardian. the matter came before 
the Judicial Committee this point was: specifically urged. Their Lordships held 
that the contention was covered by the second issue raised in the trial court and 
therefore it was open to the defendant to urge the alternative contention. The. 
Board considered the validity of the transaction under headings 2 and 3 which 
were formulated in these terms:— . TET l , 

< , did it Court) take a t view of the relation in which the Rance intended 
to auton peng ae Deed aa Ge the point whether the rights of these parties 
could wholly depend upon the question whether that relation was duly or unduly constituted P” 
They held that the High Court had not taken the correct view as to the relation 
in which the Rance meant to stand and substantially stood to the estate of her son 
and disposed of that contention as follows :— : 

“They consider that the acts of the Ranee cannot be viewed otherwise than as &cts 
done on behalf of another, whatever description she gave to h or others gave to her; that 


she must be viewed as a M , inaccurately or erroncously described as ‘ rietor ’ or ‘ heir’ ; 
and it isto be observed, that the Collector es this view, fur, whibt he K on the improper 


tion of her as helr, or proprietor, he continues her name as ‘ Surberakar ’. 
Upon the third point they observed as follows :— 


of tho is not (provided the circumstances sup the had it emanated from a 
ds facto and Jare manager) affected by the want of nioa the de facto with the de jars title. There- 


wrongfully 
Court of Wards ..... it would not follow that those acts, however wrong, would defeat the 


““ The power of the M er for an infant heir to charge an estate not his own is under the 
dakia power Tt can only be exercised. rightly in a case of need of 


for the benefit of tho estate. But where, in the particular instance, the fs one that a prudent 
adakan e and gi gada ekan ee ee eae 
mismanagement of the estate. The actual premure on the estate, the to be averted, or 

benefit to be conferred upon it, in the particular instance, is the thing to be regarded Their 
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ee ee ee ee a 
viewed as improvident management” 
mpri final directions for the remand they observed that the mortgage bond 
been executed by the Ranee as and in the character of guardian of the infant. 
In respect of the actual liability to be ascertained, they observed as follows :— 
a rept cies ea vine a 
of which Rs. to is com 
depend on the circumstances under which the gama or mich of them a were advanced by the appellanb 
were respecti vanced regard ust, to the circum- 
pee ania ire ac ee iy aei, And their” Teedahipa are also of the 
Wa ee ee ee 


“Ie shod be noticed that in this case Ai the mother was the natural 

the Judicial Committee decided the case not on that footing but on the 

ting that there was a manager in fact of a minor’s estate. The observations 

therefore clearly coyer the case of a de facto manager and are not confined to the 
position of a natural guardian only. 


These observations of the Privy Council, although made in respect of a mort- 
gage, have been held applicable to cases of sales also. The principles enunc- 
ated in this case have been applied in the case of sales. or mortgages by persons 
having a limited estate, like a Hindu widow or the manager of a joint Hindu family. 

The next case to be noticed in this connection is Waghela Rajsanji v. Shekh 
Masludin', In that case the plaintiff was the creditor of the defendant’s father 
and the debt appeared to have been one for which the taluqdari family estate 
might be made fiable. An account of the debt was made up in 1858 and instead 
of enforcing payment, the mother and guardian of the minor, who was then about 
eleven years old, conveyed a certain portion of the family land to the creditor. 
That transaction was challenged by the minor in 1868 on his attaining majority, 
but was held to be a bona fide one and ‘within the of her powers. The question 
in ‘he Privy Council appeal arose because the family had claimed to hold the con 
veyed lands rent-free and the guardian conveyed them as rent-free, but the pur- 
chaser not being content with the assertion of the family (though it was in fact 
held as rent-free) took a covenant from the guardian to indemnify him in case the 
Government should enforce their claim to receive rent out of the estate. That 
covenant was framed so as to bind both the dian and the infant, who was 
nominally by bis guardian a party to the deed. There was no doubt that the 
covenant bound the guardian but the question of liability of the infant taluqdar 
on the covenant was raised. The lower courts had not applied-their mind to this 
fact because they considered that the previous decision covered the matter. On be- 
half of the respondent (plaintiff) in that case it was-candidly admitted that in Indian 
law there was no rule which gave a guardian and manager greater power to 
bind an infant by a personal covenant than what existed in English law. The 
Board held that according to English law a guardian or manager had no such 
power and similarly in India also there saha nb such authority in a 
to give a covenant which would be binding on the minor or his estate. e third 
decision of the Privy Council is Mohoribibee v. Dhurmodas Ghose*. In that case it 
was held that a minor’s contract was not voidable as it had been thought till 
then, but was void. - 


The High Courts in India have considered the effect of these decisions in diffe- 
rent cases, Numerous cases were cited at the Bar and they show that till the 
decision under a the view of the Madras High Court in respect of the power 
of a de facto ian to Na saa read note was not uniform. The Bombay 
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had no power to pass a promissory note even for a necessary purpose so as to 
bind the minor ór his estate. 

In this state of judicial decisions the liability of a Hindu minor’s estate ma 
be considered under three heads. (1) Whether an alienation (mort or sale 
of a minor’s immoveable property is permissible in case of necessity ; (2) Whether 
there is liability for money borro for necessity and, if so, in what manner it 
could be so borrowed ; and (3) Whether a negotiable instrument can be executed 
for or in the name of the minor so as to be enforceable against the minor’s estate. 


In my opinion, much of the apparent conflict of views will disappear if a da 
facto guardian is described as a de facto manager. In law there is nothing like a 
de facto guardian. There can only be a de facto manager, although the expres- 
sion ‘ de facto guardian’ has been used in text books and some judgments of courts. 
If that description is adopted (and I consider it to be the correct description of 
a person generally managing the estate of a minor without having any legal title 
to do so) the powers of a natural guardian are not brought into consideration in 
defining the position of such a manager. On first principles, it appears clear 
that a manager, who m the estate of the minor because he finds it neces- 
sary to do so, although he no | title to handle the estate, must have his 
powers circumscribed by the limits of the necessity or benefit to the estate of the 
minor. ‘The law has tried to find a solution out of two difficult situations. When 
a Hindu minor has no legal guardian, there will be no one who can handle and 

his estate in law, so that unless some one is deemed to have such authority 
the minor will not receive any income or return from his estates. The second point, 
is that a person having no title cannot be permitted to intermeddle with the 
minor’s estate so as to cause a loss to the minor. Judicial decisions have tried to 
find a way out of these difficulties. It may be noted that these difficult situations 
are not confined to Hindu minors only. Minors of all communities and every- 
where have to face these difficulties. There appears to me no justification for 
treating the minors of different communities on different principles or to lay down 
different principles for the safety of the minor’s estate, unless the personal law of 
the minor justified such a distinction. Waghsla Rajsanji v. Shekh Masludin', was 
decided by the Judicial Committee on this line of reasoning. 

The principle of the minor’s estate being liable in case of necessity has been 

ised by an Act in India in 1872 in section 68 of the Indian Contract Act 
which is applicable to all persons. Under that section it is poraa that if neces- 
saries were supplied to a minor his estate could be made liable for the same. The 
statement of law by the Privy Council in Hanoomanpersaud’s case? has been followed 
in India for nearly a century and titles to properties have been created on that 
basis. Similarly loans taken for the necessity of a Hindu minor have been ordered 
by the Courts to be repaid out of the minor’s estate for several ier past. It is 
unnecessary to have a discussion here on that question. That, however, will be 
no justification for extending the application of the principle of necessity to 
transactions which do not strictly conform to that test. I do not think that the 
Court can overlook the duty of safeguarding the minor’s estate against indiscrimi- 
nate borrowings on the part of the guardian. As the minor cannot enter into a 
contract, I am reluctant to accept the argument that a ds facto manager is the 
authorised agent of the minor and can therefore make his estate liable even in 
cases of necessity by making a contract in the name of the minor. That would be 
itting a person without legal titlé to do something which the minor cannot 

do.” Normally the creditor gives credit to the guardian, although he is 

aware that the loan is wanted for the minor’s estate. He does not necessarily 
exclude the responsibility and liability of the guardian while he is conscious of his 
rights to recover the money for the minor’s estate. In my opinion it is therefore 
right to hold that when a loan is taken for the purpose of necessity or benefit of the 


1. (1887) LR. 14 I.A 89: LLR. 11 2. (1856) 6 M.I.A. 393. 
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minor’s estate by a ds facto manager, he cannot effect a transaction so as to exclude 
his own liability. So far as the creditor is concerned, this involves no hardship 
because he can proceed agai t the ds fado manager and make the minor’s estate 
liable on the principle of subrogation. This does not hurt the honest ds facto 
manager because he has got the necessary facts ani materials to show ‘that the 
transaction was for the necessity of the minor or for the benefit of his estate. It 
does not adversely affect the minor’s interest because when a claim is made and 
the facts show that the transaction was for necessity or for the benefit of his estate 
and he has no claim against the de facto manager for maladministration, his estate 
should meet the obligation. Moreover, since 1856 appropriate Acts have been 
passed by the different Legislatures to enable the parties to obtain an order of 
the Court to safeguard the interest of the minor and protect the guardian also. 
In my opinion, therefore, the law as it stands permits a ds facto manager to 
borrow money for the necessity or the benefit of the minor’s estate, so as to 
make the minor’s'estate liable for the loan when he can do so without making 
out a contract between the minor and the creditor. 


In rapar of borrowing money on the security of negotiable instruments, the 
same test shoutd be applied but with greater strictness, because by. giving a negoti- 
able instrument in the name of a minor, a de facto manager is bringing into 
existence a contract between a minor and the creditor and which contract under 
the Negotiable Instruments Act creates rights and privileges in favour of third 

ties, e.g., presumption as to consideration, rights of holders in due course, etc. 

do not see therefore how the test laid down in Hunoomanpersaud’s case’ can 
authorise a de facto manager to make a negotiable instrument in the name ofa 
minor. If a creditor chooses to accept a negotiable instrument made out in the 
name of the minor and on which the de facto manager is not liable, in my opinion, 
it is clearly void and unenforceable inst the minor or his estate. If the lender 
files a suit on the debt (apart from the negotiahle instrument) he will have to 
satisfy the conditions nccessary to make the minor’s estate ‘liable in respect of the 
transaction sought to be enforced by him, as mentioned above. This view 
reconciles the three principal decisions of the Judicial Committee on which the 
rights of ths creditors and liabilities of Hindu minors when the minor’s estate is 
dealt with by a de facto manager, are based. 

Applying those principles to the case before us, in my opinion, the Full Beneh 
decision of the Madras High Court under appeal is correct. The promissory note 
of June, 1931, is worded so as to exclude the de facto manager’s personal liability. 
It purports to be a note executed on behalf of the minor alone. It may be noticed 
that it is a distinct departure from the previous notes where the natural guardian 
had made herself personally liable on the notes also. In my opinion, the promissory 
note of June, 1931, is not binding on the minor in any way. The attempt of the 
applicant to rely on this note, not as a promissory note but as an acknowledgment 
of liability of the debt, must fail on two grounds. Firstly, it is made by a person 
who is not authorised to give an acknowledgment under the Limitation Act. 
That right is limited to a natural guardian by section 21. Secondly this alleged 
acknowledgment was passed more than three years after the promissory note was 
passed by the natural guardian and although it may have been open to the creditor 
to file a suit on that previous note when the Court re-opened in June, that exten- 
sion of time was only for the limited purpose of filing the suit and not for keeping 
the debt alive. 

The appellant contended that the promissory note of June, 1931, was passed 
by China Seshayya for legal necessity. The Full Bench of the Madras High Court 
decided the appeal on two admi facts only. (1) That China Seshayya had 

the minor’s estate to the best of his ability, and (2) that in executi 
the note he did so in order to ward off a suit against the minor’s estate threaten 
by the creditor. The first statement only proves that the de facto manager had acted 
ite et ake Se AA es ap a Aa 
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bona fide. That is no proof of necessity or benefit to the estate of the minor., The 
evidence led before the Subordinate Judge shows that the applicant was making 
ahd adakan for filing a suit and had prepared a list of properties with a view to 
an application for attachment ore judgment. The evidence does not 
show that any notice of demand was served on the manager or any stamp papers 
were purchased or any plaint was drafted. Without adequate materials to 
establish that the manager was threatening to dispose of any property of the minor 
so as to defeat or delay the execution of any decree which may be passed in the 
intended suit against the minor’s estate : (and for which there is not even a sugges- 
tion in the evidence on record), it is obvious that no Court would pass an order 
of attachment before judgment under Order XXXVIII, rule 5 of the Civil Pro- 
cedure Code. The amount mentioned in the promissory note of 1928 included 
charges for the appellant’s work as a pleader, which do not appear to-have. been 
scrutinized by anyone. The ap is decided against the appellant on the 
grounds mentioned above and it should not be deemed to be held that the above- 
mentioned two admitted facts before the High Court or the evidence led before 
the Subordinate Judge is considered sufficient to make out a case of necessity, or 
Proof of pressure on the estate so as to justify the revival of a debt. 


The result therefore is that when the conveyance of June 2, 1932, was 
executed in favour of the appellant there was no valid and enforceable debt owing 
to the appellant and the conveyance therefore cannot be supported as given for 

id consideration or for necessity or for the benefit of the minor’s estate. The 
sale therefore should be set aside, and the plaintiff restored to possession of the 
properties with mesne profits. The High Court has given relief in respect of the 
amount actually paid by the appellant and given the appellant a charge in respect 
of the same. The decree of the High Court is therefore confirmed and the appeal 
is dismissed with costs. 

Fazl Ali, 7.—This a raises an important point of law, viz., whether a 
see ap ah Hindu minor can in Jaw execute a promissory note in the 
name of the minor in respect of money borrowed for a necessary purpose and 
thereby bind the minor’s estate. Once the law on this point is correctly deter- 
mined, there will be no difficulty in applying it to the facts of this case, which 
will be stated later in so far as it is necessary to state them for the purpose of 
deciding this appeal. 

It may now be taken to be well-settled by a long course of decisions that 
a de facto guardian has, in case of necessity or benefit to the minor, power to 

mo or sell the minor’s property. The earliest case which supports 
this view is the well-known case of R Panda v. Mussumat Babbooes', 
on which a large number of subsequent decisions are based. The question before 
the Privy Council in that case was whether the mortgage of a part of a minor’s 
estate by his mother (who was his natural ian) was binding on him, but in 
view of certain contentions put forward on behalf of one of the parties suggesting 
that the status of the mother was no higher than that of a de facto manager, 
their Lordships observed :— 

“'.. . . it is to be observed that under the Hindu law, the right of a bora fide incumbrancer 
who has taken from a de fasto manager a charge où lands created honestly, for the purpose of saving 
had aana Eee T ant of the estate, ix not (provided the clroumstances would support the r 
had it emanated from a ds facto and ds jure manager) affected by the want of union de facto wi 
the ds jure title.” 

The view so expressed has been held in 4 number of subsequent decisions of the 
various High Courts to cover sales by a de facto guardian, on the ground that if 
the ds facto guardian has the power to charge or mortgage the minor’s property, 
he must also have the power to sell it, in case of necessity or Benefit to the minor. 
The rule enunciated by the Privy Council has also been extended in some cases 
to simple loans contracted by a natural or lawful guardian of a minor, whether 
under a simple bond or a promissory note. Some of these cases are: 
a ag a a ee ee ee 


I. (1856) 6 Moo. I.A. 393. 
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Krishna Chettiar v.. Nagamani Ammal!, Ramakrishna v. Chidambara’, Duraisami 

Reddi v. Muthial Reddi?, Meenakshi Sundaram Chetty v. Ranga Ayyangar and another* 
and Satyanarayana v. Mallayya'. ; 
In the last two cases, the guardian had executed simple bonds, but, in other cases, 
the liability of a minor on a promissory note was the subject of discussion: In all 
these cases, the test laid down in Hunooman Persaud Panday’s case* formed the basis 
of the decision. - 


These decisions however cannot be reconciled with certain other decisions in 
which the opposite view has been taken. In Maharana Shri Ranmalsiaghji v. Vadilal 
Vakhatc , it was held that a minor cannot be bound personally by contracts 
entered into by a guardian which do not purport to charge his estate. This view 
was reaffirmed in Keshav v. Balaji*. In that case, a promissory note had been 
aeei eA by the cctltcatad guarding cra mice wii Goo meas or eae 
but it was held that it was not binding on the minor or his property. The 
same view was taken in Shankar v. Nathx?, in which case also a promissory note 
had been passed by a certificated guardian. These two cases were deci by 
a single Judge, but their decision was referred to with ap by a Division 
Bench of the Bombay High Court in Nagindas Gokuldas v. Bhimrao Damu?®, 

There are thus two di t series of cases, one favouring the view that it 
would be illogical to restrict the observations of the Privy Council in Mantra. 
dk gka an ge Pee matings and sales and not to extend it to simple 

contracted in case of necessity; and the other stressing the view expressed 
by the Privy Council in certain cases, in which it was held that no decree can 
be passed on the guardian’s covenant either against the estate of the minor or 
against his person. The two leading cases on the subject are :—Waghela Rajsanji 
V. Shekh Masludin ll and Inder Chunder Singhv. Radhakishore Ghose12, In the first case, 
the mother of a minor as his ian had conveyed a part of a talukdari estate 
in liquidation of certain debts due from the minor’s father. The property was des 
cribed to be rent-free, bit one of the covenants in the deed of conveyance was that 
in case the villages, which were the subject of the conveyance, should be’ assessed 
to Government revenue, the guardian and ward would be liable to pay to the 

‘the amount with costs. This’ liability was also upon every 

part of the talukdari estate. Upon these facts, it was held by the Privy Council 
that the covenant in question was not binding on the minor, inasmuch asa guardian 
‘could not contract in the name of the minor so as to impose on him a personal 
liability. In the course of their judgment, their Lordships observed as follows :— 
om it war most candidly stated by Mr. Mayne, who argued the case on behalf of the respon- 


dent, that there is not in Indian law any rule gives a and 

to bind the infant ward by a personal covenant than exists in English law. In point of the matter 

must be deci Fe atin good conscience, generally interpreted to mean the rules of 

law if found applicable to Indian soceity and circumstances. are not aware of any 

law in which the guardian has such 2 power, nor do they see why it sh be so in Indie. 

concelve that it would be a very i thing to allow the guardian to covenants in the name 

of his ward, so as to impose a liability upon the ward, and they hold that in this case the 
exceeded her powers so far as she to bind her ward, and that, so far as this suit 

is founded on the personal liability of the > it must fail.” ' : 


In the second case, the facts were these :—Upon the death of one Gopi Mohun 
Ghose, an ijaradar, his mother and widow, as managers under his will, remained 
in ion of the land leased. Subsequently a son was adopted to him by the 
widow and succeeded to his estate. . The lease havi expired, a renewal for five 
years was taken by the managers, but was surrendered ore that: period elapsed, 
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during the minority of the son, inst whom on his attaining full age, a suit was 
brought by the lessor to recover years’ rent of the renewed ijara. In these 
circumstances, the Privy Council held that the contract of the adoptive mother 
and guardian was not personally binding upon the adopted son, and the suit was 
accordingly dismissed. The relevant observations in that case were these :— 

“The contention that the mother and widow of i Mohun Ghose had power to bind the 


minor by contract was abandoned in the Court below their Lordships are of opinion that mich 
a contention could not be sustained.” ' 


Later, their Lordships distinguished the case of Hunoomanpeaisaud Panday! and, in 
doing so, made certain observations to which I shall revert later. 


These decisions can be explained with reference to their own facts, but the 
observations which I have quoted being of a somewhat general nature had to be 
considered in a number of cases. In some of the cases, it was suggested that the 
rule enunciated by the Privy Council was subject to certain exceptions based on 
Hindu law, and in Trevelyan’s “ Law Relating to Minors ’’, the law on the subject 
was stated to be as follows :— _ f 

“Although a guardian may in certain circumstances sell or charge his ward’s property, he cannot 
bind ths ward persoialiy by a disiplecontract debi, by:a covenant or by any promise to pay money 
or damages unless such promise be made merely to pay or keep alive a debt for which the ward’s 
property was liable.” 

The rule stated in the above passage was further extended in Ramajogayya v. 
Jagannadhan*. In that case, the following question was referred to a Full Bench :— 

“ Whether any decree and, if so, what decree can be passed against a minor or his estate on a 

covenant entered into on his behalf by a guardian for his benefit, under which covenant no charge 
is made on the estate.” 
According to Wallis, C.J., who was one of the members of the Full Bench, the 
proper answer to the question was that a decree cannot be ed against a minor 
or his estate on a covenant entered into on his behalf by a guardian for his 
benefit. The other two learned Judges took a different view and held that the 
above statement should be qualified by adding the words : 


“ except in cases in which the mimor’s estate would have been liable for the obligation incurred 
by the guardian under the personal law to which he is subject.” 

The principle laid down in this Full Bench case was subsequently applied 
by another Full Bench of the Madras High Court to a case in which the mother 
of certain minor members of a Hindu joint family had executed a promissory 
note in renewal of an ee PE note by her which again was in renewal 
of a promissory note executed by the ‘ther of the minors. The Full Bench held 
thatit was within the competence of a guardian executing promissory notes to 
make a minor liable to the extent of the joint family property in his hands, (See 
Satyanarayana v. Mallayya*). 


So far as the de facto guardian of a Hindu minor is concerned, no direct cases 
were cited before us to show that he can bind the minor’s estate by executing a 
promissory note in respect of money borrowed for a necessary purpose. On the 
other hand, the reported cases that were cited lay down that he has no such s 
In Nagindas Gokuldas v. Bhimrao Damut, it has been held that although a d acto 
guardian of a minor can validly sell the minor’s property to a third person for legal 
necessity, the courts would not be justified in extending the rule so as to cover 
the case of a promissory note passed by a ds facto guardian, even though it may 
be for an antecedent debt of the minor’s father. A similar view was expressed in 
Swaminatha Odayar v. Natesa Iyer5, in which Reilly, J., supported his decision by 
using the following argument :— Š 
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“An essential feature of 2 promisory note is that the promise to pay is unconditional. And a 

negotiable instrument is intended to be one which can pass from hand to hand, bearing its meaning 
on its face, as itself the basis and evidence of a money claim. Any qualification of the promise in a 
Promissory note. such as that it is only to be enforced against a mmor if necessity binding on the 
minor can be shown, is wholly foreign ‘to the idea of a negotiable instrument.” 
This decision was followed in Saminatha Ayyar v. Subbiah Pillai}, but in Satyanarayana 
v. Mallayya*, although the reasons upon which Reilly, J., had his decision 
were not approved, yet the correctness of the decision itself was hot questioned. 
On the other hand, it was explained that the degision of the case before him rested 
on the fact that the promissory note was not executed by a lawful guardian at all. 
As I have already stated, the person who had executed the promissory note in that 
case was a ds facto guardian. In the present case, a Full Bench of the Madras 
High Court has affirmed the view expressed in Swaminatha Odapar v. Naissa Iyer’, 
as will appear from the following observations in the judgment under appeal :— 

“ We are of the opinion that the cases in which it has been held that a ds facto guardian cannot 
ee ee romissory note executed by him in the minar’s name have been rightly 
decided. He could only fri the adne: by michan faturen tat the perpen law af the monot allege 
him todo so, The ancient texts do not, of course, contem late such a situation and it is not suggested 
that authority had been conferred by custom. It is one thing for a ds facto guardian to borrow 
for a necessary purpose and quite another thing to sign a negotiable instrument on the minor's behalk. 
. There is nothing in the judgment in the Haxsomaxpersaud’s cass‘, or in any later caso to support 
such a proposition. On the other hand, as we have shown, there are decisions directly to the contrary. 
A ower 10 borrow docs not in itself imply a power to execute a negotiable instrument in respect of 

t.” í 

It seems to me that the question which we have to decide in this case is 
really bound up with the larger question, viz., whether the guardian of a minor 
can bind the minor’s estate by a simple contract of loan entered into on his behalf’ 
in case of necessity. The cases to which I have referred clearly show that the law 
on the sybject is-in a state of great confusion. This confusion is, in my opinion 
due to an overgemphasis of the principles laid down in Hanoomanpersaud Panday’s 
case‘, and the failure to apply the distinction pointed out by the Privy Council in 
Indur Chunder Singh v. ishors Ghoss®, between the power of the manager of an 
infant’s estate to mortgage the minor’s property and his power to bind him by 
contract. In that case, after referring to the decision in Hanoomanpersaud Panday’s 
case‘, the Privy Council observed as follows:— 

“But in the present case the mother and widow of Gopi Mohun Ghose were not dealing with, 
and did not purport to deal with or affect his estate, but were incurring new obligations which it is 
now sought to transfer from them'to the estate. It may be that, as between them and the infant, 

might be able, in some circumstances, to show that the estate ought to et paga 

taken upon themselves, but that is not the estion raised in this casc, in which the i 
seck to ish a direct relation between ves and the estate of the infant, and a liability on 
the part of the infant now that he is of age, and of his estate, to fulfil the obligations entered into by 
the lessees in their own name.” 

The principles deducible from this statement which is to'be read with an earlier 
statement .where the Privy Council’ negative the contention that the mother and- 


widow of Gopi Mohun Ghose had power to bind the minor by contract, seem to 
me to be these:— 


(1) The manager of an infant’s estate can deal with. the minor’s estate by way 
of mortgage, in case of need or for the benefit of the estate. 
(2) He cannot bind the minor by contract or under obligations and then 


transfer them to the minor’s estate so as to enable the creditor to establish a direct. 
relation between himself and the estate. 
(3) In certain. cases (which must presumably be cases of necessity or benefit 


tothe minor), he might be able to show that the estate ought to bear the burden 
which he had taken upon himself. ; 





I. {1948} 1 M.L.J. 85. oe 89. . NAN EN DA 
2. (1 68 MLL J. 340: LLR. 58 Mad. 4. es 6 Moo. LA. 39g. 

735 (F.B.). 5. oy L.R. 19 LA, go: LLR. 19 Cal. 
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These propositions seem to be in consonance with the principles of Hindu law as 
well as general principles. A person who has to manage a minor’s estate must have 
the power in case of necessity or benefit to the minor, to deal with it in the man- 
ner best suited to the occasion in the interest of the minor. Such a power may 
extend to charging or alienating the properties of the minor in cases where no 
other course is ppen, and must vest in the manager by virtue of his position in 
order to abid fen to manage the estate in a way beneficial to the minor. But 
it does not necessarily follow that he can make contracts on behalf of the minor so 
as to involve the minor and his estate in obligations or liabilites, and inasmuch as 
every contract of loan, ifit is to bind the minor, must saddle him with liabilities, 
a power to enter into such a contract does not necessarily go with the power to 
deal with the estate. There may however be cases in which the minor’s needs 
have to to be met and in such cases, the third principle enunciated by the Privy 
Council can come into play, that is to say, the manager or guardian can show 
that the estate ought to bear the burden which he had taken upon himself. In 
such cases, by the principle of subrogation the creditor might be allowed to stand 
in the shoes of the guardian and invoke the latter’s right to re-imbursement out 
of the minor’s estate. That right must usually be subject to the state of accounts 
between the guardian and his ward. 


It has been held in a series of cases that an executor or a trustee cannot by 
borrowing money from a person make him creditor of the estate in his hands, even 
though the money was applied for the purposes of the estate. In Farhall v. Farhall}, 
Mellish, L.J., took it to be settled law that upon: a contract of borrowing made by 
an executor after the death of the testator, the executor is only liable personally and 
cannot be sued as executor so as to get execution against the assets of the testator. 
The principle enunciated in this case has been applied to the case of an executor 
or a trustee in a number of cases in this country also. [See Shailendranath Palit v. 
Hads Kaza Mans’, where some of these cases are collected]. The general rule 
however is subject to certain exceptions and, in a proper case, the executor or 
trustee may be entitled to be indemnified out of the estate in his charge. 


It is true that the case of a guardian stands on a somewhat different footi 
from the case of an executor or a trustee , but it will be more in consonance wi 
general principles to bring his case under the rule enunciated above than to invent 
a ial rule for him which isnot supported by Hindu law or by any unimpeach- 
able anthority. It it said that in Hanoomanpersaud Panday’s case*, the guardian had 
contracted loans by executing simple bonds, and yet the Privy Council nowhere 
suggested that those loans could ngt have been contracted by a guardian. But it 
is overlooked that the circumstances under which the bonds were executed are not 
fully set forth in the judgment of the Privy Council, and there is nothing there to 
show that the guardian did not make herself mally liable under the bonds. 

~Itis tobe remembered thet in that case, de mother of the minor claimed 
proprietary rights in the estate. It is also said that in the interests of the minor, the 
paanan should have ample powers to borrow on his behalf. It seems to me 
owever that the interests of the minor would on the whole be better served by 
restricting the poan of the guardian than by unduly widening them. The 
uestion as to whether the necessity for the loan exists or not is sometimes a very 
dificult and complicated question, and it appears to me to be dangerous to lay 
down in the case of simple loans, as has been laid ‘down in some cases following 
the rule in Hanoomanpersaud Panday’s case?, that the minor’s estate is liable even 
though the money raised on loan was not applied to actual necessity, if the 
creditor had made bona fids se a! about the necessity. In my opinion, the 
undue extension of the principle laid down in Hanoomanpersaud Pandgy’s case? 
merely complicates rather than simplifies the law. 


4 meS ; 
1. (1871 Ch. App. 129. 3. (1856) 6 Moo, I.A. ` 
z pa LLR. 5p Cal. 566 333 
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< As to the specific. question raised in this case, it seems to me that the view 
expressed in the judgment under appeal is correct." According to-section 4 of the 


a rak Instruments Act, a promissory note must contain an unconditional 
to pay a certain sum. Section ga of that Act provides that, in the 


vep of a contract tothe contrary, the maker of a promissory note is bound 
to pay the amount to the holder on demand. , Section 117 provides for compen- 
sation to be paid in a of a aa cad ‘note, and clause (e) of that 
section provides as follows:—. , BO 


The party cate wo compensation may draw a bill upon the part liable to compensate hi 


e at sight or on demand for the amount due to him, together with se with al apend propa im 
him. Such bill must be accom by the instrument dishonoured and the protest thereof 
(if any). If such bill is dishonoured ' ni a thie sammie is liable to make compensation 


reka the sakne tanner aa im the case of the onibai iL.” + 


Section 118 statés what matters are to be presumed about a negotiäble instrument 
and, according to it, one of the presumptions t to be drawn is that every hegptiable 
nt was made or drawn for ‘consideration.’ 


M Tiam to me that no. guardian, - ‘much: less - 'a de facto guardian, who bas 
assumed without authority, the power to act as guardian can be allowed-to involve 
the minor’s estate in liabilities which may follow by a strict application of the 


a aik ariig visions of the Negotiable Instruments ‘Act. To give an 
ag sk apa that a certain sum will be paid on demand and 


ult of such payment, compensation’ will be payable is a somewhat 


aap ay nagane aja and, in my opinión, any” contract whi the minor 
and his estate to’ the risks in in such a transaction cannot countenanced 
in law. 


The matter may also be looked atom anothes point GE ew: It has ben 
pointed out in Swaminatha Odayar v. Natesa Iyer’, that Dye aan a he pre 
mise in a promissory note, such as, that it.is only to be enforced against a minor, 
if necessity binding on the minor can be shown, is wholly foreign to the idea of a 
negotiable instrument. A promissory note executed hy a guardian on behalf of a 
minor is not a document containing- an unconditional undertaking to pay a certain 
sum, because the undertaking is subject to two conditions. Firstly, that the note 
is to be enforced inst the minor, if necessity is proved, and secondly that the 
amount is not payable le except out of the estate of the minor, the creditor being 
thus unable to proceed rsonally against the guardian or the minor. It is clear. 
that the negotiable quality, of'a mercantile instrument such as a promissory note 
will be greatly affecged by reading these conditions into it ; and sa 


is permitted- into the sufficiency of consideration, there is y no und 
to pay, a certain sum.: 1t seems therefore to be doubtful whether such a document 


can be enforced as a promissory note. The questions remain as to whether it can 
be enforced as a simple bond or.whether it can be used as evidence of a loan., 
These questions however appear tome to be merely dcademic,, if the guardian 
cannot Pind the minor’s estate by contracting simple loans. 


Now let us see what are the facts of this case. On the and June, 19332, China 
Seshayya, the'father of the respondent, who acted as a de facto Taring 
minority, after the death of his’ado tivo ther and mother’ conveye bate d Sere 
lands to the appellant for a sum of 14,873. ` “The consideration for this convey: ’ 
ance was made up of (1)'a sum'of Rs. To; 076-6 which was due to the appellant ’ 
under a promissory note executed by China Seshayya in favour of” sine appellant” 
on the 22nd June, 1931, (a) anim of Ra: 6509 man ich represented “part of the’ 
amount due on another promissqry note ' which ‘Seshayya had executed in 
the name of Gutta Punnayya: on the: 11th py Alec gd 1981. and (3) a sum of 
Rs. pateh WAN spent on PAE stamp conveyance on registra-'. 
ton. We are not co this appeal: with Gutta Punnayya’s dues, as the 
decree of the High Court, which has not been challenged by the respondent, has « 
1. '(1932) 65 M.L-J. 350 : I.L.R. 56 Mad. 879. |! ' 
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ted an equitable relief. to. the -appellant in respect of the sum paid:to Gutta 
Pankey :We are-only concerned with the dues'‘under the promissory note of 
gand „June, 1981. “TG 4 N t eee cose! 
: ° It appears that the father of the respondent owed some money to the appellant. 
For ‘this, he had executed.a promissory note in his favour on the 1st February, 1923. 
On the .2grd April, 1925, the respondent’s adoptive mother, Sri Krishnamma, 
renewed the above promissory note and also exécuted another promissory note in 
* favour of the a t fora sum of Rs. 1,200, which upon the findings in this 
_ case may be to have also been due by the respondent’s ‘adoptive father. 
Subsequently, on the 2grd April, 1928, the respondent’s mother executed a pro- `’ 
misory note:in favour of the appellant for Rs. 6,802 and odd in renewal'of the 
two promissory notes of the agrd April, 1925. On the 22nd June, 1931, Ch na 
Sesha purported to renew that promissory note. This pro-note was execut'ed 
more than three years after the date on which the respondent’s mother had signed 
the last’ ‘pro-nofe. It is’ however, common ‘ground that the period ‘of limitation 
expired during the Court-vacation, and the creditor had the righ to institute a suit 
on the re-opening. of the Court ; and it has been fount!’ that the new pro-note’ was 
executed oh the 22nd June in order to avoid the suit-being filed. > =! : 
: The pro-note,which was executed by China Seshayya on the 2and June, 1931; 
has been reproduced by my Lord the Chief Justice in his judgment. It is a 


Sri Kiish NA 41 executed in favour of the ap] tand Gutta Punna 
= anik PO ka Mi kad ee by Sti Kri ama she made herself 


1928, was executed > China Sesha 4 bimself in favour of Gutta Punnayya, 
though he ‘describes: himself as- a ard in that note. On the other hand, the 
pro-note with which’ we are concerned purports to be a pro-note by the respondent,: 
who is described ‘as minor, but it bears the left: thumb impression of China 
Seshayya who is described as his natural ‘father and pee - It was conceded: 
before us that ‘in. the material of the pro-note ‘which says‘ On demand, I 
shall pay you or your order,” the reference is to the minor, and the liability for 
payment is stated to be his. It-is well settled thata contract by a minor is void; 
and it was expressly held in Ma-Hnit v. Hashim Ebrakam Meter} that a promissory 
note executed-by a minor: is also void. - There can be no doubt that neither the” 
ondent nor China ‘Seshayya can-be made liable om the pro-note ‘of the 22nd 
une; 1931. a Dia eae also cannot be treated as an ack®awledgment in law, 
cause China yya, not a lawful jan, - could “not. make a valid 
acknowledgment so as to extend period of limitation- under section 2r of the 
Indian Limitation Act. It follows that there was no valid debt due to the ap t, 
to justify -tbe alienation on, the and June, 1981. '..It has been: contended before 
us that‘as the pro-note of 22nd June, 1932, purports to discharge- the dues under 
the prior pro-note, the minor was benefited by reason of the execution of the: pro-” 
note, and therefore he could be made liable. , I cannot appreciate this 
If the dues had become barred by limitation, the ian could not have ilaa 


ies to pay such a debt, even though initially the money had been borrowed 

eee the kaag of. the minor. Therefore, unless tie was a valid and’: 
enforceable debt, the aliénation could not be supported. “In this view, the decree’ 
this appeal should be dismisied with cost. |) | , ee aa 

Mukherjea, J.—This a is directed against a judgment of a Full Bench of- 
the Madras High Court?, ed aoe 21, 1945, and jt involves questions of some’ 
importance relating to -the rights of æ de Sacto, guardian, under Hindu law in the- 
miatter of alienating. properties of the infant and creating- contractual liabilities) 
enforceable against the- minor's estate... o Jam ing ites os 





1. (1919) 38 M.L.J.353 (P-Q). . . a. (1945);2 ML J. g75 (FB). 
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The facts: wWHich are material for our present purpose may be shortly stated 
as follows: -The plaintiff in the suit, out of which this appeal arises, ïs the adopted 
son of one Chelamayya Chowdari who died in January, 1925, without any issue- 
and leaving-him surviving, his two widows Rattamma and Krishnamma, of whom- 
the junior widow Krishnamma was authorised by the last will of the deceased to 
take a son iri adoption to him. ` The plaintiff, whd is the natural born son of one 
China Seshayya, was born in the year 1919 and he was adopted as a son by Krish- 
namma soon afterthe death of Chelamayya The estate of Chelamayya which vested 
in the minor plaintiff after his adoption, was looked after by his adoptive mother 
Krishnamma so long ‘as she was alive and after her death, which took place in 
November, 1928, China Seshayya, tbe natural father.of the plaintiff, took charge 
ofthe infant. and: his estate and began to manage the properties as a ds facto guardian 
without obtaining any certificate of guardianship in respect of the same. . The 
defendant, who is the appellant: before us, is a Pleader nesta at Tenab in the 
District of Guntur, and admittedly he acted as the legal adviser of Chelamayya and 
conducted several litigations on his behelf during his lifetime., On 1st February, 
1923, Chelamayya executed a promissory note in Bawa of the defendant for a sum 
of Rs. 3,000 only. After the death of Chelamayya, his widow Krishnamma for 
herself and as the natural guardian of her adopted son executed two promissory 
notes in favour of the defendant on agrd April, 1925, one of which was for a sum 
of Rs. 3,892, being.the principal and’ interest due on the earlier promissory note 
executed by Chelamayya on Ist bree? Uk 3, and the other for a sum of Ra. 1,200 
which was alleged to be due to the d t as his fees for legal work done by 
him during Chelamayya’s lifetime. No payment, it seems, was made by Krish- 
namma towards either of these notes and on ggrd ee 1928, she executed a fresh 
promissory note for a sum of Rs. 6,802 in favour of the defendant both on behalf - 
of herself as well as her infant son and by, this promissory note thé principal and 
interest due on the earlier notes were consolidated. Kriashnamma died, as stated 
above, in November, 1928 and on 24nd June, 1931, there was a renewed promis- 
sory note purporting to be executed by the plaintiff through his n father’ 
a guardian, China Seshayya promising to pay the sum of Rs. a 1-6 which 
was the principal and interest due on the note of April, 1928. promissory 
note is worded as follows: ` - * na 3 

i“ Promisory note, dated eand June, 1931, executed in-favour of Kondamudi Go Rao’s 
son Sriramulu, redding at Tenali by Myneni L yya Chowdari’s adopted son 
residing at M ivaripalem, hamlet of Dulipudi-in epelle taluk, being minor by natural father 
and i ya Rdmaswamis son China Seshayya, inhabitant of Sajjavaripalem now a, 
. Lal = r x2 2 i, r || 
‘The amount'of principal and interest ‘due up to agra April, 1931, under the promissory note 
executed on agrd April, 1928, by Sri Krishnamma, the minor’s adoptive mother, for herself and as 
of the minor being 9,251-11-6, the interest thet had accrued due on that sum from agrd 
Api togn up to this day being Rs. 181-15-0 and the value of the stamps being As. 4a total sum 
Rs. 9,439-14-6 is due. On demand, I ahall pay you or yopr order, this sum of nine thousand 
four „and thirty-three rupees, fourteen annas and six pies with interest at Re. 1 per cent. 
per mensem. To this effect is the promissory note extcited as of consent. i ; see 
a ANO saa y |  Myneni Pundarikakshayya being minor— 
n, (Mark and left thumb-impression of) Mandava: China Seshayya the natural- father and 
~ _ Thus the promisor was Pundarikakshayya himself and being a minor the mark 
and left thumb impression of thé' natural fae was given, - Be 4 
< On June 2, 1932, China. Seshayya; as de -facto ian of the plaintiff, executed 
a sale deed in favour of the defendant by whi bekane about 20 acres 
ofland belonging to-the plaintiff for a consideration of Rs 14,873.. Out of this, 
a sum of, Rs. 75 only was paid in cash for mecti -the vendor’s share of the 
expenses of stamp papers. As regards the, balance, the sum of Rs. 10,207, afinas 
odds was taken by the Dit aben naak An of his dues under the promissory 
note, dated 22nd June, 1931, mentioned above, and the remainder amounting to 
‘ nik 


oul 


s 


600- THE MADRAS LAW JOURNAL REPORTS., [1950 


Rs.. 4590-9-6 the vendee undertook to pay ‘to one G. Punnayya in part 
satisfaction of the debt due to him on the basis of a renewed promissory note 
executed in his favour by the plaintiffs natural father on NGGE bêr II, 1931; : 
The plaintiff attained majority in 1937 and in December, 1940, he. commenced d 
the t suit against the defendant for, recovery of possession; with, meme 
profits, of the properties conyeyed to the latter by his natural father by the deed . 
of.sale executed on es 1932. . 

„The allegations in the plaint in: ‘substance were, that, China San ya the 
natural father. of the plaintiff, ‘was a mere intermeddler with his estate and had ; 
no legal authority to act as guardian,after the plaintiff was given away in adoption: 
to another family, that he was-hot competent to execute or renew. any promis-: 
sory note or to convey properties belonging to the plaintiff. ‘when: he was a minor. 
and that the transfer in question ‘being made without any legal necessi, n or benefit, ° 
to the minor.and not being supported by any consideration was not bi on him. 


~ The suit- was contested by the defendant who contended inter ‘alia, that the. 
sale in his favour was-for valuable consideration and was-effected by’ the: natural. 
father -of " the plaintiff- ‘as his dé facto ‘guardian’ for legal necessity dnd’ was' 
consequently binding:on the plaintiff. It was further averred that the” plaintiff 
after’ attaining majority tatified- the transaction and was, therefore, estopped aoe 
challenging its validity. -” - i 
The case was heard by the Subordinate Judge of Ba tla and by his judgment,” 
dated 27th September,’ ‘i949, the ‘learned Subordinate Judge dismissed the suit. 
It was held that the salé was supported by ‘consideration and was binding on thè 
plaintiff, though there was no ratification by the latter which would stop him from- 
questioning its validity.. The claim for mesne profits at the rate of Ra.-1,000 a 
year was not considered by the Subordinate Judge to be excessive but as'the:suit 
was dismissed in its entirety, the question of mesne profits was not at all material. 


"Against this decision, an appeal was takea, by dhe plaintiff to the High Court 
of Madras. The appeal came up for hearing in the instance before Leach, 
C.J., and Rajamannar, J., but as in the opinion of the Igarned Judges the case. 
involved an important question of Hindu law, namely, whether a de facto 
can make the minor Hable on a promissory note executed by him in the,minor’s 
name, the appeal was referred for decision to a Full Bench. jo he aede at kerang 
it was stated by the refcrring Judges that the plaintiff’s Advocate accepted the 
position that the promissory notes executed by the. plaintiff’s father were executed 
for full consideration, that the de facto guardian administered the minor’s estate 
to the best of his ability and that the promissory note executed on 22nd June, 1931, 
was for the purpose of warding off a suit against the minor’s estate which was 
threatened by’ the defendant. ' 
The appeal was eventually heard by a Full Bench consisting of Leach, C.J., 
Rao and cea gs eed J: and by the judgment, dated 21st fo ae 
19454, the learned’ J ee PANA the ju t of the 
fal Gera It was h Ne a Bi ct EA whe wan ugh be 
guardian de jure had no ‘authority, in law, to execute promissory notes on behalf 
of the minor and, therefore, there was no consideration for the conveyance that 
was made in favour of the defendant. It was also held that the de facto guardian 
ofthe plaintiff could nót extend the period of limitation in respect of debts ‘con+ 
erected by his adoptive father and, consequently these debts. were unenforceable 
and not at the date of the conveyance., The Hi Court z with 
the Trial Judge that there was no ratification of the sale by‘ the plaintiff after 
he‘attained majority: dnd ‘it held further that: the defendant was entitled: to a 
charge ‘on the properties, ‘covered by the ‘Conveyance, ‘fot a-sum of Rs. 4,590,- 
annas odds' which he actually paid to'G, ‘Punnayya in part satisfactidn of the: 
debt: due-to the latter, dade eters oF thal deed; together with ‘interest 
at 6 per cerit.. per ‘annum: from ‘the date of payment. Thé: result’ was that ‘the: 
at 
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plaintiff Was given a decree for possession with mesne' profits, of the properties in 
suit, subject to the charge mentioned above. 


Against this judgment the defendant ‘sb tained: ‘leave to Spel ‘to the Faia 
Committee ,of the Privy Council, but before the, records were transmitted 
England, Aét No. 1 of 1948, was passed which enlarged the jurisdiction of this 
(Court, and in accordance with the Plies A of that ars the petition of appeal 
‘was’ ‘lodged i in ‘tbis Court: 


` The ‘appeal has been argued before isai djaler bis ability and apang k: 
ness by- the learned Advocates on both sides and we are indebted to: them for the 
assistance we received in arriving at our’ decision on the somewhat difficult points 
that are involved in this case. f A 


The whole controVersy in this case centres round the point as to whether the 
conveyance which was executed by China Seshayya, the ds facto guardian of the 
plaintiff, in -favour of the defendant in satisfaction of the debts due on certain 
promissory notes executed in: the name of oes by the de facto guardian himself 
‘could be held to be binding on. the min The arguments advanced by Mr. 
a va Rao, who appeared i in support o the appeal, may be briefly summed up 

ollows, : His contention is that under Hindu law the position of a de facto 

jan does not differ'from that ‘of a ‘ds jure and under the law laid 
down by the Judicial Committee in Hanooman Persaud Panday v. Mussamdt ‘Babbooes', 
a guardian either de jure or de facto is competent,’ in course’ of management, to 


charge or’alienate ‘any portion of the thinor’s properties for p À uoa of legal 
necessity or benefit to the estate.“’On the same principle, it is ele ‘the de facto 


guardian Can, in the interest of the:minor, and to meet legal necessity, incur 
simple contract debts. without charging any property and such debts would be 
binding on the minor’s estate: : It is na anak ie learned Advocate contends— 
whether such debt is evidenced by an ordinary. money bond or by promissory note 
which is negotiable in law. In cither ‘case, the liability of the minor does not 
arise on the instrument itself but on the debt. which is evidenced by it and if the 
debt was for legal necessity or benefit of the minor, the creditor can recover his 
dues from the estate of the minor. This being the - ‘position in law, it is argued, 
that the promissory note executed in the name of the plaintiff by the de facto 
guardian in favour of the defendant.on 22nd June, 1931, which was the con- 
sideration of the sale created a valid debt binding on the minor’s estate, firstly 
because, it was given to the defendant to stave off a litigation which was threatened 
by the latter and which would have seriously jeopardised the interest of the minor, 
and secondly because it was binding on the minor being given in renewal of earlier 
sory, notes, the original debt being contracted by the ‘plaintiff’s adoptive 
ther during. his lifetime.” A large number of decided authorities were can 

before us on both sides which are neither very clear nor uniform. Admittedly, 
there is no Statute Jaw in India which would help us in such matters. The questions, 
oe would have to be, answered with reference to the personal law of the 
lemented by rules of uity, justice and good conscience on matters 

eae the du law is altogether alent 


The extent of authority of a guardian either de jure or de facto over the pro ad ead 
of the minor has not been a specific subject of discussion by any of the 
Smriti writers. It js clear, however, that the ancient Hindu law, did recognise 
the rights of a de ‘facto. manager of the family and even of an individual member 
who was not in the position of a ‘Karta’ to alienate family property or to contract 
debts in times, of distress cr to meet family necessities or to discharge some pious 
obligation., The idea apparently is that the necessity itself creates authority in the 
menna who otherwise would have no authority to alienate a property belonging to 
PAN to contract debis on its behalf. Colebrooke in bus: Digest? quotes a 
arada which says sae PEN 





1. (1856) 6 MLI.A. 393. - 2. Vids Colebrooke’s Digest Texts, 190 and 193: 
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._,,., Whatever debt has been contracted fur the use of the family by a pupil, an apprentice, a slave 

à wifo or an agecit must bé paid by the héad of the family ”. r Nia 

Another text which is ascribed to Catyayana runs thus: | . 

l “ Whatever has been borrowed for the benefit of the famil or during distress:or in consequence 

of foreign invasion ; or for the nuptials of his daughter or for uneral rites all such debts contracted 


"by ene of the family must be discharged by the chief of the family.” . 


These are really cases of what are known as ‘implied agen inlaw. Amore ` 
pointed reference to the case of minors occurs in Mitakshara, Immoveable 
property, according to Mitakshara, cannot be alienated even by the father without - 
the consent of the sons. This is the general rule ; but to this rule an exception is 
mentioned which is formulated in the following text which is ascribed to Vyasa: 

“ Even a single individual may conclude a donation, m or sale of fmmoverble property 
during a season of distress or for the sake of the family and for pious, purposes,” 
Vignaneshwar’s comment upon this text is as follows: gi 
“While the son and grandsons arc mmors incapable of giving their'consent to a gift and the 
like ; or while brothers are zo and conn unwcpareted, even one Penca, who is capable ma .cone 
clude a gift, hypothecation or sale of immoveable property, if a affecting whole 

it, or the support of the family renders it necessary or indi duties such as the 
obsequies of the father or the like make it unavoidable.” . 

The texts undonbtediy relate to a case of joint propery where the de, facto 
Manager of the minor’s estate has also the interest of a co-owner, but as was 
observed by Banerjee, J., in Mahanand v. Nafur* that by itself might not affect the 
question, because so far as minor’s interest is concerned, the right of the co-owner 
to dispose of it rests only on his power as manager. a 
“The materials such as these are undoubtedly scanty ‘and the first definite and 
authoritative pronouncement of the law on this point is really to be found in the 
decision of the Judicial Committee in the well known case of Hanooman Persaud 
Panday v. Mussamat Babbooss*, This decision of the Judicial Committee has been 


` the basis of all subsequent judicial. pronouncements in India on: the subject and as 


the learned Advocate for the appellant relies ly upon this case in support 
of his contentions, it is necessary,.I think ikat the ee and decision in this case 
should be examined with some care. ) ef 

The case arose 'ant of a suit commenced by one Lal Inderdowun Singh to'set 


aside a mortgage executed, in respect of certain properties appertaining’ to his 
estate, during his infancy, by his mother Rani Digambaree, who was defendant 
No.'2 in the suit, in favour of defendant No. 1, the mo . There was prayer 


for recovery of possession of the Bapang which the' principal defendant possessed ` 
as Bee od also for mesne profits. The allegations in the plaint in substance 
were ‘that i Digambaree managed the estate o et punai as guardian d 

his minority and being a Purdanashin lady of no worldly lence was impo 
upon by her servants and ts. The mortgage in question, it was said, was 
executed without any consideration and without her wledge and authority 
and it was the result of fraud and misrepresentation ‘practised upon her by the 
‘defendant’ money-lender. ` 9 i wi = 

The defendant, in his answer, traversed these allegations and asserted his 

right as a mortgagee under the bond executed by the Rani’ which he averred was 
‘a. valid document which could not be assailed by the plaintiff. It was also assertéd 
‘that the plaintiff himself on attaining majority ratified the transaction. The first 
Court ‘held in favour of the mortgagee and dismissed the'plaintiff’s suit. On 
appeal to the Sadar Dewani Adaulat, the judgment was reversed and the relief 
ached by the plaintiff was allowed’ except in so far as it was abandoned by-him. 
The view taken by the Sadar Dewani Adaulat' was‘that as the bond .purported to 
be executed by the plaintiff’s mother in her ancy a proprietor of the “estate 
and not in the capacity of a guardian of her son, w ith was the allegation made 
~1. Vide Mitakshara, Chapter -I,—Section 1;-- ---2 
Verses 27 and 29. pe 5 ‘ $ = 3- 
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in the plaint, and as the defendant asserted his rights on the basis of the docu- 
ment thus executed by the Rani as proprietor of estate; the only’ question in 
issue that arose upon the ings was whether the Rani was at all a proprietor 
or not. As that issue was deci in favour of the plaintiff and against the 
defendant mortgagee, the bond would not be binding on the plaintiff even if the 
Rani voluntarily executed the document and received consideration. . This judg- 
ment was set aside on appeal by the Privy Council, and. it was held by their 
Lordships that the view taken by the Sadar Dewani Adaulat was wrong. It was 
held, in the first place, that pleadings of Indian litigants should be construed 
liberally and that the issue which was framed in the suit namely, “ Whether the 
bond ought to have effect against the mortgaged villages” was sufficiently wide 
' to raise a question as to whether a valid charge was created by the instrument 
irrespective of the fact that the Rani purported, to execute it qwa proprietor and 
not as guardian of her son. It was next pointed out eee 
that the terms “ ietor” and “ heir?’ were loosely in the documents 
and that the Rani was really a manager and ‘ Surberakar’ as she was described 
by the Collector and she never had any intention of asserting a title adverrely 
against her son, In the third place, their Lordships held that | : 

“under the Hindu law, the right of a bera fide incumbrancer who has taken from a ds facts 
manager a charge on lands created honestly, for purpose of saving the estate, or for the benefit 
of the tate i not ee ed the a would the had it emanated from a 
ds facto and sjen n affected by tbe want of union ds facis, with the ds furs title. There- 

had the in into the estate wrongfully, and even practised a tion upon the Court 

ERE a ag AL aa aya eae mld defeat the claim of 


This principle, their Lordships pointed out, was in consonance with the rules of 
Hindu law which were found embodied in several texts which were set out in 
Colebrooke’s Digest and was borne out by the decision of the Sadar Dewani 
Adaulat in the. case of Gopes Churun Burral v. Mussammat Ishwurse Lukhes Dibia!. 
On the evidence adduced in the case their Lordships held that the Rani did really 
take possession of the estate as guardian of her son and acted in that capacity in 
creating the incumbrances. It was also found that the document in question was 
duly executed and attested and there was no want of authority or kno on 
the of the Rani. As regards payment, of consideration, there was evidence 
to show that there were earlier bonds and transactions in satisfaction of which the 
security in dispute was created, and as prima facia these antecedent debts were 

inding on the estate, further investigation was necessary to find out how much, 
if any, the deed in question must stand as security for. The result was that the 
case was sent back for further enquiry and in sending it back their Lordships 


“ The power of the er for an infant heir to charge an estate not his own, is, under the 


Hindu law, a limited and ed power. It can only be exercised thy in a case of need, or 
for the benefit of the estate. But in the particular instance, ‘the is ons thet a prudent 
owner would make, in order tu benefit estate, the bona fds lender is not by the precedent 

i ement of the estate. The actual pressure on the estate, the. to be averted, or the 
benefit to be conferred upon it, in the particular is the thing to oe Ther 


the estate. But they think that, if he does so 
inquire, and acts , the real existence of an alleged sufficient and reasonably-credited necessity 
js not a condition precedent to the validi of his charge and they do not think that, under puch cir- 

The specific.directions given in the concluding portion of the judgment were 
first, that the Rani should. -be-deemed to have executed the mortgage. bond which 
was. the subject-matter of dispute in her character as guardian of the infant Inder- 
“ dowun ; secondly, that the validity. of the bond as regards the different sums that 
entered into the composition of its. total consideration would depend upon the 
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circumstances ‘under‘which each of these sums was advanced by.the:+lender ; and 
thirdly, even-‘if the bond -be fnvalid and ineffectual, the ap t would still be 
‘entitled. to the:benefit of prior mortgage or. mortgages affecting the property:;which 
was or. were paidi'off by him in so far as’ such -prior mortgage or mortgages was 
ær were, valid and effectual. ., 15 oeae J turn yee 4 Ag ag 
~ '*"The- principle enunciated’ in Hanoomgn Persaud Panday’s casé has ‘been ‘followed 
‘since then‘in numerous cases-by the Rrivy Gouncil as well as by the High Courts in 
‘India and: the principle has been applitd to aliendtions by limited hėirs like the 
‘Hindu widows, by mansgérs of Hindu joint family and religious 'endowments and 
‘also by persons in charge of: the-estdte ‘of lunatics: The case itself related to a 
‘transaction by way of mortgage, but it cannot be disputed that the same principle 
applies to-a sale, vide Krishandas Y. Naihurami. - + ` at , ERE pe 
NE ‘There is quite a number of cases decided by the different High Courts in India, 
where it has been held on the authority of the decision in -Hanooman Persaud 
‚Panday s, case that the powers of alienation, for necessity or benefit of the infant 
‘can be exercised by a de facio, guardian as well ; and so far as these powers are, con- 
cerned, there is no distinction in Hindu law between a de jure and a de facto guardian. 
The cases of Mohanund v. Nafur* ; Sestharamanna v. Appiah*®, Tulsidas v. Vaghsla* 
and Kundanlal v. ‘Beni Pershad* may be referred to in this connection. Mr. Somayya 
on behalf of the respondent contends that such extension of tbe doctrine in Hancoman 
Persaud Panday s case, is wholly unwarranted. It is true that in the case of Hanooman 
_ Persaud Panday, the mother of the plaintiff was' his 1 guardian: and it was 
-expressly held by the Judicial Committee that she as such in creating the 
incumbrances upon the estate of her minor son. Certain observations, however, -` 
in connection with thé third point formulated ih the judgment of.the Privy Council, 
‘which I have quoted above, would go to show that,in their Lordships’ opinion even 
a ds facto manager of the minor’s-estate, who has come into possession without any 
lawful title, would be competent to create a charge upon ‘it if it'was required to 
mect a family necessity or'to avert a-danger to the estate.’ Iri'view of the actual 
decision in the case, these observations may perhaps rank as obitsr. But having 
regard to the fact that the view expressed ‘in these observations was stated by their 
aa to be sanctioned by the ancient Hindu law texts, and having regard 
to the: long course of decisions in this country which have uniformly construed 
these observations to lay down a rule of Hindu law; it is not possible for us‘at this 
Gate to say that the view so long accepted is wrong and is not sanctioned by Hindu 
law at all i i ; : 

Mr. Somayya says that it is not enough to uphold a transaction as valid 
simply because it is ported by necessity, a legal competency in the transferor 
is eæential which the ds facto guardian,does not possess. I am not unmindfal 
of the fact that it is scarcely possible to define the circumstances under which a 
man could be regarded as a ds facto guardian with regard to the properties of a minor. 
Existence of near relationship between such person and the infant cannot be insisted 
‘upon as a matter of law; nor can the Court scan minutely the motives which ` 
actuated him in assuming the responsibilities of management t so far as such 
Motives are manifested by outward acts. It cannot be said- also for what period 
of time he’ must act as manager before a can be recognised as a L ak 
manager or guardian of a minor’s estate. Uadeubtedly law should never encourage 
an officious intermeddling with the estate of a minor and if Hindu law has given 

-a legal recognition to the ds facto guardian, it has given it only in the interests of the 
minor himself. As the law stands at present, if a person is not what is called an 
‘ad hoc’ guardian and does not ‘pose as a' guardian for a particular transaction 
Only but is. found to be ing the property of ah infant in the same way as a 
de. sure guardian would, he could be. described asa ds facto guardian, although 
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he is neither a.natural guardian nor a guardian appointed by Court.. ‘Che dealings 
of such a guardian with regard to the estate of the infant would, in Hindu law, be 
not eae as void altogether but would be voidable only ; and the same ‘tests 
would be applied in determining the validity of such acts as are applied in the case 
of a de jure guardian. To this extent and this exterit only, a ds faco guardian is 
to. be treated as having the same position as a'de jure guardian.in Hindu 
law. It follows that a de facto guardian, who is not equip with the requisite 
authority, is not competent to perform those acts which the law has pres- 
cribed for legal guardians only. Thus it has been held in several cases that a de 
facto guardian has no authority to acknowledge a debt on behalf of the minor under 
section 19 read with section 21 of the Indian Limitation Act and in my opinion 
this view is perfectly correct. Vide Bireswar v. Ambica!, Ramaswamy v. Kasinath*, 
‘Chennappa v. Onkarappa®, The de facto guardian is essentially a creature of necessity 
and he could claim no legal recognition beyond what necessity actually warrants. 


In the case before us, the learned Advocate for the appellant does not dispute 
the position that although China Seshayya was the natural father of the plaintiff, 
he could not claim the rights of a legal guardian after the plaiatiff was given away 
in adoption to another family. He was, therefore, a ds facto guardian and it was 
conceded on behalf of the plaintiff.in the Courts below that he looked after the affairs 
of the plaintiff and’ managed his estate to, the best of his ability. ‘The transaction 
that is challenged here is a sale of the minor’s property, by the ds facto guardian 
and if the defendant succeeds in establishing that the transfer was for legal necessity 
or beuefit of the mingr or that he made purchase after proper enquiries and 
with a bona fide belief in the existence of pressing necessity, the sale would certainly 
stand, in accordance with the principle enunciated in Hunoomanpersaud Panday s 
cass. The purchaser, however; in the present ccse is not an outsider. He was 
himself a creditor of the family for the satisfaction of debts due to him the property 
was sold. The consideration for the sale except what was payable to G. Punnayya 
under the terms of the conveyance was the money due on the promissory note 
executed by the de facto guardian himself in the name of the minor in favour of the 
defendant on 22nd June, 1931.'. The main question for our consideration, there- 
fore, is whether this promissory note created a liability which was valid and enforce- 
able against the estate of the minor. If the debt was not legally subsisting at the 
time when the conveyance was executed and was not legally recoverable from the 
minor’s estate, obviously the sale cannot be upheld as valid. 


_ This leads us to enquire as to how far a guardian in Hindu law whether de 
jure or de facto can bind his ward personally by a simple contract debt, or by a 
covenant or promise to pay money without creating a charge on his properties, 
and to what extent, if any, such liability could be enforced against the estate of the 
minor. It scems that there is a deal of diversity in th judicial opinion gn 
this point and it is somewhat difficult to deduce any consistent rule of law from 
the large mass of authorities existing upon it. The conflict, it seems to me, is to 
some extent duc to the difference in the interpretations that have been put upon the 
decision of the Judicial Committee in Waghela Rajsami v. Shekh Masludin®. This 
case before the Judicial Committee arose out of a suit commenced by the plaintiff 
respondent to recover damages for breach of a covenant contained in a sale deed 
executed by the defendant’s mother as his guardian when he was only a boy of 
eleven. It ap that the’ plaintiff was a creditor of the defendant’s father and 
after the death of the latter, the defendent’s mother as his guardian executed a 
conveyance of certain family properties in favour of the plaintiff with a view to 
satisfy the debts due to him. The lands sold had been treated as rent free lands 
of the family all along and as a matter of fact, no rents were ever paid in respect 
of the same. . The purchaser, however, as a measure of safety took a covenant 
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CMTE poe Men eae 887) LR. 14 LA. 89: LLAR. 11 Bom. 
3. (1989) 2 MLJ B84: LLR. 1940 Mad. ssf PG) %9 ; Ki 

75 || 





606 THE MADRAS LAW JOURNAL REPORTS. [1950 


from the ian to indemnify him, in case the Government demanded rents for 
ana oun vas Pel se ee Kab ba 
the infant, -who was nominally by his guardian, a party to the deed. There being 
a demand of revenue by the Government, the plaintiff instituted the suit for recovery 
of damages on the basis of this covenant and the claim of the plainttff was substan- 
tially allowed by the Courts below. : nappa te the Lang uncil, the judgment ' 
was reversed and it was held by the Judici ittee that it was beyond the power 
of the ian to impose a personal liability on the ward. The material portion of 
the ju t which deals with this point stands as follows: . 

“Now it was most idly stated by Mr. Mayne who the case on behalf of Rew 
ponden: that there in nor in Indian law acy cals Wee a n aa ngapaa giae ore 


jan exceeded her so far as she ‘to bind her ward and that so far as this suit is 
ounded on the personal liability of the , it must fail.” . 

This principle was affirmed by the Judicial Committee in the subsequent case of 
Inder Chunder v. Radha Kishore}; h on the facts of that case the point did not 
actually arise, it being found that the Kabuliyat containing the covenant for renewal 
was executed by the mother and grandmother of the infant in their own right and 
not in ‘their capacity as guardians of the minor. 

` On the strength of these pronouncements, it has been held in certain cases 
by some of the High Courts that a minor cannot be bound personally by contracts 


entered into by a guardian which do not purport to his estate. It is not 
that the minor is exempted merely from personal arrest and detention in execution 
of a money decree but no decree agairist him could he on the basis of a 


contract entered into by his guardian in execution of which his general assets could 
be attached and sold, The only exception that is admitted to this rule is when 
the debt has been contracted for necessaries supplied to the infant within the 
meaning of section 68 of the Indian Contract Act and in such cases the minar’s 
estate could be held liable. The decision of the Bombay High Court in Maharana 
Shri Ranmal v. Vedilal* can be taken to be a leading decision on this point. The 
same view was expressed by Wallis, C.J., of the Madras High Court jn the Full 
Bench case of Ramajogayya v. Fagannadhan*, though the majority decision in that 
case was different. ' ; ' 

There is quite a large number of cases decided by the Madras Court 
‘where it has been held that the Privy Council’s decision in Waghslav. Shekh Masludin* 
connot be taken to have laid down that under no circumstances whatever could 
the guardian bind the estate of the minor except by creating a charge. It has 
been pointed out that according to Hindu law there is power in the guardian to 
bind the minor’s estate’ if the circumstances indicate a case of necessity or benefit. 
There could bė no distinction on this point, between money borrowed by way of 
simple loan or obtained by pledge or sale of property; and a guardian could 
contract ‘simple debts without changing the estate for necessary purposes of the 
infant or for his benefit and such liability could be enforced against the properties 
of the minor. This was the view taken by the majority of Judges in Ramajogayya 
v. jagannadhan®, ‘The same view was expressed in a number of casees decided by 

ifferent Benches of the Madras High Court rior to the decision of the Full Bench, 
‘and in almost all the cases which have’ uently arisen, ‘the High Court of 
Madras has taken this to be a'correct statement of law; vide in this connection 
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Subramania v. Arumugaml, Duraiswami v. Muthial*, Krishna Chettiar .v. Nagamani* 
Venkatastbami v. Muthuswami*, Meenakshi v. aš, Annamalai v. Muthuswami*, and 
Satyanarayana v. Mallayya?. The Patna High Court expressed its views almost in 
similar terms in Suchit v. 'Harnandan!. 
‘ As regards money borrowed on promissory notes, several variations are noticed 
by different High Courts in. their j ts. Sometimes the notes are executed 
by the guardian in the name of the minor alone, sometimes they are executed by 
him by’ describing himself asa guardian of the minor, and in some cases he 
executes the note in his own name and also as a guardian of the minor. In several 
Madras cases it has been held that the minor’s estate is liable if the debt evidenced 
the promissory note was borrowed for necessity or for the benefit of the minor. 

view which appears to prevail in Madras is that the claim can be considered 
as not made on the promissory note but on the debt evidenced by it. In Krishna 
Chettiar v. Nagamam*, the claim was evidenced by a promissory note signed by the 
mother not as a kalir The mo was borrowed for necessity of the minor. 
Tt was held that although the i personally excluded her liability on the 

i note, the estate of the minor was liable. The Court considered that 
sections 28 and 29 of the Negotiable Instruments Act did not cover all cases of 
representation. This view, it seems was doubted in later cases, vide Ammalu v. 
Namagiri® and Swbramania v. Subbarayudu!®, In Venkataswamy v. Mı 4 
Seshagiri Aiyer, J., expressly observed in his judgment that a good deal might 
said in favour of the position that the Hindu law liability of minors should not be 
extended to cases under the Negotiable Instruments Act. In Swaminatha Odayar v. 
KS. Natesan'1, Reilly, J., made a distinction between the liability arising from 
an ordinary debt and that arising from a debt secured by a Negotiable Instrument 
and doubt was expressed by the learned Judge as to whether a guardian could 
at all impose unconditional liability upon the minor which is the essence of a 
Negotiable Instrument. In the later Full Bench case of Satyanarayana y. Mallayya*?, 
these doubts were held not to be well-founded, though the decisio? of Reilly, J., 
was found to be correct on the ground that the promissory note in that case was 
executed not by a de jure but a ds facto guardian. -The implication of the Full 
Bench decision, therefore, is that a de facto guardian cannot im any liability 
at all upon the wint anga a promissory note. In Nagi v. Bhimrao1, it 
was held by a Division Bench of the Bombay High Court that a ds facto guardian 
cannot pass a promissory note even for necessary pu which would be enforced 
against the minor’s estate; whether a de jure ian was competent to do so 
was not decided. ae Ng y 

In view of these conflicting authorities, it is necessary, I think that attempt 
should be made to formulate as clearly as possible the principles of law which 
should be applicable ‘to cases of this description. j 

There could be no dispute that in,the absence of any statutory provision, 
it is the personal law of the minor that determines the extent of power of the 
guardian to impose liabilities based on contracts upon the estate of the ward. I 
agree with the view taken by the Madras h Court that the Privy Council 
decision in Waghsla v. Shekh Masludin1*, cannot be taken to have laid down any- 
He Miers goes oe to this Piana aan it certainly does not affect the 
liabi ore minor which, exists under Hindu law. It is to be noted that in 
Waghsla’s case the covenant that was sought to be enforced by the plaintiff against 
the minor was a personal covenant of an extremely, onerous character, and there 
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could’ be’ no: question of ‘the minor being- benefited: by it'in any way» Moreover, 
the promise of indemnity was given:in this'case by the mother of the infant 
personally ‘and the infant also purported’ to'háve made the ‘promise through his 
mother as guardian. Their Lordships pointed out that the mother would be liable 
on ‘the document. but/not the infant, who could not be, bound .by this, contract. 
The:.decision-in Indur Chunaer v.: Radha Kishor}, is, in. my: opinion, an -authority 
only for the proposition that when the guardian enters into.a contract in his own 
name and.does not purport to act in his capacity- as guardian of the minor, then, 
whatever the rights might be as:between him :and the minor’s: atate, the other 
party. cannot establish a direct. relation, with: the. minor’s properties on the. basis 
of such contract, nor make the infant WEDI, when. he comes. of, age to fulfil the 


ape feat created by. itar woth ee 

‘Now, as the power of a ‘under Hindu: law, I have said 
shteddy ‘that the’ subject has not ‘been ‘dealt with cally by any of the Hindu 
Smriti writers: There are discussions in the-Mit relating to authority of the 


manager of a joint family and the Judicial\Committee has in:a' recent case o 
that-"the’ decision’ in Hunoomanpersaud -Panday'v.. Mussumat Babooes* was appa- 
rently based on these Mitakshata’ texts, vide Benares Bank v. HariNardyan*.. Be 
that-as it may'be, at the present day the pronouncement of the Judicial Committee 
in Hunoothanpersaud Panday’s case would certainly have to be taken as an\authori- 
tative statement: of Hindu law: on the’ subject ‘particularly : because it . has been 
accepted and acted npon: hy au thie High Courts in ‘India for a | period -of nee 
one hundred ‘years. vie 
“In Hunoomanpersayd Panda’ s casé, their Lordship laid down that the i = 
of an infant heir could charge the estate only in ‘case of need or for the'behefit of 
the estate. The transaction in that case was by way of mortgage’ and it is ‘difficult 
to oe, that their Lordships while they were using she word “loan” had’ in mind 
ae the powers of the manager to create charge upon property as security for debt 
not to borrow money on personal contract. “The ‘question, however, was 
neither specifically raised before nor was decided by the’ Judicial Committee. ` It 
has been said in some of the Madras cases that it'would be a great anomaly’ ifa 
guardian is denied the power to contract a simple debt while he is, eompetent in 
similar circumstances to’ charge or even sell a portion of immovable property 
belonging to the minor. This ‘agrumént, by ‘itself, is “not conclusive: 
anomalies, if they are to be called as such, do exist in many departments of law. 
The law cannot always proceed upon logic, and there might be various’ weighty 
reasons which account for such seeming inconsistencies. By way of analogy I may 
cite the case of an executor who can sell or’ mortgage ‘property in cdurse of 
administration of the estate but if he borrows money for the purpose of adminis- 
tration, he makes himself only personally liable'and the creditor’ cannot proceed 
directly against the estate, vide Farhall-v. Farhall*:' But quite apart from this, it 
stems to me that as the whole object of conferring power upon the guardian to 
deat with the minor’s property is to protect’ the interest of the ward,‘ thére is ‘no 
reason why the authority should be restricted to raise loans b créating ‘mortgage 
or charge upon the property, although it may be more prudent in the circums- 
tances of a particular case to borrow money on simple: bonds.’ But while this 
much is conceded, it must be said at the same time that differences do exist between 
alicnation of specific p property belo to a minor by tbe guardian and contracting 
of debts by the latter which creates only personal obligation; ‘and these differences 
flow from the well established miles of law and procedure ee to enforcement 
of contractual rights.: When a specific immovable Sad ear nging to a minor 
is transferred by the guardian, the alienee can assert light to that particular 
property on the strength of the transfer provided he can Euk legal necessity 


ori benefit to the sai or. On the other hand, a creditor who advances money 
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to the guardian of a minor, cannot, claim to recover his money from the minor’s 
properties unless he gets an effective decree binding on the minor ‘on the basis 
of the loan. A minor is under. the Indian Contract Act absolutely incapable of 
being a party to contract, vidé Mohori v. Dhormodas!. and none but, a party toa 
contract can be sued upon it, Eveu if he is nominally a party to a contract 
through his guardian, no suit on the basis of such contract would lie against . the 
minor and no decree could be obtained, in execution of which his general assest 
could be touched This., was really what happened in Waghela’s case. When, 
however, the debt is for necessaries supplied to the. infant the creditor can always 
claim re-imbursement from the minor's property on principles laid down in 
section 68 of the Indian Contract Act irrespective of the fact that the minor could 
not be made liable on the contract. 


‘Wien the uate ieaaselt i party tothe contact of his capacity aat@uatalan: 
a.suit can certainly -be instituted against him and a decree.obtained. But simply 
because the defendant is sued in his ka kaa as. guardian the estate of the ward 
cannot :be proceeded. against in execution of the decree obtained in such suit in 
order to bind the minor’s estate, the-minor, must also: be made a to.the suit 
y represented. Now on what basis can:a decree be in such a suit 
the minor’s estate liable for the money borrowed by the ia a The 
minor incapable of being a party to a contract there could be no direct con-. 
tractual liability established against him or his estate. But as the guardian was 
personally liable under the contract, he would be entitled to re-imbursement from 
the minor’s estate under the rule of Hindu law if the borrowing was for necessity 
or benefit of the minor: The creditor in such circumstances can invoke the equit- 
able doctrine of subrogation in his favour and claim to be placed in the position. 
of the guardian for enforcement of the latter’s right of re-imbursement against. 
the minor’s estate. Instead of there _ two suits, one by the creditor against 
the guardian and the other by the against the minor, both the reliefs 
may be worked out in one and the same suit and thereby multiplicity of litigation 
could be avoided: This is the only proper way in. which the Hindu law rights 
of the guardian in the matter of contractual debts for necessity or benefit of the 
minor could be effect to in ect consonance with the well established 
principles of the law of contract the ordinary rules of procedure in personal 
actions. The application of this rule would be just and equitable to the minor 
also. . As the creditor stands only on the shoes the guardian and can claim the. 
rights of indemnity which the latter can assert t the minor’s property it 
would be open to the minor to show that the himself was in default and 
would not be entitled to any indemnity ifaccounts were iba taken. In England 
this principle is applied in case ofan erecutor who is personally liable for ‘the debts 
of the busines but as.a right of indemnity against the assets of the testator’s estate 
so far as are, authorised to be employed in the business. The creditor, on the 






other hand, -no legal claim the estate but he is allowed in enquity to be 
subrogated to the So cuk s figi t of indemnity while he retains his claim 
the ‘executor personally, Yas te Johnsen Shearman v. Robinson? ; In re Frith. 


Newton v. Rolfe. ue Bad sagah jar nagka different, from that of 
an executor but there, cannot be any eae to, the ication of the equitable’ 
doctrine of subrogation, where the a liable on the contract 
but has, under the rules of Hindu law, a a right: of in pan ka against the minor’s 
estate. “This principle has been adverted to-in some’ of the cases mentioned above 
but its full naines, it PA was not ‘appretiated: ih 


"When thè guardian wi money on a bond in’ his capacity as | ardian, 
Wa Sete iiy alogettiet, there could be no suit on su one 

the minor’s estate, ae guardian cap claim indemnity when he is per- 
sonally liable, and it is only’ by subrogation to the rights of the guardian that the 
ee aaa = 


1. (1909) L-R. go TA. 114: IL.R. g0 Cal.. a 


539 ~ e eee . 
ai (1887) LR. 14 LA.:Bg P LLR:. rı Bom." | a 1902). 1 Ch. 348. tc a 
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creditor can have recourse to the minor’s estate.- Whether’ the creditor-in such - 
cases, or when the minor alone is the ostensible contracting patty,-can ‘ignore- the’ 
bond altogether and proceed against the guardian ori the origirial consideration is a’ 
question upon which different answers are possible depending upon the circum- 
stances of different cases and I do not consider it proper to discuss all such matters: 
for our present purpose. Whenever the ‘guardian is or can be made personally’: 
liable for debt contracted on behalf of an infant, the creditor can ‘claim to be subro-- 
gatel to the latter’s rights-of indemnity, and in that way may proceed ‘against - 
the minor’s estate ; otherwise, the minor’s estate can be avai. of only when the - 
debt has been incurred for necessaries supplied‘to the infant’ -e So oe - ey 
. When money is borrowed on a promissory note, the provisions ‘of the Négo-- 
tiable Instruments Act would undoubtedly be attracted. “A proriissory' note is 
payable. unconditionally on demand ‘and it:has got some other special features, 
viz., there is a presumption that it was:made for consideration and that the holder 
of itis a'holder'in due course. It-has been suggested in some ofthe :cases, which! 
I.have' mentioned above, that if a promissory note executed’ by. the guardian is: 
to be read\as an undertaking to pay out of the mmor’s estate; then it*would‘not. 
be. payable at all events - that would detract from the unconditional nature, 
of she tindertsking which i the essential thing in a promissory note: .' If the liability ° 
of the minor’s:estate in cases where. the guardian, is personally liable is based upon 
the doctrine of subrogation as J have attempted to show, I do .not think that the 
special features of a promissory note would create any difficulty in the application 
of the principles which I have just now stated. If a promissory note purports 
to.be executed by the minor, it could not possibly be the basis of a suit at all. . If — 
it is passed by the guardian who. does not: exclude: his personal liability, the holder 
of the note:can certainly ‘have a decree against the guardian and if the minor is 
made a party to such a suit and the plaintiff or the guardian succeeds in proving: 
that it was made for.necessity, the creditor can avail himself of the guardian’s right: 
of re-imbursement against the minor’s estate. : As between the creditor and the 
guardian, the ade is certainly unconditional but that would: not preclude 
the guardian from showing as against the 
benefit of the latter; = a ie ; n. 
When the guardian is the maker of the note and he ‘excludes his, pêr$onal 
liability; no suit, in my opinion, could, be instituted eithér against the guardian 
or the infant as explained above ; ‘whether a suit would lie on the original conii- 
deration is another matter, and if it could be brought, the same principles would 
apply.’ ‘The position therefore is that in case of contractual ‘debts borrowed either 
on simple bonds or promissory notes, the creditor can have recourse to the minor’s 
estate ‘directly on the principle of subrogation, when the guardian has the tight 
of indemnity against the estate of thea ; and he would have the right of direct’ 
re-imbursement out of the properties of the infant, only when the debt is for ‘neces- 
saries supplied to the infant. In this way effect can-be given to the personál law 
of the Hindus in respect of the liability of'a minor’s éstate for debts contracted’ by? 


the guardian for legal necessity without infringing'in any way. the basic pens 
if the 


minor ‘that it was for ‘necessity or 
com os 4 s C 


4 ao ONG 


of the law of contract, and in this way alone, the different pronouncements 
Judicial Committee’ mentioned above can be consistently explained. vas ai 
. Fhe question, whether the guardian is de. jure, or de facto would mot be very 
much material in these matjers. As. I have said already, it is only-in. respect of 
transactions which are entered into for necessity or, benefit .of the minor:that the 
a fart avaris bop been iven a recognition similar to that of a de jure guardian 
under the Hindu law. “With regard to loans contracted by a de facto guardian, 
the same test and principles should be ‘applied for imposing the liability on'the’ 
minor’s estate as are-applied in‘ the case of a. legal Spinal But'-'as'eI* have 
stated above,’a ‘ds facto ‘guardian cannot keep alive a debt’ by acknowledgment 
which only a de jure guardian can do. On ee CR ea 
lying these principles to the facts before us, it appears to me that the cone. 
hice kadar tat was no valid and subsisting debt enforceable against 
|| 
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the estate of the minor on the basis of the promissory note executed in favour of 
the defendant, at the date when the conveyance was executed. .The date of the 
conveyance is June 2, 1932. The promissory note in favour of the defandant for 
the satisfaction of which the conveyance was executed is dated June 22, 1931, and 

it purports to be renewal of an earlier note made by Krishnamma, the plaintiff’s 
adoptive mother on April 23, i928. At the date of the renewal, therefore, the 

earlier psomissory note was already time-barred. It is said that as three years 
from’ the date of the earlier note expired during the summer vacation of 1991, when 

the Civil Courts of Tenali were closed, the defendant had the right to institute 

a suit upon the promissory note when the Court re-opened. It has been found by 
the trial Court that the defendant was making preparations for filing a suit and 

had actually made a list of properties belonging to the p'aintiff with a view to ‘make 

an application for attachment before judgment just after the suit was instituted. 
it seems to me that this finding rests upon very slender foundation. It is admitted: 
that no notice or a pleader’s letter demanding payment was at any time served 

by the defendant upon the plaintiff or his guardian. oe ey rome 

for the defendant to file a-suit on the re-opening day if he so choose, but the facts 
found by the Subordinate Judge do not show that there was any such serious threat 

to avert which the execution of the promissory note was necessary in the minor’s 

interest. Be that as it may be, I am definitely of opinion that no suit on the basis 

of the promissory note, dated June 22, 1931, co have been successfully insti- 

tuted by the defendant and a decree obtained which was capable of-being enforced 

against the estate of the minor plaintiff. This promissory note was not passed: 

by the guardian on behalf of the plaintiff. As has been stated it is the infant plain- 
tiff who was made to execute the note through his natural father as i No. 
suit could be brought against the minor’s estate on the strength of such a promissory 
note except when the debt was for necessaries supplied to the infant which is cer- 
tainly not the allegation of the defendant in the present case. It is said that the 

defendant might have ignored the promissory note and brought a suit on the Sinag 
debt, which being the debt of plaintiff’s adoptive father, was binding on hi 
ing this was possible, there was still an insuperable difficulty in the way 

of the defendant. e original debt was long time-barred and the only way td- 
keep it alive was to treat the promissory note on June 22, 1931, as an acknowledg- 
ment of the original debt. The minor hi could not acknowledge the debt, 
nor could be the natural father who was a mes de facto guardian. The result, there 
fore, is that there was no valid and enforceable debt owing to the defendant in 
existence at the date when the plaintiff’s natural father executed the conveyance 
in his favour on June 2, 1932. Obviously, it is neither necessary nor consistent, 
with prudent management that a minor’s property should be sold for payment” 
of a barked debt. If the defendant had actually threatened to institute a suit, 
there was little chance of the suit being In these circumstances, I am 
of the opinion that the decree made by the High Court is a proper one ; the sale 
should be set aside, and the plaintiff restored to possession of the roperties with 
mense profits, subject to the charge in respect of the sum of money ail the defen- 
_ dant actually paid to G. Punnayya. The appeal, therefore, stands dismissed with 
costs. - 5 : a ; RS ee 
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Appeal dismissed.. 
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FEDERAL COURT OF INDIA. 
Present :—H. J. Kania, Chief Justice, S. FAzL ALI, MEROHAND MAHAJAN 
AND B. K. MUKHERJBA, JJ. ` 


[On appeal under the Federal Court (Enlargement of Jurisdiction) Act,1947, 
from the High Court of Judicature at Madras. 1] 


Tadavarti Bapayya and four others .. Appellants* ' 
5 
Hindu Law—Minor—De facto guardian—Powers of — Execution romissory note by de fact poda 
in renewal of prior promissory motes executed by legal paint Ka ad pa ah ing aaa 
guardian to discharge debt on such promissory note— Validity. 


The natural father on a minor who has been given awa in adoption as the de ‘acto manager 


of his estate has no authority to execute a promissory not on is so as to bind his estate on 
the note itself. Such a promissory note cannot form a valid consideration for the sale of the minor's 


property by the ds facto manager and the sale woild be without consideration as against the minor, 
Nor can such a promissory note be used as an acknowledgment of a pre-existing debt binding 


on the minor's estate. 
` Entire case-law elaborately discussed. | 
Ch. Raghava Rao, Senior Advocate, Federal Court (B. V. Ramanarasu, 
Advocate, Federal Court, with him), instructed by M. S. Krishnamoortht Sastri, 
Agent for Appellants. ; 
B. Somayya, Senior Advocate, Federal Court (C. V. Narasimha Rao, Advocate, 
Federal Court, with him) instructed by Ganpat Rai, Agent, for Respondent. 


The Court delivered the following 
Fudgments : Kania, C. {This appeal has to be decided in accordance with 
the judgments just delivered in Civil ppeal No. XI of 19483, as the points of law 
involved in both are the same. For the reasons contained in my judgment in that 
appeal, when applied to the facts here, this appeal must fail and is therefore 
i with costs. 
S. Fagl‘Ali, 7-—I am of the samc view as my Lord the Chief Justice. 
B. K. Mukherjea, J.—I am of th&same view as my Lord the Chief Justice. 


Majajan, J.—These appeals from two decisions of the Madras High Court 
can, conveniently apo! of by one judgment, as they raise the same question 
of law, namely, 

“whether a person who is a de ‘acto manager of the estate of a Hindu minor can in law execute 
a promimory note in the name of c minor in respect of money borrowed for necessary purposes 
add thereby bind the minor’s estate”. < 

A Full Bench of the High Court held that a ds facto manager canngt bind a 
minor’s estate by a promissory note executed by him in the minor’s name. It was 
observed that it was one thing for a ds facto guardian to borrow money for a neces-" 
sary purpose and quite another thing to sign a nogotiable instrument on the minor’s ` 

and that a power to borrow does not in itself imply a power to execute a ` 

negotiable instrument in respect of the debt. The question is a important 
one of the general interest. There is a considerable body of authority in decided cases 
which touches it, but it is not concluded by any judgment of the Privy Council 
or of this Court. 

It is necessary to set out the facts giving rise to both the appeals before consi- 
dering thd question of law raised in them. One Chelamayya Chowdari was the 
resident of Mynenivaripalem, which is one of the hamlets of Dhulipudi. He was 





1. (1945) 2 M.L.J. 508. 
* Civi Appeal No. XII of 1948. 24th January, 1949. 
2. Sriramulu v. Puadarikakshayya, (1949) F.L-J. 288. 
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the village munsif of the-place and is said to be a rich and influential person, leading 
a life in high style. He was an English educated gentleman and was the -adopted 
son of Basava Chowdari, his paternal uncle. He had 'two wives, but no children 
from cither of them. On the goth November, 1924, he executed and regi 
a will, under which he conferred authority on his second wife, Sri Kri 
to adopt a boy to him. Chelamayya Chowdari died on the gth January, 1925, 
and was sutvived by his two widows. In pursuance of the authority conferred 
upon Sri Krishnamma, she adopted her sister’s son the plaintiff in both the suits 
out of which these appeals have arisen. She died in November, 1928, and after 
her death plaintiff’s natural father, China Sesha ‘entered upon the manage- 
ment of his estate, and continued managing it til gih December, 1937, the date 
on which the plaintiff attained majority. On the 2nd June, 1932, China Seshayya 
acting as the de facto manager ofthe minor’s estate ‘executed a sale deed in favour 
of the defendant, Kondamudi Sriramulu, in respect of'the lands mentioned in the 
schedule to the plaint, about 21 acres in area, for a consideration of Rs. 14,873 
comprised as follows :— | v i 

(a) Rs. 75 paid‘in cash, representing the cost of stamp ànd registration charges. 


(b) Rs. 10,207-6-6 due on foot of a promissory. note dated gend June, 1981, executed by China 
Seshayya, the de fecto 4 for a sum of Rs. 51-11-6. This amount was due on an eartier 


mote was for a consolidated sum due on two pramissory notes of agrd April, 1 5, by Sri Krishnamme 
for Rs. and Rs. 1,200 respectively, The amount cf*Rs. 1,200 had been raised by her aie 
the death of ber husbend for the necessities of the minor, while the amount of Rs. Boz was on account 
of a loan borrowed by Chelamayya Chowdari himself on 1st February, 1993, from the defendant, 


4) Rs. to be paid to one Gutta in part discharge of the promissory 
whic Chie Bakes os ase ee vee Inte in his favour on 11th November E 
renewal of an earlier note of the 12th November, 1998. This last note itself renewed 
an earlier note by Sri in favodr of the sume creditor. On 1st September, 1919, Chela- 
mayya Chowdari had borrowed money from Gutta and had executed in his i 

note was him on 27th August, 1922. Later 


promissory note for Rs. 4,082-9-6. 
on this promissory note was renewed his widow, Sri Krishnamma, on the 1 
then an 8th July, 1928. = a JU aan and 
The suit out of which Civil Appeal No. XI of 19481 arises, was instituted on 
gth December, 1940, for possession of the lands conveyed by means of the sale of 
and June, 1932. It was alleged in Soy ae that the sale was not supported by 
consideration and was not binding on the plaintiff, that the said China Seshayya 
was neither the natural nor the ds jure maai but only an intermeddler and had 
no authority to borrow or to execute a new promissory note on behalf of the plaintiff, 
that the promissory note of 22nd June, 1931, recited in the sale deed amounted 
to an acknowledgment of a barred debt by an unauthorized n, that the pro- 
missory note in favour of Gutta Punnayya was also not binding on the plaintiff, 
and that the sale deed was for a grossly inadequate consideration as the suit lands 
could easily fetch a considerably larger amount than that for which they were 
sold. The defence to thè suit was that Chelamayya Chowdari borrowed from 
the defendant a sum of Rs. 3,000 for the p of trade and executed a promissory 
note, that he had also civil and revenue litigations which continued for a long 
time in which the defendant was engaged as his er and Chelamayya Chowdari 
thus became indebted to him both in respect o and other expenses, that after 
his death his widow Sri Krishnamma, after going into the accounts executed a 
promissory note in his favòur on the 23rd April, 1925, for Rs. 1,200 and on the 
same date she also renewed an earlier promissory note executed by her hus 
that on the agrd A 1928, she executed in his favour a consolidated promi 
note in discharge of the said two promissory notes; that after the death of Si Krak. 
namma, China Seshayya as the natural father of the plaintiff and. manager of the 
estate renewed the promissory note on the 22nd June, 1931; for a sum of 
Rs. 9,433-14-6 because the debt was age time barred and the defendant was 


about to file a suit on the re-opening y of the Court after the summer recess, but 





I. 1949 F.L.J. 288. 
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he did not do so at the request of China Seshayya who promised to renew the earlier 
promissory note and actually fulfilled this promise. It was also pleaded that the pro~ 
missory note in a of Gutta Punnayya was also in lieu of debts of the plaintiff’s 
father renewed by widow and subsequently renewed by China Seshayya. In 
these circumstances it was contended that the sale by the natural father as ds facto 
manager of the minor’s estate was for | necessity and binding on the plaintiff. 
A number of other pleas were also raised which are no longer material for the decision. 
of the appeal. The only issue that is relevant for the present purpose is issue IL 
which runs thus : 

“ Whether the sale deed dated end June, 1932, is supported by consideration, valid and binding 
upon the plaintiff?” 

The trial Judge gave a decision on this issue in favour of the defendant and 
held that the sale deed was supported by consideration and was binding on the 
plaintiff. The learned Subordinate Judge said — 

“ It is clear that if such renewal bad not been the defendant would have filed a suit agains 
the plaintiff and got an attachment of all his which would baye ended only in serious 
lom to him and that with a view to avert that inury to the estate, the ds facto in the exercie 
of his discretion renewed the debt by executing the sale deed ; certs pe gr ca oe 
was not extinguished on that date, but remained a claim of being enforced against a minor 
on that date with the result that renewal cannot be to be a renewal ofan extinguished 

Against this decision an appeal was preferred by the plaintiff to the High 
Court of Madras. 

In the High Court the position was accepted that the promissory notes exe- 
cuted by the minor’s adoptive father were executed for full consideration, that the 
ds facto guardian had administered the minor’s estate to the best of his ability and. 
that in executing the promissory note, Exhibit D-2, the ds facto guardian did so 
in order to off a suit against the minor’s estate threatened by the creditor. 
The judgment ofthe High Courts records that for the purposes of the appeal it was | 
conceded that the promissory notes executed by Chelamayya Chowdari were executed 
for full consideration and that the debts were binding on the estate up to three 
years after the last renewals by Sri Krishnamma. On the basis of these concessions 
the case was argued before the Full Bench? and it was held that the de facto guardian 
could not bind the minor’s estate by a promissory note executed by him in the 
minor’s name and the sale therefore of the znd June, 1932, was without consi- 
deration. In the result the plaintiff’s appeal was allowed and a decree for possession. 
of the suit lands was granted in his favour subject to the charge on the properties. 
in favour of the defendant in respect of a sutn of Rs. 4,590-g-6, the amount that 
had admittedly been paid by him to Gutta Pannayya towards discharge of a decree 
obtained againt the estate of the minor. A decree was also made in favour of the 
plaintiff for mesne profits at the rate of Rs. 1,000 per annum. On the defendant’s 
application a certificate was ted for preferring an appeal to His Majesty in 

uncil against the decree of the High Court. As the records had not been trans- 
mitted to the Privy Council the appeal was transmitted to this Court and was 
heard by us. 

Civil Appeal No. XII of 1948 is directed against the decision of the High 
Court of Madras in Second Ap Nos. 1342 and 1948 of 1944.2. Leave to appeal 
was also granted in these ap and they. dio wae taraiti te this Coat 
The two suits which gave rise to these two second appeals arose in the following 


circumstances. ree 

On the 24th October, 1933, an agreement was arrived at between China 
Seshayya, the ds facto manager of the plaintiff’s estate and the first defendant 
Tadavarti Bapayya, under which g acres 11 cents of land. belongng to the minor, 
were to be conveyed to the first defendant for Rs. 9,000. , The whole of the,.consi- 
deration for the sale was on the foot of a promissory note dated 19th September, 





* 4, paa) a M.L.J. 375: ILR. (19465) -2. (1945) 2 M.L.J. 508. - 
Mad. 242 (F.B.). i 
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1931, for a sum of Rs. 7,845-14-1, executed by China Seshayya in favour of the 
first defendant. This promissory note had been given in lieu of an earlier pro- 
missory note of 21st September, 1928, executed by him in favour of the same defen- 
dant be Rs. 5,725-5-7- This had renewed a promissory note dated 6th April, 
1928, for a sum of Rs. 5,416-5-11 executed by Sri Krishnamma in favour of the 
defendant. The history of this promissory note is as follows : Chelamayya Chow- 
dari, the adoptive father of the Taintith had money-lending business with the 
first defendant, a money-lender. Òn the 5th June, 1923, he executed in his favour 
a promissory note for Rs. 1,465-3-5. After his death, his widow Sri Krishnamma 
for herself and on behalf of her son executed on 16th April, 1925, a promi note 
for Rs. in favour of the first defendant. Rs.2 were deok Chala: 
mayya Chowdari’s promissory note, and Rs. 2,060 were borrowed by the lady 
in cash for effecting repairs to the house and improving the lands. 


The total sum due on the foot of the promissory note of 19th September, 1991, 
on the 24th October, 1933, was Rs. 9,883-3-0, 9 acres 11 cents of land was agreed 
to be sold for Rs. 9,0qo and for the balance of Rs. 883-3-0 a promissory note was 
promised to be given to the first defendant by China Seshayya. In pursuance of 
the ent of 24th October, 1933, a con was executed in favour of the 
first Sefendastt on the 17th August, 1934, a promissory note for Rs. 883-3-0 
was also executed. A aran on attaining majority instituted the suit out of 
which Civil Ap No. of 1948, arises, on the gth December, 1940, and claimed 
possession of the plaint properties and mesne profits. This claim was based on 
grounds similar to those mentioned in the suit which has given rise to Appeal 
No. XI of 19481. It was contended that China Seshayya had no right to renew 
the promissory notes or to make the sale and there was no necessity for these trans- 
actions and ey were not binding on the plaintiff. A number of defences were 
raised to the suit. Inter alia, it was contended that the sale deed dated 17th August, 
1934, was valid and binding. The trial Judge dismissed the suit of the plaintiff 
holding that China Seshayya as the ds facto guardian of the minor could alienate 
his pro , that he was recognized by every body concerned as the de facto guar- 
dian, dat ite did not step in and did not renew the debt immediately after the 
death of Sri Krishnamma, the defendants would have rushed to Court, obtained 
a decree and sold away the plaintiffs properties through Court and realized his 
debt, that it was China Seshayya’s ee that saved the plaintiff’s estate at 
that time, that under pressure from the creditor he was obliged to execute Exhibit 
D-4 and subsequently renew the transaction and that the settlement, which was 
arrived at in October, 1933, for the liquidation of the debt, as recited in Exhibit 
D-1, was for the benefit of the plaintiff's estate. On ap to the court of the 
District Judge by the plaintiff, this decision was modified. The learned District 
Judge held that the loan of Rs. 2,060 borrowed by Sri Krishnamma had not been 
proved to be for necessity or for benefit of the estate. He was of the opinion 
that there was no evidence to show what the family expenses were for which the 
loan was taken and what the representation was to the lender regarding the family 

enses. The sale however was held to be binding on the plaintiff to the extent 
of his father’s debt which stood at Rs. 4,776 on the date of the agreement of sale. 


In view of these findings the learned Ju directed that defendants 3 to 5 wha 
were in ion of the property, should pay to the plaintiff, < 9,000 minus 
Rs. 4,770), Rs. 4,224, with interest at six per cent. per annum the date of 


the plaint and retain possession of the property, but in case they failed to pay 
the amount within two months from the date of the decree, the plaintiff would 
“be entitled to recover the property on payment of Rs. 4,776 to defendants 3 to 
with interest at six per cent. per annum. i this decision Second Ap 
No. 1342 of 1944 was preferred to the High Court by the first defendant claiming 
a dismissal of the suit, while the plaintiff preferred: a memorandum of cross- 
objections for an unconditional decree for possession in his favour. The High Court 
set aside the judgment of the District Judge, dismissed the defendant’s appeal and 


i 1. 1949 F.L.J. 288. . 
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allowed the cross-objections preferred by the plaintiff. A decree in favour of the 
| plaintiff for possession of the suit property was granted and as regards mesne pro- 
fits the case was remitted to the trial Court for ining the amount}, This 
decision was arrived at in view of the Full Bench? decision in the connected case. 
An argument was raised before the High Court that the transaction of sale should 
be upheld as a bona fide settlement of a disputed claim. This contention was re- 
pelled in view of the finding of fact of the lower appellate Court that the sum of 
Rs. 2,060 alleged to have borrowed by the mother for repairing and 
iming certain unproductive lands, had not in fact been so borrowed and that 
recital of the amount in the sale deed was introduced in consultation. With the 
lawyer to make out a case that the borrowing was for a binding purpose. 


It may be briefly mentioned that as regards the amount of the promissory 
note of Rs. 883-3-0, dated 17th August, 1934, a suit was filed by the itor. This 
suit was defended by Bunda kakaha svn on grounds similar to those all by 
him in his plaints in the two connected cases. As the trial Judge found that the 
transactions were binding on the minor, he decreed the suit with costs, the debt 
being recoverable from the joint family pro of Pundarikakshayya. Pundari- 
kakake appealed against the decree in this suit to the District Judge. The 
learned District Judge in view of his findings already mentioned allowed the appeal 
and dismissed the suit with costs. This decision was maintained in second appeal 
by the High Court. 


It will be convenient in the first instance to consider whether the Full Bench 
decision of the High Court? impugned in Civil Appeal No. XI of 1948? is correct 
or whether there are any merits in the defendant’s appeal. 


The appellant’s learned counsel, who argued his case with great ability and 
fairness, contended that the Full Bench of the High Court of Madras was in error 
in ae ae aa a ds facto guardian had no power to execute a promissory note on 
behalf of his ward so as to bind his estate. He urged that the powers of a de facto 
manager to borrow money for necessities and for purposes which were binding 
on the minor’s estate were in no way different from the powers of a natural guardian 
and that both the natural guardian and the de facto manager of the estate of a minor 
(or the so called ds facto guardian) had power to art the estate, to sell it, or to 
incur a simple debt and bind the minor’s estate provided the power was exercised 
rightly in case of need or for the benefit of the estate. The actual pressure on the 
estate, the danger to be averted or the benefit to be conferred upin it in the parti- 
cular instance was the only to be regarded, and that the touch-stone of the 
binding character of the loan on the minor’s estate was necessity and not the authority 
of the person who incurred the debt, provided that person was not an utter stranger. 
For his contention the learned counsel placed considerable reliance on Hanooman- 
pores Panday v. Mussumat Babbooss Munraj Coomosres*, Particular emphasis was 

id on the following passage at pages, 412 and 419 of the report :— 

“Upon the third point, it is to be observed that under the Hindu Law the t of a bona fide 
incumbrancer who has taken from a ds facto manager a charge on lands created honestly, for the 
purpose of saving the estate, or for the benefit of the estate, is not (provided the circumstances would 
support the charge bad it emanated from a ds fasto and de jere man ) affected by the want of 
union of the ds fasto with the de jure title. Therefore, had the Rance in into the estate 
and even practised a deception upon the Court of Wards, or the Collector, exercising ‘the 
of a Court of Wards, by putting forth a case o joint proprietorship in order to defeat the claim of a 
Court of Wards to the wardship, which is the case that . Wigram supposed, it would not follow 
that those acts, however wrong, would defeat the claim of the incumbrancer. The objection, then, 

ot reall to the root of the matter, nor necessarily invalidate the ; consequently, 
ted the ules which the Sudder Dewanny Adawlut took of the character of the Ranes act. a eot 
having been done by her as guardian, been correct, their decision against the without futher 
inquiry would not have been well-founded. It would not have been accordant with theeprinciples 
of the Hindu Law as declared in Colebrooke, Dig. Vol. 1, p. 302, and in the case of Gopes Cherun 





t. (1943) 2 M.L.J. 508. 3. I F.L.J. 288. 
2. oe a M.L.J. 375 : IL.R. (1946) Mad. 4. ( 358) 6 M.I.A. 393. 
24a (F.B.). / i 


to the Rance’s assumption of proprietorship, in order to got the management into her hands, does . 


I] TT BAPANYA D. PUNDARIKAKSHAYYA (F.Q.). 617 


Barral v. Mussammet Iskoouree Lukke Dibia! and as illustrated by the case cited for the appellant 
in thg argument, against the authority of which no opposing decision was cited.” ; 
In this case a loan had been taken to pay Government land revenue and to 

save the estate from sequestration. Similarly some other loans had been borrowed 
on simple bonds and on mortgages for necessary purposes. Though the Rani 
as the mother of the minor was EAA jan guardian, their Lordships did not limit 
their decision to that t but proceeded to observe that even on the assumption 
that the decision of the Sudder Dewanny Adawlat that the Rani entered into 
Possession: of the estate wrongfully, was correct the case of the creditor could not be 
defeated without further enquiry into the accounts of the various loans incurred 
by her. Learned counsel for the appellant forcefully urged that if a ds facto guardian 
can mortgage an estate for purposes of necessity, a fortiori, he can incur a simple 
debt without charging the estate in a similar situation and for such debts he may 
execute a bond or a promissory note. We were pressed with the argument that 
in principle or in logic there could be no distinction between the powers of raising 
secured or unsecured loans by a de facto manager provided a case of emergency 
was made out. It was also argued that on the i pret Dy ee ue 
the sale was unassailable as it was made to pay off the liabilities of the minor’s 
ae tive father kept alive by the natural an the di acto guardians. It was con- 

that the promissory notes that were renewed by the de facto manager were 
aed under circumstances which amounted to necessity, and these renewals 
were made to avoid the danger of a suit and attachment before judgment. If these. 
contentions of the learned counsel were sustained, then there can be no manner 
of doubt that the decision of the High Court has to be reversed. 


For the respondent Mr. Somayya, his learned counsel, in a very careful 
argument supported the decision of the Full Bench. He contended that Hunoo- 
Ti EE 4 E tay dou oe popes een et ee ee 

Hindu law could charge a minor’s estate in case of need, that their Lord- 
ships of the Privy Council made certain obiter remarks to meet a contention raised 
by Mr. Wigram, the counsel appearing in that case, but that the decision of that 
case was not based on those remarks, but was based upon the finding that the mother 
was a legal guardian and was thus entitled to mortgage the minor’s property for 
acts of necessity. It was argued that there was nothing in Hindu law which authori- 
zed a ds facto guardian who was no better than an officious intermeddler to mort- 
gage or sell a minor’s estate or to incur loans on his behalf and bind the estate and 
that there was nothing peculiar in a Hindu minor which distinguishes his case 
from that of minors under other systems of law. In all cases where a minor was 
left without a proper guardian it was pe ey ore eee ee Courts to protect 
him and the difficulties or hardships experienced by minors under all systems 
of law and belonging to different races and creeds were the same and that being 
so, there was no scope for the rule that so far as Hindu Law was concerned, the 
minor’s interests required to be looked after by kind relations and friends and that 
when these relations and friends entered into management of the minor’s property 
they enjoyed the power to bind the minor with their acts. It was contended that 

er Muhammadan law, Bhuddist law and Christian law, the rule was that a 
minor’s property could only be dealt with by a person lawfully authorized 
and the same rule had application under Hindu Law. The obiter remarks in 
Hunoomanpersaud Panday’s case? were subjected to some criticism and it was said 
that these remarks relate to a case of a le aad pectic sone ae i 
a lawful guardian. The tony ale be exteniied ta ly to cases of persons having 
tome interest in the property but could not be exten ed to the case ofa de facto 

who is as the phrase indicates not a guardian in law. It was contended 
ETE oa dogit gronu Pe E Tid dowa i tae cave ahia da net be e 





any tradsactions D ae Reference was made in this connection to 
certain remarks in Norman v *. On the basis of the Privy Council decision 
I. sej Dew. Adaw. Rep. 93.. 3. (1901) 11 A.C. 495. 
2. 


1856) 6 M.LA. sog- 
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in Waghela Rajsanji v. Shskh Masludin}, it was argued that even a natural guardian 
could not make a contract which would bind a minor personally and similarly a 
de facto guardian possessed no such power of executing bonds and promissory notes. 
Reliance was placed on the following observations made in that case : 

“there is not in Indian law any rule which gives a ian and manager ter power to 


allow the 
name of his ward, so as to impose a personal liability upon the ward.” 


It was conceded that on the principles of section 68 of the Indian Contract Act 
a guardian could borrow on his personal covenant and as the lender can recoup 
himself from the minor’s estate for. necessaries supplied, the guardian can also by 
the rule of subrogation recover the amount from that estate. Lastly it was urged 
that on the facts of the two cases the loans on which the conveyances in favour 
of the defendants were founded were not such as to bind the estate of the minor. 


In order to judge the validity of the respective contentions of the learned 
counsel it is necessary to determine the exact scope of the decision of their Lordships 
in Hanoomanpersaud Panday’s case? and to discover whether it was based on principles 
of Hindu jurisprudence or was given on grounds of equity, justice and good cons- 
cience. ; 


The decision in the case was given in the year 1856 and has since then been 
discussed and commented upon in a very large number of cases in the High Courts 
in India. It has been construed as laying down the proposition that a de facto 

of a Hindu minor’s estate can by incurring debts his estate and 
can also dispose of it partially or wholly, provided the necessities of the minor require 
it. The reported cases may be few, but it can be said without hesitation that in - 
numerous cases, alienations in the nature of mee or sales have been upheld 
on the basis of the above rule. Hypothecation bonds given by a de facto 
have formed the basis of decrees against the minor’s estate and cases can be di 
covered where moneys lent on foot of account books, bonds, and promissory notes 
have been decreed against the minor’s estate provided necessity for the borrowing 
qua the minor was made out and some danger to his estate was averted. Ina few 
cases some learned and eminent Judges have questioned this construction of Hanoo- 
manpersaud Panday’s case? and have ened that that decision only laid down 
the rule r ing the powers of natural guardians or of qualified owners with 
authority, like Hindu widows, managers of joint Hindu families, or persons in charge 
of Hindu mutts or religious institutions and that the decision could be said to have 
application to cases where a person having some interest in the property entered 
into ent of the whole of the estate and effected alienations but that it could 
not be said to have laid down that a person who without any title entered into 
management of the minor’s estate could: incur loans and charge his estate with debts 
incurred for necessity. Reference in this connection may be made to Limbaji 
yaks Rahi*, where it was held by Sir Normal Macleod, C.J. and Crump, J. that 
a Hindu step-mother who was acting as de facto of a minor had no power 
to effect a mortgage or a sale of the ward’s property. i his decision was commented 
upon in Harilal Ranchhod v. Gordhan Keshav.4 The learned Judges held that the 
person who acted in that case as guardian had never been a de facto manager of the 
estate and had never assumed management of the property in the real meaning 
of the term. In these circumstances, they thought that the matter of the correct- 
ness of the decision in Limbafi Ranji v. Raki? need not be referred to a Full Bench. 
Eventually, however, the question of the correctness of the decision in Limbayt 
Ravji v. Rahi? was referred to a Full Bench in Tulsidas v. Vaghela Raisingi® by Baker, J. 





1. (1887) L.R. 14 LAS 8g: I.L.R. 11 Bom. 3. ea I.L.R. 49 Bom. 576. 
551 (P.C.). ; 4. (1927) I.L.R. 51 Bom. 1040. 
2. (1856) 6 M.I.A. 393. 5. IL R. (1932) s7 Bom. 40 (F.B.). 
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The point referred was whether under Hindu law a ds facto guardian of a minor 

validly sell the pro of the minor to a third person for legal necessity. 
The Full Bench was presided over by Beaumont C.J, and Pattar and Barice, J; 
The learned Chief Justice took the view that the decision in Limbaji Ravji v. + 
was correct and that a de facto guardian of a minor under Hindu law could not 
idly sell the property of the minor to a third person even for legal necessity. 
His Lordship arrived at the conclusion on the following grounds :— 


© 


aimed and in s doing they considered that they were following the decision of 


Reliance was placed on certain remarks of Kumaraswami Sastri, J., in Ramaswami 
v. Kasinatha‘, to the following effect :— 


The observations of Lord Robson in Mata Dia v. Ahmad Ali? to which reference 
was made are in the following terms :— 


pondent and as rach wero entitled to sell bis property, t that the sale was in order to 
debts and was therefore necessary to his interests. t is difficult to see how the situation of an 


himself with legal power to sell it.” 
The learned Chief Justice proceeded to observe :— 


that in Hindu law the touchstone is necessity, and that once it is ostabliahed that it is necessary 
the interests of an infant that his should be sold, then anybody who is in fact ing the 
property is authorized to sell it. He is, I think, reallys ing to draw an analogy between the 

ofa ian of an infant and that of a manager of a Hindu t family. The conception of a Hindu 
joint family under which flees rece interested at almost involva the idea of 
a manager with to property in a proper case, But the such a manager 
Seems 1o me to be ementially dieni to that of W GUA ILN, Cha EDA there is no natural 


guardian available, the Court can appoint any person to be the guardian of a minor and it is to be 
obecrved that if the dr facte guardian in the present case hed been appointed to act 

she would have had no power to make the sale in question without an order of the It is 
indeed a strange conctusion that a power should be annexed to an office held without authority 





. ) LLR. 49 Bom. 576. . (1918 . 422: LR. 45 IA. 73t 
É, ee ay MLJ. 6: Tones LA. 49: IPR. ae ad). | anes 
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Patkar, J., agreed with the observations of the. Chief Justice. to the extent that 

there is no clear, Hindu law text.to enable the ds Sacto seas pores 
Pepa He proceeded to observe thus :— ~ 

“ The tegts which have been referred to in the argument before us Mr, Divatià are Mitakshara, 


Ch. I, section 1, vere Ay, are a9 anid Oolebrooke’s Digest of ‘law, Vol. 1, 203 
and 204. The texts in the have been construed by Banerjee, J., in Mohammund 
Mondul v. Nafur Monduli! as authorinng ieee were DN by ana randeng pah cB eee Be 

Amrit v. Bat 


minor. The texts in Colebrooke’s s Digest were relied on by Nene bet eras, Ji, in 
Manik! as supporting alienation by ds facto manager fart shegmddonn’s opr sean ager those terta 
which would invest a ds facto guardian of a minor with the power to alienate the minor’s 
property. 

T'ai however irmpreised ‘by “the view taken by Lord Robson in’ Mala. Din y: Almed, 


Those decisions of the Privy Council deal with Muhammadan law and are based on explicit 
and clear texts of Muhammadan law. With to Hindu law, I feel in accepting the 
view propounded in the above two judgments of the Privy Council by reason of observations in 
the case of Hancamanpar sana Landa? V- Adusnonat Baboose Munraj Coonzeres*. 


The Soe angi Angen aa jang ngg mesiu Bang Pak cee bas hon oes te 
Transfer of Act. Tbe decmion in Haxcomenpersaud Panda; caset has been treated in 


Poles ald down WI eon NG ihe T of a joint 
fai, Baka av. Bhup Singh’ to the alianation by a widow in possesion of estate not 
apa owner, Baboe Kameshwar -Prasad v. Ram Bahadoor Singh’ and to the authority of a shebait of 
radar Chand Baboo!, Kanner Decganath Rep a Row Claude Save, Yabo Ve , Prosunno Kumari Debia v. 


Gulab Chand Baboo', Komar Doorganath Ray v. Ram a Sent, Vidya Varuthi Thiriha v. Balusami 
Apar’. Thej t has also been construed in the various Courts as laying down that 
under Hindu Amean sagagang tor tego void and is valid if supported 
icles {age that a in my opinion as follows. On generab 
paia orp oss leken hoe guardian should not have the power to alienate the property of a minor. 

there be inconvenience in the matter of sales or conveyances of property 

ing to the minor and that it ia deirable that before a de facia purports to alienate 
pepayan betalt of a minor fe hu ge Riam? ppointed as under the Guardians and 
ards I have not to consider what Dw cathe pains esrb pe a aaa 


decisions of the Privy Council. I think that the decision of the Privy Council in Hancomanpersand 
Panday’s-case‘, bas been considered consistently ever since that decision as supporting an alienation 


bya da fodo in case of necessity. Lhave referred to the denora of the eee 
High Court ting that view. The same view prevails in this Court till the deciston 
in Limbaji Ranji v’ Rahi?’ Ta anc wes 


v. Kasinatha’', jong. K umaraswami Sastri, J., observed 
Lord beon would be applicable equally 
to cases where the parties were Hindus as there Was nothing peculiar seaman e o int 
DA ee cee pera Pe ere author assumed the office 
pakani d ana A ee cae 
would be binding, if far necessity. 
Ga these eens T a Dot prepared to holdan alienation by a di er ede cs en ene 
is void.’ I regret my to on this point, but 
I feel by the oberratons ofthe Privy Cone in aes seeds Para ine 
by the later decisions of the Privy Council and the decisions of the High Courts im India. 
The conclusion reached me is consistent withthe views of Mr: Mayne and- Sir Deane 
kam ENA 


_ Fhe third Judge, Barlee, J., alee agreement with Patkar, J., and said that :— 


“ We must go back to the rule of Hxmcomanpersamd Panday’s caset, a case which was disturbed 
for the first time by this Court by the decision in Limbaji Ravji v. Rakit®, The int decided in eee 





manpersaud Panday s case* was that an alienation by a mother, who was in 
series py OO EE Din ngen lesa eT De ala, But their Lordahipe of the Privy Privy Connell 
the lady eee a di facto managet th a p a AE 
and ds jars manager. Strictly ing, this decision might be termed 
bor pir ia Sanibel f ae farte manager are peo year their evidently did 
not look upon it as o and it has never been conieidered in. that light from that time leat ous 
1. (1899) LLR. ‘26 Cal. 820. ' 
2. 19 OR. 79. i ger L.R. a I.A. 1 151 eee 
3: (1912) 83 MLJ. 6: LR 39 LA. 49: L.R- 4 I.A. sa > LL.R. a 
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being the state of affairs, I do not think that we are justified in the view in 

i Ranji v. Raki!. It is a recent dechin‘wherea the rule in Hanoomanesr ieni anday 5 
case? been ihe law throughout India for thay-eight or siatyinine yeri and is the law in all 
other provinces of India.” ' > 
The Full Bench. by a majority on the rule of stare decisis held that a ds facto guardian 
had power to alienate a minor’s property in case of justifying necessity. They 
expressed the view that the decision could not be supported on any text of Hindu 
law or on general principles. `. 


In Madras also the decision in Hunoomanpersaud Panday’s case? was to a certain 
extent questioned in Sestharamanna v. Appiah? by Odgers, J. The learned Judge 


0 as follows :— 


“Tt has been argued at length for the respondents that a de focto guardian is unrecognized 
in the Hindu law. It may be at once said that, if there is such a recognition, I am satisfied that the 
recognition is more or less modern, and possibly to some extent, the recognition, if it is legally 
recognired at all, has come about by necessity.” 


Viswanatha Sastri, J., however made the following remarks :— 
“It was argued before us that under the Hindu law, the father, the mother, and failing them 


the king, were the guardians of an infant ; that no other relation was the that ds facto 
guardians were not better than intermeddiers ; and that alienations by ds facto were void 
as was laid down by the Privy Council in Imambandi v. Mutseddi‘. That case related to a Muhammadan 
minor; their decision on Muhammadan law texts; and so far as I am 
able to sce, I do not find reference in the judgment to any decided cases Hindu minor. 
Alicnations by ds facte guardians of Hindu minors have come up very before Courts, and 
our attention has not been directed to any decided case in which it has been that such an alio- 
nation was per ss void, apart from any as to whether it was for legal necessity or not. 
I am clearly of opinion that the right of a ds facto guardian to deal with the of a Hindu mmor 
has by our Courts ever since the Privy in 
Panday’s case’ provided on was for ye 

Recently in Patna the scope of the rule laid down in M saud Panday’s 


case? has been limited and it has been observed that the decision in that case applies 
radial ie in management of the estate has himself an interest in the property 
alienated and that the case is no authority for the view that a ds facto manager was 
something more than an intermeddler to alienate the property of a minor, cf. Nri- 
shingha v. Ashutosh®. Manohar Lall, J., made the following observations :— 


“ Sir Sultan Ahmed then relied the case in Tulsidas v. ing fi Fulabhei® in rt of his 
A D d upon tk Raising fi a ppo O ict 
on a person who without authority assumes the office of guardianship. The 


she gavo to herself or others gave to her ; that she must be viewed asa manager, inaccurately and 

erroneously described as ‘ ’ or ‘heir’ and it was found that the-case that the plaint 

makes is not that she intruded upon him (the complainant) and assumed, proprietorship ; the plaint 

itself says she had possession as guardian, that is, as managing in that character. i 
It must not'be forgotten that their Lordships considered : 


“that the right of a bora fds incumbrancer who has taken from a ds facto manager a charge on 
lands created honestly, for the of saving the estate or for the benefit of the estate, is not 
aifected by the want of union cf thie de facte with the de fars title. 


In other words if that case be carefully examined, it will be found that the charge was created 
by a person who was ds facis ian in posession with an apparent title either in himself or as the 
manager of another in that ity had created a charge on the estate honestly and in the 
interest of that estate. [It is needices to observe that the Rani was the mother of the complainant 
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(plaintiff) in that case.) I take the decision of the Privy Council to mean no more than what it says, 
namely, that the alienation made by the manager in actual posscasion of the estate for purposes 
binding on the estate is valid. learned Judges in the Bombay case under consideration also 
relied upon the following observations of Mr. yne in his Hindu Law, Edn. 9, page 297 : 


‘Where the act is done by a person who is not his ian but who is the manager of the 
site iri which he ban an interes he will cqually- be bana at i the aaa the eo ake 
was necessary, proper or prudent.’ 

It is noteworthy that the learned author uses the words ‘manager of the estate in which ho 
has_an interest.’ The obeeryation of Sor Dinahaw Mulla in dite Hindu Law, Edn. 7, page 568, 
were also quoted : 


JA ds facto guardian is one who es the minor’s estate, such person mot being a natural 
Y not a guardian appointed by the Court, and that a de facto guardian has the ame power 

of alienating the property of the minor as a natural guardian.’ 
Attention is also directed to the observations of Kumaraswami Sastri, J., in Ramonvami v. Kasinatha!- 


+ * * ™ * 4 


In my opinion if the argument of the ellant was accepted the Guardians and Wards Act 
would be considered to be ted. An est moncy-lender or a person who honestly takes 
transfer of a minor’s estate sh be careful to ses that the person who is making the transfer in 
Shey actos tenner and aa bana guardian or ngandhan appointed by the Gourt or is á penon 
who is ac ing the estate for the minor in which he an interest. In the majority of 
cases there wi Beno dittichliyts Wali isteach & KASIKE ade TAD KORAAN But, I strongl 
dissent from the view that wholly unauthorised persons should be given the powers to deal with 
the estate of a minor for his supposed benefit. I would hold that the observations of Lord Robson 
in Mata Din y. Ahmed Ali*, are of general ication, applicable to all subjects of His Majesty, 
be they Hindus, Muhammadans or Christians. the present case, even if the view af the majority 
J in the Bombay High Court in the case which is considered is accepted to be good law, it does 
not help the tin the least. It is nowhere ested in the evidence that defendant g was 
the manager of the estate of the minor. The minor, t is, defendant 4 had no estate to manage, 
She was never in possession of any estate.” 


The decision above cited brings out very clearly the view of those learned 
Judges who consider that the rule laid down in Huncomanpersaud Panday’s case? 
should be limited to cases of natural guardians or to persons who have some kind 
of authority whether as joint owners, trustees or otherwise on the property iteelf 
but it does not apply to cases of relations or friends who assume management of a 
minor’s estate in the absence of natural guardians but who have no interest them- 
selves in the property. If this view of Hanoomanpersaud Panday’s case? is accepted 
as correct, then it is obvious that the alienations in these two appeals cannot be 
upheld because they were made by the natural father of the plaintiff who was 
not his legal guardian and who himself had no interest of any kind in the alienated 
property. It seems to me however that this limited view of Hunoomanpersaud Pan- 
day’s case? has been expressed only in a few instances. That decision has been 
accepted in a large number of cases in all High Courts in India as laying down 
the rule that a de facto guardian of a Hindu minor can alienate his estate in cases 
of necessity. 


In the Bombay High Court in Bai Amrit v. Bai Mamk*, Nanabhai Haridas, J., 
observed as follows :— 


del mantener tent ene a aba ee ea, 
management family property as such. She was, moreover, by Hindu law, the guardian 
of her late minor son and of her minor daughter-in-law, Bai Amrit, and competent in that capacity 
to deal with the family property for the benefit of the estate. It is true that she does not appear 
to have been appointed by the civil court under Act XX of 1 But seeing that she was 


not, we think, be questioned. The Hinds Law enables ezen a slave, a fortiori therefore, a person in Bai 
Manik”; position, to bind the family by contracts made under the circumstances found in this case. We 
must, therefore, disallow t partion of the plaintiff's claim which relates to the property in 
possession of the co-defendants as purchasers.” e 





1. AIR. 1928 Mad. 226. 6 3. (1856) 6 M.I.A. 393. 
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Reference was made to Mitakshara, Chapter I, verses 27 to 29, and Colebrooke’s 
Digest, Vol. I, texts 191 to 198. : 

This view now stands affirmed by the Full Bench judgment in Tulsidas v - 
Waghela Raising ji. 

In Madras in Arunachala Reddi v. Chidambara Reddi? of the year 1902 the matter 
was discussed by Sir Arnold White, C.J. Later in Sestharamanaa v. Appiah?, Hunoo- 
manpersaud Pandqy’s caset was followed. It was conceded at the Bar that that was 
the view of the Madras High Court so far as judicial decisions were concerned. 


In Calcutta the earliest reported case is in Ganga Pershad v. Phool Singh” of the 
pa 1868. The rule in Hunoomanpersaud Panday’s case* was applied to an alienation 
y a ds facto manager of his brother’s estate. In Mohanun Mondul v. Nafur Mondul®, 
C.J. and Banerjee, J., held that a a guardian could alienate the pro- 
perty of his ward and the rule was applied to the case of sales. Reference was made 
to Mitakshara, Chapter I, paragraphs 28 and 29. Sir Ashutosh Mookherjee and 
Newbould, JJ., in Krishna v. Ratan’ held that a de facto guardian and manager of the 
pro of a minor could effect a valid conveyance of his property and create a 
valid charge on it if it was one that a prudent owner will make for the benefit of 
thegestate. At page 434 the following remarks occur :— 
“ This view has been adopted and applied ae iene Courts ever since the decision of the 
Ne jang are pe abl sg asia 26th July, 1856. In the decision of a Full Bench of the 
Jens v. Madden Mohan Soor”, where the t was 


must be tried ; the rule is that a party filli 

to perform act which is manifestly for the infant’s benefit. A similar view was adopted in 
Mondul v. Nafur Mondul’, where MacLean, C.J. and jee, J., held that a ds focto manager of an 
infant’s estate has, in case of necessity or for the benefit the minor, power to sell his property. In 
that case the Court further to accept the contention that the rule laid down by the Judicial 
Committee was restricted to cases of mortgage or other forms of partial alienation and was not intended 
to apply to cases of sale.” : 

Subsequent decisions in that Court have not doubted the above proposition. 


In the Allahabad h Court the view taken in earlier cases was that even 
in the case of Muhamma a ds facto guardian had power to make alienations. 
This view was set aside in Mata Din v. Ahmad Alit. In Adhar Chandra v. Kirtibash 
Bairages)®, it was held that the powers of a de facto guardian are the same as that of a 
natural ian and it was conceded by such an eminent counsel as Dr. Rash 
Behary hosh that that was so and that a de facto guardian could alienate a minor’s 
property. In the Lahore High Court the same view has been taken. Reference 
may be made to, Kundan Lal v. Beni Pershad’* and Piare Lal v. Lajja Ramli, 


In Nakhelal v. Rajeshwari Kumari**, Tulsidas v. Waghela Raising jil, was considered 
and followed, though as I have already pointed out that in Nrishingha v. Ashutosh! 4, 
Manohar Lall, J., construed this decision differently. The case of Hunoomanpersaud 
Panday* has been followed in Nagpur and other Courts in India. Particularly 
reference may be made to a Full ch detision of the Nagpur Court reported 
in Cecil Cole v. Nanalal Moraji Davet", which expressed an-opinion contrary to the 
one on by Beaumont, C.J. and Manohar Lall, J. and Kumaraswami 
Sastri, J.“ 
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In Kesho v. Fagannath', at page 123 of the report, the following observations 
occur : : | 


“ In each of these three cases the person who actually made the alienation purported to act as 
SAE AT, a was ea tet in Be judgment ay the gunakan, da fade but not ds fure. The decisions 
rested on the view that there is a difference between Hindu law and Mubammadan law in 
ofthe right to dispose of the property of minor held by a peon who is in fact acting aa the guardian 
of the minor but without any right to do s0 ; that according to the Hindu law, such a gu even 
though self-constituted can alienate the property of the minor whom he has taken under his 
protection, provided anly that the alienation is for the mmor’s benefit. 


This appears to be a statement of a carrect principle, but it was the position taken’ before 
the Bench in this case on of the appellants. The reasons urged to support it are fully set out 
in the judgment of Kinkhede, A.J.C., in the last of the cases already mentioned in these words: 


‘In my opinion, in an alienation by a de facto guardian of a Hindu minor has not the same effect 
pay slat e oh bred, yanking Malco rater aarp pee Tt has been laid down in Husoo- 
manpersaud Panday v. Babooss Munraj Coonwerss® that ‘ under the Hindu Law the Tight of a bona 
incumbrancer, who has taken from a ds facto manager a charge on lands created honestly, for the 
purpose of saving the estate, or for the benefit of the estate, is not (provided the circumstances would 
ro ad the had it emanated from a de facto and ds jure manager) affected by the want of union 
of the de facto with the de furs title’. This view has been consistently accepted as a correct ition 
of u law in a series of cases of the several High Courts, cf. Bai Amrit v. Boi Manik, Moharun - 
Mi v. Nafur Monduli, Thaymmal v. Kuppanna Koundar!, Jago v. Oodal* and Somwarperi v. Gopal 
Singh’, decided by Stan A.J.Q., on 28th April, 1915 and quoted with approval in Pithx v. 
Devidas? Mittra, A.J.C. nder Muhammadan law ds seb guardian has no recognized position 
and is no than an officious intermeddler who as pointed out by their Lordships of the Pri 
Council in Mata Din v. Ahmed Ali*, may by his ds facto guardianship assume important a 
in a relation to the minor’s property but he cannot thereby clothe himself with legal power to 

EN ` 

In the aforesaid case of Mata Din v. Akhmad Alit, the point whether a sale by a ds acio guardian 
if made of necemity or for payment of an ancestral debt I Apiai mi if bene- 
ficial to the minor was altogether void or voidable, was not d ided by their ips of the Privy 
Council nor were the observations of their Lordships such as could apply to the case the alienation 


enquires who made the alienation, tha other why it was mads . . . . This distinction between the two systema 


as ipso facto void, Hussen v. gara That this is so is clearly pointed out by Stanyon, A. .C., in 
o erred to above. I, therefore, eadar dee ae 
view in Hassen v. Rajaram and prefer to follow the view in rpari v. Gopal Singh!” 

The ‘structure of Hindu society, with its joint family system’ certainly does differ from that 
of any other society in the world but that does not give any person the right to take charge of the 
property of any minor he may come across, just because he pens to be a Hindu, whether th 
are nearly or distantly rela or not related at all, and ‘ thereby clothe himself wi power to sell 
it.’ mabe all Gee aaa Dp eae of De poin: Baily orate Hindus 
Fae or ee aana Tak sembara ban alld Bernas they be invalid if the minors 

not been because were made not guardians but the m of 
families. The fundam kana rien abe Ri P H Pes 
that it defines the powers of a guardian of a du minor. It deals throughout with the powers 
of a manager, and the word guardian occurs in their Lordships’ judgment only four times, twice 
in quotations from the j ent of the Sadar Diwani Adalat, once in a quotation from the plaint 
and once in their summing up of their conclusions. In the last place the word may have 
been used because it had been used al ough the case in the Courts in India, or, if I may suggest 
it without disrespect, by a alip. 

If there is any statement of the rule of Hindu law as to who is entitled of right to be the 
ofa joint Hindu family, T have been unable to find io but I rk ag gabagen e member of the 
ily, male or female, is so entitled. If that is correct the person who actually executed the transfer 


L (1823) I.C. 121. 6. EE 4 N.L.R. ao. . 

2. (I M.I.A. 399. 7. (1915) 49 I.C. 246. 
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as of ight be such a manager, even the mother of the ott adha is Scale whe Wa ene: 


then in this, as in all the other cases, the transfer was because it was made by the person who 
was the actual at the time, whether that person had a right to be manager or not, and it 
‘was for the benefit of the estate and necessary for its preservation. 


The answer I would give to the reference is, therefore, that the sale in this case by the Hindu 
kera Babah ee rae pasi Af he aaa kaga a a 
perty belonging to the estate for necessary purposes is valid and binding on her step-son,” 


It will be apparent from the examination ‘of the decisions that it is not possible 
to reconcile all of them and still less the reasons on which they have been based. 
The matter has to be examined on principles of Hindu jurisprudence and on the 
true scope of the decision in Hunoomanpersaud Panday’s case}. For this purpose it is 


Eadie examine the original authorities on which the obiter observations 
saud Panday’s caset, were based and to see wh a de facto man 
Gf au atate who fina dencined t of the estate of a minor has legal authority 


to bind it for necessity. It has to be considered whether in respect of debts 
the Hindu system is different from the other systems of-law. 


Reference was made during arguments in Hunoomanpersaud Panday’s cass}, 
to Mitakshara, Chapter I, section 1, a a 27 0 g0 These paragraphs are 
as follows :— 


“a. ‘Therefore i in a serded point, hat p in the paternal or ancestral estate is by birth, 
although the father have he disposal of effects other than imm 
indispensable acts of duty and Er purpoaes ore by text of law, as gifts afie support 
of tho family, relief from distress, and so forth ; but he is subject to the control of his sons and the 
in regard ta the immoveable estate, whether by himself or inherited from his father or other 

ecessor ; since it is ordained, ‘ i or bipeds been acquired by 2 man 

a or sale of ahould not be made without all the sons. They, who are 


born, and cy who are yet unbegotten, and they who are still in the womb, require the means of 
support, no of sale should, therefore, be made’. 

28. An exception to it follows: ‘ Even a single individual may ees donation, 
Gah, of memaecable property, ducing a season ot duties, Ge the cake of the a S nly, aod peal 


- The meaning of that text is this : < while the sons and grandsons are minors, and incapable 
of their consent to a and the like ; or while brothers are so and continue unseparated ; 


Property; 
it, Or of the family render it necessary, 
or indispensable duties, such as the obsequies of the father or the like, make it unavoidable.’ 


go. The following passage : Se Seen ai Mtoe wbo are irc equk] ia 
respect of immoveahles ; for one has not power whole, to make a sale or mortgage’ : 
must be thus i unseparated kinsmen, the consent of all is De tees 


because no one is gan anaha | crab wise Gee eee ee 


` separated kindred, the conaent of all tenda to the facility af the transaction, by obviating any fature 


doubt, whether they be scparate or united ; it is not required on account o any want of sufficient 


power, in the single owner ; and transaction is consequently valid even without the consent 
of separated kinsmen.” 


These quotations from Mitakshara are authority for the proposition that under the 
roe ee E E T O se 
of property belonging to others in certain emergent situations. This kind of power is 
wholly unknown in other systems of jurisprudence. 

Reference was made in the Privy Council decision to Colebrook’s Digest of 
Hindu Law, Vol. I, verses 189 to 193.. 

Verse 189 is a text of Brihaspati to the following effect :— 


“A house-keeper shall discharge a debt contracted uncle, brother, ; servant, 
ao ia ag pee te mon, wis, i 


It is here im cy that a debt contracted even by other for the support af the 
family, must be by the house-keeper. 


Verte 190 is a text of Manu and runs thus :. 


“ Should even a slave make a contract in the name of his absent master for the behoof of the 
family, oS Oe e ee e rada 


1. (1856) 6 M.I.A. 393. 
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Verse 191 is a text of Narada to the following effect : 

“ Whatever debt has been contracted for the use of the family by a pupil, an apprentice, a slave, 
a wife, or an agent, must be paid by the head of the family.” 

Verse 192 is a text of Vishnu to the following effect : 

“A debt of which t has been previously mised, or which was contracted by any 
person for the choot of the family, must be paid by dhe houe bape.” 

Verse 193 is a text of Catyayana to the following effect : 

“What has been borrowed for the benefit of the family, or during distress, while the principal 
was disabled, seized by the king, or afflicted with disease, or in consequence of a foreign invasion. 
a. Or for the nuptials of his daughter, or for funeral rites ; all such debts contracted by one of the 
family, must be discharged by the chief of that family.” 
Bhrigu has approved of the interpretation of this text as meaning that a debt con- 
tracted by a son, a slave, and the rest, even without the assent of the absent principal, 
for the maintenance of his family, that absent principal must dicharge. 

Verses 194 is a text of Narada to the following effect : 

“A father must equally pay the debt of his son, contracted cither by his own appointment, or 
for the support of his family, or in a time of distress.” 
Tt is clear from these texts that a debt that has been borrowed by a wholly unautho- 
rised person, but who is connected with the family and interested in its welfare, in cir- 
cumstances of distress and calamity or for aug aes or for maintenance of family 
or marriage, is binding on the principal, when t principal is a disabled 
or is absent abroad or is in prison. These texts, though they are in conformity 
with the rule laid down in section 68 of the Indian Contract Act, have a wider 
scope than enacted in the section itself. The principal becomes liable for the 
debts contracted by a number of unauthorised persons. Even the father is liable 
to pay his sons’ debt if incurred for the maintenance of the family. The Muham- 
madan law and other systems of law to which reference was made by the 
appellant’s learned counsel do not warrant or justify payment of debts incurred by 
unauthorized persons. 

Reference was also made by their Lordships of the Privy Council to the case of 
Gopes Churun Burral v. Massummaut Ishwures Dibia. In this case it was held 
that moncy having been borrowed to discharge arrears of Government revenue by a 
person erroneously registered a a of an estate, the rightful proprietor 
on coming into ion was liable for the debt as this was in conformity with 
Hindu law. Opinion of the Pundits was taken and they were of the opinion that 
Hindu law justified the payment of a debt by the rightful proprietor, aan a 
wholly unauthorized person had incurred it to protect the estate. Their ips 
of the Privy Council by relying on this decision affirmed the view that a person 
totally unauthorized but in management of the estate could incur debts which 
were binding on the real proprietor provided the debts were incurred for the 
protection of the estate. 

Reliance was also placed by their Lordships on the decision in Rajah Sahibdser 
Khan v. Brij Raj Singh*, In that case a surberakar in management of certain 
property alleged to belong to a minor, contracted a loan in order to pay off debts 
originally incurred on conditional sale of such property by (A), a former proprietor. 
On the suit of B, claiming to inherit from A dere wis paneda bie Tangan 
and against the rights of minor. The loan was incurred to pay off the decree 
by the surberakar. The minor was held liable for the repayment of the loan, it 
having been satisfactorily proved that the debt was incurred by the manager 
entirely for the benefit of the property. 

These cases support the view that even an unauthorized person in management 
of the estate can incur a debt for the protection of the estate. As pointed out in 
the Nagpur Full Bench decision, under the Hindu system of jurisprudence it js the 
‘necessity’ of the loan and the pressure on the estate that are the touchstones ‘on 
which its validity and binding character on the minor’s estate are judged, while 
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in other oF law ia yalidiy and binding -character on: the: magr depends 
on the authority of the person incurring it. | 


Ta anasi keni Windu Taw a pane rött bas be ad 


“ Any bond which a mother, having contracted a debt for the maintenance of her minor son, 
may have executed in the name of such minor son in favour of the creditor, is valid and binding, 
according to the texts of Vrihaspati and other sages, cited in the Vivadaratnacara, Vivadachinta- 


An authority in support of the view is that :— 
“ a debt contracted before partition by an uncle, or a brother, or a mother, for the support 
of the family, all the parceners or joint tenants shall discharge.” 

“A house-keeper shall ee an Ngaba ete anes servant, 

pupil or dependents for the support the family during his ee wi 
It seems to me therefore that the construction placed on Boia Panday $ 
case1, by Beaumont, C.J., in Bombay, by Manohariall, J., in Patna and by Kumara- 
swami Sastri, J, in Madras, in the cases above ci is based on an incomplete 
7 appreciation of t judgment u system of jurisprudence. Full 
of Hindu law texts on the subject of debts does not seem to have been 
e a e ee a a a a e anan 

the light of other systems of jurisprudence. The decision in Hunoomanpersaud P, 
Gia) dur accord with the spade of Pinda jucisorudencs qua’ payment GE debu 
ce Cee noe ee ee eee of immoveable 
property effected in circumstances. The joint family system, the limited 
powers conferred on a widow and on a Mahant are peculiarities of the Hindu system 
A led kag A deduction from these analogies is that a person not having 
powers of disposition and hence not fully authorized can in certain 
circumstances transfer property and confer a ti Be en oa e 

purchaser though he himself does not possess that title. The pious obli 

theory of Hindu law under which a son is bound to pay the debts of his fa 
another instance in t. Saris Tam abled acc, Hida arani i bese 
on printiples of ethics and morality and whatever money has been taken or an act 
has been done which has ben the real owner of the estate, then that loan or 
act is not repudiated merely on the technical ground of want of authority in the 
i the loan or doing the act. poe baa kaja ga oes 
m, whether a minor or absentee, or a j papa A shat has been benefited by 
the act or a person who does not hold proper authority but who is in management 
of the estate then that act must be respected by the true owner and not repudiated 
merely on oe und of want of authority. In my judgment therefore the rule 
laid unoomanpesrsaud Panday’s case! the powers of a ds facto 
anneer OF a MIS, estate da based on Hindu smien jurisprudence and in this 
matter is different from Muhammadan law and other systems of law. Moreover 

this decision is now unquestionable even on the doctrine of stare decisis. As 
the scope of the rule, have no manner of doubt that it has application to cases 
of relations and friends, who assume management of the property of a minor and 
who have some connection with the family and does not apply to utter strangers 
pagan toca Their acts of necenity performed to safeguard the minor's erate 
on the minor’s estate. It is not possible to hold as held by Manohartlall, 
7. aa wnoomanpersaud Panday’s case!, the decision was based on ground that 


the mother had interest in the pro The mother in the case had no 
propri rights in the property c the obiter observations fp ar a 
were not on the ground that was the natara] quardian 


ie ee eas ee ee ee T Wigram. 
in view of the finding of the Sudder Dewany Adawlat to the effect that the mother 
was unlawfully in possession of the minor’s estate. It may also be noticed that 
ihotigh: the, Gabe aelated to the validity’ oE A chatee “created thel mother, 
yet an enquiry was ordered even qua the validity of unsecured de ts. The total 


1. (1856) 6 M.I.A. 993. 
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charge had been effected in the sumof Rs. 15,000. This amount comprised, 
inter alia, three debts in res of simple money bonds. No distinction was 
raised in the Privy Council decision between secured and unsecured loans. The 
validity of the debts depended on the necessities of the minor’s estate. The texts 
cited from Mitakshara and from Colebrooke’s Digest relate to cases of 
simple loans. From page 424 of the rt in Hunoomanpersaud Panday s caset, the 
following passage may aa e be cited for this view : 

“ It is obvious that money to be secured on any estate is likely to be obtained on easier term 


than a loan which rests on mere nal security ; and that, therefore, the mere creation of a charge 
securing a proper debt cannot be viewed as improvident management ; the purposes for which a 


loan is wanted are often future, as respects the actual application, and a lender can have, unless 
he enters on the management, the means of contro and rightly directing the application. 
Their Lordhisps do not think that a bons fdr creditor suffer when he has acted bonestly and 
with due caution, but is himself deceived ...... 


And their Lordships are of opinion that the validity, force, and effect of the bond, as to all and 
fees de eee Kh 15,000, thereby purporting t be secured, is composed, 
the circumstances under which the sums, or swch of them as were advanced by the 


were respectively so advanced by him, regard being had also, 1n so far as may be just, to the circum- 
stances under which the same were respectively borrowed.’ 

Before concluding my observations about the scope of the decision in Hunooman- 
persaud Panday’s caset, I would like to make afew observations about the phrase 
“de facto guardian ”. “In my opinion it is a loose phraseology for the expression 
“ de sit manager” employed in Hunoomanpersaud Panday’s case1, their Lordships 
Bas ee a aa dg guardian, curator and de facio 

manager. TA is certainly not known to any text of Hindu law, but it 
describes relations and friends who are interested in the minor and who 
for oe and affection to him assume su tendence over his estate. A father 
may not necessarily be the guardian of an illegitimate child, but his ds facto guardian- 
ship cannot be repudiated. Such is the case of the natural father of an adopted 
son, cf., Ganga Prasad v. Hara Kanta Chowdhury’. A n who is not attached 
to the minor by ties of affection or other reasons of affinity and remains in 
of his estate is in truth a mere intermeddler with his estate. In order to come 
within the scope of the rule in Hunoomanpersaud Panday’s case! it is necessary that 
there is course of conduct in the capacity of a manager. 


In Gour’s Hindu Code, Fourth edition, at page 279 in section 75 it has been 
laid down as follow: 
“ The foll ee A the person and property of a minor ın the 
order mentioned 
(a) the father, 
(6) the mother, 
(c) the paternal relations, 
(d) the maternal relations. 
The father is, by reason of his , unquestionably the most preferential guardian 
fear tae coed ch eee originate, male male and uotacied female,and is, as such, entitled 
to custody o t now clearly crystallized by the 
ani sale aga A Ba nagan. ea by alan 
Waa beaya dah aal pi ap ns aie pan sama aba anaa of his minor children is taken 


for granted. But the mother’s right to the guardianshi aka Childe tine ee 
since the absolute dependence of of roan ja enc Hida = igni 


night may be sid to bave into by force of the jus naturals effect to by the Courts 
and under the daga AM; e ae respect even superior to of the father. But ordi- 
narily, the father has the right paramount to the custody of his minor children after whom the 
Bene, tie patecial clade ana ma relations of right. But 


Their right of priority is an absolute one but other relations must derive their 
authority from the Courts. As pointed out by Mayne on Hindu Law (roth Edn.) 
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R E E E Ga GL) T ama E EA 

as parens patrias (vide Manu, placitum 27) ae e 
ty hi ciate e wale culate relatos tine he Bathe ad 

to him, the mother, pee eos any other relive mast derive his 
authority from the Courts. > 


Section 19 (b) of the Guardians and Wards Act recognises the priori 
appointment.of guardians to be assigned to near relations in the absence of the 
father and mother of the minor. In some decisions in this country it has been 
laid down that paternal relations and maternal relations are also natural guardians 


A Dana The following observations from that judgment may appositely 
cited : 


S Ta suppart of this contention: the karata sGvorats for the t has relied on a pamage 
in the edition of Strange’s “ Hindu Law ” 1864, Fo a passage in 
naghten's “ Principles and Precedents of oat ia Kyle Kites Naai Kadar 
Destes*. The prange boma Sanga a at pags a (0) eden alow + = 


“The Sea a ee ee ee 
tabeni an cut aa ah A F 


5 advocate would have it that theso pagas mt soa a a Aedes 
sop. ior the propor that the legal guardlamhip devo relative 
in default ofa relative on the nearest maternal kinsmen. I am not prepared to accept 

this argument. I that it is contrary to principle and accepted authority. 
It is common ground that the ancient texts of Hindu Law do not provide for the management 


mother as the case be cannot now be di but it to be Clear that custom has 
ngt Heni the tule beyond the mother. the case of Ariste Kissore Neaghy v. Kadermoye Dasses*, 
Garth, C.J., referring to the passage from Macnaghten which I have quoted sald :— 

“We do. not think that this pamage means that a tlie pesak therem mentioned Baye in tum 
an ataolule right to take upon hee tho guardianship of a minor. without any permision or 
authority from the ruling power. If it did mean this, the authorities cited would not appear to 
support it.’ 

log fom Mi ang Wea ny po SOE Ek aaa a a eine aaa cee a 
psa oe this pamage : 
gould guard the property which deeds to an aft by the taberitence, kati 
ect tes house of his preceptor, or until be has passed his minority,’ 
and from the Ratnacara this statement : 

“ Wealth which descends to an infant inheritance and becomes the property of the minor, 
let the king guard ; that is let him protect it the other heirs,’ 
shad proceeded to add these observations of his own :— 

‘ meaning is, let him (the ) act in such manner that other heirs may 

(atte for noa-age of conducting his own affaire 

or the sense may be, let him commit the share of the minor in trust to any one cobeir or other guardian. 

There is here authority that no one in the family is entitled as of right to act as the guardian of 
the minor. The right to act then depended upon the decision of the king.” 

The result is that relations under Hindu law have the right to be appointed 

as guardian by the Court. They are not in the position of utter strangers. The 
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position therefore is that if U pea orehom ee) sees eae 
shows preference -in the matter A gan janan of guardianship without formally 
getting themselves appointed by the. nerpa sah an a aan Ka charge of the 
estate of a minor-and take upon ‘themselves ent of it, pay revenues, 
eal: mb, panak pasah S OAA man badhan o all other acts of manage- 
ment and the Courts and other relations stand by and recognize’ them as such, 
should they be treated as officious intermeddlers with the estate. Can they not 
be aptly and appositely described as ds facto guardians of minor’s person and ds 
, facto of his estate? It was the position of such that was 
eh ia aad Panday's case}, and their acts in the ma ent 

of the estate, provided were for the protection of the estate or for the efit 

of the minor’s estate, were recognized as valid, the test being necessi and not the 
AU Dt that they posesed. Recently their Lordships of the Privy Council’ 
Krishnamurthi Ayyar v. Krishnamurthi Ayyar? affirmed this view. This was a case 

‘fiers a ate al futher af a Pinal mk nike ATENE into an agresne tint the BEG 
mother. would enjoy the p during her lifetime and it was held to be not 
effectual in law or by.custom as affecting the rights of the adopted son after adoption. 
There were conflicting decisions in India on this subject and their Lordships examined 
the matter on principle. The remarks relevant to the present enquiry are these : 


“How can the consent of the natural father tako any effect on the ‘rights of the boy which only 


of any powerin in theca ol gt Vagai Jeger andani < Farran, baer 
gn ea anent ofthis view i iho case Ji ve 

ae Sui aaa by an age peers a quotes a sentence from Mr. Mayne’s 
work as follows : f - 


“ He (the minor) will also be bound | the at of his guardian, wen bena fide and or his 
‘nterest and when it is such as the infant reasonably and Pn ene Gane nee 
he -had “been of full age.’ ; 


This quotation is from the third edition of Mayne’s work, and asa universal propèsition is 
obviously unsound. Accordingly, in the urth edinen, which was gubliahed ên after ths date 
of the in question, all subsequent editions, Mr. Mayne inserted between the 
words. guardian,’ and ‘ when bona fide’ the words ! ia the tianagement oF ihe iaie) which 
turns an inaccurate Into an accurate one. But it. is no longer of service to Farran, s 
in the matter in for, assuredly the natural father is not the estate of his child when 
estate referred to is the estate which he will only get after adopti Dy another Therefore,. 
reverting again to Lord Macnaghten’s dictum, it seems i to ascribe aiy value to ihe Kasi Tia 
ship power of the natural father to bind the son as to property in which he cannot have an interest 
until the time when the guardianship has ceased.” 


These observations bring out the distinction between the position of a de facto 

\ guardian so-called and of such A piton when tn management of the estate. The 

result therefore is that if a ther acting as guardian, is in actual manage- 

ace ee 
onli: binding on Me Timor au 


‘The renki above cited Were annie dn coonecton swith the case af @ natural 
father who is not a lawful guardian under Hindu law. Reference may also be 
made to another recent decision of their Lordships of the Privy Council in Subra- 
manyam v. Subba Row*. That was a case in which a question arose whether under 
section 53-A of the Transfer of Property Act a minor could be regarded as a vendor . 
on a contract of sale af pro made by his guardian. It was held that on the 
guardian’s contract he could be held to be a vendor. ‘The following observations. 
made in that case support the view that I have expressed about the construction 
to-be placed on Hunoomanpersaud Panday’s case! : i 
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beg Aeneas that, hayi regard to that section and to the decision of their ips’ Board 
in Moheri Bibes v. Dharmodas , ® minor cannot be a persan who contracts. It is that 
if the mother and had taken no part at all in the transaction, the respondent could not have 
entered into a valid contract to sell the in suit to the appellants, but it is equally'clear that such 
a contract could and did come into existence in the t case, and the question for decision is— 
was the person who contracted, within the meaning section 53-A, the respondent or his mother , 

The position of a guardian under the Hindu law was considered by thier Lordshipy’ Board in 
the case of Hunoomanpersand Panday’s case*, and thé following passage is to be found at page 412 — 

“They consider that the acts of the Ranes cannot be reasonably viewed otherwise then as acts 
done on behalf of another, whatever description she gave to herself, or others gave to her.’ 


Thus the act of the mother and guardian in entering into the contract of sale in the case 
walan ae ee on bena Lal the minor appellant. The position of the minor under a contract 
S Ona Tie gin, Pene which har Lordi agree, in Pollock and Mulla’s 
Indian Contract and Specific Acts, 7th Edition, p. 70 — | 

‘A minor's agreement being now decided to be void, it is clear that there is no agreement 
to be i enforced ; and it is unnecessary to refer to former decisions and distinctions 
following ish authorities which are applicable only on the view now overruled by the Privy 
Council. 


The learned authors are here referring to the decision in the case of Makeri Bibe v. Dharmedas Ghose? 
already cited. They continue — 7 

‘It is, eae contracta entered into:on behalf of a minor his 
guardian such a case it has been held by the Courts in i 
' m a case which arose subsequent to the governing decision of the Privy il that the contract 
can be specifically enforced by or against minor, if the contract is one which it is within the com- 

of the ian to enter into on his behalf so as to bind him by it, and, further if it is for the 
Picit of the ax . But if either of these two conditions is wanting, the contract cannot bé specifically 
enforced at all,’ 

In the present case neither of the two conditions mentioned is wanting, havi regard to the 
findings in the Court in India. It would appear, therefore, that the contract in the present cass 
was binding apon the rapondeit froni tue tittie when i was cacaned. If the sale had been 
by a , the transfer would have been a transfer of property of which the respondent, aot his 
mother, was owner. If an action had been brought for specific performance of the contract, it would 
have been brought by or against the respondent and not by or against his mother. 


Having to all the circumstances, their ips are of the opinion that the respondent. 
is the person most aptly answers the description of ‘ transferor’ in the sense in which these 
words are used in section 53-A. It follows that he is debarred by the section from obtaining the 


relief claimed by him in the present action, which was rightly dismissed by the Subordinate J es 
The decision in Hunoomanpersaud Panday s case*, therefore, so far as it concerns the 
were Gh eee ee ce ee rted by texts of Hindu 
aw, by later decisions‘ of their Lordships of the Privy Council and by the rule of 
stare decisis. ‘The observations made by some learned Ju in a number of judg- 
ments doubting the above proposition and placing a different construction on it 
are in my judgment unsound. 
In Ram Nath v. Sant Ram*, Beckett, J., felt the awkwardness of the application. 
of the rule in Hunoomanpersaud Panday’s case? to a situation where a de facto i 
had transferred a reversionary interest of a minor and the act was a prudent one 
in the minor’s interests. He thought that though the powers of a de facto guardian 
under Hindu law were wider than under other systems, yet he no power to 
dispose of a reversionary interest of the minor, though this may seem to be a prudent- 
at the time when it is taken. ‘In expressing this view the learned Judge sid 
as follows : ‘ 7 


passages i 
relate only to the management of an estate in being 
calamity to the ancestral estate which can only be avoided by disposing of a -part thereof. On 
1. (1903) LR: go I.A. r14: LL.R. so Cal. 2 (1 6 M.I.A, à 
sen EA te ar i 3. ay 5335, 
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thewhote,; T do not Siak thet the, power ote da fae guardian aAA, ba eae cl 
of express authority and I do not think they should be taken as including the power to dispose of 
a reversionary interest, though this may seem to be a prudent step at the time it is taken.” 
With great deference to the learned Judge, it may be observed that it was not neces- 
sary to limit the powers of a ds facto guardian in the manner suggested. They are 
already of a limited character. Whe inutations are germane tothe rule ital’ ‘That 
case stood decided against the power of the guardian if the decision in Hxnooman- 
persaud Panday’s caset, was rightly appre as explained in Krishnamurthi Ayyar v. 
` Krishnamurtht Ayar’. The guardian de facto was not in management of the rever- 
` sionary interest of the minor. Hr was not therefore ds facto manager of the estate 
. and obviously had no power to dispose it of. The true test to be applied in deciding 
cases of this character is one of necessity and not one of authority of the person 
doing the act. , yn 
In the light of the above discussion the next question that falls for decision 
is whether a de facto guardian (manager) can also incur simple debts without 
ing the estate and bind the minor’s estate, though not making the ‘minor 
y liable for those debts, provided those debts are incurred in situations 
and circumstances stated in Hunoomanpersaud Panday’s cass1. Contracts of loan 
enteréd into by the ian, though they)do not bind the minor’s person, bind 
the estate by an indi . The guardian himself can become liable for 
those debts personally entitled to re-imbursement and indemnity from the 
‘minor if the debts are incurred for the needs of the minor. When the guardian 
himself has the right to re-imbursement and indemnity from the minor, the creditor 
on the rule.of subrogation would no doubt be entitled to proceed against the pro- 
perty of the minor. This rule is subject to two exceptions in which a lender has 
direct recourse to the-minor’s estate, where the contract is for necessaries supplied 
to or on behalf of the minor and, where the liability is one to which the minor is 
subject under Hindu law. These exceptions are supported by judicial authority 
on the principles of English law and in section 68 of the Indian Contract Act. . 
In these two circumstances the guardian may directly incur a debt on behalf of 
the minor and bind. his estate. Recourse to the principle of subrogation is un- 
necessary in such cases. Section 68 df the Indian Contract Act runs as follows : 


“Ifa incapable of entering into a contract, or any one whom he is bound to 
is Poy soother pen wilh neran mied to Bi condition in hy the penon who hag 
fomabed supplies 1s entitled to be reimbursed from the property of such incapable persons.” 
Under this section it has been held that a loan taken to defend.a litigation by the 
guardian can be realized from the minor’s estate. 


In Phalram v. Aiyub Khan*, a guardian had borrowed a loan on foot of a pro- 
missory note and the minor’s estate was held liable on a suit based on the pro- 
missory note. The cause of action was held to be the loan itself and not the note. 
Similarly in Watkas v. Dhunno Baboo*, a contract of a guardian on behalf of a minor 
was held binding. In Sham Charan Mal v. Chowdhury Debya Singh Pakraj*, a minor 
was held bound on the document having been registered on behalf of the minor 
and it was held that the bond could not be ignored and treated as non-existing. 


This was a case of a minor’s own bond. These decisions were given under section 68 
of the Indian Contract Act. | : 

As regards ish law on the subject, reference may be made to Halsbury’s 
Laws of England ( 


Edition), Vol. 17, page 1913. It is said there that 
certain things are necessary, such as dki meene Madang, cat oF the 
funeral of a member of the infant’s family, education of the infant, protection of the 
infant from legal, proceedings and protection of his interests by instruments and 
legal proceedings, and that when a sum of moncy is advanced to an infant to enable 
him to provide himself with necessaries, he cannot give a binding security for it, 
nor draw or accept a bill in respect of it, but the lender stands in equity in ‘the 
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place of the supplier of the necessaries and accordingly can maintain an action for 
the money and his right in this respect is not prejudiced by the infant having given 
an invalid security for it. Lord Esher, Master of the in Walter v. Everard’, 
laid down the rule of law on this subject in the following terms : 


you upon 
of necessaries ied to him with all the ordinary incidents of such an action. 
cannot, simply h 
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by an infant for the prico of necemeries does not prevent the obligee from recovering that price from 
hm, if the is a single one, and it is not relied on simply as a bond. In the same way an infant 
can be sued a covenant by deed for the price of necessaries, but the case must be treated just 
as if there had been no deed. Court must inquire whether the things m question were in fact 

the infant, and whether, according to tHe ordinary rule, that which was was 
necessary. The Court must do exactly what it would do if there were no deed, and what it certainly 
would not do in the case of an ordinary deed not given by an infant.” ' 


“Lord Coke says that: ‘An infant may bind himself for his good teaching or instruction, whereby 
he may profit himself afterwards’. I think that ‘teaching or instruction’, though it includes 
instruction in a trade, is not necessarily confined to that. I should be sorry to conclude that 
literary instroction to lead to the mfant’s success in a learned profession is not within the 
observations of Lord Coke ; the interests of the State require that an infant should be able to bind 
himself for instraction of that kind.” 


Lopes, L.J., added a few observations to the following effect : 

. “I will myself with that a careful investigation of the authorities satisfies me 
ee ee NG bond—that is a bond without a 
action is brought necessary, that the 

that this is the true result of the authorities, ” : i 
In English law, however, the real estate qf an infant cannot be bound by a contract, 
nor settled or alienated by his ian ‘or apart from statutory authority. 
It c t even be alienated under the orders of the Court. The rule of u 
jawi and ranite law in India however d diferent Gn this point. 
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The decisions of different High Courts in’ India on this question may now 
be considered. In the Bombay Court the matter was considered in Nathwuram 
v. Shoma an‘, where the father’s cousin of a minor took ion of his estate © 
after the death of his father. To defray the expenses of funeral ceremonies 
of the deceased, he borrowed money from the plaintiff, who sued to recqver the 
amount from the estate of the deceased. It was held that as nearest male relative 
and guardian, according to Hindu law, the father’s cousin had authority to bind 
the estate in the hands of the minor so far as the loan was necessary to secure the 
proper performance of the funeral ceremonies of the minor’s father. The con- 


WONGE eee Narain van, the father’s cousin, who 
was not the guardian, was liable and o authority to bind the estate. 
Sargent, C.J. and Telang, OTe eal Gute Pen dhe caret ate relative sen 
guardian according to the indu law of the orphan minor, whose duty it was to 


provide for the funeral ceremonies of his deceased father, had the authority to bind 


the minor by a loan, su it to be necessary for the and reliance 
Fad Glee co aga a he Pin Na Ba Mamk*. The authority of this decision 


has never been questioned in that High Court so far. 
In Madras there is Considerable body of authority on this point. The matter 


ia concluded by a Full Bench decision in Ramajogayya v. Jagannathan’, in which 
the decision of their Lordships of the Privy Council in Waghsla Rajsanji v. Sheikh 
Masluddin‘, was considered. first decision to which reference may be made ` 


in Kot, Ramaswami Chetti v. Bangari Seshamma Nayanimoari*. A polygar (zamindar 
in charge of an estate) incurred certain debts and the estate of other persons included < 
with his own was sued on for this debt. The bond given was a simple money 
bond and' was executed by him as a de facto polygar. The issue in the case was 
whether the other defendants were liable for debt under the bond and whether 
BE Could De ae overe ron the- Polem, estate In deciding the case the learned 
Judges said as follows 


“In the view of the Hindu law, such debt, if binding an the family should be paid out 
of their common estate. The creditor could sue the family and in equity and , conscience 


does not become a until so declared by a court of competent jurisdiction and so far it differs 
from a created by express contract. In Panday v. Mussumai Kecarveres*, the 
case dealt with was onc of an charge and so it wees in very many other cases. The 
however, to be app. whether in respect of an express in writing or by deposit or of a loan 
of money to, or other created by, a manager without such charge, is the game. If such 
express given it cannot bind those members of the who are not parties tg it unless 
the debt was contracted for angidak ag jaan $ 


The same principle applies to simple loan or debt. In each case the manager acus as agent 
of the and his acts arc subject to the same consideration and on. In point of principle 
and law, the simple loan and the express the same foundation to bind the family and 
the estate. But in point of security, it may be that the express is erable , in that way, 
viz., if the trusts to the mere ; By pieda of property, Bereng risk of the 
Property being alienated, before he can enforce his debt and of losing the benefit of the 


security, on any family ua proves generally ying, the alienation ofthe waung to the 


far as can be accomp. prevents, generally , the alienation of the security to the’ 
pesjudice of the creditor ; 

TE thie. Beni iate e aor pledged family, after unsecured debt 
cead, taal remains to cely ie eedit, it hu deve wold cesta tee sa 


family, even though 

there WAI DO uci caprea charge Although the late polygar may not have been polygar ds 
ya hs t having ‘admitted by Government, he was not a who had forced himself 
posscasion against the rights of others as in Chidawbera. Chetti v. Srinata Mutt Vijia and others". 


` 
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Folygar “For ihe = ee sued for were incurred by the oe 
pee r pcx nag providing some family need, performance of a religious duty, or 
. In Duraiswami Reddi v. Muthial Reddit, Miller, J., held that a bond executed 
by the guardian of a minor which only contains a personal covenant by the guardian 
to pay and does not charge a minor’s estate will nevertheless be binding on the 
minor, if it is executed for a pre-existing debt binding on him. It was observed 
that a de eee has the power to acknowledge a pre-existing liability and - 
to keep alive a bond. 4 f i 
The whole matter was considered by a Full Bench in jogayya V. 5 parani 
The Full Bench was presided by Sir John Wallis, G.J., an A ani Pa 
Ayyar, JJ. The decision of the Privy Councilin Waghela Rajsanji v. Sheikh Mas 3 
was considered. The learned Chief ae held that that decision uded a 
' guardian from imposing a personal liability upon the minor. It was o that 
as pointed out in Maharana Shri Rammalsagp v. Vadilal Vakhatchand*, the Pri 
Council decision did not affect the liability of the minor’s estate under section 
of the Indian Contract Act to persons who have supplied him Wk began 
with necessaries suited to his cofdition in life. It was further observed where 
a guardian. himself borrows money for the necessities of the minor in such circum- 
stances as to give him aright to ré-imbursement from the minor’s estate, his creditor 
may in a proper case be ted to his rights, that in practically all the cases 
which were referred to it would be found that the minor’s estate could have been 
iade liable: under one of the first two heads dependently af any contact Dy Aa 
apane on his behalf, that no ical inconvenience wo therefore result 
giving full effect to their Lordships’ express decision. The other two learned 
Judges disagreed with the Chief Justice and held (a) that on & contract entered 
into on behalf of a minor by his guardian under which the ian borrowed 
money but no charge was created on the minor’s estate, no decree could be passed 
against the minor on his attaining majority except in cases in which a minor’s 
estate would have been liable for the obligation incurred by the guardian under 
the personal law to which he was subject ; and (i lare dee E 
against a Hindu minor for a debt contracted is guardian for the marriage of 
his sister. He che ea Peay Gael decision “in Waghsla Rajsanji 
v. Sheikh Masluddin®, intended to lay down that an onerous cornea ee 
imposed by the guardian the n or of the minor. is was 
Siew prasad by Weleda . in Mir Sarvarjan v. Fakhruddin Mohamed Chowdhuri*, 
and was ted by Seshagiri Ayyar, J., as the correct view as regards the Privy 
Council decision cited above. The Fuli Bench decision subsequently been followed 
. in Madras in A. I. R. 1932 Mad. 6 Xamindar of Polanaram v. Maharaja of Pitta- 
puram’, Sudarsana Rao v. biam, Nae Nattar v. Mamcka Nattar® Satyanara- 
yanamurti v. Gopalan’. i 
"In Annamalai v. Muthuswami}°, Sir Lionel Leach, Chief Justice and Krishna- 
swami Ayyangar, J., held that the true test for determining binding character 
of a Hindu min s estate for a simple contract debt incurred by his ian is 
that laid down by the Privy Council in Hunoomanpersaud Panday s case1*, and that 
under Hindu Jaw the guardian has power to contract loans so as to bind the minor’s 
estate for necessary purposes, the term ‘‘ necessary purposes ” being understood 
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as comprising all that is necessary to meet the wants of the minor and of other 


members of his family who have claims either him personally or against 
his estate, and that there is in this respect no di ce in the test to be applied 


whether the money is obtained by pledge or sale of the property or by way of a 
simple loan. This decision was given on a Letters Patent Appeal against a decision 
of Vena Rao, J., who bad drawn a distinction between simple loans 
and loans borrowed on the security of property. The learned Judges on this part 
of the case observed as follows : 


was acting for such a purpose in incurring the debt. These principles, which are besed as much 
a ndn lainaa n Se ee ne ea a 
similar transactions by other persons also who occupy analogous position. manager of a joint 


family governed owners in pomession of inherited property, the head of a 
mutt, and the Dharmakartha of a t are the class of whose powers are so limited. 
Indeed, it can be truly said that what the Judicial ec with regard to a guardian in Hiseso— 

P s case! has become an integral part of the branch of the law relating to the borrow- 


ing powa of i owners. In the case of all such persons there exists in fact no 

in test to be applied whether the money is obtained by pledge or sale of the property, or by way 
of a simple loan.” N - 

The decision of the Madras High Court in Ramanathan v. Palamiappal, was cited 
with approval. Therein it was said as follows: 


“We find it difficult to appreciate an which denies to the guardian a power to contract 
‘a ample debt while conceding to him in i ical circumstances a power to charge or even sell the 
estate in spite of the greater strictness with which the Hindu law regards ons affecting: 
immoveable pro 


Following further observations were made in the Letters Patent Appeak 


i “ To this ition an answer was attempted. A sale or a mortgage, it was said, affects that 
portion’ of the minor’s estate which is involved in the i transaction whereas a sim 
moncy loan might endanger the entire estate by reason of the possibility of a limitless 


way 
why it should not equally apply to other limited owners whose position is analogous to that of the 
not, however, i 


uch 
the money, but to the irresponsible guardian who negligently omits jo take prompt steps to 
it. nêcemity 


It is necessary to sound a note of caution against the error of thinking that the promissory note 
it, A 
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the minor’s estate in respect of such a contract. It was said that the decision of the 
Full Bench in Ramajog v. Jagannathan}, could not be taken to have been over- 
ruled by the decision of the Privy Council in Zamindar of Polavarah v. Maharajah 
of Pittapuram*. The following quotation from the judgment may be cited : 
eee = fs Met oon ae ee the iin the at Bench © m 
minor was upon manor of. the in Ramajeparye v. 


of 
Makarajak S Pithapuram’, we arc 


the Full Bench decision in Ramejogayya v. agannaihan.” 
Inthe Lahore High Court the same view has been taken. Reference may be 
made to Manohar Lal v. Ratan Singh‘. 


So far, as the Calcutta High Court is concerned the Sarg tae is that of 

Bhaval Saku v. Baijnath Pratap Narain Singh*, where Brett and olmwood, JJ., 

expressed the opinion that the rule that a natural guardian cannot bind a minor 

a simple contract debt is subject to modifications and that if it is for necessary 
then it binds the minor’s estate. Reference may be made to the 

following observations at pages 327 and 328 of the report. 


“ The rulings relied by the District Judge lay down that a cannot bind his-ward per- 
sonally by a simple contract debt, by a covenant, or by any promise to 7 money o but 
i the unless 


Paty eee abe reggae oan modification that the promise not 
to alive a debt for which the hard papan wa DAD prepa 

the estate of the minor may be liable not on promise but because the money has been sup- 
plied : Sunderaraja Ayyangar v. Patienathasami Toor’ and Act IX of 1872, section 68.” 

In the Allahabad High Court the same view has been taken in Kandialal v. 
Muna Bibi’. In Patna in Suchit Chaudhuri v. Harnandan Singh”, it was held that the 

ian of a Hindu infant has power to contract loans on behalf of the minor 

the latter’s necessities and benefit. | 

On the decisions of the High Courts in India it seems therefore clearly well 
established that within the limited purposes laid down in Hxnoomanpersaud’s caset? 
the natural grardian of a Hindu minor can incur a simple money loan and bind 
_ the minor’s estate; though otherwise he may not be able to bind him, i.s., either by 
covenants or agreements, which do not fall within the rule laid down in Hanooman- 
persaud’s case?, and are either of an onerous character or are not entered into by a 
praa ee ee DETE ea 
any dangers to estate. By implication these powers exist in him by reason of 
the provisions of section 27 of the Guardians and Wards Act and are deducible 
from certain observations made in Hunoomanpersaud’ Panday’s cass1°, The quotations 
already cited from that judgment lend support to this view. 

It will not be convenient to consider the Privy Council decisions bearing on 
this point. The relevant quotation from the decisions in Waghsla Rajsanp v. 

ikh Masluddin!!, has been cited in an earlier part of this judgment. An onerous 
liability had been imposed by the covenant on the Tal during his minority 
by his guardian and it was held that it was not binding on him. In my judgment 
the majority judgment of the Ful Bench in Ramajogayra v., Jagannathan? 
correctly interprets the scope of that decision and it should not be widely construed 





1. (1918) 36 MLJ. 29: I.L.R. 42 Mad. 6. (1 LL-R. 26 Mad. 330. 
185 (F.B. 7. B94 I.L.R. 17 Mad. 906. 
2. (1996) 71 M.L.J. 947: L.R. 69 I.A. g04: 8. (1897) I.L.R. go All. 195. 
LL.R. 59 A 10 (P.G.). - -=> Qa (1983) I.L.R. 12-Pat. 112. 
3- (ggo) 60 MLJ. 36 = LLR. 54 Mad. 163. 10. sd) G MTA: 398- 
4. ALR è wn (1 Bay 14 89: LL.R. 11 
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aaa ga AN Dib aa from his co My Lord Sir Fazl 
Ali in the judgment just deli has endorsed the opinion of the Chief Justice Wallis. 
With the greatést of deference to my brother I venture to say that bo on principles’ 
of Hindu law and decisions it is rather late in the day to uphold the view that a 
natural guardian has no power to incur such liability and perforce in every case 
he must charge the estate.. ; : 3 
~ The next case is in Watson @& Company v. Sham Lal Mitter!. In that case a 
mother purchased for a minor son certain rights in land and also agreed to the 
enhancement of rent payable by the tenants. She contracted for enhance- 
ment of rent as guardian of her minor son. , It was held that her agreement for 
the enhancement of rent acting in lawful capacity was binding on the minor’s 
estate. This decision seems in accord with the view taken in Hunoomanpersaud 
Panday’s cass". : mo, 

In‘Indur Chander Singh v. Radhakishore Ghose?; the Privy Council held that the 
renewal of lease of land by a manager was not binding on the adopted son. It was 
observed that the Kabuliyat executed by the mother on which the plaintiff's claim 
was founded did not purport to bind the estate of the deceased. There was nothi 


in the lease to show it was taken for the benefit of the minor. > Hunoomanpers 
Panday’s case? was distinguished on the ground that in that case the mother was 
deali with the estate of the minor, while in the present case the act was not 


committed as manager. The following observations bring out the distinction 
clearly — i 

“ The contention that the minor and widow of Gopi Mohun Ghose had to bind the 
minor by contract was abandoned in the Court below, and their Lordships are of opinion that such 


But it was that, under the terms of the will of Gopi Mohun Ghose, his mother and widow 
had power to his estate, and had done so, that respondent, having succeeded to estate, 
is bound by the act of his adoptive mother and grandmother as his guardians, done in bena belief 
that it was beneficial to the estate. : y 

Their Lordships are of opinion that this is not the'claim made by the plaintiff’s plaint. It 
does not make any claim inst the estate, but makes a claim against Nrityashama i 


The Kabuliyat executed by the mother and widow of Gopi Mohun Ghose, on which the plain- 
Fen trailer, dora not purport to bind the estate af the'deceased. By it the lessocs undertake 


The learned Subordinate while i is nothing in the to show that it 
was taken for the benefit of the respondent, says that fact is when it is proved thet the 
lease was really taken for respondent, and lewees were for his benefit ; 
and he relies on the case of Panday’ as an In case, however the mana- 
gers of an infant’s cstate werc dealing by way of mortgage with a portion of that estate, and 
ar vraa held taat fhe managet might i mina need or for the benefit of the State, and that 
the fact that the mortgage con the inaccurate statement, that the hada beneficial 
proprietary right, was immaterial. But in the present casc the mother and of Gopi Mohun 

were not dealing with, and did not purport to deal with or affect his but were incurring 
new obl ons which'it is now sought to transfer from them to the estate. It may be that gs between 
them the infant, they might be able, in some circumstances to show that the estato ought to bear 





1. (1887) LR. 14 ILA. 178: LL.R. 15 Calg. (18ga) LR. 19 I.A, go: LLR. 19 Cal. 
(P.C). 507 (P.C.). 
2. (1856) 6 MLI.A. 898. : : ‘ 


—_— 


œ 


the burden they had taken themseives, but that is not the raised in this case, in which 
the tiffs seek to a direct relation and the estate of the infant and 
a on the part of the infant now that be is of age, and of his estate, to fulfil the obligations 


liability of a minor under a mortgage*bond executed guardian. , Their 
ips observed as follows : 

“ As regards the alternative claim for a personal j for the mortgage debt, it is to be 
pi fhe fame TET wod i tee äi deal with F 
or in j ts whi i Tordahips: to such 2 claim. 
same time their Lordships think it desirable in this case the plaintiffs should have an u- 
nity of bringing this matter before the High Court, Lf any such application is made, it for 
the High Court to consider an seh laim ie opi upon die oda Rape nina PO 
whether amendment raising it should be made ; 
the claim should be entertained Sih mane o! ee If the High should think 
it right to enter upan the consideration i all defences on the merits or arising out of the 


— The last Privy Council decision is in Zamindar of Polavaram v. Maharajah of 
Pittapuram*, where it was held that where a mortgage deed by the guardian of a 
minor contains a personal covenant and a suit on the deed fails for want of proof of 


‘the suit property, a decree should not be granted against the general assets óf the 
A : : 


minor. 


The result of these Privy Council decisions is that they were really given on 
the facts of each case and they did not lay down any pora proposition of law 
which ran counter to the decision in Huncomanpersaud Panday’s case*. Each case 
has been decided: according to its own peculiar circumstances and the observations 
made therefore in these cases must be limited to the covenants that were under 
consideration therein. Nothing said in those cases detracts from the proposition 
laid down by the Full Bench of the Madras High Court in Ramajogayya v. agannathan * 
and the decision correctly lays down the rule to the effect that a de jure guardian 
can borrow debts on simple contracts entered by him on behalf of the minor pro- 
vided they fall within the limits laid down in Hi aud’s case?. This rule 
is fully supported by the principles underlying section 68 of the Indian Contract 


Act and the Hindu law texts above cited from’ Colebrooke’s Digest, all of which- 


relate to cases of simple loans. The rule is also consistent with the ish law 
on the subject. It is immaterial whether the minor, is sued directly on e bond, 
or is indirectly made liable by recourse to the doctrine of subrogation. 


As regards the question whether the same rule is applicable to the case of a 
ds facto manager of a minor’s estate, there seems to be ground on which his case 
can be distinguished from that of a natural guardian. When the de facto guardian 
is the de facto manager of the estate according to the text books writers on Hindu: 
law, he enjoys the same powers and the same status as a natural guardian except, 
“of course, in cases where the statute law of the country has intervened and has 
laid down the rule differently. The touchstone of necessity is the guiding principle 
in both cases. The view of the commen aan Wind Ta based ad, aioe 
ibapa para Nan and on the other Indian decisions in which observations have 

made to that effect. i . 





1. (1ga1) 40 M.L.J. 489: L-R. 48 I.A. 127: 3. (1856) 6 MI-A. 393. 
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The next question is as to the forms of security offered by a ian for the 
borrowing made on: bekaf or he mam. Ta opinion, the of security 
given does not affect materially the rights of a creditor. It may be a bond, a'hand- 
note or a promissory note. U the bocrowinig is foe the neces ie of the midar, his 
estate is bound. , He may give these documents in his own name, make himself 
Personally liable and indicate that they have been executed for the minor’s benefit. 

c creditor can then recover from the minor’s estate. He may execute these on 
behalf of the minor and exclude his personal liability and except in the case of a 
Promissory note the same result may follow. 

The last question for consideration is whether a guardian can execute mis- 
. sory note on of a minor and bind him on the note without i himeclf 


See Sua ot the. as jure giadas ss entitled in law to ackiowl or .renew 
a i note. The basis for my answer ig to*be found in sections 4, 19, 32, 36, 
43 and 118 of the Negotiable Instruments Act. | 

The first and essential requisite of a promissory note is certainty, i.s., certainty 
as to the person making the payment, the person to receive it, the time and place 
of payment, the conditions of ability and also the amount to be id. The note 
must be payable at all events. When no time of pa e ipe had tie pavable 
on demand. The maker of iP ORLAT moles bound to: pay: the amount at. 
maturity according to the apparent tenot of the note and every party to a negotiable 
instrument is liable thereon, to the holder in due course until the instrument is duly 
a Even if the instrument is executed without consideration, the holder for 
consideration and every subsequent holder deriving title from him, may recover 
from him, from the tracteror for consideration or any prior thereto, It is 
obvious therefore that a issory note by itself is an onerous kind of a document 
and making a minor lia on such document would fall outside the purview of the 
rule of necessity laid down in Hincomanpersaud Panday’s case}, and the minor on 
such a note may have to pay without ha the opportunity of raising the defences 
allowed to him under Humoomanpersaud Panday s cah or asking the lender to satisfy 
the conscience of the Court on those matters. 7 


The decisions on the point may now be considered. In there are a 
few cases ing promissory note executed by certificated ians, ‘These 

i ; i3, and Shankar v. Nathu. In both the cases promissory: notes 
were executed by certificated guardians. In one case the note was executed by 
the guardian against the directions of the Court. It was held, on the lines of the 
rule, laid down in Waghela Rajsanji v. Sheikh Masluddin‘, that there was no liability 
of the minor on the promissory notes. It was further observed that the suits were 
not on the obligation of the debt but upon the promissory notes. The result of 
these decisions is that even if a promissory note is executed by a certificated guardian, 
no lability can be fixed to the minor on the note itself. But if an action is founded 
on the debt and the debt is for necessity, the minor’s estate may be held liable. 

The latest decision in that Court is in Nagindas Gokuldas v. Bhimrao Damu', 
in that case it was held that a de facto ian could not pass a promissory note 
for an antecedent debt of the father of the minor, The suit in that case was based 
on the promise contained in the note and not on the debt incurred or on the ground 


bel 
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not necessary to go into the question as to whether the decisions of the Madras High Court which . 

the mmor’s property liable for a promissory note pamed by the guardian for a pre-cxis- 
ting debt of the father are correct. In our opinion, even in such cases, the i note must be 
panel by s proper or lawl guardian: and not. by a ds fede guardian is in possession and 
management of the estate without being lawfully authorised to do so. Such a de facto guardian 
cannot create any obligation on the minor’s estate by executing a bond which does not a 
charge on the estate.” : , 

The Madras decisions on the question of promissory notes are not very clear. 
The first case to which reference may be made in this decision in Ramaswami Mudaliar 
v. Sellathamma!. That was a case of a widow’s promissory note. It was held 
that it did not bind the reversioners as the widow’s cstate was a life estate and any 
contract made by her could not bind the reversioners after her death. The 
following observations were made : 

© Prima facis a note is merely a personal security, and I cannot say that the plaint alleges such a 
state of facts as would by operation of Hindu law, render it binding on the defendants.” 

In this case the widow had not acted as the representative of the esfate and 
| bence her act was not binding on the reversioners. It was further said : 

“ A promimory note is evidence of a debt, and I conceive a suit on a promimory note made by 
a Hindu father would well lic inst sons į in the suit with the father as defendants on alle- 
gations that the debt wasi for proper family purposes.” 

These observations lead to the conclusion that a suit may be brought on the debt 
itself both against the father and the son and the son would be liable. If the debt 
is of a binding character, then the promissory note can be tendered as evidence in 
support of the debt. The next decision is in Subramania Aypar v. Arumugha Chettyr*. 
The mother of a minor executed as his guardian a promissory note in respect 
of a debt for which the son’s share in the ancestral estate was liable at the time. 
‘On a suit being brought against the minor on the note, it was held that the defendant 
was liable on note to extent of his share in the ancestral estate. Prior to the 
execution of the note the members of the family had entered into an arrangement 
for a ition in accordance with which as between the members of the family 
the défendant was to be liable for the amount of the note. At the time of the exe- 
cution of the note the defendant's share af the anceatral estate wan liable in respect 
af the original debt. The o cases Waghsla Rajsanji v. Sheikh Mi 3 
and Indur Chunder Singh v.. ishore Ghose*, were distinguished on the ground 
that in these cases the guardian purported to act on behalf of a ward so as to impose 
a personal liabili upon the latter, there being no pre-existing liability on the part 
of the ward at the time the guardian entered into the contract and that in the 

t case the effect of the guardian’s contract was to keep alive a liability to which, 
at the date of the contract,the minor’s share of the ancestral estate was already subject. 

In Krishna Chettiar v. Nagamani Ammal", it was held that a negotiable instrument 
executed by the guardian of a Hindu minor for purposes binding on the minor is 
enforceable against the minor’s estate though the instrument was not signed by the 
executant in bi capacity as guardian and the minor was. not. personally liable 
on the instrument. Reference was made to certain’ provisions of the Negotiable 
Instruments Act, and then it was observed as follows : 

s The Indisa jag jiane es got po eS eee general rules applicable to all cases 


of case of one poio mening orem is swi juris is not in pari passe with 
contracting.” 





„that of a person executing a document on of another who is incapable of 
~ kh was further observed : 
“ As we are not an lative arding documents executed on behalf 
of a minor, we must be guided by the principles Hindu law in deciding such cases. The true test 
nature’ guardian’s contract was laid in the well-known cases of 
P s as’... The true principle is that where the validity of a trans- 
action has to be looked at from two ts of them should be regarded as supplemen 
the othes. The doctrine of Hindu law is not to be ignored because a contract cori under its pur. 
1. (1882) LLR. 4 Mad. 375. ~ 4. (1892) L.R. 19 TL.A.-go: I.L.R. 19 Cal 
2. igoe) IER: Mad. 330; sof EOS, 3 
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view is also regulated by another provision of law .... Mr. Ayyangar sought to distin- 
guish this Subramania Apyar v. a Ghetty!, on the ground the clam ir it was for the 
Be evidenced by the note and wet oe note itself. We do not think this distinction has any 


substance. Moreover, of the plaint in this. refers to the binding character'of'the ` 
debt. We must, Stans tal tee ae aa of the mines te liable for Agere 

In+Swaminatha Odapar v. Natesa Iper*; Reilly and Cornish, JJ. held that the 
guardian of a minor cannot im a personal liability on the minor by executing 
a promissory note on his ‘even ‘for necessary purposes and distinction was 
drawn, between the liability arising from an ordinary debt and that arising’ for 
a debt secured by a negotiable instrument. It was observed that the special features 
of a ra E adie ak ngalah t font a Gebt SENENG ineumed on Peni oe 
minor for necessary purposes, thit a negotiable instrument is intended to be one 
which can pass from hand to hand, bearing its meaning on its face, as itself' the 
basis and evidence of a money claim. Any qualification of the promise in a pro- 
missory note, such as that it is only to be enforced against a minor if necessity . 
anana ha aapa a SS nga aka es aS a kang a: ba gd 
instrument. Cornish, J., observed that the plaintiff had chosen to sue upon the 
promimory note and not upon the consideration and the only liability under the ` 
note was the personal liability of the first defendant. If the suit had been on the 
consideration, the case might have been different. i 

The correctness of this decision was considered by the Full Bench in Satya- 
narayana v. Mallayya*. The Full Bench was presided ‘by Beasley, ` C.J., ‘and 
Ramesam and King, JJ. The judgment was: delivered by Ramesam, J., and 
it was observed as follows :— p ; 

e eet ie ere es and sakae. ng ak paia ain 

. Natesa : case, te -who- 

See A aed aaa at all, but, at page 883, Heilly, Ju proceeded HE Eer aloo S 
l How sien nite A i 
his behalf? TE pomo note IG efect an i near ee ee 
lity.’ ` ~ Oe 

The doubt seems to arise hecanse of the fact that the of the note can succeed the 


by Reilly, J. actual conlusion in the case before him rested on the fact that the promsory 
note was not executed by a lawful guardian at all. Otherwise, that decision must be regarded as 


this seems to be a merely verbal distinction and not one of substance ; Kriskna por v. Ne È 
Arima!’ Ae anin Ie ak ol nadak gini anéd Pro 


It is not necessary to extend the principle beyond such a case, In my opinion, therefore, the plain- 
tiff is entitled to a decree.” 


With great respect to the learned Judges of the Full Bench it seems to me 
that the view expressed by Reilly, J., was in accord Wi the provisions of the Nego- 
— OT rrr Kaanan maan aaa aaa Naam 


-< -L.W. 367. eras. 
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i 5: 
r 1 : 
3. any 68 MLJ. 540: TLR. 58 Mad.. sa (1915) LLR. 99 Mad. 915. - 
735 (F.B). T , l 


. oe 


Io BAPAYYA 0. PUNDARIKAKSHAYYA (F.G.). 643 


\ 

tiable Instruments Act and the learned Judges of the Full Bench were not right 
in holding that the liability remains an unconditional liability in spite of. the 
that when the matter goes to a Court of law and the defendant raises some defence 
the plaintiff has got to establish certain facts before he can succeed against the 
minor. These remarks seem to me to be quite inconsistent to an action based 
on a promissory note simpliciter, say by the holder of it in due course. Defence 
of necessity is not a relevant defence in such a suit,.the promise being that the 
amount will be payable on demand and on the face of the instrument. A 

issory note on behalf of a minor may not be impossible provided it is given 
by the guardian making himself personally liable, because then it is his own note, 
but in view of the true nature of such a document it is not possible to hold that on the 
face of it a minor can be made liable. In my opinion, the view taken in Swaminathe 
Odayar v. Natesa Iyer}, was the correct view and the Full Bench erred in holding 
otherwise. Moreover, I cannot in principle see any distinction evolved by the 
Full Bench between the case of a guardian de facto and a natural guardian. 


In the Lahore High Court there is no clear decision on the point that I have been 
able to trace, but there is a case of a promissory note given by a managing member 
of a joint Hindu family and it was held that such a note stands on a different footing 
than a promissory note ordinarily given under the Negotiable Instruments Act 
and that these i notes given by managing mem are binding on other 
members provided necessity for the loans is made out. (Gandu Mal v. Taj Dini) 

In the Allahabad High Court the matter was considered in Phalram v. Atyub 
Khan?, and it was held that fora loan taken by a guardian on behalf of a minor for 

of some necessity or for the benefit of the minor’s estate, the estate can be 
fiid Hable reason of the promise made by the guardian because money had 
been supplied for the benefit of the minor. It was said that this was in accord 
with the general principles of section 68 of the Indian Contract Act and it was 
further held that on equitable grounds the plaintiff was entitled to reover his 
money. A decree was made on the original loan and not on foot of the promissory 
note. ; 


The result of the decision therefore is that a minor cannot be made liable 
under a promissory note executed in his name by the guardian, whether he is the 
natural guardian or the ds facto guardian. A promissory note is a peculiar kind 
of document and by its very nature it imposes an onerous liability on the minor. 
On the note itself, therefore, a minor cannot be sued or a claim decreed against his 
estate. It is also clear that if the guardian has given a promissory note i 
i personally liable, then, he can be sued on the note and he cari then 
re-imbursement from the minor’s estate and that otherwise the note can be sued 
as evidence of the debt. There is no liability on the promissory note; the liabi- 
lity, if any, is aliunde of the note, i.s., on the loan itself, if it is for the benfit of the estate 
or is given for a pre-existing liability that has been discharged by a fresh borrowing 
taken for the p and evidenced by the note. Unless there is a cause of action 
independently of the promissory note which can sustain the action, the minor- 
cannot be made liable. No distinction, in my opinion, can be made in this 
between the case of a natural guardian or a ds facto guardian. Both suffer from the 
same disability and the execution of the promissory note is outside the rule laid 
down in Huncomanpersaud Panday’s caset. . - 

As regards the question whether a de facto guardian can acknowledge a debt 
and keep it alive, the matter is now set at rest by section 21 of the Indian Limitation 
Act. Atone time there was conflict of decisions on this question between the Bombay 
and Madras High Courts on the one side and the Calcutta Court on the other. 
The statute has now enacted that it is only the la who can acknow- 


ledge a debt and keep it alive. | š : | 
: 65 MLJ. 350: LLR. 56 Med. |g. (1996) LLR. 49 AI 5 
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- Bakewell, J., of the Madras High Court took the view that a ds facto guardian 
is a lawful guardian under section 21, vide Tirepepa v. Mallidi Ramaswam. This 
decision however was doubted in Ramaswami, | v. Kastnatha? and was finally 

overruled by the Full Bench in Chennappa v. Onkarappa*, and it was held that a 

ds facto guardian could not acknowledge a debt that is due from the minor and 

extend the period of limitation. The view expressed by Bakewell, J., was also taken 
by a learned Judge in Patna, vide Gita Prasad v. hu Singh, is decision was 
also considered by the Full Bench in v appa*. In an earlier case 


power to extend the period of limitation in respect of the earlier promissory notes. 


It has been held by their Lordships of the Privy Council in Amba alias Padma- 
saihi v. Shrinivasa Kamathi”, that a natural father cannot have a deed registered on 
behalf of a minor and that such a registration is void. This decision is based on the 

isions of the Indian Registration Act, sections 33 and 34. I am, therefore, 
Sf the opinion that the powers of a de facto and de jure guardian are the same except 
where by reason of statutory provisions a different result is ap t. Each case 
-will have to be considered on its merits. For the purpose of present ‘case it 
may be stated that in the matter of raising simple moncy loans, mortgages and sales 
or krang Raa contracts which are benficial to the minor, their powers are the 
same but in the matter of acknowledgment of debts and regi ion of deeds, 
their powers are different. The result therefore is that the Full ch of the High 
Court of Madras has rightly held that the plaintiff’s natural father as the de facto 

of his estate had no authority to execute a i note on his behalf 
to as to bind his estate on the note itself and thus furnish a valid consideration for 
the subsequent sale of minor’s property. 

The question now arises whether independently of the promissory note there 
was any consideration which could sustain the transaction of sale in favour of 
the defendant and whether this i note can be used in any other manner 
to uphold the sale transaction. learned counsel for the appellant contended 
that this promissory note could be used as an acknowledgment of the -existing 
debt that was binding on the minor’s estate the debt being of his father having 
been renewed by his mother. The contention has to be repelled in view of the 
clear provisions of section 21 of the Indian Limitation Act. The learned counsel 
then urged that this promissory note validly discharged a pre-existing liability 
and that the act of the guardian was done to save the munor’s estate from the threat 
af an impending litigation and its results; that the forbearance of the lender to 
bring a suit on the natural guardian’s promissory note was sufficient consideration 
to uphold the sale. In my ee once the promissory note itself is ignored 
from consideration and it is d that the natural father no power to renew. 
the earlier note or to acknowl the debt, then independently of the promisso 
note the creditor could not sustain any action inst the minor’s estate, on whi 
a decree could be passed in his favour. That being so, the sale deed has been 
rightly held to be without consideration as against the minor. In substance what 

was that the natural father renewed and acknowledged a previous debt 
by rocans of the peomimnry note We Drie ee ee 
sale. He did not possess any of the powers and hence the sale deed effected to 
meet a non-existing liability of the minor is obviously without consideration. The 
learned counsel’s efforts to spin out some other consideration and to read in the 
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renewal of the promissory note’. discharge: of. a previous debt or forbearance. 
to suc were merely ingenious. attémpts to get round a: difficult situation and are 
on the face of it fallacious. - TE the hote selimute there 1 nothing tet oa which 
the minor’s liability could-be sustained. | ii 

-~ I am further of the opinion that in tie cert Gigs oon Gator edited 


facts stated in the High Courts J t the act of the guardian was outside 
the rule laid down in Hı Panday s case1, When the de jail Sectors 
executed the promissory note of 1 Shed ner Hi awa a 

note, Neither the natural nor the ds facto guardian took any mepe t0 
‘repay the loan. The interest on the promissory notes were mounting up the 


act of the guardian in 1931 in renewing the promiso aoe wan to the denni 
of the minor’s estate, ‘The natural futher shoud have known by that time whether 
Recoil Waa te ics een He had then been in management 
ee oe ume If there was income of the estate sufficient 


$ debt of the father, he should have discharged the pro 
oe ee seal Heras 


come. “ However, Daa ak cepa aman amg me a 
income to repay the debt then the onl act that he could prudently do, -was to sell 
Se eo eee ity. A mere’renewal of his loan for another 


period af was certainly detrimental to the minor’s estate. The defendant 
ie eae an y set out the circumstances under which he took a transfer 
af einer ameh what he said is true still the case does not fall 


within the rule laid down in ag lve ae ea This is what the 


; 
: 
$ 
E 
| 
i. 
He 
Ẹ 
2 
3 
“AB 
Ep. 


kagiat] and te defendant Even the natural father 


not a plaint earlier. I could have indented for stamps and filed a ja mit in the evaiing 
of re-opening date ..... Ta O S-NO. st of 1995, T deposed ikat beavers 1923 to 1932, 
did not make any payments because I did not want paymen I have in O. S. 


“money . 
But 1 know personally ee ae acres and also 
a se Aa sed “Petia igs Cirma aa ibe 
Se hes tas ae bean ea eae 
From thee statements of the defendant it is quite clear that to the knowledge of the 
lender and the alience there were funds of the minor in the s hands 
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income, and that he. was being promised payment out of that income. He made | 
no inquiries. .‘He merely relied on the statements of the natural father. He was 
pot.realizing the money because be did not want to be paid. It seems it was a 
good investment for him in view of the rate of interest. In these circumstances 
this is not a case that falls within the rule laid down by their Lordshi of the Judi- 
cial Committee in Hanoomanpersaud Panday’s case}. It is not cake of a bana hda leader 
who by ‘looking into the necessities of the minor was getting promissory, notes 
ik Gul i & cise Che ed who wer gah pai aas a manah inthe 
minor’s estate as an investment for his own benefit, regardless of the consequences _ 
to the minor’s estate of such indebtedness. It seems to me that ntither the mother . 
nor the natural father made any serious attempts to pay the loan of the father out 
of the income of the estate because of the for the defendant who was their 
lawyer and also wanted the money to remain invested on good rate of interest. 
‘There was no serious threat to the minor’s estate by the lender when the promissory 
not was renewed or the sale was effected. It is true . . . that a suit could“have 
been filed on the last day of limitation, but no serious steps had been’ taken 
to file it. No notice of demand had been given to ‘the minor or to his guardian. 
No court-fee stamps had been purchased and no plaint had been drafted. The 
view of the trial Judge that attachment’ before judgment was averted by this act 
of the guardian is obviously wrong. No Court could have issued such an order 
in respect of minor’s estate parti y when the minor was incapable ‘of ‘alienat- 
ing it. The threat of attachment before judgment was an idle one and could not 
ect the minor in any way. |, | Ss 
For the reasons given above I am of the opinion that the Full Bench decision’ 
must be sustained and the appeal dismissed with costs. © — i 
As regards the other appeal, the defendant is in a worse. position than in the 
above case. “As already indicated,:on the basis of the ian’s promissory note 
no liability can be fastened to the minor. It has been held by the District J 
that there was no necessity for the sum of Ra. 2,060 borrowed, by the mother. 
only question is whether the renewal of the promissory note by the. de facto areas 
could be held to be an act of necessity. As already noticed, the debt due by the father 
on the promissory note of the 5th June, 1923, was Rs. 1,465-3-5. On the 16th 
April, 1925, the widow executed a promissory, note in the sum of Rs. 4,540-6-8. 
out-of which Rs. 2,060 were. not for er ea The last promissory note given 
by the mother was on the 6th April, 1928. - She died in June, 1928 and on gist 
ber, 1928, within three months of her death, the prornissory note was renewed 
by the natural father. In this case I can find no necemity whatsoever for the 
renewal of this promissory note within six months of the earlier promissory note 
a pain at, Sanga in This seems to have been a wholly unwarranted act 
the natural father. At the time of the renewal of the promissory note there was 
no threat of any kind of the ‘minor’s estate. The earlier promi “note given 
ty thn mother already exited No satisfactory explanation been given for the 
necessity for renewing the note on 1gth.September,. 1931, and thé waiting till 1934 
for the sale. The natural father may have done his best for the minor, but these 
acts of his are of an improvident character and are wholly outside the rule laid 
down in Hanoomanpersaud P. casel. It was argued by the learned’ counsel 
for the a ant that’ by executing the sale deed in question the guardian bona fide 
settled a disputed claim, and that such a settlement by itself formed a good consi- 
deration for the sale. deed. This argument has to be stated and rejected. The 
creditor got the whole of his money and relinquished no part of his claim and hence 
was no question of give and take between the parties to support the point 
argued before us. Further in view of the finding of fact that the item of Rs. 2,060 
was without necessity, it is obvious that the contention could not be sustained, 
ao ee kag gh Court was perfectly right in dismissing the’ second appeal 
and I would; also dismiss this appeal with costs ~*~ i ay, ns 
i S 2 a. en Appeal dismissed. 
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IN THE HIGH COURT;OF JURICATURE AT MADRAS,’ 
Present :—Mnr. Justice RacHava Rao.’ 


Chenkuniyrath Kannu’s daughter Kalathil Madhavi .. Appellant * ` 
D. 
Uppungal Makkunny’s son Krishnan and others .. Respondents, : 
Malabar Tenancy Act (XIV of 1990), section 93—Tenant creating mortgages and continuing 
tn possession as lessa from mortgagor |f exitled te er to purchase rights landlerd on ground of continuous 


In a suit for eviction under section 9g of the Malabar Tenancy Act, the tenant who prior thereto 
had made a umifructuary af ki holding in favour of another Demon, and gor bali 


A pomession 
from the l titled to plead his continuous of homes 
pilang na re ae pee be aes e gi bi tad es 

Appeal against the decree of the Court of the Subordinate Judge, Ottapalam 
in A.S. No. 14 of 1946, preferred against the decree of the Court of the District 
Munsif of Chowghat in O.S. No. 168 of 1945, etc. Kp 

K. Kuttikrishna Menon for Appellant. a 

K. P. Ramakrishna Aiyar for Respondents. | | 

The Court delivered the following LO fn: 

Jopomenr.—In this second appeal and Civil Miscellaneous Second Appeal 
it is common ground that if the one is allowed, the other glso must be allowed” 
and that if the one is dismissed, the other also must be dismissed. The question 
argued is whether in a suit for eviction under section 93 of the Malabar Tenancy 
Act, the tenant who prior thereto made a usufructuary mortgage of his holding 
in favour of another person and got back possession from the mortgagee as lessee 
is entitled to plead his continuous occupation of the homestead for ten years as . 
entitling him to-offer to purchase the rights of the landlord. The Courts below have 
held that he is; Mr. Kuttikrishna, Menon’s argument is that he is not. The 
argument is put this way. `' Lye ane 

“ Suppose the tenant had mad t got the leas ; he 
been entitled to che parkas the landlord s ee it situs tion eet eee sce 


e 

continuous occupation by the tenant as such ¢xô ad the landlord. -The occupation in questi 
really referable to the lease back from the mortgagee and not to the original tenancy bawat the 
plaintiff and the defendant.” > ay: ih iki : tho 

The fallacy of the argument is that admittedly the tenancy has not ceased by the 
subsequent. transactions, which in their legal efficacy can only operate as derivative 
transactions On the, basis of the subiste of (he Original tenancy, It is 
for the appellant that if the usufructuary mortgagee sued the defendant, the defendant 
would be entitled to buy up the rights of the mortgagee as landlord, as held by 
this Court in Krishnan Nayar v., Palli Mohideen’, and that there cannot at. the 
same time be a similar’ right on the part of the defendant against- the laintiff. 
The two rights are capable of concurrent existence and there'is no naa "much 
less legal impossibility, about such co-existence.” As the learned Subordinate 
J put it d E i A E E E 

“ the respondent has been in continuous occupation of the 
date of the suit and during the whole of that period, he-has 
the plaintiff or -her -in-title.” ESS ao i 5 

This second appeal and. civil miscellaneous second - appeal are therefore dis.‘ 
The respondent in second appeal No. 580 of 1947 will get his costs 


mo Rigs BU Bex g 
for ten years prior to the 
the position of a tenant under 








VES: SD Apah dissed, 
* 8. A. No. of 1 and ‘ : 
BO fin: Sa tos . gd March, 1950. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justiag RacHava Rao. 
_Ramakrishna Naidu ' .. Appellant * 


7 D. = 
Srinivasalu Naidu .. Respondent. 
Limitation Act (IX of 1908), Article 182 (3)—Application under Order 0, rela 19—If can be treated as 
Wi application for: revino Sesben ina oF Bm Pa Ae ty > r 
A contention that an lication under Order 9, rule 13, Civil Procedure Code is virtually an 
application for review wi the m of clause (3) of Article 18g of the Limitation Act, goes 
, against and beyond the normal meaning of the word “ review ” in that clause of the article and cannot 
be accepted. 


There can be ion of time which has under the heads of 
j here can an ge pe Bie a l e o 

A against the order of the Court of the Subordinate Judge, Cuddalore, 
dated 16th July, 1948 in M.P.R. No. 232 of 1947 in E.P.R. No. 10 of 1947. 


S. Thyagaraja Asyar for Appellant, 
N. Arunachalam for Respondent. 
The Court delivered the following 


Jopcoment.—The final decree in the mo suit under execution in the 
present case is of 6th.March, 1940. On 6th 1943, E.P. No. 38 of 1943 
was filed and it was dismissed on 23rd August, 1943 for default of prosecution. 
The execution petition, out of which this appeal arises, was filed on 15th January, 
1947. It was ordered as in time. Hence this appeal. 


- What is claimed to save the execution petition from the bar of limitation is the 
dency of an application under Order 9, rule 13 of the Civil Procedure Code, 
the ninth defendant, the judgment-debtor, from whom the appellant claims as 

purchaser, from somewhere in June, 194, to its dismissal on 19 January, 1 
That there can be no suspension of time which has once begun to run except un er 


the heads of deduction specially recognised and provided for by the statute is, 
however, too well settled to be disputed. 


But the way in which the point is further put for the respondent and was accep- 
ted by the Court below is that an application under Order g, rule 13 of the Civil 
Procedure Code is virtuall Anaa nanan for review within the meaning of clause 
(3) of Article 182 of the Indian Limitation Act, an order on which gives a fresh 
start of limitation. I cannot accept this contention which goes against and beyond 
the normal agahan ada word “review” in that clause of the article. More- 
over, in this case there was no order granti review on the application under 
Order 9, rule 13 of the Civil Procedure Code, but one only refusing it. The case 
in Firm Dedhraj inarayan v. Bhagwan Das1, by which the hent is sought to be 
supported, has been, as pointed out by the Court below itself, doubted and dissen- 
tea Fom, Mohamed Nag v. Alauddin Ahmed?, Bengali Mal v. Baijnath Prasad? and 
Harischandra v. Dineschandra*. The case in Sriramachandra v. Venkateswara Rao", , 
in which Firm Dedhraj Lachminarayan v. Bhagwan Das’, seems to have been, as pointed 
out by the Court below, accepted by this is surely distinguishable and is 
no binding precedent for me on the precise point arising for determination. 

I have no hesitation in setting aside the order of the Court below and dismis 


the execution petition as out of tme, The appeal is allowed with costs here aad 
in the Court below. 





V.S. E Appeal allowed. 
KA en ae aes. grd March, 1950. 
LLR. 16 Pat. ia QW.N. . 
a ee 1941 Pat. ara 5 (ree) EMELT, aa 
3. AIR 1942 AlL 338. 
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IN THE HIGH COURT. OF JUDICATURE AT MADRAS. 
: Present — Mba, Justice PANGHAPAKESA AYYAR. 


Maddukuri Rattamma and others | .. Petitionsrs * 
> ; 
Mattina Venkata Rao gad another .. Respondents. 
Civil Precedure Code (V , Order 1, rule 1o—Swit se ap al ata aac ‘other — 
eR i lees Hou i Aar e ebra a 4 á 


le creditors need not be brought on record as csin a partition suit, „Orda 1 rale 10, 
ee Code aaa he we hada a aaa BA i ” 


por ition by minor plaintiffs against their father who has been adjudicated an insol- 
vent and the Official Recesver zi is a defendant, the simple creditors of the father whose debts have 
been shown in the schedule in the imolveney petition are not entitled tobe made as the 
Official Receiver can protect the interest of all creditors, and especially’ where the debts of such 
creditors are not mentioned æ nome and attacked in the plaint as not binding on the plaintiffs, 


Petition under section 115 of Act V of 1 raying that the High Court will 
be pleased to revise the order of the Court oe Bit Munsif, Rajahmundry in 
L.A. No. 710 of 1949 in O.S. No. 35 of 1949. 


N. Bapiraju for Petitioners. 
P. V. Vallabhacharyulu for Respondents. 
The Court delivered the following 


a see no reason to interfere in revision. All simple creditors 
need not be bro ht on record in a partition suit. Order I, rule 10 of the Civil 
Procedure Code, the word “may” and not “shall”. Such creditors can 
always file suits rand get perties of the minor ‘plaintiffs ‘attached before j 
mp a dh iad ee The father has been adjudicated ‘insolvent in 
I.P. No. 5 of 1948, and the Oficial Reca wen Rast Godavari, the Gith defendant: 
It is by the petitioners that all the debts due to these creditors are shown 
im the ule prepared in ‘the insolvency petition.” So, the Official Receiver, 
can protect the interest of all the creditors, and he is the proper n’ aa 
The ruling in Official Assignes, Madras v. Ramachandra Iyer?, ad Glick salin 
on by the learned counsel for the petitioners require nothing more. : No aga 
the minor plaintiffs allege that their father has incurred some debts for illegal or 
immoral purposes, and ecaa ai be Had eae The debts of these 
creditors are not mentioned ¢o nomine there to make it imperative for these creditors 
to add themselves as parties to protect their interests. It 1s alleged that the Official 
Receiver is apathetic and indifferent and will not fight out their interests. If that 
is so, they can apply to the insolvency court, prove this extraordinary allegation, 
and get themselves appointed as special receivers, and get themselves added as 
defendants in the suit as such special receivers. The lower Court had a discretion 
to add these creditors or not. It cannot be said that it erred in law or failed to 
exercise a jurisdiction vested in it, or acted with material irregularity or caused a 
material failure of justice by passing the order it did. This revision must be dis- 
missed in view of that, and in view of the Privy Council ruling in Venkatagiri v. 
ee ga ebah a Madras?. aik aki a a 
stances, without costs. 

V.S. : Petition dismissed. 





* C. R. P. No. 1991 of 1949. 10th March, 1950. 


I. om ka TR. 76 vere I.L.R. 1930 Mad. 1 (P.O). 
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IN THE HIGH COURT. OF JUDICATURE AT: MADRAS. 


Pexsent :—Mr. Josa GOVvINDA Menon AND MR.. Justice -KRISENASWAMI 
Nayupu. pet ek A 


Saride Narayana and others .. Patitionsrs* 


Madras Devadasis Prevention of Dedication) Act (XXXT'of 1947), Sections 3 (2) and 4 (1}—Mare 
dancing by members of Kalasanikula community during a marriage procession—Not an offence punishable under 
Section 4 (1) of the Act. : 

The Act referred to in section 3 (2) af Madras Act (XXXI of 1947) cannot have any relation to the 
mere dancing (by members of vanthula community). in a prosasion Dut tis necessary 

c 


very difficult to construe. But when strictly construed the section does not prohibit the mere taking 

rt in a dance or nautch, But the taking part in a dance or a nautch is a necessary pre-requisite for 

i a member of a profession dedicated to prostitution and thereby having become in- 

> of getting seep ce and re ph pe ett apa T RY (2). 

Seal pl Ka EN guilty of having committed an offence punishable under 

section 4 (1) in merely taking part in a dance in celebration of a marriage. ` 

Petition under sections 435 and 439 of the Code of. Criminal Procedure, 1898, 

praying that the High Court will. be pleased to revise the order of the Court of 

the Additional First Class Magistrate of Tanuku dated 2gth October, 1948 and | 
made in C. C. No. 198 of 1948 a: . Ng 


K. Kameswara Rao for Petitioners. : Pt d 

The Government Prosecutor (S. Govind Swaminathan) for the Public Prosecutor 
(F. L. Ethiraj) on behalf of the State. i f l 
construction of sections 3 and 4 of Madras Act XXXI of 1947 (An Act to prevent 
“the dedication of women as devadasis in the Province of Madras) and’ therefore 
‘raises a question of some importance to the Devadasi community. Accused 2 to 9 
„and 19 to 17 in C.Q. No. 198 of 1948 on the file of the Court of the Additional First 

Class Magistrate of Tanuku seek to revise the order of that Court by which each 

. one of them has been sentenced to pay a fine of Rs. 25 or, in default, to suffer one 
_month’s simple imprisonment for having committed an offence in violation of 
. section 3 (2) of the aid Act which is punishable under section 4 (1) of the same Act. 


A complaint was filed against seventeen persons before the lower Court for 
having committed the offence mentioned above, but the learned magistrate found 
that first accused was not guilty, and that accused 10 and 11, being below 16 
‘years of age, even if they had violated the provisions of section 3 (2), cannot be held 
to be guilty of the offence and acquitted them also. The rest of them were convicted 
and sentenced as stated above; 

z ‘The prosecution case is that accused 2 to 9, who are dancing women, took 
Apa Ta aa cn a ee a of the 
i accused, along the streets of Mukkamala, and. accused 12 to 17 p on 
musical instruments and thereby abetted the offence committed by accused 4 to 9. 
The procession and the nautch were said to have taken place throughout 
the night from 8 p.m. on the 17th June, 1948 till day-break the next day. ere 
is now no dispute as regards the facts because though it was denied that accused 
2 to 9 danced along the street with the procession, the finding of the lower Court 
that they have so taken part is not now disputed by the learned counsel for the 
petitioners. Accused 2 to g are members of the Kalavanthula community who are 
all above 16 years of age and are unmarried. It is stated by the learned magistrate 
that according to the prosecution they have undergone ceremonies and acts of 
initiation in accordance with the custom and usage prevailing in the said community, 
i aana aana gamana aaa aaa gan aaa aan kana aaa ANA a aaa aana a aaa aa Aa aaa aaa aaa aa aaa 


“eCrL R.G No. 147 of 1949 ©. |. ggrd February, 1950. 
(Cr. R.P. No. 142 of 1949). : TEE ` . 
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for adopting a life of prostitution.. This fact also is not disputed now. The fact 
that 12 to 17 played on musical instruments to the tume of which accused 
2 to g danced is also conceded. But the t of the learned counsel is that 
petitioners (accused a to 9), members ofthe Kalavanthula community,a community 
the women of which from time immemorial a profession of dancing, 
cannot be held guilty ofan offence under Act XRT of 1947 simply because thy 
took part in the dance during the of the procession. It is contended that 

the preamble to the Act clarifies object and intention of the enactment. The 
prescnble wn Whe following terns: ; 


“Whereas the practice still in certain parts of the Province of Madras of dedicating 
women as ‘ devadasts” to Hindu d ley a abasa andi ka temples and other religious institu- 
tiom ; 

And whereas such practice however ancient and pure in its origin, leads many of the women so 
dedicated to a life of prostitution ; 

And whefeas 1t ia necessary: to put an eid toe preche; 

It is hereby enacted as follows ;” 


It shows that the practice of dedicating women as ‘“‘ devadasis ” to Hindu deities 
idols, etc. has to be stopped and made penal subsequent to the enactment of thi 
statute. The preamble does not say that any female member of the Kalavanthula 
community who had, prior, to the coming into tion of Act XX XI of f 1947, 
been dedicated as a devadasi and who practises that profession thereafter, will be 
held guilty if she takes part in a nautch or a melam. ‘Sections g'(1) and (2) are 
to the following-effect :— 


. “3. AE Ng TANG EEE aaa cee BA eee ae 


custom or usage, whether 
‘woman concerned has consented to such performance or not, are hereby declared unlawful and 
id < : 


It is stated that accused 2 to g have contravened the provisions of sections 3 (2) 
and thereby made themselves liable for punishment upder section 4 (1). Sub- 
section (i) of section 3 declares unlawful and void the dedication of a woman as 
devadasi whether before or after the commencement of this Act and because of 
declaring sucH dedication null and void, the custom by which she is deemed to 
have become incapable of entering into a valid marriage is also thereby declared 
unlawful and void. The result is that prior to the coming into force of this enact- 
ment a woman who was dedicated as a devadasi which act by custom prevented 
her from entering. into a valid marriage, can ignore that custom and lawfully get 
married, “ Dedication” is defined in section 2 (a) and “ devadasi” is defined 
in section 2 (b), as follows :— 


‘Dedication ’ means the formance name 
viewer cea E ee Ge Bed dE ad object om Tae eae 
religious institution, and includes ‘ pettukatin’ ‘ and dancing by Kumbhaharaihy’ ; 
‘ devadasl ’ Otago er ait 
Sitice dhe pedone ae uid ko haye Gantrayened nedi 5 2), we have to find 
out the import of this sub-section. In our opinion, this su n declares as 
unlawful and void any custom or usage prevailing in the Kalavanthula community 
(we are discarding the other communities as not relevant to the present case) that 
woman of that community who takes part in a melam or nautch in the ‘course 
any procesion and, by doing so is regarded as having adopted a life of prostitution 


\ 


Ve 
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‘and becomes incapable of entering into a valid marriage and also the performance 
‘of any ceremony or act in accordance with such custom or usage. Reading sub- 
section (1) and sub-section (2) together it seems to us that the Legislature intended. 
to provide for two sets of circumstances :— 

MY Sub-section (1) lays down that the custom by which a woman dedicated as devadasi is 
‘deemed to be incapable of en into a valid marriage is declared unlawful and vojd. That is, 


ee declaratory provitiop. It does not say that mordy by a such initiation and dedication, thero 
ra e an 


to the cases ery mea ne a dhe pardonar communi mentioned there who, senate part in 
the melam, dancing, music, etc, are considered as adopting a life of prostitution which makes it 
impossible for them to enter into a valid marriage. feo provide tha by aking part in such dancing, 
music, ctc. and making themselves unable to enter into a valid are any further 
ceremonies or acta according to custom which are necemary to make theme themselves unable to marry, such 
custom will be declared invalid. 


' Section 4 (1) penalises the part in a ceremony or act of the nature referred 


eee PRE t is conceded that the petitioners herein have not 
taken part or abetted the performance of any ceremony or act for dedicating 
a woman as a devadasi in which case they would have violated section 3 (1). But 
what accused 2 to 9 are said to have done is that they took part in an act of the 
nature referred to in section 3, sub-section (2). The act referred to in section 3, 
sub-section (2) cannot have relation to the mere dancing in a procession ; 
Wi ia ote act oye AE whch he dorian e alone 
a life of prostitution and thereby renders herself incapable of a valid marriage. 
There is no such thing here. Tt haa 10 be mèntioned, that scion (2) very 
inartistically worded and hence very diffcult to construe. eee A B is 
strictly construed, one cannot find any justification for holding that it prohibits the 
mere taking part in a dance or a nautch. But the taking in a dance or a nautch 
is a necessary pre-requisite for being cbnsideredlas a of a profession dedicated 
to itution and thereby having become inca pala Sayan Se a married 
validly and it is only such a case that is prohibited by section 3 (2). Useful 

can be got from the preamble as well as the title of the Act ich clearly states 
that it is intended to prevent the dedication of women as devadasis. Ke ge have 
jaw ce A jaban Tap aan. KN refers to actual dedication to a temple, etc., and section 
3 (2) relates to acts and performances from which dedication can be inferred even | 
though there has been no actual dedication to a temple or to an idol, etc. Therefore 
both the sub-sections of section 3 can relate to a case of ultimate dedication either 
by actual dedication to a temple or by and performing acts which would be 


` in substitution of dedication’ to a temple. It seems to us therfore that accused 2 


SA ee an Bg ayan, ee D a ga under section 4 (1) in 
merely ‘taking part in a ce in celebration of the marriage of the first accused. 


' Accused 12 to 17 are not guilty if accused 2 to 9 cannot be held to be guilty at all. 


The revision petition, is therefore allowed and the convictions ‘and sentences 
are set aside. The fines if paid will be refunded. 


K.S. —— i : Pstition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
PRESENT — MR. Justiog CHANDRA REDDI.. f 4 

The Public Prosecutor .. Appellant * 

v. 
Annavarappu Ramasubba Rao and another f Respondents. 

Madras Prevention of Adelisratien Act (ILI ef 1918}—Sestion 5 (1) (a) (d), section 15 (1)—Adulteration of” 
eefe pocadsr—Presecation fer—Production ef mediaiprnama and a8) tig 15 —If necessary. 

A person was accused and charged’ with adylteration | of coffee powder by an admirtıre'of date 

seeds powder under section 5 don Aa, | read with rule 36 A aan De 
Madras Prevention of Adulteration thé question whether the production of mediatornam a 





— 





i 


* Cri, Appeal No. 785 of 1949. ; kg A, srd March, 1950. , 
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jepara bei gala Wara abs a e hadi anah Ge bangli tale ee Malani 
perative, 

Add: That it is not absolutely necessary in such ceses to prepare a mediatornama; nor i$ 
jt necessary for the executive officer to produce it m Court as also the third part of the sample of 
the adulterated substance, ’ 

gone Ee inder nen 417 et the Code: of Driiminal Broced ite, I against 

trate, Penal of the aforesaid respondent (accused) by the Stationary Sub- i 

enali, in C.C. No. 102 of 1949 on his file. 


‘The Assistant Public Prosecutor (A. S. Sivakaminathan) for Appellant. 
N. Rajeswara Rao for C. V. Dikshitulu for Respondents. 
The Court delivered the following 


Jovamenr—‘This appeal is filed by the State of Madras the order of 
acquittal of the ndent for an offence under section 5 (1) (a) and Ad read with 
pale 56 framed under section aD (2) of the Madras Preven a A cf Ade teration Act, 
Madras Act III of 1918, as amended. The case against the accused is that accused 
1 offered for sale, through his salesman, A. 2, coffee powder adulterated with wild 
date seeds at about AAM on gist July, 1948. ° P.W. 1 went to the shop where 
coffee powder was exposed for sale and got a sample of that Sposa i from 
second accused, who was the salesman in the shop of the first and sent it 
to the Government analyst for his opinion. It was found by the analyst that it 
contained go per cent. of roasted wild date seeds powder. 


The prosecution examined P. W. 2 who deposed that the first accused was 
absent at the shop and that accused 2 produced a tin, from which the sample 
was taken and that it did not contain any label to show that it contained an admixture 
of the date seed powder. 


The case of the accused was that the accused was in the habit of selling adultera- 
ted coffee powder after ublic about it. In support of his case he 
examined D. Ws. 1 and a. Te Scie Dour aud ie aoe 


In the course of his judgment the trial Magistrate stated that there was no media- 
tornama prepared when samples were taken and the third of the sample of coffee 
powder taken is not produced in the Court as required by section 15 (1) (e) (iti) 
to show that what the Government analyst Mok a wea the sample of the coffee 
powder taken from this shop, and that according to section 19 of the Madras Preven- 
tion of Adulteration Act of 1918 no prosecution under this Act shall be commenced 
three months after the commission of the offence. In the end he acquitted the 
accused observing 

“In the view of the above facts I consider that the prosecution has not satisfactoril aly proved 
beyond reasonable doubt that the accused in this case sold coffee powder which was 
with the roasted wild date seeds and I the benefit ofdoubt to jk ndah njan ra ee ae 
section 245 (1) of the Criminal P. ure Code.” 

I think the order of acquittal cannot stand. The learned Magistrate seems to 
have been under a misapprehension that a mediatornama was absolutely necessary 
to evidence the taking of a sample of powder by P. W. 1 from the shop of the accused. 
It is not necessary to prepare a mediatornama in cases of this nature. Secondly 
all that the section 15 May requires we that 


public 
up one of Ken eg na aan api e upon receipt of the sample or when he delivers his 
certificate, to be delivered to the local Executive who shall retain it for production m case 


are taken.” 
The section does not make if obligatory on the Executive Officer, who is the 
Sanitary Inspector in this case, to uce that part which he has got with him 
into Court of the fact it is required or not. It must be remember- 


ed in this case P. W. 2 had stated that the coffee powder which i to the 
fahat wa taken for cen af cer pic ang i teng ng Waina 
in cross-examinationg nor was he called upon to produce t part of the 
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fake Basane Ofer pro In these circumstances, it was not orema 


force in it, Tar emer ae sre September 


gg ie see trial Court for'd retrial. The whole 
evidence was Placed before me and T am satisfied that the accused must be convicted 
under section 5 ( Gh el Ali kaa Ack I Da KN emus end Sk ce 
Madras Adulteration Act. I accordingly convict and sentence the 
accused to pay a fine of Re 10. ` 


ee Ka _ Appeal allowed. 
_IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
h Present — Mp. Josrice SoMASUNDARAM, 
_ Korrapaty Appayya aa .. Petitionar* 
D. T d 
Talla Rama Subbayya > ri l : Respondent. 

Boidencs Act (I of 1872), suction 126—Diselosurs of instructions ts piss tacts e orc 
disclosare— s— Legality. 

“Where a penon hes acted as lawyer to a party he is debarred under section 196 of the Evidence 
Act from the instructions given to him by his client and hence the client cannot be convicted 
on the evidence the lawyer as to the instructions given to him on caren ot Which be had put 
certain defamatory questions to a witnem. g 

Palaniappa Chettiar v. Emperor, (1995) M. W.N. 460, Rel. on. 

Petition under sections 435 and 439, Criminal Procedure TE 
that the High Court will be pleased to revise the order of the ioma] Fire 
ee Magna Cone, in C. C. No. 137 of 1947- 


P. Ramakrishna for Petitioner. i - 
K. Venkatarainam for Respondent. 4 
The Public Prosecutor (P. L. Hthirg) or behalf of the State. 

The Court made the following 


Orper.—The charge on which the petitioner is convicted is that he gave 
instructions to P.W. 6, the lawyer, who put certain questions which were defamatory. 
P.W. 6 having acted as lawyer to the petitioner is debarred under section 126 of the 
Evidence Act to disclose the instructions given to him, Apart from the section 
which is clear on the point, it is also covered by the judgment of Burn, J., in Palani- 
hie pa Chettiar v. Emperor’, The only other evidence is that given by P.W. But 

t does not prove the prosecution case. The conviction by the learned Additional 

Magistrate on the evidence of the lawyer P.W. 6 is unsustainable. It. is set aside 
bee de aa nga en The fine, if paid, will be refunded. `, 





_VvV.S8. Petition allowed. 
PS. 

` *Cr.R.G. No. 779 of 1 5 os a ae (17th March, 1950: ' 

a vias No. 717 of 15405 i Co ee PRS one a -; 


par ae, tOu, L (1935) M.W.N. 460. t7 a a ef rs 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. - 
Present :—Mr. P. V. RAJAMANNAR, Chisf Justice ano Mr. Justice 
V. Somasundara Mudaliar and. another .. Petitionsrs* 
X ooo h 
The Madras Provincial Co-operative Marketting Society, Ltd. Y. 
g5 and another .. Respondents. 
Madras Buildings retired ah Control Act OF of 1945), section 7 (2) 0 (serpent 
ore C) property—. entitles purchaser eict— Sub Q was commencement 
Re so Ua cone alle: tab inant Pajang a BEANE Adan, Baay an fo eet 
A 


subsequent purchaser from the landlord can take advantage of the action of the tenant (in 
sub-letting without the consent in writing of the then landlord, the vendor) before his purchase 
and evict the tenant, 


Even if there was sub-letting prior to the commencement of the Act and there was a mere 
change in the sub-tenants it cannot, be said that it is not sub-letting after the commencement of 
the Act. It is a subettihg after the commencementof the Act entitling the landlord to evict. 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of certiorari calling for records from 
the Court of Small Causes, Madras, in H. R. A. No. go8 of 1949 and to quash the 
said ings therein dated October, 1 (L. Dis. No. 3232 of 1949 on 
the file of the Additional Rent stroller, Madeas, ordie dared D June, 1949). 

V. Ramaswami Aipar and T. K. Rajagopalan for Petitioners. 

R. Ganapathi Aiyar for K. S. Narayana Aiyar for ist Responden 

The Order of the Court was pronounced by 


The Chief Justice—The main facts which have led to this application are not 


in dispute. premises in question belonged to the second petitioner V. Sridharan 
who ae his minority was represented by his mother and guardian Navanecth- 
ammal. It was only acting as guardian of her son that she let the building to the 


contesting respondent before us. Admittedly a portion of the premises was sub-let 
in October, 1947. It was also admitted that the sub-letting was done without the 
written consent-of Navaneethammal, the only person who could have at that time 
given such consent on behalf of the owner, her son. The property was transferred 
to the first petitioner before us on bag bee 1949. On 1st April, 1949, the 
contesting respondent attorned to first petitioner. An application was filed 
both by the vendor and the for eviction on the ground that a of the 
building had been sub-let the commencement of the Act without the written 
consent of the landlord. The Rent Controller passed an order of eviction but on 
appeal the appellate authority, the Court of Small Causes, the 
decision of the Rent Controller and dismissed the petition for eviction 
as not maintainable on two grounds (1) that as the sub-letting had taken 
place when the ownership of the premises was with the vendor, the 
purchaser could not take advantage of that fact and make it the basis of an 
application for eviction and (2) that the egy was done with the 
consent and approval of the Accommodation Officer. . Ganapathi Aiyar who 
appeared for ee ee fairly and properly conceded that the a val 
a the Accommodation cer can at best show that the action of his client been 
bona fide, but cannot furnish him with any legal support. The only question therefore 
which falls for decision is whether when the sub-letting has admittedl iat ote 
after the commencement of the Act, without the written Consent af the tien lath Ta 
that is, the landlord at the time of such sub-letting a subsequent purchaser can a 

- himself of that sub-l-tting and file a petition for eviction. Itis contended by Mr. 
Ganapathi Atyar for the ndent as the Act was a special enactment and as 
it wag self-contained, General WOH prevailing in respect of the relationship between 
landlords and tenants should not be imported into a construction of the provisions of 


the Act. We agree. But we do not agree with him that co ing the of 
Be ge sil otis 0k he Art an eaaa kI. Aae aa E com us 
———— nana, naa, , ah, AA, ANA, ANANG, SN III III _—— 

#0. M. P. No. Sgro of 1949. goth February, 1950. 
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to hold that a subsequent purchaser cannot takes advantage of the action of the 
tenant before his purchase. The ar ton behalf of the respondent was that the 
landlord whose written consent would save the tenant from the consequences of sub- 
letting after the commencement of the Act would be the landlord who has actually 
filed an application for eviction. In this case, the purchaser was the landlord who 
had filed the application. He could not have possibly given his written consent to 
the sub-letting which took place long prior to his purchase. It follows that the 
t landlord cannot rely upon the sub-letting which took place before the date of 
is purchase. So the argument ran. We fail to see why we should construe the 
plain language of the provisions of section 7, sub-section (2), clause (ii) (a) in such 
a manner as to lead to this absurdity. No doubt the landlord who is secking eviction 
must satisfy the Controller thatthe tenant had done one or other of the things 
mentidned in the several clauses in sub-section (2) of section 7. One of such thi 
is that the tenant has after the commencement of the Act transferred his right 
under the lease or sub-let the entire building or any portion thereof. There is 
nothing from which it can be urged with any force that the transfer of sub-letting 
must have been made not merely after the commencement of the Act but also after 
the date on which the petitioning landlord became a landlord. According to the 
definition the term ‘ landlord’ would include both the vendor and the purchaser. 
It appears to be an unreasonable construction to confine the rights- of the landlord 
to rights which accrued to him only after he became a landlord. In the clause 
“ without the written consent of the landlord,” the obvious reference is to the 
landlord at the material time who could have given his written consent, that is to 
say, the landlord at the time of the alleged transfer or sub-letting. If such 
landlord had given his written consent then, of course, his successor or his 
assignee would be bound by that consent. He cannot be heard to say that after 
the accrual of rights in his favour, the tenant had again to obtain his written consent. 
The respondent’s learned counsel’s other argument that the relationship of landlord 
and tenant between the first petitioner and his client commen only from ist 
April, 1949 and that after that date there has been no sub-letting is only the above 
argument put in another way and therefore need not be dealt with separately. 
Learned counsel also sought to contend that as Navaneethammal who let the 
ndent into possession continued to treat the respondent as a tenant, even after 
he had sub-let a portion of the premises without her written consent she lost the 
right which was conferred’on her under section 7, sub-section (2), clause (ii) os 
and, therefore, the first petitioner did not obtain by reason of the transfer in hi 
favour any right to take advantage of the sub-letting. Here, again, we must 
observe that there is nothing in the Act itself which permits the tenant to defeat 
an application for eviction, when one or other of the conditions specified in 
section 7, sub-section (2) is satisfied, for reasons not mentioned in the enactment. 
Mr. Ganapathi Aiyar referred us to a decision of the Queen’s Bench in Cohen 
v. Tannar* but we do not think it useful to discuss the “general law” on the subject 
as he very properly conceded that the general law would not prevail over the 
specific enactment. 
There was also another aspect of the matter which was not very much pressed 
but which we may notice and that is that what section 7, sub-section (2), clause (ii) (a) 
contemplates is a sub-letting for the first time after the commencement of the Act, 
It was said that if a portion of the premises was being sub-let prior to the commence- 
ment of the Act, the fact that there was a change in the sub-tenants would not 
make the sub-letting one after the commencement of the Act. A similar argument 
was rejected by this Court on a prior decision. Following our ruling in the prior- 
case, we refuse to accept the same argument in this case. 
The order of the prelate authority is vitiated by patent errors of law in,respect 
of both the grounds which form ihe kasi of the order. The order is therefore 
quashed. Time to vacate three months from to-day. 


K. S. i — Order quashed. 
1. (1902) Q.B. 609. ° ih 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present — MR. Justice VISWANATHA SASTRI. 
my OA Abdul Latif Mohideen Khadiri Sujjatha Shibathullahi 


Petitioner* 
; D. 
Mohammad Labbai and others. ‘ Picco 
Civil Procedure Cods Y of 1908), Ordr 4 rulaa ad aan ga Ei mat 


as te—Sanction of to instituts suli— Nok bad on the ss fi 
try issus regarding the validity of Phe senelion as preliminary i 


in the case and the power to dispose of imucs in tHe wey in which it considers to be most 
ee recare tc i adduced and decide all the issues in order to a 

a protracted A ee aa a a e E of the Sub- 
ordinate Court on the preliminary issues is not upheid by the appellate Court. m a case where 
the sanctioned the institution of a suit, under section g2 of the and the validity 
of the sanction is questioned and sought to be tried as R the Court refuse to 


issue, ` may 
do so, when there is nothing bad with the sanction on the face of the record and the suit itself, both 
on the issues of fact and law is ripe for trial. 


Petition under section 115 of Act V of 1908 praying that the High Court will 
be pleased to revise the order of the Court of the Subordinate Judge, Tinnevelly, 
dated 6th December, 1948, in I. A. No. groty in O; S. No. 26 of 1948. 


S. Ramachandra Aiyar for Petitioner. 

V. Ramaswami Aiyar and V. Meexakshisundaram for Respondents. 

The Court delivered the following ` 

Jupcuznt.—The first defendant in O. S. No. 26 of 1948 on the file of the Court 
af the Subordinate Judge of Tirunelveli is the petitioner in this civil revision petition. 


The suit was bro a he lage eaaa es ett ai ae ideen 


Andavar Pali ttalpudu as representing all the worshi 
Sire oF HEL aha sree tke e and in its proper administration. 
defendants are five in number. The first efendant is to be the trustee of the 


sêga asana fo eae scheme sui 
public trust and for ancillary relies with which we are not now omesraed The 


suit was filed on the rst of March, 1 ' After the filing of the written statements, 
as many as 14 issues have been in the case on the contentions raised by the 
parties. The suit has not yet been tried. AE A November, the first 


defendant filed an application under Order rule 2 of the Code Civil Pro- 
cedure, ea ee ores d be tried as issues and 
disposed of ore the other issues were taken up for consideration. learned 
Su wahh bara. pa NE ma, 1948, dismissed the applica- 
sig E ii ich may be stated in his own words 


“ Under rule 61 of the Civil Rules of Practice the- (ial Gott oa wat winced KT 
ea a a a aa on all the issues, I ám not therefore prepared to 

8, 9 and 1g as preliminary issues and of the sult, The case will be tried on all the issues,’ » 

What jg referred to by the learned Subordinate Judge is not a rule framed by this 


Court under the rule-making power but.ony a circular issued for the idance of 
subordinate courts, f j i 
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The issues which the first defendant wanted to be tried as preliminary issues are 


“Isuo 8. Is.the court-fec paid Inadequate? 
Issue 9. Are defendants 2‘to 5 necessary parties to the sult?- mes S33 
Isot 1g. Is the suit as framed for an of the reliefs claimed therein not maintainable for want 
of a valid sanction of the Advoca ?” l : 
Mr. S. Ramachandra Aiyar who confined his ad barrie with reference to issue 13 
states that there is no valid sanction ted by Advocate-General for the insti- 
sars te the suit and this defect, which is fundamental, would appear from a perusal 
of the order according sanction for the suit passed by the learned Advocate-General. 
* He further contends that a valid sanction of the A te-General to the suit is the 
foundation of the jurisdiction of the Court to try the suit under section 92 of the 
Civil Procedure Code, and in this case the trial on the other issues would have been 
futile and without jurisdiction, in case his contention that the suit is bad for want 
of a proper sanction of the Advoeate-General is well-founded. I that the 
note to rule 61 of the Civil Rules of Practice referred to by the | Subordinate 
Judge does not override the provisions of Order 14, Tule 2 of the Civil Procedure 
“| Code but not with the further contention that the learned Judge acted illegally 
and with material irregularity in rejecting the application of the first defendant 
for a preliminary trial on issues 8, 9 and 13. Í r A 
If the decision of a preliminary issue is governed by a clear and specific statutory 
provision whose interpretation does not admit of any possible doubt, or by a binding 
decision of the highest Court on that very matter, then it is not improper for a Court 
to try the preliminary issue before entering upon the merits of the dispute between 
the parties. There is a circular issued by this Court that as a general rule, in 
appealable cases Subordinate Courts ought not to decide a suit solely on preliminary 
issues but should record their findings on the merits as well after taking evidence. 
Under Order 14, rule 2 of the Civil Procedure Code, where issues both of law 
and of fact arise in the same suit, and the Court is of opinion, that the case, or any 
thereof, may be disposed of'on the issues of law only, it shall try those issues 
aa and for that purpose may, if it thinks fit, postpone the settlement of the issues 
of fact until after the issues of law have been determined. In this case, however, 
the issues of fact have already been settled and the suit itself, both on the issues of 
fact and of law, is ripe for trial. : 
If I were‘clearly of opinion that there is no valid sanction for the suit granted 
by the Advocate-General, I would direct the Court below to deal with issue No. 1g 
as a preliminary issue. “The Advocate-General has pronounced: an order setting 
forth the reasons for the'grant of sanction for ‘the institution of the suit: From the 
order it appears that his mind had been oscillating during the course of the enquiry, 
but eventually it settled in favour of granting sanction for the suit in respect of the 
reliefs prayed for, includi the reliefs by way of framing of a scheme and removal 
of the defendant from the trusteeship. From the order of the Advocate-General, 
it appears that the first defendant was stated to have alienated trust properties 
treating them as his own, that the alienations were not for purposes binding on the 
trust, and that there ‘were also other minor charges which the Advocate-Gencral 
did not investigate. ‘In other words, the Advocate-General did not think that the 
prayer for the removal ‘of the trustee should be excised from the plaint and the 
rest of the reliefs alone should receive his sanction. ' In any case it is not the function 
of the Advocate-General to give a decision on the issues that might arise in the course 
of a suit under section 92 and the Court is free to come to its own éènclusions of 
fact and law. All that he has to be satisfied about before granting a sanction is 
that there is a prima facie case and that it is worth while that the suit should ‘be 
tried by a Court: in interests ofa public charitable trust. ù |, = ; 
A decision of a Bench ofthis Courtin Rangaswami Chetti.and another v. Muni 
swami Chetti and another! decided by Coutts-Trotter, C. J. and Srinivasa Ayyangar, J., 


1. O.S.A. No. 79 of 1923. IA 
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has been cited before me by Mr. Ramachandra Aiyar, the learned advocate for 
the petitioner. I am unable to see how this case at-all helps him. The learned 
Judges held that in-that case the order of the Advocate-General read along with 
the reasons given by him for the grant of sanction, was ambiguous ‘and that it 
was possible to construe the order granting sanction’ as refusing, by implication, 
certain parts of the reliefs prayed for by the plaintiffs. I have not got before me the 
terms in which the sanction of the Advocate was granted in that case and I 
have no reason to think that the criticism of the sanction by the learned Judges was 
not justified. But with a aga dag a respect to the learned Ju I consider that they 
had no power to case to the Advocate- with a direction thathe 
should specify whid a of the reliefs sought for in the suit he sanctioned and which 
he desired to exclude. There is no power in the Code of Civil Procedure or in 
any other provision of law that I am acquainted with, empowering this Court to 
remit an application for sanction on which an order has been passed by an officer 
who is not a Court, for his reconsideration in the light of the judgment of this 
Court. Neither the Collector nor the Advocate-General granting sanction under 
section 92 of the Code of Civil Procedure, is acting as a Court, or as a Court sub- 
ordinate to this Court. If there was no valid sanction, the suit should have been 
dismissed on that ground. There is no question of rectification. I am, however, 
unable to say that it is clear on the face of the order of the Advocate-General in 
this case that the sanction is bad. ' I am not at the same time a final 
opinion so as to prejudice the decision of issue No. 18 bv the Court, Bian. 


Under Order 14, rule 2 of the Civil Procedure Code, the Court has a discre- 
tion as to the order in which it should try the issues arising in the case and the 
power to dispose of the issues in the which it considers to be most conducive 
to the rendering of justice. Te bas often Been observed ‘by this Court aud by 
the Judicial Committee that in appealable cases, subordinate Courts should, as 
far as possible,..receive the evidence adduced and decide all the issues in order to 
avoid a piecemeal trial and a protracted litigation in the slape of an appeal and 
remand incase the decision of the Subordinate.Court on p issues 
is not upheld. by the a te Court. If I felt that the issues of law raised in this 
case went to the root of the case and admitted of an obvious answer I might, if 
I were sitting as a trial Judge, in my discretion, try the issues of law. 

Having considered the pleadings in the case, I hold that the learned Subordi- 
nate Ju was right in the application of the first defendant and I am 
of the opinion that the suit should be tried on its merits and also on the issues sug- 

gasd by the learned advocate for the petitioner and a final and complete judgment 

For these reasons, I dismiss this civil revision petition with costs. 
V. P. S. — _ Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present MR. Jusrice Govinpa Menon AND Mr. JUWTIOE Kriunaswaut 
NAYUDU. i SARD : 
Karunthambi alias Subramania Goundar ca Prisoner,* = 
Criminal Procedure Coda ( pond lt gantining ae a and Madras Criminal Rules of Practice, rule 8x, 
—Confession recorded on holiday and accused ox the dint ay Ja kd na Ü I. was 
mads voluntarily—Infirmity jaha cide: action’ sag Cranial ity 
Mites ‘den if valde thew Criminal them—Criminal triel—Mogistrats toho has recerded 


preliminary inquiry. p 
Thagh section 29 of thie Byideice Art mata a confesion made by an accused who 

had not been warned according to the provisions of section 164 of the Code of Procedure; 
admimible in evidence, still it suffers from the infirmity that the necessary pre-requisites validati 
confession and making it acceptable in Court are absent if the accused had .not been warned 

he was not bound to make a confession. The Magistrate ought ‘to satisfy himaelf aa the day of his 
recording the confession that the confession was | ee ee 
a defect mot of form but of substance which vitiates confession. en no questions have been 
aa BY ie Mae ate ioia may bicai ache Oaea a VAa AK SAO TER 
by the provisions of section 533, Ee ure Code. 





| * Referred - ‘Trial No. «197, of of 19 ae i ery PETES 
(Cel. App. No. 82g RET 


J 
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Farid v. The Crown, (1921) LLR. 2 Lah. 325, Pretap Singh. v. I Crita (1949) LL.B. G Eaki. 435s 
and Remsi He v. King- , (1924) LL.R. 3 Pat. 872, relied on. 3 

Vallameenji Gourdan, In re, | 1931) 62 LL.R. 55 Mad: 711 aid King-Enparor v. Kon 
moja Brakman,~(1939) I.L.R. 19 E on sd % 

The fact that the confesion was recorded on a $S | a holiday, that bọ a dies a when A 
judicial work should ordinarily be transacted and that Magistrate has trinsgremed rule 85 of 
the Criminal Rules of Practice in that the confession was not recorded Gourt hours does not 


amount to a defect of substance but only one of form which may not invalidate confesion... $ 

When the reasons given by the accused for retracting the confession cannot be said to be false 
it is unsafe to rely upon ruch retracted confession. 

Kesava Pillai, In re, (1929) 57 M-L-J. 681: LLR. Mad, 160 and Rr Ani res (Wass) 
2 M.LJ. 634: TLR ae siga in (FB), distinguished. 

aa NG E In re, (1942) 1 M.L.J. 503, referred to. 

Though there is.nothing illegal for a Magistrate who EERE PEE E PEET D PEE PE KN, 


preliminary inquiry it is but proper that a Magistrate, who would be a witness in the cast should, 
as far as pomible, not be the Committing Magistrate. Section 164 of the Code of Criminal Procedure 
Moots Gees Taek naba anja te ee ee ee ae 


the proper procedure 
LiL a ak terme a a a A part 
in the committal or the preliminary register proceedings. 
. Trial referred by the Court of the Session of Coimbatore division for con- 
firmation of the sentence of death passed u n the said prisoner‘in C. Q. No. 144 of 
1949 on 16th November, 1949, and appeal by the said prisoner. - 

V. C: Viraraghavan for Accused. : 


: The Government Prosecutor (Madras Gity) (s: Goviad Seaminathen) for the 
Public Prosecutor for the State. 

The Judgment of the Court was delivered by 

Govinda Menon, 7.—The main, if not the sole, piece of evidence against the 
appellant is his confession- made before the Stationary Sub-Magistrate and marked 
as Ex. P-g in the case. If that confession is accepted, as true, then, there can be no 
Sou oe ee ee ae anang lak A a AA 
cutting her throat by a deadly weapon. But the question is whether it is 
ae ince at donent alone aud Ged the apapak parley onthe Be. 
. The appellant is a young man of 18 or 19 years of age and the deceased Govind- 
ammal was practically double his age. She was a woman possessed of some pro- 
perty and the appellant was oyed by her as a farm-servant to look after the 
cultivation. During the course of this service, the appellant became intimate with 
the deceased and stayed in the house of the deceased. Contemporancously with 
the a ts criminal intimacy the deceased was also carrying on with P. W. 5, 


a cooly, as spoken to by P. W. 4. The a Vs desire was that P. W. 4, 
Tee I was (o betas Nek gal anda ar a 
’ was a consenting , but no marriage took place. Just about four months prior 


to the occurrence w. ch took place on Gth August, 1949, the deceased dispensed 
with the services of the appellant and the appellant had away from the 
deceased’s house. Subsequently as he seems to have his cultivation 
Waga Po ee eer the deceased was putting him away. Therefore, 
bana Bad Sy Cant prosecution case is that when the deceased was 
returning from the fields taking food to her other paramour, P. W. who had. 
inthe meanwhile, supplanted the appellant nof only iH the aftections of the deceased 

but albo Hy redug pi IG ee Ee SE Peet mics Dena ke waya cab bey and 
killed ‘her. 


‘There is no direct evidence regarding the crime but it is ap ian aaa 
on 6th August, 1949, when P. W. 5 was returning he saw 
deceased on the way. He gave information to the Village Magistrate whp passed 
it on to the police who took up the investigation and charge-sheeted the appellant. - 
The appellant was produced P. W. 1, by the Sub-Inspector of Police on 11th | 
rey be and: was remanded to the Sub-Jail-at Podachi. He was- directed 
Produced before the Magistrate on rath Angust, 1945, when the eceran 
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yee aa sg a under;section 164, Criminal Procedure Code and srule:8 
of the Criminal Rules of Practico were aduinistered and he was again 
to the sub-jail, The appellant was given time for reflection, was told that he was 
not bound to make a confession and that if he made a confession it would be used 
against him' and’ was also questioned as to whether there was any inducement, 
threat or promise as a result of which he was making the confession. He was also 
told that if he made the confession it would not absolve him from the guilt. There- 
after the appellant was produced before the Magistrate in his Court room on 14th 
August, 1949. The Magistrate says that he warned the appellant on that day 
also. In his evidence, P. W. 1 says that he wa ssatisfied that on 14th August, 1949, 
the appellant was going to make a voluntary statement. Then he recorded the 
confession which is marked as Ex. P-g. But we have the record of the previous 
warning marked as Exs. P-2, P-2 (a) and P-2 (b). In Ex. P-2 (b) which is recorded’ 
on 14th August, 1949, the Magistrate states that though he explained to the appellant 
that the latter is under no obligation to answer any question at all and had warned 
him that it is not intended to make him an approver and that anything he would” 
oy Lapa DE appellant was prepared to give a statement. 
re the Magistrate states that he was satisfied that the appellant was prepared 


to make the statement voluntarily. The necessary Pies given and the . 
Magi therefore proceeded to take the statement on I ugust, 1949. There 
Dea eae ed, viz., that since 14th August, 1949 and apt August, 1949, 
were holidays since the appellant been on 12th August, 1949, 


itself and as the Magistrate has no other time to record the statement he 1s 
the statement on 14th August, 1949. Te i 


„Mr. Viraraghavan for the ‘appellant contended that, whatever the Magistrate 
might have done, he did not put the necessary questions on the day when he recorded 
the statement to‘satisfy himself that the accused was giving the confession volun- 
tarily. In support of this contention, ‘reliance is placed on a judgment of the Patna 

h Court in Kiag-Emperor v. Kommoju Brahmani. At page 314, one of the learned 
Judges—Meredith, J.—discusses. this aspect of the case; and at 315 and, 
316 the learned Judge goes into some detail as to what should be done by a magistrate 
when recording confessions. The learned Judge says that the question or questions, 
whatever the form, must be designed to show whether the accused is i 
the statement voluntarily. Then he gives specimens of questions which ought 
to be put and a little later it is cpeessth: Mire though the law does not compel any 
particular question or particular form of question, there must be some question 
or questions the answer to which will indicate whether the confession is a voluntary 
one. Where there is no such question the Magistrate has no jurisdiction to record 
the confession and it will not do to point out to some question which may have been 
asked but was directed to some other end. he ee ee 
was of-opinion that the mandatory provisions of clause (3) of section (164 of the 
Criminal Procedure Code: had’ not been complied with and ipa Bn thes 
was a total absence of jurisdiction on the part of the Magistrate to. record the confes- 
sion. | : ` x . 7 be ane 

“' The point as to whether-a confession so recorded without the Magistrate satisfy- 
ing himself oñ the a A a hee as mae ola 
can be cured by the effect of section 533 of the Criminal Procedure Code -was 
also considered at length. In our opinion, the learned Judge is right in holding 
that what seruan 535 cures'is a defect of form and not one of substance, that is; 
as ono of us pointed out elsewhere) - ` an f 4 


“where a Magistrate had put the questions actually but did not recora man in we'statement 


and evidence was given that’ such questions were put and the Court believed that puch questions 
were put the mere fact-that the record does not contain to show that questions were put 
iù that form would not make the confession invalid or in e in evidence.” _ : 


Such a thing can be cured by the provisions. of section , 533, that js, the tection is 
intended to cure defects of form and not one GE suba a has bsen held in Farid 





fone: 1.- (1939) LL.R. 19 Pat. gor. 
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V. The Crown! and Pratap Singh v.' The Crown’; but when no questions have been 
actually asked one cannot resort to section 533 to cure that defect. It is as if there 
is a void or a gap which cannot be filled and not a thing which can be validated 
as the defect was only one of form. In Ramai Ho v. King-Emperor*, the Patna High 
Court has consid a question like this and come to the same conclusion. Our 
attention has been invited to a decision of this Court in Ve ji Gowndan, In re‘, 
where Justice Waller, in delivering the judment of the Court, was of opinion that there _ 
is a conflict between section 29 of the Evidence Act and section 164 of the Criminal 
Procedure Code. Section 164 says that the Magistrate ought to put the necessary 

estions to the person making the confession, should satisy hi that the confes- 
sion was voluntary and should ask him whether any inducement or threat had been. 
administered in order to get the confession. But section 29 of the Evidence ‘Act 
says that even if he had not been warned that he was not bound to make a confes- 
sion still a confession made by an accused perin San ee 
him. We are of opinion, that though section 29 makes a confession made by an 
accused person who had not been warned according to the provisions of section i 
of the Code of Criminal Procedure admissible in evidence still we have to finc 
_ out how far such a confession can be acted upon if the provisions of section 164 
have not been properly complied with. In our opinion, though the confession 
is admissible still it suffers from the, infirmity that the n prerequisites vali- 
dating a confession and making it acceptable in Court are a t if the accused 
had not been warned that he was not bound to make a confession. We feel that 
the learned Magistrate ought to have satisfied himself on the day of his recording 
the confession that the confession was being made voluntarily and the faihire 
to do so in a defect not of form but of «ubstance which, in our opinion, has vitiated 
the confession. 


Mr. Veeraraghavan then contends that since the 14tb of August was a Sunday 
and was a holiday, that is, a dies non when no judicial work should ordinarily be 
transacted, the Magistrate im recording the confession has transgressed the provi- 
sions of rule 85 of the Criminal Rules of Practice in that the confession was not 
recorded during Court hours. We feel that there js substance in this argument, 
but a defect of that kind cannot be said to be a defect of substance but enone 
of form. If that had been the only infirmity in this case, we would prbably 
have held that the action of the Magistrate did not invalidate the confession. 


The learned Public Prosecutor invited our attention to the fact that, “apart 
from the confession, there is the evidence of P. W. 11 who has d that the 
addigai which had been to have been on. the person of the deceased at the 
time she was murdered been produced by the eee when questioned by 
the Head Constable P. W. 11 on roth August,.1949. From this the learned Pubiic 
Prosecutor contends that unless the appellant is able to show satisfactorily as to how 
he came to be in possession of a piece of ornament which was on the y of the 
deceased at the time she died the inference is irresistible that it was the appellant 


who committed the murder. But, in our opinion, though we do not intend to say 
that the evidence of P. W. 11 is false, the circumstances attendant upon the poses- 
sion of this article the a ant are rather suspicious. The prosecution case 
is that after the murder, P. Ws. 6 and 7 saw the a pellant in their house with the 
addigai of the deceased in his possession along with M. O. 1, the arwal, used for 
committing the murder. It is stated that the appellant came to the house of P. W. 6 
and kept the addigai and the arval in the house. Later on he went to his own resi- 
dence, had a wash, combed the hair, came to the house of P. W. 6 and began to- 

lay cards as if nothing untoward had happened within a few hours before that. 

t is further stated that P. Ws. 6 and 7 put the addigai in the oilcan of a hurricane- 
lantern and gave it to the appellant who took it away from the house of P. Ws. 6- 
and 7. If that was how the appellant came to be in possession of the addigat belonging: 





1. (1921) I.L-R. 2 Lah 325. 3. (1924) LL.R. g Pat. 872. 
a. ee 1.L.R. 6 Lah. 413. 4 (iSi) 6a MLI} ss: LLR. s5 Mad. 711.. 
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to the deceased—this is the prosecution case—we feel the story of how the appellant 
came to be in possession of ‘the addigai is rather unacceptable. There is quite 
a lot of suspicion attaching to the conduct of P. Ws. 6 and 7 and therefore, in view. 
of the prosecution evidence itself as to how the appellant came to be in immediate 
possession of the jewel, we feel that no inference can be drawn that the appellant 
took the jewel from the body of the deceased at the time she was murdered. 


In this view, it seems to us that the reasons given by the appellant for 
the confession cannot be said to be false and therefore the decisions in Kesava Pilla, 
In rel and Rajagopal, In re*, cannot be usefully applied to the facts of the present’ 
case. The learned counsel for the appellant invited our attention to the 
observations of King and Happell, JJ., in Chelliah Nadar, In re, to the effect that 
it is very unsafe to rely upon a retracted confession in circumstances similar to the 
t. It is unnecessary for us to rely upon the observations contained therein 
use, on the materials placed before us, we feel it a matter of great doubt to act 
| upon the confession of the appellant. A 7 


In such circumstances, the benefit of doubt has to be given to the appellant 
and, therefore, the appeal is allowed and he is acquitted and directed to be discharged. 


h Before we depart from this case, it is necessary to advert to a circumstance 
which is rather of unusual occurrence. P. W. 1, the Committing Magistrate, was 
the same Magistrate who recorded the confession Ex. P-g and it is before the same 
Magistrate that the a Veblen ae i confession at the time of the committal 

ings. ‘Though, in our opinion, ere is nothing ill for a Magistrate who 
recorded a confession to conduct the preliminary Sage it is but proper that 
a Magistrate who would be a witness in the case should, as far as possible, not be the 
Committing Magistrate. As has happened in this case, at the time when the 
appellant retracted the confession, it was open to him to have cross-examined the 
agistrate before whom the confession was given in order to show that the con- 
fession made was not made voluntarily. But that cannot be done where the 
Magistrate who ought to. be a wtiness was the Committing istrate ; and, 
moreover, section 164 of the Criminal Procedure Code says that the Magistrate 
recording that confession should, as soon as may be, aa the confession to the 
Magistrate who conducts the inquiry. In such circumstances, we feel that the 
proper procedure should be that, the ‘Magistrate who has recorded a confessional 
statement under section 164 should not take part in the committal or the Preliminary 
Register -proceedings. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present — MR. JSUTIGE Govinna MENON AND Mr. Jusricg KRISHNASWAMNI 


r e E oneal A on eet ee a e owt beka menka AiE (D) that 
the deceased and the accused were on inimical terms sometime prior to.the date an which the murder 
took place; (if) that the accused had threatened the deceased that he would cut him even as the deceased 
had cut and killed his goat ; (ili) that on the date of the murder the deceased and the accused were 
seen in each other’s com or in close proximity to each other some hour before the murder took 


lace ; (iv) that the was scen with a blood-stained chopper going in a direction opposit to 
The place of murder but coming from the place of murder ; (v) that on information given by ihe 
accused a blood-stained chopper was recovered from a bush af furlohga to the cast of the scene of the 


ta 
> 


Hold, these pieces of circumstantial evidence are not sufficient to bring home the guilt to the 
beyond reasonable doubt and the accused had to be necessarily given the benefit of the doubt. 


1. (1929) 57 ML J. 681: I.L.R. sg Mad. 308 atg19 Ea 4 Jan 
160. a 3. (1942) 1 MLJ. 503, 
a. (1949) 2 M.L-J. 34 : LLR. 1944 Mad. ; 
*R, I 
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. Trial referred by thè Court of Session, Mathurai Division, for čonfirmation of 
the sentence of death passed upon the said prisoner in Q. Cl. No. 156 of 1949 and 
appeal by the said prisoner. ' 

S. Krishnamurthy for Accused, Wa TA ah ` ` 
©- The Government Prosecutor (S. Govind Swaminathan) for the Public Prosecutor 
for the State. 

The Judgment of the Court was delivered by 

Govinda Menon, J.— The adequacy or otherwise of the circumstantial evidence, 
against the accused will have to determine his guilt or innocence and for that 
purpose it is necessary to outline breifly the evidence ae him. Shortly put, 
and if we accept the prosecution evidence in its entirety, the evidence series to this 
Firstly that the deceased and the appellant were on inimical terms sometime prior 
to the date on which the murder took place. Secondly that the accused had ihren: 
tened the deceased that he would cut him even'as the deceased had cut and killed 
his goat. Thirdly on the date of murder, a few hours prior to its taking place, 
there is evidence that. the deceased was seen driving his ts in a particular -direc- 
tion. ‘The uccused also was dhing the saane'thing ao) tar ay his: own oats were 


| 


< concerned, i.s., both the deceased and the accused were seen either in each others 


company or in close proximity to each other some hours before the murder took 
place. The further piece of circumstantial evidence is that sometime after the 


` alleged murder, the accused was seen with a blood-stained chop going ina 


direction opposite to the ‘place of murder but coming from the p of murder ; 
and lastly, on information given by the accused, a blood-stained chopper M. O. 1 
was recovered from a bush about 2} furlongs to the east of the scene of murder. 
The question we have to decide is whether these pieces of circumtantial evidence 
are sufficient to bring home the guilt to the accused beyond reasonable doubt. 


„Itis argued by the learned counsel for the appellant that the evidence of P. W. 10 
who speaks to the fact of having seen the accused ing in an opposite direc- 
tion, from the place of murder with a blood-stained aruval in his possession at about 
noon on 4th August, 1949; cannot be accepted: We have been taken through the 
evidence of P.W. 10 and we have heard the comments of the learned counsel on that 
point. It seems to us that to a certain extent the criticisms levelled against the 
testimony of P. W. 10 can be justified. But we do not for the purpose of the decision 
of this case say that P. W. Io is speaking to thi which he did not see or to 
occurrences which he did not witness. Granting that his evidence is acceptable, 
in conjunction with the circumstances adverted to by us above, would it be suff- 
cient to show that the accused was the murderer ? is also another criticism 
regarding one item of circumstantial evidence, viz., the association or seeing together 
of the deceased and the accused before the incident.: Even on that learned 
counsel contends that the evidence of P. Ws. 7, 8 and g cannot be accepted. because 
they are neither positive nor definite that the and the accused were actually 
moving together. It might be, as argued by the learned counsel, that each one 
of them was driving his goat separately probably in the same direction ; but there 
is no coincidence of time so far as the driving is concerned. This also is a jutifiable 
criticism. But we do not want to say that these witnesses are not speaking the 
truth. 


Taling TIe p au non Ghe at IR face valle, 16 seems to tis chat the ofenses 
cannot be held to have been brought home beyond reasonable doubt to the accused. 
‘If the prosecution had shqwn that the blood-stains on M..O. 1 belong to the same 

up as the blood of the deceased, the answer would have been clinching, But 
there no such evidence in this case. Nor is there any evidence that any article 
belonging to the deceased was found cither in the possession, of the accused or 
Teco as a result of information given by the accused. i y, in a case 
of circumstantial evidence where there has been a disco as a result of a confession 
made under section 27 of the Evidence Act, we expect to find the discovery of some- 
thing which.can be associated with the deceased and not with the accused. The 


| question of the weapon with which the offence was committed. being. discovered 


NI 
e 
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ssa) Schull of information piven ‘by the decused i abo probable; But, in such a 
case the mere fact that a weapon, which could have been sued for the commission 
of a crime like this, was discovered with blood-stains on it on information 

by the accused, would not, by itself, be suficient to show that he was the m erer. 
But whatever that might be, s a naa circumstance in the case, viz., 
that’ the blood-stained weapon with which the murder could have been committed 
was unearthed as a result of information given by the accused, would not by itself 
be sufficient to bring home the guilt to the ap t. In such circumstances we 
feel that though the case is one of very grave suspicion against the accused and 
though we might have something like a moral conviction that the accused must 
have committed the crime, still there is not sufficient legal evidence on which 
a Court can found a conclusion that the appellant must have been the murderer. 
In such circumstances the benefit of the doubt_has necessarily to be given to the 


appellant. 
The appeal is allowed ; the conviction and sentence are set faside and the 
accused is acquitted. 


V. P. S. a Appeal allowed. © ™ 


IN THE HIGH COURT OF JUDICATURE?AT MADRAS. 
Present — MR. Josa Racuava Rao. 


v. 
Komaraswami Gounder and others oo Saan < 
decreed but dismissed on mainda Kerpa na nd ome har of ial Otel wires miner 
gfir attaining majority—. ape ign Ast 


Decree Against ral vidated by grot Pea lero of the guardian: on gn ee is only voldable 
zod not void A subsequent suit filed without a prayer for setting asido the prior decree would 
out of order. 


Where the next friend of minor does not appear in the appellate Court to support a decree of 
the trial Court in favour of the minor, the next friend’s conduct may amount to negligence. 
But the decree is only voldable on proof that the conduct of the next friend the plaintiff in 
the sense that it resulted in the reversal of the decrees of the trial Court which otherwise could have 
been avoided. 

peal'agaiiet the decree o the Court of the Babar dinané Judes: Coimbatore, 
kak No. 54 of 1946, preferred against the dectee of the District Munsiff Court, 
Erode, in O. S. No. 196 of 1944. 

V. Seshadri and K. S. Ramamuriki for Appellant, 

R. Ramamurthi Aiyar for and Respondent. 

The Court delivered the following 

eee nig ce inn tie eval panan in a suit for recovery of posses- 
sion Jie properties of which the secon ndent’s father became purchaser in 
e a vs dene oe by him against the plaintiffs father, 
The plaintiff's complaint is that the execution of the decree levied in respect 
of the suit properties which had become ‘the plaintiff's under ‘a settlement 
deed between the plaintiff, his father and his paternal uncle is not binding upon 
him. Prior to the present suit there was an earlier one by the plaintiff represented 
by his mother as his next friend for the same reliefs in which the question of the 
real or nominal character of the settlement was gone into. The learned District 
Munsiff*who tried that suit decreed it holding t the settlement was real and" 
operative. On appeal taken by the present respondent that decision was reversed 
bul he mather of the planni ok whom nonce had been served as the 
ad-litem of the plaintiff appearing. The present suit is by that very plaintiff for 
en A 


*8, A. No. 49 of 1947. 17th February, 1950. 
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the very relief waich the a te Court on the former occasion had refused him. 
The suit has been dismi by both the Courts below on the ground that the 
mere non-appearance of the mother in, the appeal in the former suit does not neces- 
sarily give rise to an inference of negligence, that the appellate decree in the 

: former suit is not a nullity, and that the present suit without a prayer for the 
setting aside of the former appellate decree does not lie. 


J have after the careful consideration bestowed by me on the case since reserva- 
_ tion of judgment arrived at the conclusion that this appeal must fail. I am not 
satisfied as clearly as the lower appellate Court that the failare of the plaintiff’s 
mother to appear in appeal in order to sustain the judgment ? ad decree of the trial 
Cones Which Mad gons ia favour ol TE ISEK wes because she "|, 
~ (might have thought that she would serve the interests of her son best by not appearing in the 
appeal”. i 
It is true that, as pointed out by the lower appellate Court, 

“titis not in every case that a minor’s rdian is bound to put forward contentions, though 
untenable in order to show that he was dillg-ntly prosecunng the case on behalf of the minor.” 
It may be that so far the learned Judge is supported in his view by the observations 
in Viswaswara Rao v. Surya Rao!, Devayammal v. Ssloa Ramanuja Naicker?, and Zarina 
Bibi v. Wazuddin*. But then it is undeniable that there is always a risk in the 
case of a respondent in a Court of Appeal who does not appear that in.his absence 
the hearing of the case may produce a result in reversal of the judgment of the 
trial Court. It would be incumbent upon the guardian of a minor r ndent in an 
appeal in order to avert such a result, unless the respondent’s means did not permit 
the guardian to do so, to engage a pleader to support the judgment of the Court 
of first instance or at_least to ap by himself or by herself as the case may be 
before Court in order to watch how the case as presented by the appellant might 
fare and take such further steps as necessary for the re tation of the respondent’s 
case to the Court. Whatever the propriety of the inference against gross negligence 
which has been made by the Courts below may be, I am of opinion that the decree 
ites oe to be attacked is only voidable on proof that the conduct of the plaintiff’s 
mother has injured him in the sense that it resulted in a reversal of the trial Court 
which could otherwise have been avoided. The decree being voidable, the present 
suit is, in my opinion, defective for want of a proper prayer for its avoidance. 


The cases cited for the appellant from Maheshchandra Bayan v. Manindranath 
Das* and Ramanathan Chettiar v. Palaniappa Chettiar®, do not, in my judgment, assist 
him, The former of the rulings‘only lays down that 

“the failure on the part of the ian to defend a suit when there is a perfectly good defence 
available which results in a serious of right to the minor amount to gross and culpable negli- 

Whether a decree vitiated by such negligo is void or voidable is not consi- 
dered there. Nor is Ramanathan Chettiar v. Palamappa Chettiar’, in point. There 
no guardian for the minor was at all appointed, and the compromise entered into 
on behalf of the minor was without leave of Court. Dwarka Halwai v. Sitla Prasad® 
relied on for the appellant is no doubt in his favour ; but then, there is Mohammad 
Baksh v. Allah Din’, cited for the respondents which is to a contrary effect. I am 
inclined to think that the latter represents the correct view which 1s that a decree 
oo a minor vitiated by gross negligence of the guardian on record is only void- 
able and not void. The courts below in the present case were not satisfied that a 
different result in that a on the former occasion could have been produced, 


had the mother of the tiff TE ae I am not prepared to say that 
, they were wrongly not so satisfied. F , the present suit instituted without 


at (1935) yo MLJ. 360: LLR 59 Mad. 5. (19394) 66 M.L.J. 609: I.L.R. 57 Mad, 
7 at Gat. 
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s prayer for setting aside the former a decree which is only voidable is out 
order, and its dismissal by the Courts w on this ground also must be regarded 
as correct. a 
In the result, the second appeal fails and is dismissed with costs. No leavé, ~ 
- VBS. ER Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present — MR, Justicg VISWANATHA SASTRI. 

Panguluru Pullappa Naidu and others .. Petitioners* , “4 

f 3 d 


Lakku Venkatanarappa Reddi and others .. Respondents, 
Cisi! Procedure Gada (V af 1908), suction 115—Order amending decree—Rovision—Compelency. : 


An order amending a decree so as to bring it in conformity with the judgment is not revisable 
under section 115 of the Civil Procedure Code, because an alternative remedy in the form of an appeal 
against the amended decree is availeble. ` $ i 

Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the Court of the Subordinate Judge, Nellore, 
dated 26th July, 1947, in I.A. No. 198 of 1946 in A.S. No. 162 of 1944- 


Alladi Kuppuswami for Petitioners: 
A, Sesthapathi for Respondents. 
The Court made the following 


Orpvrr.—This is a revision petition against an order of the learned Subordinate 
Judge of Nellore, allowing an amendment of the decree in A.S. No. 162 of 1944, 
on the file of his Court. The respondent’s counsel takes a preliminary objection 
to the hearing of this civil revision petition on the ground eae Kama Oa 
petitioner’ was by way of an appeal from the amended decree and that this civil 
revision petition is therefore incompetent. 


In Narayanaswami v. Natssat, it was held by this Court that an order allowi 
an amendment of a decree was open to revision, although the decree, as amend 
was appealable ; but this view was not accepted in Viswanathan Chetti v. Ramanathan 
Chetti, by the Division Bench. In Bhagirathi Nethiar Amma v. Minakshi Nethiar 
Amma*, it was held by a learned Judge of this Court that in exceptional cases 
an order allowing an amendment of a decree could be interfered with in revision 
by this Court though in that case the trial Court amended, without jurisdiction, 
a decree of the appellate Court. In Adinarayana Rao Naidu v. Kothandan 
Naidut, Wadswo ., referred to the earlier decisions and was inclined to 
view that the High Court would not ordinarily entertain a revision petition when a 
ian DY Baka O DRET ee ee eee ee amended decree, but in ve 
speci circumstances, it would be open to the High Court to do so. Though 
opinion was oscillating in this Court till 1940, still, as a result of a series of decisions 
given with reference to Madras Act IV of 1938, it has become the settled view of 

is Court that an order allowing an amendment of a decree is not liable to revision 
and that the remedy of the aggrieved party is onl Py ey ae . Vide 
Arneh alan Chattiar v, Ganda pani Granden® aid Haramamaurthi v. hminara- 
yanamurihy*. These decisions have been followed by Horwill, J., ‘in Simhagirt Dora Ve 
Lamindarini of Chemudu’, where all the earlier cases are reviewed by the learned 
Judge and the conclusion has been arrived that an order amending a decree so as 
to bring it into conformity with the judgment is not revisable under SA 
of the e as an alternative remedy in the form of an appeal against the amen 





#0. R. P. No. 1892 of 1947. ; ~ roth February, 1950. 
1 ees ILL.R. 16 Mad. ; Ẹ 1942) 2 M.LJ. 38. y 
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decree is available. I must follow these later decisions and hold that the present 
revision petition is not sustainable, 

Mr. Alladi Kuppuswami applies for leave to convert this civil revision petition 
into a regular a on payment of the court-fee paysble on the amended decree 
sought to be appealed against. I grant him a month’s time for taking the necessary 
steps for so doing. < l 

This petition having been posted|for being mentioned the Court} delivered the 
following Ta udgment :— 

, The appellants have not chosen to apply for conversion of this civil revision 
petition into an appeal or pay the requisite court-fee. This] civil revision petition 
is therefore dismissed with costz. 

K. Q. : — Petition dismissed. 

INTHE HIGHICOURT7OF JUDICATURE AT MADRAS. 
Present :— Mp, Justice VISWANATEA SASTRI. 
Kullappa”Mudaliar i x e. Petitioner* 


s. 

Palaniappa Mudaliar and others | so Raspondents | 

Guardians and Wards Act (VII of 1890), saction 41 (3)—Scope of —Death of the minor—Power of Court 
pakra D aT hagas N i NG of ths lorder under section 41 (3)—Remedy lof 
ferson aggrisved by such 

Subsection (3) of section 41 of the Guardians and Wards Act is not limited in its tion to 
cases where the powers of a guardian cease for any of the reasons or in anyof the m enume- 
rated in section 41, sub-sections (1) and (a), The language of section 41 SUP es to be 
s0 read as to include the case of a guardian ing to be such by reason of death ‘of the ward 
and it empowers the Court to tho necearaty orders wiih reference tò the disposal of the property 
of the deceased minor in the hands of the guardian. Ty 


© Naterafa Pillai v. Subbar Pillai, 8) M.W.N. ; . Mustakkhan, I.L.R. (1 Nag. 
528 and Sadha Singh v. Madher Singh, Mey 1951 Lah, 63; cts” PHE 
Section d ot require a final or conclusive adjudication of the ts of i The 
ee title anga by an orden under section 4% (8). Wie final i the” order 
; oan : net 48) : ‘pias 
such directors iach Aa their rights lahed in a regular su in the civil Court. 
Petition under section 115 of Act V of 1908, praying that the h Court will 
“be pleased to revise the order of the District Court, North Arcot at ellore, dated 
7th September, 1949, in I.A. No. 163 of 1948 in Q.P. No. 33 of 1945 on its file. 


K. V. Ramachandra Aiyar for Petitioner. 
T. L. Venkatarama Aiyar for Respondents. 
The Court delivered the following 


UDGMENT.—The petitioner seeks a revision of the order of the District Judge 
of North Arcot at Vellore directing him to deliver the properties in his possession 
to the respondents, who claim to be entitled thereto on the death of a minor ward, 
for whose properties the petitioner had been appointed as a guardian by the District 
Court ander ecaa 16 of the Guardians and Wards Act. The ward died before 
attaining majority. The respondents claiming to be entitled to the estate as next 
heirs applied to the District Court that the petitioner, the guardian appointed 
by that should be directed to hand over to them the possession of the pro- 

da Agen aaa baat E am care Objection was taken on the 
part of the guardian to the grant of the relief claimed by the respondents on various 


or d 


grounds. ‘The main contention was that the Court had no under section 41, 
sub-section (3) of the Guardians atid Wards Act to direct certificated i 
to hand over the properties of the deceased minor to persons claiming to be entitled 


to them on the death of the minor, A further objection was that respondents 





e 
*C. R P. No. 1445 of 1949. zoth February, 1950. 
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claimed the properties not as the heirs of the minor but as reversioners entitled 
to the estate on the death of the minor. A somewhat vague suggestion was also 
made that the minor died under some suspicious circumstances and therefore the 
respondents were disentitled to the relief asked for by them. IS 
It is contended by Mr. K. V. Ramachandra Aiyar that the Court below mis- 
construed the provisions of section 41, sub-section (3) of the Guardians and Wards 
Act and assumed a jurisdiction which it did not possess under this ision of 
law. It is argued that section 41, sub-section g refers to the cessation of the powers 
of a guardian arising in the manner and in the circumstances enumerated in section 
41, sub-sections (1) and (2) and not in any other way. Section 41, sub-section (1) 
clause (a) and sub-section (2) clause (a) refer to the death, removal or discharge , 
of a guardian as resulting in the cessation of his powers as guardian. In none 
of the clauses of section 41, sub-section'(1) or section 41, sub-section (2) is there 
any reference to the death of the minor though there 1s specific reference to the 
death of a guardian as an event which leads to the cessation of the guardian’s powers. 
It is therefore that section 41, sub-section (3) when it refers to the cessation 
of the powers of a guardian refers back to sub-sections (1) and (2) of section 41 
and does not include the death of a minor within its sco ambit. The argument 
iino doubt platiible.and Has appealed toa ianed Judge of tla Court I am, 
however, unable to agree that section 41, sub-section (9) is limited in its operation 
to cases where the powers of a guardian cease for any of the reasons or in any of 
the modes enumerated in section 41, sub-sections (1) and (2). It has been . 
for the respondent that section 41 (1), clause (c) and 41 (2), clause (c) which refer 
to the contingency of the ward to be a minor might refer to the death of the 
minor. It is no doubt true that if the ward ceases to exist owing to his death he 
also ceases to be a minor. This contention, however, is in my opinion far-fetched. 


When the Legislature expressly referred to the death of a guardian in sections 
41 (1) and (2) it might have also referred to the contingency of a minor’s death 
as an event on the ha ing of which the powers of a guardian cease. At tho 
same time it does not follow that the operation of section 41 sub-section (9) should 
be cut down by a reference to sections 41 (1) and (41 (2). The words “ when, 
for any cause, powers of a guardian cease” in section 41 (3) are wide eno 
PN Wa ee ee cae ee ee E 
minor ward. After the death of a the person who was appointed his guardian 
does not continue to be Bis guardian, ‘and the language of section 41, sub-section (3) 
is wide enough to be so as to include the case of a ian ceasing to be such 

reason of the death of the ward. The Court having entrusted property 

a minor to the guardian appointed by it, has the duty, on, the death of the minor, 
to divest itself of its control over the guardian and the property ofthe minor. It 
may direct the guardian to deliver the property into Court or to some person entitled 
to it on the death of the minor and section 41, sub-section (3) empowers the Court 


“to pass the necessary order with reference to the property of the deceased minor. 


There is no substance in the contention of the learned advocate for’ the petitioner 
based upon the language of section 41, sub-section (3) referring to “ property belong- 
ing to the ward ”, which, sists Beg him, indicates that the ward is in existence and 
the proj belongs to him at the time when the direction of the court is given 
to the ian to hand.over the property. The expression “‘belonging to the ward” 
in section 41, sub-section (3) may reasonably be construed as pro which once 
belonged to the ward and which belonged to him till the moment of his death. 
That the court has got the power to direct the guardian of a ward who dies 
before attaining majority to hand over the property of which he took possession 
under the authority of the court and bywirtue of-his appointment as a guardian, to 
the persqns lawfully entitled to the roperty on the death of the ward, has been 
recognised by judicial decisions. power was assumed to exist in the case in 
Murlidhar v. Vallabhdas'. In Nataraja Pillai v. Subbaraya Pillai, Oldfield and Sadasiva 


- Aiyar JJ, held that the court power to direct a guardian to hand over the 
I NGANAN ANNA 
I. (1909) ILR 33 Bom. 419. 2. 1918 M.W.N. 440., 
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property of a deceased minor ward to a person who claimed as heir of the minor 
in of which property he had been appoited a guardian under the Guardians 
and Wards Act [Itis true as pointd out by the learned advocate for the petitioner 
that Srinivasa Aiyangar, J., sitting as a single Judge in Tulasidas Govindjes v. Madha- 
- vadas Laljes1 doubted the cotrectness of the decision in Nataraja Pilla v. Subbarapa 
Pillai?. But having regard to the wide language of section 41 (3) and the object 
behind this statutory provision, I do not share the doubt expressed by the learned 
Judge. Reference was also made to the decision in Harikrishna Chettiar v. Govinda- 
ai Naicker”, where a Bench of this Court held that the court which appointed 
the guardian was not empowered under section 41 (3) to direct the guardian to pay 
into the court more than the amount shown to be due in the accounts exhibited 
by him. This decision does not cast any doubt on the power of the court to order 
the delivery of property or money in thie: hands of the guardian and admittedly 
belonging to the estate of the minor, to the person entitled thereto as heir of the 
deceased ward. i 


To the same effect as Nataraja Pillai v. Subbaraya Pillai’, is a decision of the 
pl ba High Court in Sugrabai v. Mustakhan‘ and of the Lahore High Court in Sadhu 
Singh v. Madhar Singh’. I am in respectful agreement with these decisions. 

It is next contended that the petitioner has been prejudiced by the course 
taken by the District Court in not receiving the evidence sought to be adduced by 
the petitioner. Section 41 sub-section (3) does not require a final or conclusive 
adjudication on the rights of the parties. yen if a court acting under section 41 (9) 
directs a guardian to hand over the properties of a deceased minor to a 
- particular n, such direction in no way confers an absolute title on the gece 
to whom the property is delivered. The question of title is not concluded by an 
order passed under section 41 (3). What is final is the order directing 
possession to be given to a party and nothing more. It is always open to persons 
aggrieved by the direction or decision under section 41 (3) to have their rights estab- 
lished in a regular suit in the civil court. Having regard to the fact that the petitioner 
does not claim any title to the properties in himself and to the admission in his counter 
affidavit that he had no objection to deliver the properties to whomsoever the court 
directs I do not consider that the petitioner has suffered any injury by the course 
taken by the learned District Judge. 

As regards the vague hint that the respondents had something to do with the 
suspicious circumstances under with the minor died, there is nothing beyond a 
random suggestion in the counter affidavit and I consider that the learned District 
Judge acted properly in disregarding such a wild allegation. 

For these reasons I hold that the order of the learned District Judge was one 
within his jurisdiction to pass and that there are no grounds for interference in revi- 
sion. This civil revision petition is therefore dismissed with costs. 

V. S. — Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Mnr. Justice GovinpA Menon AND MR. KRISARNASWAMI NAYUDU. 


Subramania Chetty and another «+ Patitionsrs* 
D. 
Criminal Procedurs Code (V of 1898), section s22 (3)—If can be invoked roken thers is no appeal or revision 
against conviclion. £ 
` Sub-clause (3) of section sar, Criminal Procedure Code can be invoked only when the main 
conviction is taken before the of appeal, reference or revision and not otherwise. It is wrong 


1. ALR. 1926 Mad. 148. 4 LLR. 1944 Nag. aan 
2. 1918 M.W.N. 440. 5. AIR. 1931 Lah. 68. 
g. AIR. 1926 Mad. 478. E 
* Cr. R. C. No. 1050 of 1949. e 14th March, 1950. 
(Œl. R. P. No. 985 of 1949). 
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to think that it gives unfettered right to the party to go to 2 Court to which appeals ily lie 
from the Court of first instance even if there has been no appeal against the conviction. It is not 
eae the complainant to initiate new proceedings asit were by application to the appellate 

under sub-clause (3) of section 522 and ask for a relief which the trial Court could not 
Have Kiyan aer E menih OF the daman] of the erin ial case. ` 


Case-law discussed, 


Petition under sections 435 and 499 of the Code of . Criminal Procedure, 
1898, praying that the High Court will be pleased to revise the- order of the 
Court of ion, Salem a ee 1949 in Cr. R. P. No. gof 1949 in 
S. T.R. No. 189 of 1948 on the file of he First Class Bench of the Magistrates. 


T. Krishna Rao for the Petitioner, ~ 


Goveraoment Prosecutor (S. Govind Swaminathan) for the Public Prosecutor 
(F. L. Ethiraj) on behalf of the State. 7 ‘ 


K. S. Desikan and K. Raman for Respondent. 
The judgment of the Court was delivered by] 


Gomnda Menon, J :—The petitioners were convicted by the First Class Bench 
Court of Salem in S. T. R. No. 189 of 1948 under sections 448 and 426, Indian 
Penal Code and sentenced to pay fines. There was no appeal or revision against these 
sentences and therefore they became final and hence the merits are now beyond 
controversy. “ More than a month after the conviction, the respondent, who was the 
complainant, applied to the Bench Court for delivery of possession of the house, the 
trespass in which was the subject-matter of the criminal case on the ground that 
the respondent had been wrongfully dispossessed by the petitioner. For the reason 
that the application was made more than one month after the disposal of the criminal 
case, the trial court dismissed. the application whereupon the respondent, by an 
original application as it were, applied to the Sessions Court for an order directing 
the delivery of possession of the house to him. The learned Sessions Judge aer 
-considering certain decisions quoted before him came to the conclusion the 
respondent had been wrongfully dispossessed by the petitioners and therefore 
directed restoration of the property to the respondent. Aggrieved by the order of 
the learned Judge, the petitioners have come up in revision to],this court and 

contest the legality of the learned Sessions Judge’s order. 


Mr. T. Krishna Rao for the petitioners contended that section 522 of the Criminal 
Procedure Code is inapplicable because there had been no use o criminal force or 
show of criminal force in the alleged dispossession of the respondent and therefore 
the section could not be invoked by the respondent even if he had applied in time, 
before the learned Sessions J It is unnecessary in the view which we are going 
to take as regards the sustainability of the application before the Sessions pias 
give a definite opinion-on this aspect of the case at all. “ 


But the real question is TA it npa to He langan to initiate new 
proceedings as it were by application to Sessions Ju under sub-clause (9) 
of section 522 ee ey eas ie hin che ead coat cl no 
given after a month of the disposal of the criminal case. 


Sub-section (3) runs as follows: l - 
| “ An order under this section may be made by any Court of appeal, confirmation, reference 
or revision.” z z : A 
This syb-section was newly introduced when the Criminal Procedure Code was 
amended in 1923. Before that ah kan no such sub-section. The joint 
committee which recommended the insértion of this sub-section has expressed its 
opinion in the following words: © =. * ` , i 

PO ag ser A of the proposed sub-section to Courts of confirmation and refe- 
rence.” (Ses Garetis of India, Part V , dated gth September, 1922). 


AN 
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uestion has been the subject of iiin. arid consideration by various 
vine THE gogon has been the subject of dideumion ad consideration. by various 
ruling cither way. The argument of the learned counsel for the petitioners is that 
sub-section (3) can be invoked only by the trial court within one month of the con- 
viction or by a court of appeal, revision, confirmation or reference when the ori 
Criminal p Po e E O ey Oe ct the Temi dia iad te 
therein and the order relating to the delivery of possession can be made only as 
ancillary or subsequent to any order made in the main case itself. In this case the 
learned counsel contends that it is not open to a complainant who has been forcibly 
evicted, to lie low for more than a month without any application to the 
court of first instance, proceed to an a te or revisional court and then ask the 


"s Ò court to perform the functions which the trial court could not do on account of the 


lapse of time. A plain reading of the section makes us incline to the view that this 
contention is correct. There are similar provisions under the Code where a court 
of appeal or revision can make incidental or ancillary orders at the time of the final 
disposal of the criminal procedings before it. Reference may be made to section 106, 
sub-clause (3). It is stated there that in the case of security for peace on 
conviction an order under that section can also be made Re ap te court 


including the hearing of appeals under section 407 or by h Court when’ 


exercising the power of revision. The result of this case is that i court of first 
instance in convicting ion aes of the offence mentioned in clause (1) of section 
“106 omits to pass an under the provisions of section 106 when the matter 
comes up in appeal o1 or revision before a superior court, that court has got the ri a 


in addition to con or modifying the order of conviction, to pass another o 
demanding the a to furnish security for keeping peace. So far as acca 
106 is concerned, no one has ever tof asking ana te or revisional court 


to pass such orders without any ap or revision pending before it. We find a 
similar provision in section 565, sub-clause (4) which is as follows: 

.“ The order under this section may also be made by an appellate Court or by the High Court 
when exerclaing its powers of revision.” 
Section 565 contemplates cases where a person, who has been sentenced for the 
offences mentioned there and who happened to be an old offender, may be directed 
to notify his address after he is released from custody. It is also noteworthy that 
such orders can be by the appellate court when an appeal against conviction 
is before it, and nobody. has ever suggested that the ap te court can have that 
power without an a or revision being taken before it. There are other 
provisions of the è which it is unnecessary now to refer to where similar 
powers of ing ancillary or supplementary orders are given to the appellate 
court or revisional court at the time of the final disposal of the main case before 
it. But the learned Sessions Judge here:thinks that clause (3) of section 522 gives 
unfettered right to the party to go to a court to which appeals ordinarily lie 
from the court of first instance even if there has been no appeal against ‘the 
conviction. The anomalous situation created by this'view 1s exemplified by 
ae following illustration. We are aware of separate territorial units where 

a single Magistrate exercises jurisdiction hearing appeals from each unit taken to 
„different appellate courts, so that if an offence is committed in place A the appeal 
goes to Sessions Division G and if the offence is committed in place B 
appeal goes to Sessions Division D, even tho encand the same Meets 
exercises original jurisdiction over Ee ETA In such a case, can it be 
said that a party can go to either. of the ap te courts for the purpose of getting, 
an order under section 522, clause (3) ? mere statement of it would, in our, 
opinion, show the fallacy of the reasoning., On a plain reading of the section it 
seems to us that sub-clause (3) can be invoked only when the main convietion is 
, taken before the court of appeal, reference, revision or confirmation and not other- 


wise. That there is authority for this view is also plain andclear. In Ghaza v. - 


Mi. Bag Barit, Dalip Singh, J., was of opinion that the words “ Court of appeal ” 





1. ATIR. 1932 Lah, 210. 
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etc., in section 522 (3) refer to the. Courts dealing with the original conviction or 
trial and do not refer to the High Court in reference from the orders restori 
possession. What happened there was that after the conviction had becoms 
an aiana was made to the trial Court more than one month after that 
date for delivery of possession and the Court -of first instance acceded to 
that request. The High Court held that such an order was «lira vires and 
0 not to have been passed. In pronouncing the judgment, the learned 
J was of opinion that under section 522 (1) of the Code an order for restoration 
of possession cannot be made, after the expiry of one month from the date of con- 
viction and an appellate Court could not an order which the Qourt of first 
instance was disentitled to pass because of the expiry of one month. But the point 
which is useful so far as the decision of this case is concerned is that the learned Judge, 
has held that “ the Court of appeal, confirmation, revision ” etc., in section 522 (3) rage 
would refer to the Court i with ,the original conviction or = 
and not a Court to which an ap revision, confirmation or reference would 
ordinarily lie. In Mahammad Shariff v. Diwan Singh', Blacker, J., followed the deci- 
ion of Dalip Singh, Ji, in Ghaza v. Must. Bag Bari*, and came to the same conclu- 
sion. At pages 381 and 382, the learned Judge discussed the question and came 
to the conclusion that “ the Court:of appeal, confirmation or revision” can refer 
only to the Court when dealing with the correctness or otherwise of the original 
conviction and not on a petition for recovery of, possession alone.’ The learned 
Judge also was of opinion that the Court of reference means the Court to which 
reference has been made. It is to deal at length with the decision y 
in that case. , In Abdul Mannan v. Taiyab Ais, Lodge, J., of the Calcutta High 
Court expressed the opinion that the order contemplated, by section 522 (3) is 
an original order by a Court of appeal, confirmation, reference or revision. It 
is not merely a modification of an order passed under section 522 (3) by the Gourt 
of first instance. The occasion for the exercise of the power conferred upon the 
Court of appeal, confirmation, reference or revision’ by section 522 (2) arises only 
when an appeal or reference or revision against the order of conviction is pending 
before that Court. The Court of appeal, confirmation, reference or revision 
must pass the order of restoration of possession when upholding the conviction 
or at any time within one month from the date of the order in appeal, confirmation, 
reference or revision upholding the order of conviction. Those three authorities 
are directly in favour of the proposition contended for by N Krishna Rao. Though 
not exactly ad idem there are observations in Maria Pillai v, Ramanathan Chettiar‘, 
tending to show that the argumsnt of the learned counsel is right., Wallér, Ja, 
in his judgment observes as follows: . ; MATI 

“ The words “ any Court of appoal, confirmation, reference or revision 'uucur also in section 522 
There can be no possible doubt as to their meaning in that section. ‘‘ Courts of appeal” must moan 
a Court in which an appeal in the case is pending.” Le 

the learned J in the Full Bench did not have to consider the applica- 

bility of section 522 and though these Siete Gite of Waller, J., are obiter we are 
respectfully of opinion that the view exp there is correct and we follow the 


As against this line of cases, our attention has been invited to a few cases which 
take "a completely divergent view. In Rameswar Singh v. King Emperor®, Jwala 
Prasad, J., held that where a magistrate purporting to act under section.522 passes . 
an order more than one month from the date of the conviction the order is ill 
but the High Court on an Kaga to revise-the order, has however, un 
clause (2) to restore posession -to. person who has been dispossessed. Here 
the Patna High Court had: to consider a case where there was. an application for 

revision against an order refusing to deliver possession and unlike the present case, 
* the revisional Court could have passed an order which the trial Court was competent 
to pass) that -is, ifthe trial Court refuses to deliver possession on an application mide 


Ler 


“1, LLR. 1941 Lah. 377. 4 1928 M.W.N. 557 at s6a. 
a, AIR. 1932 Lah. 210. 5- (1995) TLR bat: foe. 
3. ALR. 1947 Cale goo. 6 NG. 
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within one month of the disposal of the original Criminal case, it is open to the 
Court of revision to pass an order; but the Patna High Court went further and held 
that even though the trial Court could not have passed an order on account of 
the iry of onemonth, the High Court could have the same order. The 
facts of this case are to some extent different from the facts of that case because 
in the present case there was no application to revise the order of the trial Court 
refusing to deliver -possession of the property.. Agarwalla and Rowland, JJ., of the 
aaa Ren High Court in Fida Hussain v. Sarfaraz Hussain', followed the 
decision of Jwala Prasad; J.,‘in Rameswar Singh v. King-Emperor*, and held 
that ‘clause (3) of section 522 does not impose any time limit within which 
a Court of appeal, confirmation, reference, or revision must act, and 
‘therefore it was competent to such a Court to pass an order for restoring the 


' property to the complainant even after the expiry of one month from the original 
5 i The 


conviction or from the disposal of appellate or revisional ; 

Allahabad High Court in Emperor v. Nihal Singh*, has also taken a similar view 
where Ismail, J., in an analogous case held that there is no limitation of one month ' 
from the date of conviction for passing an order under sub-section (3) of section 522 
of the Criminal Procedure Code, as there is for an order under sub-section uy, 
So, where an order for restoration of possession of the immoveable property was 
passed by the Magistrate more than one month after the conviction under section 447 
of the Indian Penal Code the High Court in revision set aside that order and itself 
an order for the restoration of possession. Even here the High Court 

the order on an application for revision made against’ the order of the trial 

urt restoring possession of property. Beaumont, C.J., and Wadia, J., of 
“the Bombay High Court in Salngram Sadoba v. Dnyaneshwar Vishnu‘, took a view 
similar to the one taken by the Patna ‘and Allahabad High Courts. The learned 
' Chief Justice held that under section 522 (3) of the Griminal Procedure Code the 
High Court as a Court of revision has jurisdiction to make an order under section 
522 (1), for ion of immovable property in a proper case, notwithstanding 
that the magistrate has rightly dismissed the application for an order for posses- 
gion under section 522 (1) because made more than a month after the convic- 
tion and although that order was the only one brought up in revision. The deci- 
sion reported in Fida Hussain y. Sarfaraz: Hussain’, Rameswar Singh v. King-Emperor* 
and Emperor v.'Nthal Singh*, were followed by the Bombay- adzan Th “also 
referred to a decision in Said Umar v. Abdul Kadir’. We have bested wer? 

and earnest attention to the reasoning of the learned Chief Justice in 

252 and 253 of the report. It seems to us that the learned Judges have overlooked 
the intention of the Legislature in introducing in the new section, as we have 
been able to demonstrate by a reference to the report of the Joint Committee 
on the Criminal Procedure Code. It would be opening a very wide vista 
of litigation if the Court of appeal, reference or revision can be approached 
Ale ae ER ieee a ag We ana kg a been 
barred by his own laches, if , we are to accept the reasoning in the Bombay 
case. In our opinion “the reasoning of the learned i Judges do not appeal 
to us. A single udge of the Nagpur High Court in ath Sheonarain v. 
Senoji Krishna’, also came to the same conclusion, namely, that a High Court 
hearing a revision application not against an order of conviction but ‘against an 
ekas g to restore possession under section 522 (1), is a Court 

of revision wi the meaning of section 522 (3), and therefore has jurisdiction to 
make an order under section 522 (1). e decision would be perfectly correct 
if the High Court comes to the ‘conclusion that the trial Court could have passed 
an order in a case where there was no bar of limitation but for other reasons. But 
it is not open to the Court to say that if the trial Court is debarred from granting 
a remedy on account of the law of limitation it is open to,a Court of appeal, revision 
or confirmation to circumvent the rule of limitation by passing an order on ah appli. 
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cation to revise the correct ordef made by a trial Court. Having given the matter 
our best consideration we are of opinion that the view in the Lahore 
and Calcutta High Courts which gain support from the obiter of Waller, J., in Maria 
Pillai v. Ramanathan Chettiar!, is the correct view. In the circumstances the order 
of the learned Sessions Judge cannot be justified in law and is therefore set aside. 
The application is dismissed, the revision being allowed. 
V.S.: | - Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :— MR. JUSTIGE SUBBA Rao AND Mr. JUSTIGE PANGHAPALKESA AYYAR. `. 
Buddu Satyanarayana and othersj l ~ Appellants *{ 
D. , 
Konduru Venkatappiah, Executive Officer of Sri Soma- 
sekharaswami temple of Kotipalli, hamlet of Donepudi, 
Repalle District unsif Court and others tae Respondents. | 
Inam—Grani in 1770 AD. of dn lands by a Zamindar—Inam register showing grani to and enjoyment 
Archakas Nalare of 


1n Sor ower a 
hts i era i and legal ori in archakas 
acguired— Principls A ae wi phe title if can be inferred—Con- 





The suit properties, extending about 93 acres and $3 cents were granted in tsam to the dei 
KEN Zie pir al ur. eia woe dey lad and Ei 
to be so till recently when they were converted into wet lands. The income out of the dry lands 
was about Rs. 260 a year. The entire properties were all along in the posesion of erchakes and- their 


pred 
dhana for the deity. The Madrs Hindu Religious Endowments Board appointed ar executive officer 
register and the inam statement furnished by the in 1860 showed that the delty was the’ 
grantee and was in possesion and enjoyment. The defendants contended that in view of long posses- ' 
sion and enjoyment of the plaint itema by the anekakas and their predecemon the Court should infer 
a legal tide in them by the application thie Gli a of ost t and alternatively that what was 
granted was the mekparam interest in the aad there tice the arckakif wera not Hahle to be , 
evicted. Nega tbe contentions ` 

Held :— (ï) Legal origin can and, in certain circumstances should, be inferred in support of pro- 
prietary ights long and quietly enjoyed, in the absence of definite evidence of title, In the present- 

ab the inal grant was not available the recitals jn the inam register and the inam staic- 

ments by the in 1860 which are of great value as eviderce showed that the deity was not, 
only the grantee but the enjoyer. It mun be that the arckalas.were in ion ofthe 
suit lands on behalf of the deity and had been utilising the income therefrom for e purpose of the 
temple. It cannot confer indefeasible rights on the archakas. When the value of the lands increased 
by reason of their conversion into wet lands it is open to the trustees to say that the archakas should 
be remunerated in some other way and recover possesion of the property for the trust. The archakas 
cannot contend that they were put in possession under a permanent arrangement, as such an arrange- 
ment will not be binding on the institution (case law reviewed). ' A 
7 (if) In the face ofthe direct evidence of the terms of the t as embodied in the inam 
register, the grant must be held to be of the entire land that is both meloaram and kedimerem. Tho 
fact that the grantor the zamindar was on a renter of revenue did not exciude the possibility of the 
gantor being personally possessed of the rights, 


Appeal against the decree and judgment of the Court of the Subordina 
Judge, Tenali, dated gist July, 1945 in O.S. No. 24 of 1944. . 

T. M. Krishnaswami Aiyat and .T. Krishna Rao for Appellants. 

M. Seshachalapathi and G. Venkatarama Sastri for Ist Respondent, 

The Judgment of the Court was delivered by ° . 

Subba Rao, 7.—This is an appeal against the decree and judgment of the Court 
of the Subordinate Judge, Tenali, decreeing the suit filed by the Executive Officer 
of Sri Somasekhararwami temple of Kotipalli, hamlet of Donepudi for possession 
of the guit properties. The origin of the temple is lost in antiquity.. The suit 
properties, extending about 93 acres and 33 cents were-granted in. xam to the deity 


” 


1. (1928) M.W.N. 557- 


‘a Appeal No. 474 of 1945- 15th December, 1948. 


. trees cut? 


` the archakas and their ecessora! the Court should i 


\ 
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by the late Janganna Rao, the then Zamindar of Rachur in Fasli 1179 is., corres- 
ponding to 1770,A.D... The properties granted were only. dry lands and they_conti- 
nued to be so till recently they were.converted ipto wet land. In or about 
1860, it appears that the income from these lands was only Rs. 266-9-1._ Though 
in the pleadings it was assumed that the zamindars of Rachur -were the hereditary, 
trustees of the suit temple it dos not appear that in the yéar ,1860 they: were the 
ee ye aaa a that the hereditary trustees were in 
active" management of institution. ` The temple has no other ga eed besides 
the suit scheduled prdaperties and'the entire suit properties have all ong been in 
the possession of the archakas, the defendants. and their predecessors for over a century 
and th oe ormie the services of Nitya Naioedy Dseparathana for the templo 
deity. “The u Religious Endowments Board appointed the- plaintif as the 
Executive Officer of the suit temple, and he filed the suit, as aforesaid, for recovery 
of possession of the plaint schedule properties and for mssne profits. ~ 4 f es 

` To the suit, the archakas and their alienees were made parties, T'he defen- 

ts fjled te written statements raising: various-contkntions. The folowing 


‘issues reflect, contentions of the parties: . | : valo e ay 


D 1, ‘Did the grant to the temple consist of both waras or-only milwaram ? — ` 
ff 2. Are the suit lands archatatoam service inam ?} BO WA ost, aha aia, «gts Uy 
F 3. Is the claim that the lands are service inum lands barred by ras judicala 

b ire of the ‘decree in A.S. Nos. 38 and 39 of 1939 on the file of the ‘Sub-Court, 

"': 4. Have the arckakas prescribed for the office of the trustee ? MEGA . 

5. Is the suit for possession time barred ? : a a ee i 


H 


7 L7 6. Has this Court no jurisdiction to try the suit ? 


7. Are the defendants liable to account for the profits ?] 
“7 8. What are the past mesne profits due to the plaintiff? _ n : 
-- - 9 Did any of the defendants cut the babul trees ; if so, what is the value of the 
. 10, Is the plaint}ff disentitled to maintain the suit as a pauper? fi, o 
AL Is the liability for meme profits joint or several ? ig 
1g. Are the tenants ‘defendants liable for mesne’ profits ? 
Additional issues; : 3 > 
an A Whether the plaintiff is in possession of suit lands within 12 years prior to the 
date gfsut?;, a a ts 
-* 2. If not, whether the suit for ejectment is maintainable in law? >00 0 vx 
: The learned Subordinate Judge held against the defendants on the main issues 
and decreed the suit as prayed for. Defendants I, 2, 4, 5 and 7 to 10; 12 and 15 
have preferred the above appeal © 777 91 708 10) TA Bal 
The learned counsel appearing for the- appellants raised two contentions 
before us (1) that in view of long possession and cajoyment of the plaint, items by 
> er a legal title in them by the 
application of the principle of lost grant and (2) that what’ was granted in inam 


archakas are not liable to be evicted... ~°. ai z a ENA 33 
-The Jearned counsel for me wee argued that as the archakas haya béon'ins, 
ession and:quiet enjoyment of the suit-items for a long period of time extehding 


` to. the -deity was only. of the melwwaram interest in Suit items, and therefore the 
eae a 5 


< 


“over 4 ‘century; doing Nitya Naivedya Desparathana-service, the Court ahould; presume. 


that some permanent- arrangements must have been entered into. between’. the 
predecessors-in-interest of the archakas and the trustees in and by which the 
t rights of enjoyment were conferred on the archakas:subjoct to the condition 


U at 


4 
è 
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fat ey Papula perir miya ee ore Wa baranan a te the temahe It may be stated 
-at once that this plea was not specifically raised in the written statements filed 
by the defendants. Ther¢ was no issue on this question either. It does not appear 
to have been Sy beore the learned Subord ak te Judge, as, if this question 
had been argued, the learned Judge would have considered same, and given a 
decision, Ordinarily we would not have been disposed to allow this point to be 
for the first time before us, but, having heard the lengthy argument, we 
think it is right to deal with that point. Before we consider the facts, it is as well 
ate mate te daw nelang to the application of the principle ‘of’ lowe grantas 
disclosed by the decisions cited before us. ` N | i 4 
‘In' Maginiram Sitaram v. Kasturbhai Manibhail, a-permanent lease was ‘granted 
By ee PO ea DAS Die fot eee The suit itself was filed for recovery 
possession of the suit lands covered by the lease deed. The plaintiff contended 
-that the alienation was not valid and binding on him. Lord Buckmaster, deliver- 
‘ing the judgment, observed : g ; : 
“At the lapse of 100 years, when every party to the original transaction has passed away, and, it 
completely impossible to ascertain what were the circumstances which caused the 
grant to be made, it is only following the policy which the Courts always adopt, of securing as- far 


as possible quiet possession to people who are in apparent lawful holding of an estate, to asume that 
the grant was lawfully and not unlawfully made.” aa 


‘Their Lordships assumed after the long lapse of time'that when the onpinal l 
was made it must have been made in exercise of the extended powr the kebat 
to make the alienation for necessity. The same principle is recognised and applied 
in a later decision by the Judicial Committee in Mo Muzafar- Ali Musavi y. 
Jabeda Khatun’. In the case of an ancient’ watf the lands belonging to the makf ` 
-were oak ar diner a Aer aa ge ee Bay Yeats jan encunchaniged 
. Tent and as heritable property. Ifthe tenure -was with the consent-ofthe 
kazi it was valid, otherwise it was invalid. - When the validity of the tenures created 
was questioned after 70 years, their Lordships-presumed that:the kati had given-his 
consent, Viscount Sumner, delivering the ju t on-behalf-of the’ Judicial 
Committee, laid down the principle in the following terms : ast 
“The presumption of an origin in some lawful title, which the Courts have so often readily made 
in carder to ppor? pasessory righin long acd quietly exjoyed, where no actual proof of die ia forth- 
coming, is one which is nota mere branch of the law of-evidence. It is resorted to because of the 
failure of actual evidence.” ` 


‘The same principle with its limitations has been expressed succinctly by the Judicial 
ee ee PIUA ae oars v, The 
Board of Commissioners for the Religious Endowments, Madras?. The temple in 
that case had four kattalais. Though the temple had a general trustee each of the 
kattalais was in charge of a special trustee. In regard-to.one of the katialais, after 
meeting all the there remained a surplus which the trustees claimed 
for their own t and in fact-were utilising the surplus for the benefit of their 
families. It was contended that the owners of the suit properties- were subject 
only to a charge in favour of the Aattalais for performance of worship ‘accordi 

to the prescribed scale. The Judicial Gommittec after noticing the earlier-decisions, 
observed : ve - 8 EX . ne 


In the present here i and convin of the nature of 
ia bios ob ths Coiowment tad the eatachy fs pa alae tie Weer aed Wipe oe 
“In the t held that the property .was srry en Miser sss? ara 
«trustee no right to any surplus income. At is clear from the aforesai decixions 





4. (1 DM goni BR BA TLR. a7 il 12 Pa). = ; 
LR. 45 Bom. 481 (2.9. 3. (1947) 2 » 315: LR. 
aza (1990) RAVENA Bat : LIR. 57 LA. is: LLR. | Mad. 55. (BA. p a Doa 
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that the legal origin can and, in certain circumstances should, be inferred in support 
of proprietary rights long and quietly enjoyed in the absence of definite iia 

of title. But, in this case, there is clear definite evidence in regard to the title 
to the suit properties. 

Exhibit P-3 is the inam register and is of the year 1860. In this document 
-in columns 13 to 17, the deity is shown as the grantee. In column 8, the purpose 
of the grant is given as “for the support of the pagoda ”.. This inam register 
was prepared on enquiries made by the inam deputy collector, and the inam 
statements furnished at that time by the archakas were also taken into consideration 
for preparing the register. The statement filed by them is Exhibit D-3. In that 
‘statement, under the column “ name of inamdar as per cowle and the names of 
present enjoyers”, the name of Sri Somasckharaswamivaru is given. Under 
the column “ Name of the original inamdar and his pions Te the present 
enjoyer ”, the name of the deity Somasekharaswami is given. Under the column 
“ particulars of the family of the present enjoyer ”, the name of the deity is given’ 
Under the column “ Particulars of the mode of present enjoyment” again, the 
name of the deity is given. It may be noticed that either in the inam register or 
in the inam statement the names of the archakas were not given as enjoyers. If 
` really they were in enjoyment of the suit lands under some permanent arrangement 
with the hereditary trustees they must have been shown as the present enjoyers. 
: The statement is really destructive of their case. It shows that in the year 1860 
the archakas did not set up any such claim based upon ent ent. 
Indeed they admitted not only the title of the deity but the fact that the deity 
-was in present enjoyment at that time. ee oe tear 
for invoki S eta ie oe Oe kang Or app POE a EE gae o e e 
_ documents, though the original t is not filed, the inam register and the inam 
_ statement clearly show that the deity was the owner and the enjoyer even jn 1860. 
Te hae been hald mire than once by, the Judicial Gammitico that tie nani settle. © 
ment is a great act of state and in the absence of original grant the recitals in the 
inam register are of great value. In the latest decision of the Judicial Oommittee 

in Sankaranarayana Pillai and others v. Ths Board of issionsrs for the 
Religious Endowments, Madras!, their Lordships observed : 

“ The ialah ngekang E ada jaan aa Pah jajahaning KA Madras inam (sec 
Sanan of Ste for India v. Srimath Vidhya Sri Varada Thirtha Scoamigal®) where it was held that 
the title and the entries in the inam register are evidence of the true intent and effect of the 
transaction and of the character of the right which was being recognised and continued. The entries 
“in the inam register and the description of the inamdar therein were accepted as indications of the 
nature and quantum of the right and the interest created in the land.” 

Further, in this case, the long possession by the archakas is more consistent with 
another theory, namely, that as the trustee was not taking any active interest jn 
the trust properties and as the income from the lands was just sufficient to meet the 
expenses of nitya naivedya deeparathana, the archakas were allowed to be in possession 
of the lands on behalf of the temple. The recitals in the inam statement are really 
consistent with this theory. The suit lands were only dry lands, and the income 
even in 1860 was only about Rs. 260, that is, about Rs. 20 a month. That income 
must have been just sufficient for meeting the expenses of nitya naivedya despa- 
rathana, The inam statement also shows, as we have already pointed out, that the 
ely ween Only Se ates ee Neither the inam register nor the 
inarn statement shows existence of any trustee apart from the archakas. It is, 
therefore, reasonable to b arbre that at any rate, in or about the time when the 
inam statement was filed that the archakas were in possession of the suit lands on 
behalf of the deity and had been utilising the income therefrom for the upkeep 
` of the temple. sp a peso epee a 
be a Ig gagan ee nen on a aa 

To Narayana ihi Sastrulu®, the question arose whether a particular land 
mar gtd the daly or the abaia Peal wih wei In that case, as 


we ee gi ERM LA ngo 898 (P.Q.). T 
MU). A M. i 
2. Lik ag a Ma gih Ct LLR 194a Mad ° AMO E A 
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in this the arckakas relied upon their long enjoyment. In dealing with that argument 
the learned Judges observed : ; Se See ad!) A 

“ The evidence of user and enjoyment, however, uninterrupted and unquestioned, would 
be evidence of the grant only in the absence of any reliable or cogent evidence with regard to the 
terms of the grant itself or in the case of any ambiguity in the grant. It seems to be clear that almost 
very recently the suit lands yielded only just what was sufficient for wiiya nai ee -daily wor- 
ship. No doubt in such a state of things not only the who established made 
the endowments but succeeding generations of worsippers would have allowed archakas to 
cultivate the lands and take the income performing the puja as it was obviously the most convenient 
mode of arranging for the worship of the deities and the payment of remuneration for the erchaka 
service. A 


But when the income ing from the lands came to be considérable and the erchetas, by reason 
Gf uid habits and following thair tacetathets: claimed the lank and srotha geohe to be 
their own, it was only natural that the worshippers should take steps to secure the surplus Income for 
the institutions,” ; 
Ge eee ET Oppa ne ee) eae describe the circumstances 
under which the archakas .of terdplês ace allowed fo be in possession of the 
temple lands. We y with those observations. In a recent decision 
: Pakai. Vedantam Seshacharyulul, the same y 
that were ed before us were considered, and the ‘claim of the are _ was 
neggih. Ai page 292, the learned Judges made similar observations: __ 
“There is no evidence as to how the arckakas came into possession of the properties 
were in possession. DHT fee a ee a fon tie Date 


We adopt these observations, and, if are applied to the facts of the present 
sabe the cate of the arabes Will Mave ta be me TA gt kee Oe 


We are also of the opinion that-the t pleaded in the cas. even if 
iba; cadet be bindliag on he tit “Recut a aTi i Pee 
temple has no other properties except the lands that are now in the possession of the 
archakas. If we accept the argument of Mr. T. M. Krishnaswami Ayyar, it will 
mean that a trustee can enter into a permanent and binding arrangement with the 
erchakas in regard to all the properties of the temple depriving the temple for ever 
of the benefits in the enhancement of the value of the properties or in their income. 
In our opinion, a trustee cannot tio down the properties of an institution so as to 

i temple of any future benefit arising out of the rise in priées on account 
of the dry lands being converted into wet lands or for any other reason. Such a 
“ permanent arrangement ” is really inthe nature ofa permanent lease of trust 

perty the validity of which was fully considered by ‘the Judicial Committee in 
Pilawigpia: heti- v. Sreemail. Dowarikanani Pindara LINA In that case a tristee 


premium. In the course of the judgment their Lordships stated : 


to a lease in ity of debottar lands at a fixed rent, however adequate that 

eine oti, tn of be ck that iy ea le te ae doo te 
it ve, rent were t the 4 

in the future, of the lands leased.” tis ea rajun 

‘The same observations apply mudatis mutandis to the permanent arrangement entered 

into by a tenant in regard to the trust properties. More so in the case where a 


ae tai Peet ee pertics belong- 
ing to the deity. In Venkataramana Iyengar v. Kasturi Range bee, the learned 


Test ces the Lease yas oid anid noe Dining nye ee Oe nas and tag 


titat the lease was void and not binding upon the I At page. 219 





‘ : ae : 
: . 287. . 3 : 
A ton ga MERT LR. 44 LA. 147: ain ae al ne: TEE Ta q Mad, 
LL.R. 40 709 (P.Q). x i ; 
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-Seshagiri Aiyar, J., pointed out the distinction between a ee Nee 
and a permanent arrangement affecting the rights of the temple and o : 


temple. In my opinion Exhibits II to V evidence only such an arrangement. The income from 
the offerings was not very Jana e laya an DE Col tee hoan ET a ane 
should be in receipt of it to supplement their remuneration. But this would not justify an unalterable 
arrangement by which the temole is deprived of the best part of its resources for ever. The 
ment should be subject to periodical revision, regard being had to the paramount interests of 
institution.” 
Later on the learned Judge restated his view in the following words : 

“ But such an arrangement can only be of a temporary character, subject to periodical readjust- 
ment with reference to the exigencies of the time.” 
With great respect to the learned Judge, we think the same principle would apply 
even in the case of a permanent arrangement in regard to immoveable roperties. 
-Jf a trustee cannot ‘make a permanent arrangement in regard to the offerings he 


“ cannot equally make an arrangement in regard to the immoveable properties 


‘of the temple. Indeed it would obviously be prejudicial to the interest of the 
ak palan Kaanane ee e ee 
of the archakas. It is said that this decision has not been followed in the later decision 
reported in Sri Mahant v. Govindacharlu*. In that case it was held, 

“that an arrangement by which erchakas are remunerated by a share of the offerings and 
collections is quite a well-known practice and cannot be regardod as lavalid a belog an, aliciation 
of trust property or as being ontered into by a person with the limited powers of a trustee. Such an 
arrangement is not by any means detrimental to the Interests of the institution; and when such an 
arrangement has been in vogue for a long time and sanctioned by usage Courts will not be justified 
in setting aside the same.” 

Dealing with that judgment Ha J., in Yelamanchih Venkatadri v. Vedantam 

¥*, observed that that anaa a gagh ee ee ae 
and co noe Bana es awi wide oe aaa a right to remain 
“im possession of the pertics in which t was to the temple. Even 
in Sri Mahant v. Eonndacharlu1 aradachariar and Burn, J: did not an 
„the correctness of the decision in Palaniappa Chetti v. Srimath Deoasikamam Pandara- 
saanadki*, on the assumption that the arrangement in that case amounted to a 

t assignment or appropriation of the trust perties by the trustee. 
Fhe learned Judges held that on the evidence on record in the case before them, 
' were unable to hold that the existing arrangement must be viewed as an 
~- alienation ” of trust pro or that it was entered into by a person with the 
limited powers of a trustee. learned Judges based their judgment on the 
mamool arrangement which might have come into vogue when the State was exer- 
cising ign powers and not merely the limited powers of a trustee over the 
institution. that assumption the learned Judges inferred a permanent - 
ment entered into by a person who was competent to do so in the exercise of is 
sovercign powers. t is not necessary to canvass the correctness of that decision 
but it is enough to state that that decision has no application to the facts of the present 
‘case, as in this case, the permanent arrangement pleaded is one that was entered 
into between the trustee and the archakas and as we have already inted out the 
trustee had no power to enter into any auch agreement. Mr. T. M- Krishnaswami 
Aiyar relied upon an unreported decision of Sir John Wallis, C.J. and Srinivasa 
- Iyengar, ., in Appeal No. 283 of 1 4 on the file of this Court. In that case a 
trustee a suit for recovery of property in the possession of the archakas 
on the ground that the property Wat E asl sr . The case of the defen- 
proved in that ial ie mekakat scant Gf the tends Sa Aine 
-WAS in case were in possession. el time 
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gantor iie circumstances under which the grant was made, In that state of evi-. 
ence, the-learned Judges. al origin, namely, that the was , 
specifically endowed for service and that the archakas were the trustees of that 


endowment. That decision has no application to the present case and the facts of 
the present case do not warrant any such presumption. For the aforesaid reasons, 
we cannot presume on the facts, ent arrangement as such grant was 
Beyond tie powers of the Gites and al because the possession of the properties. 
by the archakas can be attributed to a reasonable and arrangement 
subject to periodical adjustments which would certainly be within the competence 
of the trustee. | f 
Mr. T. M. Krishnaswami Aiyar, the learned çounsel for the appellants, argued , 
that in any view, we should hold that the grant to the deity was only of the melwaram, 
interest in the suit lands, and therefore, the archakas, who are kudiwaramdars 
could not be evicted. Thisis a question of fact in each case whether a parti- 
cular t comprised both warams or only melwaram. “The recitals in Exs. P-g 
and D pina jae show that the t comprised both the warems. In the 
inam statement under the column “ description of the inam land” the extent of, 
the pymash numbers are given. ae he colum Danan A Ane a Te pA 
culars of the inam are given. It is mentioned in this statement, that Sri - 
sekharaswamivaru was in the present enjoyment of the said ixam. These recitals 
clearly show that what was granted in itam was of the extent mentioned in the 
statement and that the deity, Sri Somasekharaswami was in possession of the same. 
The inam register also shows that the lands alone were ‘granted in inam. The 
inam was described by the survey numbers, the iculars regarding extent 
and assessment were also given. It was conferred tax Neither in the statement ; 
made by the archakas nor in the inam register was there any indication to show that the . 
iani amane wes dealing wati e menan TeRi oy Mr.T. M. Krishna-.: 
un 


the column “ income : 


arcadhumbala 
for the neighbouring fields Rs. 266-3-1. Pon nel Se ae 
argued that Rs. 266-3-1 did not represent the income from the entire lands but that 
it only represented the Government assessment. As the Government assessment 
was shown only as the income from the inam he argued that the inam must have been, 
only of the Governthent assessment. His argument emphasises the word “ cist”. 
to a breaking point. -If.the word cist has a wider connotation so as. to include not - 
only the assessment but also the income from the lands the argument of the learned | 
counsel would lose much of its, force. In our view the word ‘‘cist” was used in the - 
statement in a loose sense to mean income, for that entry is found under the, coluinn.: 
“ income derived from the inam ”. That, that must be the intention of the persons’: 
who made that statement is also clear if column 7 of the inam register is compared 
-with the statement made in the inam statement under the column “ income derived | 
from the inam ”. In the statement the income is shown as Rs. 266-3-1 whereas the, 
assesament is shown as Rs. 198-19-9 in the inam register., the sum of 
Ra 2664.1 shown us the incurs derived fomi the inam, cannot be the aame ue the 
assessment mentioned in column 7 of the inam register. In those days, the lands - 
were only dry lands. It is not- likely that the income from these lands would : 
have been more than Rs. 266-3-1. Having regard to the recitals in Exs. D-g and 
P-g and the description of the property as saroadhumbala inam we are not inclined 
to read the recital under the column “ Income derived from the inam ” in the nam 
statement in the manner desired by the learned counsel for the appellants. 

Reliance was placed upon an unreported decision of this Court in Appeal No. 213 
of 1942 by Wadsworth and Patanjali Sastri, JJ. Inthat casealso the question was 
Tah © particular grant waa of both carats ov only of MTAA Wadsworth, J., 
in holding that the grant was only of melwaram laid emphasis a similar recital 
: in the inam statement. Under the heading “ income realised Ron the. inam saros- 
Gn E a aa ee ard se ee 
assesment shown jn the inam register and the income shown in the inam statement 
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were the same, the learned Judges held that the extent of the inam was the amount 
of the assessment. In the course of the judgment their Lordships observed : 

“ It seems therefore that the decision must rest on the recital in Exhibit V that the income or 
the inam consists of Rs. 14 read along with the recital in Exhibit IV that the assessment on the land 
aleo comes to Rs. 14.” 

Moreover in the document in that case, as observed by the learned Ju it was 
clearly established that the person then in enjoyment of the Jand was the archaka 
who was rendering his services for which the inam was granted. It is not necessary 
to decide in this case whether the conclusion of the learned Judges on the aforesaid 
recital in the inam statement was correct or not. It is enough to state that, even 
applying the test laid down by the learned Judges in that case, it is not possible to 
hold that what Wak ted was only melwaram. In this case there was an express 
statement made by the archakas themselves that the deity was in present enjoyment. 
Furthermore.the income shown in the inam statement is a amount than the 
assessment shown in the inam register. We are, therefore, of opinion that the deci- 
sion has no application to the facts of the present case. In Yslamanchili Venkatadri v. 
Vedantam Ses 1, though the amount shown as income was the same as the 
amount shown as assessment, the learned Judges made the following observation 
in regard to the judgment of Wadsworth and Patanjali Sastri, JJ., 

“ The mere fact that the income from the property and the amemment on it are shown as the 

samo 38 not sufficient to displace the inference that the grant to the temple was of both merams. The 
income derived from 16 acres of dry land may not have been considerable in 1860 and as the inam 
was to be treated as free, a precise calculation of appropriate assessment may not have been regarded 
as important.” 
We respectfully with these observations; Mr. T. M. Krishnaswami Iyer 
also relied on ane her Grana th goes that the inam could not have been 
of both the marams. It was’ ed that, on the strength of the history of 
Kondavidu circar mentioned in Kistna district Manual, the Zamindars were 
only renters, and, therefore, they could not have granted more than what they had 
got. In support of this argument the learned advocate for the appellants relied 
upon the decision in v. Somapaqyulu®. The question that arose 
for consideration in case was whether the grant was of kudiwaram interest alone 
or of both werams. The Judicial Committee held that, having regard to the various 
circumstances and to the terms of the grant, the grant was of melwaram alone, In 
coming to that conclusion one of the points relied upon by their Lordships was 
that the grantors were Despandyas, revenue officers, and, therefore, there was strong 
probability that they granted that which in their position as': Despandyas they 
Pomessed, namely, the rights over the revenue. At the same time, their Lordships 
made it clear that this fact did not exclude the possibility of the grantors being 
themselves personally possessed of the land, namely, Audiwaram rights. 

It is not safe to decide the case on such hypothetical considerations when there 
is direct evidence of the terms of the grant as embodied in the inam register 
of 1860. 

We, therefore, hold, on the evidence on record in the case that the grant to 
the deity, Sri Somasekharaswami, is of the entire lands, that is, both mekwaram and 
kudiwaram. In the result the appeal fails and is dismissed with costs. 


“K.S. Appeal dismissed. 
1. (1947) 1 MLLJ. 287. 146 : LLR. 52 Mad. -G.). 
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[THE FEDERAL COURT OF INDIA] : 
Present :—H. J. Kania, Chief Justice, S. Fart Arr, M. PATANJALI SASTRI, 
MEHROHAND MAHAJAN AND B. K. MurgERJEA, JJ., f 


[Appeal under the Federal Court (Enlargement of Jurisdiction) Act, 1947, 
from the High Court of Judicature at Madras.] | | 


Shanmugam Pillai and others 


Appellants* 
D. 4 f 7 4 $ 

ife performance—Sale mortgaged property to mortgages and lease bak io morigager wader separate 

Las PE PL ee E E rons Os fixed dates end for forfeiture en defantt —Contemporenaoas 
arresmeni fon sala of property io lessee for the same consideration subject to the conditions that it should stand can- 
called in case of default in payment of rent under ths leass deed on the dus datss—Defexit in payment — Acceptance 
of rant after dus dates— Termination of lease—Enforceability of agrecnent for sale. $ i 
The nrit property along with other properties which belonged to X's family had been $ 
to Y’s family in 1921 and 1929. It was sold to the manager of T's family on 7th January, 1937, 
in full discharge of the debts. Two days later, on gth January, 199 wo ee ocuments were 


the vendor as lessee in respect of the sold and it provided that the lease was to be 
April, 1948, and that the lessee shoul pay the lease ammount on specified dates and in a ae 
the lessee was to forfeit his lease forthwith and that the lemor was entitled to re-enter on the pro- 
a. The other document executed by the perties on the same day was a registered agreement 
whereby the vendee agreed to convey the properties to the vendor an payment of the same consi- 
deration as that which formed the consideration for the prior sale, on any day before goth Apri, 
i casc amounts the agrer- 

ment shall stand cancelled forthwith. Tt was also stated in the agreement that time was the essence 
of thé agreement. The lessee defaulted in the payment of the lease, amounts but paid them subse- 
qaently which were accepted bv the lessor. But when default was committed in respect of the 
fifth instalment, the member of the lemor’s branch to whom the suit property bad in the meanwhile 
been allotted at 2 partition, gave notice to the lonee terminating the lease and also declared that 
the agreement to re-purchase bad also become canceled. There was 2 default in regard to the 


sixth instalment also and the lemor sent notices demanding payment of the amounts duc ss 
The previous notice terminating the lense was also referred to. Sometime later the , 


a certain amount still remained due. A suit was filed by the lessee to.goth April, 1949, for - 


purchase only subject to the conditions set forth in the agreement. Such conditions though relating 
only to payment of money, cannot be regarded-as penalty and Courts will not afford relief against 
a focfelture for their breach. As the privil was conferred upon payment of money at a stated 
period, it was lost athe money was not pai accordingly. The 7 
notice terminating the lease and intimating the cancellation of the agreement to re-purchase could 
not, in the circumstances of the case, operate in any event as a revival of the agreement. ie 
N. Rajagopala Aiyangar and K. S. Venkataramani, Advocates, Federal Court, 
instructed by M. S. Krishnamoorthi Sastri, Agent, for Appellants. ° . : 
K. Rajah Aiyar, Senior Advocate, Federal Court (K. S..Ramamoorthy, Advocate, 
Federal Court and K. Vydseswaran, ‘Advocate, Madras High Court, with him), .. 
instructed by S. Subramanian, Agent, for Respondents Nos. 1.& 2. : 
Respondent No. 3 did not enter appearance. | 
The Court delivered the following f 


` Jopomanrs : Kania, C.J.—I have read the judgment prepared by Patanjali ' 
Sastri, J. and agree with its line of reasoning and conclusion. | Boe 
Fazl Ali, ¥—I concur in the judgment prepared by Patanjali Sastri, J. 
Patanjali Sastri, 7.—This is an appeal from a judgment and decree of the High 
Court of Judicature at Madras reversing a decree for specific performance and: 
delivery of posession passed by the Court of the Subordinate Judge at Madura. `: - 
The appellants were originally owners of thé perties in qüestion which `- 
togéther with other properties they had mortgaged to “the respondents’ “family 


EK * CAJNo. XLII of 1948. * noth May, 1949. 
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in 1921 and 1929. In January, 1937, the account in respect of the said mortgages 
is settled earl ER ae ving been found to be due to the mortgages, 
the Tties in suit were sold on 7th January, 1937, to the then manager of the 
family, Balasubramania Ayyar, in full discharge of the debts. Two days later, 
on gth Jan » 1937, two further documents were brought into existence 

the parties. e of them was a lease-deed executed by Balasubramania as lessor 
and the first appellant (hereinafter referred to as “ the appellant ”) as lessee on 
behalf of their respective families. The document recited that the property had 
been sold to the lessor and taken on lease by the lessee “ from this day up to goth 
April, 1943 ” and provided, inter alia, that 


“ the lessee shall pay ‘therefor the net lease amount, after deducting all expenscs which he has 
promised to pay to the said lessor, in cash in seven instalmenw, viz., Rs. 700 by goth September, 
1937, Rs. 1,450 by goth April, 1938, Rs. 1,450 by goth April, 1999, Rs 1,450 by goth April, 1940, 
Rs, 1430 by goth April, 1941, Rs. 1,450 by goth April, 1942, s. 1,450 by goth April, 144g— 
shall pav lease amounts staicd above by the respective due dates è * + kk * should 
the said lessee be in arrears of cash lease amount in respect of any instalment without making payment 
of the entire lease amount by the aforesaid due dates, which the said lessee has ised tu pay in 
accordance with the aforesaid due dates, the said lessee shall make good the entire loss caused there 
to the said lessor, out of his own funds and on his persdnal liability. Besides he shall forthwith forfeit 
hts lease t without reference to subsequent instalments. Further, the said lessor shall -hereby 
have the t to enter on the properties covered by the said lease, without reference to future instal- 
ments, and without intimating the said lessee and to enjoy the same as he liked or to release the same 
to others according to his pleasure. Yurthermore, should the said lemee be in arrears of cash rent 
in respect of any instalment without ing payment of the entire cash rent which he has promised 
to pay on the due dates referred to above, said lessor hereby has the right to realise the said arrears 
of cash rent together with interest at the rate of one per cent. per mensem from the date of default 
as stated above, by proceeding against the said leasee’s own funds, and against him personally.” 

On the same date the parties also executed a registered agreement whereby Bala- 
subramania agreed to convey the properties to the appellant on payment of Rs. 313500 
out of which Rs. ro was paid on that day and Rs. 31,490 was to be paid as provided 
therein. The agreement recited the sale of 7th Jan and the lease of the gth 
idem. It also recited that the appellant “ requested ”, that the said lands “ should 
“be sold to him alone” and that Balasubramania consented to do so “ subject 
to the conditions mentioned hereunder” and the ap t consented’ “ to obtain 
a sale” subject to those conditions. Then follow “ conditions of agreement of 
sale” in these terms : : 

“1. Party No. 2 aforesaid agrees to obtain a sale of the undermentioned properties in his name 
or in the name of others to be specified by him, paying a net amount of Rs. 31,500 as the sale price 
of the said properties within the perind commencing from this dav and upto goth April, 1949, the said 
party No. 2 himself undertaking to bear all the expenses that may have to incurred in of 
this sale, and party No. 1 aforesaid agrees to sell the sald properties accordingly receiving the net 
amount of Rs. 31,500. | : 6 

a. If this agreement does not stand cancelled under clause 3 infra, this agreement shall be in 
force only up to goth April, 1943. Time is the essence of this agreement. hi 

3. Should the said party No; 2 without making payment of the amount. in fall, be in arrears 
in respect of anv instalment, out of the seven instalments of the lease amounts payable in each year 
on the goth April of the respective year and of the lease amount alone payable by goth September, 
1937, on the succeeding due date, La., by goth Anril, 1938, or, should, he be in arrears without wholy 
paving the Sircar kist, etc., pertaining to the lands covered by the lease, which he himself has promised 
to pay for the lense period, i.e., from fasli 1945 (1995-96) to fasli 1952 (1942-43) as mentioned in the 
lease deed, this sale agreement shall stand cancelled forthwith without reference to the subsequent 
due dates and furthermore, the aforesaid pary No. 2 shall forfeit all the rights and reliefs 
to the said party No. 2 under this agreement. Subject to the aforesaid condition alone we have - 
entered into this agreement of sale, with mutual consent.” 


There was a ition in 1938 between Balasubramania and his brother Ranga- 
swami at which the properties in suit were allotted to the share of the latter subject 
to the rights and obligations under the lease and the agreement of re-sale. Ranga- 
swami having died in October, 1942, the suit was filed on 5th March, 1943, against 
his widow and minor daughter, and they are the respondents to this appeal, 

In the plaint the appellant alleged, inter alia, that the aforesgid three documents, , 
all of which were duly registered, were intended to form part of A single transaction 


a 
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constituting together a mortgage by conditional sale and that it was on that under- 
standing that the three documents were executed by the parties. -The appellant 
accordingly sought to redeem the mortgage and recover the properties by paying 
Rs. 31,500 into Court. Alternatively, 

“even in the view that the transection amcunts to a sale with a condition for repurchase ” 


he claimed specific performance of the agreement to re-sell. He admitted that 
the payments of instalments due under the lease were “ irregular and belated” . 
but alleged that é ; 
“ whatever irregularities might have been committed before the goth April, 1942, stand excused, 
condoned, waived and treated as non-existent.” 
The respondents traversed these allegations in their written statement and pleaded, 
inter alia, that, in view of section 58 (9 of the Transfer of Property Act and section 
of the Indian Evidence Act, the claim to redeem on the footing of a mortgage 
conditional sale was unsustainable, that the sale of January, 1937, was an 
outright and absolute sale of the properties which formed a portion of the hypotheca 
equivalent, in value to the amount due under the previous mortgages. and that, 
as the “ conditions ” in the agreement of re-sale, the strict performance of which 
was a condition precedent for the accrual of a right to obtain a re-sale, were not 
fulfilled, the agreement was no longer binding on the respondents. 

The learned Subordinate Judge held that, having to the proviso inserted 
in section 58 (c) of the Transfer of Property Act by the amending Act XX of 
1929, it was not open to the appellant to claim that the three documents constituted 
a mortgage by conditional sale and to lead evidence to that effect. This view was 
not questioned and the claim for redemption was not pressed cither in the High 
Court or before us. 


The Subordinate Judge, however, found that though none of the instalments 
of rent due under the lease (except the seventh and last which fell due only after 
the institution of the suit) was paid on the due date, the belated payment in cach 
case was accepted by the lessor as a proper payment by waiving the delay and that, 
therefore, the conditions of the agreement providing for its cancellation in case of 
default in the punctual payment of any one of the instalments did not come into 
operation. He accordingly held that there was no forfeiture either of the lease 
or of the agreement and that, as the appellants were prepared to pay the last instal- 
ment and tendered the sum of Rs. 31,500 by depositing the same in Court before 
the date fixed for the payment thereof, they were entitled to a decree for specific 
performance. On appeal the learned Judges (Leach, C.J. and Lakshmana Rao, J.) 
do not-appear to have devoted any consideration to the question whether the for- 
feiture of the lease was waived by the lessor accepting payment of rents for the 
subsequent rs. Proceeding apparently on the finding of the Subordinate 
Judge that there was such waiver, they held that it did not affect the terms of the 
agreement to reconvey as 

“the terms of the lease and the terms of the ent stood a and that in i 
ie renine the due date Ube lessor had not wiiyed his Hante under the Ken ent”. aa ia 
They referred to the lessor’s letters dated rgth August, 1940 and 13th September, 
1941, as showing that 

‘in tin; ent of rent after the due date he was still insisting on his ri i i 
the ngeement foe Pele Dewa of the non-fulfilment of the conditions of thet tae aad Nee 
In support of their conclusion they relied on the decision, of Kay, J., in Bastin v. 
B * quoting certain observations of Mellish, L.J., in Finch v. Underwood’. They 
accordingly allowed the appeal and dismissed the suit. i 

On bthalf of the appellant Mr. Rajagopala Ayyangar raised two contentions: . 
Firstly, that the agreement of the gth January was, on a proper construction, an 
ordinary agreement for sale with mutual rights and obligations and not one reserving 
a es a 


t. (1881) 18 Qh. D: ahs. a. (1876) 2 Gh, D. 310. 
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an option of repurchase to the appellant, that therefore clause (3) relating to ctual 
payment of the instalments of rent should not be construed and enfo strictly 
as a condition precedent and that the proviso for cancellation should be relieved 
against. Secondly, that even on the view that the agreement reserves an option 
to repurchase and the provision for cancellation on default of payments on the due 
dates is to be strictly enforced, inasmuch as the lease and the agreement form connect- 
ed and interdependent transactions and the stipulation for punctual payment of the 
instalments had reference to the same identical sums, namely, the rents payable . 
under the lease, the acceptance by the lessor, without any reservation, of the overdue 
instalments as duly and properly paid was a complete condonation of the delay 
in the payments and operated as a waiver of the forfeiture of the lease and the - 
ment alike. He sought to distinguish Bastin v. Bidwell! and Finch v. Underwood by 
pointing out that the right of the lessee in those cases to obtain a renewal depended 
not merely on the due payment of the rent but also on the due performance of other 
covenants. Therefore, although the lessor accepted overdue payments of rent his 
refusal to grant a renewal was upheld as the lessee was in breach of the other con- 
ditions. In the present case, however, it was said, the only condition not fulfilled was 
the condition as to the punctual payment of the instalments of rents, and once the 
irregular payments were unconditionally accepted as payments there was no longer 
any default such as could be availed of as a ground for refusing performance of the 
agreement. I am unable to accept these contentions. 


On the first point, it is clear, from the surrounding circumstances and on the 
la of the instrument, that the appellant obtained a concession or privilege 
under the agreement. He was unable to pay off the long-outstanding mortgage debts 
and therefore agreed to sell a portion of the hypotheca in discharge of them under 
the sale deed of 7th January, 1937, which passed the absolute title in the property 
to the vendee. Two days later, at his request—so the agreement recites—the vendee 
agreed that he (the appellant) should have a right to repurchase the property on 
payment of practically the same price at any time before goth April, 1943 ; that is to 
say, that the absolute right in the property passed to the vendee should be defeasible 
at any time during the period of six and odd years by the appellant exercising an 
option to repurchase. It was, at the same time, made plain that the vendec 
“consented ” to this arrangement only “subject to the conditions” mentioned in 
the instrument, the appellant, too, for his part consenting “ to obtain a sale” subject 
to those conditions. ` 


Counsel for the appellant laid stress on the words “ party No. 2 agrees to obtain 

a sale” in clause (1) as indicating that the appellant was under an obligation 
to buy which could be specifically enforced by party No. 1, and that it was there- 
fore not correct to say that the agreement reserved an option to the appellant to re- 
purchase the property. It was an ordinary contract to transfer land, one party 
agreeing to sell and the other agreeing to buy and there was no question, it 
was said of any benefit or privilege being conferred by the one on the other. This 
argument is, in my opinion, so opposed to the terms and intendment of the agreement 
that I have no hesitation in rejecting it. Clause (2) provides that the agreement 
was to be in force “ only up to goth April, 1943” unless it was cancelled earlier 
under clause (3).- There could sê no question, therefore, of its being enforced 
inst the appellant specifically or otherwise ae that date. It seems equally clear 

t it could not be enforced ea him before that date, for otherwise, the time 
fixed in clause (2) for his benefit would have no meaning. That stipulation was 
designed to give the appellant, who having been unable to pay off the mortgage 
debts, had just sold the property, sufficient time for finding the necessary amount for 
its pa The whole object of the agreement would be defeated if the appellant 
could be compelled before the date fixed to repurchase the pro ying the price 
settled, though he could compel the other party to reconvey by kalas the price 
at any time within the period. In other words, the appellant had the option of 


1. (1881) 18 Ch. D. 298. a. (1876) a Gh. D. 310, 
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repurchase which he could erercise at any time before goth April, 1948. The 
expression used in clause (1) “ Party No. 2 agrees to obtain a sale”—not, be it 
noted, “ agrees to buy ”—is not inconsistent with this view. Those words seem to 
convey, in the context, no more than the opening paragraph wherein the appellant 
“ consents to obtain a sale subject to the conditions ”? mentioned in the instrument. 
That is to say, clause (1) was intended to emphasise the idea that the appellant 
had secured the privilege of repurchase only subject to the conditions set forth in that 
and the following clauses. 


It is well-settled that, when a person stipulates for a right in the nature of a 
concession or privilege on fulfilment of certain conditions, with a proviso that in 
case of default the stipulation should be void, the right cannot be enforced if the 
conditions are not fulfilled according to the terms of the contract. Such conditions; 
though relating only to payment of money, are not rded as a penalty and courts 
of equity will not afford relief against a forfeiture for their breach. Thus, in Dais v. 
Thomas! which was decided on very similar facts, there was a sale of the equity of 
redemption in a certain estate which was followed by a demise of the estate to the 
vendor for a term at a certain rent payable half-yearly. There was a collateral 
agreement whereby the vendor stipulated that he should have the right to repurchase 
the premises any time within five years at a price slightly in excess of the original 
price in case he “ ly paid the rent by 4th Jume and 26th October”, with a 
proviso that if default were made in the payment of rent within the stated periods 
the mt was to be void. The vendor failed to pay the rent at the periods 
stated and distresses for it had been levied on the premises, but within the five years 
he applied to repurchase and at the same time tendered the arrears of rent then due. 
The vendee having refused to reconvey, a bill was filed claiming specific performance 
or redemption on the footing that the transaction was a ule acl The bill was 
dismissed by the Master of the Rolls (Sir John Leach) and the decision was affirmed 
on appeal by the Lord Chancellor (Lord Brougham). It was held (to quote the 
head-note) that though in cases of non-payment of money the court will relieve 
against the penalty or forfeiture, yet when it is not a question of penalty or forfeiture 
but a privilege is conferred upon payment of money at a stated period, the privilege 
is lost if the money be not paid accordingly. 


The decision of the Privy Council in Kilmor v. British Columbia Orchard Lands, Lid. 3, 
to which our attention was called is not in conflict with the above-mentioned principle. 
It was not a case of a stipulation for a right in the nature of a privilege or concession 
on fulfilment of specified conditions and the decision has no application here. 


It was urged that a strict enforcement of the provisions of clause (3) of the 
agreement would result in great hardship to the appellant.as the value of the property 
in question has since greatly ee | Such considerations, however, can have 
no place in adjudging the legal rights of parties. As Viscount Finlay truly 
observed in Maclaine v. Gatty?— 

“Tt is much hetter that these rights should be enforced, even although there is hardship in 
the individual case, than that the principle should be trenched upon, as infringement of it might 
lead to confusion in law and possible harrhhip and difficulty in other cases.” 


The second contention of the appellant, viz., that the lessor, by accepting rents 
kept the agreement alive to the very end, is, in my opinion, equally untenable. Though 
the t provides that in case of default in the payment of any instalment 
on the due date it “ shall stand cancellèd forthwith ”, it may be assumed that the 
provision means, only that the agreement is voidable at the election of the party 

ing to resell. Leaving aside the defaults in the payment of the first four instal- 
ments and the conduct of the lessor in relation thereto (as to which the matter ma 
not be from doubt), I think there can be no doubt as to what happen 
when the fifth instalment, which was payable before goth April, 1941, was not paid 


1. (1831) 1 Russ, & Mi 506 : 99 E.R. 195. 3. (1921) A.C. 376 (390). 
a. (1919) A.C, 319. 
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Rangaswami, to whom the leasehold interest had passed and the appellant had . 
already attorned, sent a notice dated 13th September, 1941, to the appellant calli 
attention to his default and definitely stating that the lease had become forfeited an 
that he was ‘‘ determining the lease through this notice”. He added that “ for 
the same reason the aforesaid sale agreement has become cancelled °. He also 
demanded payment of the overdue sum of Rs. 1,450 with interest and deli of 
possession and threatened suit if the demand was not complied with. It will be 
seen that by this notice Rangaswami unequivocally made his election not only to 
determine the lease but what is more important for the present case, to cancel and put 
anend to the agreement. After this, the sixth instalment became due on goth April, 
1942 and it was also not paid. So i sent another notice to the appellant 
on 8th May, 1942, by which, while making no reference to the agreement which had 
already been “ cancelled ” and put an end to, he demanded the sum of Rs. 1,450 
payab e on goth April, 1941, as “ arrears of rent,” and “ damages” at the rate of 

< 1,450 per year subsequently 

“as have been and unj mg the said ies in ion and 
ET ere ety ey rr aaa 
He threatened suit, again, in case of further delay in payment and delivery of 


ion. The.appellant sent no reply to these notices but paid a sum of 

- 2,450 on 3rd June, 1942 and a further sum of Rs. 450 on the goth July following. 

Both these payments were endorsed on the lease-deed in his own hand on the 
latter date in the following terms : 

“For my having cultivated vour lends at Vilampatti fram goth April, 1940, onwards, amount 
paid by me to vou on 3rd June, 1942, is Rs. 2,450 and amount paid this day, te, 20th July, 1942, 
is Rs. 450. Excluding this amount settled as due by me to you up to 30th April, 1942, is Rs. 447.” 

The question is: Did the acceptance of these payments in terms of this endorsement 
affect in any manner the position as it stood in relation to the agreement when these 
payments were made and accepted ? 


The position then, as already pointed out, was that forfeiture for non-payment 
of rent had been incurred in t of the lease as well as the agreement both of 
which had therefore become voidable at the instance of Rangaswami. Having the 
option to affirm or disaffirm the transactions he had elected by giving notice in 
writing of his intention to determine the lease and the lease had accordingly determin- 

. By the same notice be had also terminated the agreement as he was entitled to 
do under the terms thereof. Acceptance of payments as rents for the subsequent 
period from the appellant who was continuing in possession might result in a renewal 
ofthe tenancy. But such renewal, even if one was to be presumed in the circum- 
stances, could not ipso facto or of necessity, revive the appellant’s right of repurchase 
under the agreement which was a distinct transaction. Iam unable to find 
anything, in the terms of the agreement or in the subject-matter to which it 
relates, to indicate that, after both the transactions had been lawfully terminated 
a renewal of the lease was to operate as a revival of the agreement. 

Much argument centered round the question whether the lease should be deemed 
to have been continued by Rangaswami subsequently accepting the payments 
made in June and July, 1942. Though we are not directly concerned with the lease 
in this appeal, it has been urged before us, as it was urged in the courts below, that, 
inasmuch as the lease and the agreement are inter-linked by reason of the punctual 
payment of the instalments of rent being made a condition of the appellant’s rights 
under both, a continuance of the lease would result in a revival of the agreement. 
I have already expressed my view that the lease and the agreement could stand a 
without the continuance of the one affecting the termination of the other, But, 
assuming that they must both stand or fall together, I see no justification for the 
view that acceptance by Rangaswami of the payments evidenced by the endorsement 
of 2oth July, 1942, had the effect of continuing the lease notwithstanding its previous 
determination. The Subordinate Judge, without considering the effect of each 
endorsement of payment, held, generally in regard to all, that the forfeiture incurred 


I} SHANMUOAM PILLAI D, ANNALAKHHMI AMMAL (P.O). . 689 


had been waived, and the High Court, as already stated, proceeded on that assump - 
tion. But Jam unable to agree with that conclusion so far as the fifth and sixth instal- 
ments are concerned. The Subordinate Judge has, in my opinion, misconstrued the 
- endorsement of the 2oth July, 1942 and misunderstood its effect. When mi 
determined the lease by his notice dated 13th September, 1941, a sum of Rs. 1,450 
payable for the year ended goth April, 1941, had become due. In the next notice 
dated 8th May, 1942, he claimed that sum as an “arrear of rent” due under the 
lease, and he further claimed a like sum as “ damages” for the subsequent period 
ended goth April, 1942, as the appellant’s possession was “ wrongful” during that 
period. The endorsement of goth July, 1942, does not disclose in what character 
the two sums of Rs. 2,450 and Rs. 450 were paid and accepted. All that it 
shows is that accounts were settled “for my having cultivated your lands” from 
goth April 1940 upto goth April 1942, that Rs. 2,900 was paid and Rs. 447 
remained due. It was said that Rs. 2,900 represented the fifth and sixth instal- 
ments and Rs. 447 the interest on overdue instalments. There is nothing, however, 
to show, that Rs. 2,900 was paid to the lessor as instalments of rent. Ranga- 
swami had claimed the identical sum partly as an arrear of rent and partly as 
damages, and his acceptance of that sum was perfectly consistent with his claim. 
The used in the endorsement appears to have been deliberately chosen 
to avoid the supposition that the whole sum was accepted as “rent” payable 
under the lease, so as to lead to the inference of waiver of any right which 

i had till then been asserting or claiming. It is very significant that, 
while all the previous endorsements . D-4 (a) to D-4 (¢)] refer to the sums 
paid as the “lease amounts payable” on the various dates, endorsement of 
goth July, 1942 [Ex. D-4 (f)], which is the last of the endorsements, does not 
use that expression. or any reference to the lease but refers to the 
“amount paid” for “ my having cultivated your lands.” It cannot, therefore, 
be said that the acceptance of Rs. 2,900 in terms of the endorsement amounted toa 
renewal of the lease. 


It was argued that Rangaswami was bound, while accepting the payment, 
to make it clear that he was doing so only for the of the lease ‘and 
without prejudice to his rights under the agreement, and his failure to make such 
reservation amounted to a waiver of his right to enforce clause (3) of the agreement. 
There is no force in this argument which proceeds on a misconception as to what 
can amount to a waiver. As pointed out by Fry, J., as he then was, in Kesme v. 
Biscoe!, there must be some conduct inconsistent with the right claimed or asserted 
before its waiver could be inferred or implied. In that case a creditor agreed 
not to call in the principal for two years if the interest was punctually paid.” On 
default made on due date, he demanded payment of the principal sum but 
subsequently accepted the overdue interest. Holding that the creditor had not 
thereby waived his right to demand such payment, the learned Judge observed : 

“Where a right has accrued it can be waived, but to amount to waiver there must be something 
done which is Inconsistent with the continuance of that right. Now, the right here was tv immediate 
payment of £400 and interest, and the receipt of a portion of that sum is in-no way inconsistent with 
that demand. I cannot conceive any case more different from that of receipt of rent afier a forfeiture. 
+ + + + + + * * The receipt of money as rent is inconsistent with the determination 
of the lease. But I see no inconsistency here ”. É 
Similarly, I can see no inconsistency in Rangaswami, who had terminated the 
agreement which had become voidable at his spin on default of punctual pay- 
ment, subsequently accepting the Rs. 2,g00 which in any case was due to ‘hin 
Dy as eS pellant having cultivated his lands for the two preceding years 
and which in fact Pid been demanded by his notice of 8th May, 1942. It appears 
to me to be impossible to construe the transaction of goth July, 1942, as an abandon- 
ment 6f the position which Rangaswami took up in his notice of 13th September, 
1941, wherein he clearly asserted his legal rights. 


amrat mama 
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There was some discussion at the bar as to whether the conditions mentioned 
in clause (3) of the t were conditions precedent or conditions subsequent, 
and it was said that the Eien Court erred au remurding thea as conditions precedent 
and applying decisions relating to the construction and enforcement of such condi- 
tions, But nothing turns on this distinction. The point of importance is that 
they were conditions governing the appellant’s right, and though agih related 
to punctual payment of money, must be strictly performed, annexed as were 
to what was in the nature of a privilege or concession. Both in Davis v. Thamar 
and Keens v. Biscoe* referred to supra the conditions related to the pa t of money 
at specified periods and were in their nature similar to the conditions we have 
here. In the former case, the landlord who had agreed to resell had levied distress 
for the overdue rents treating the lease as subsisting. In the latter, there was 
a delay of only three days in payment of the interest. Nevertheless, the condi- 
tion was strictly enfo and the party not paying the rent or the interest punctually 
was held to have lost the benefit of the agreement. 


As regards the decisions relied on by the High Court there are no doubt some 
distinguishing features but there are o tions therein which would seem to 
support the view that a landlord who waives a breach of covenant resulting in 
a forfeiture of the lease is not precluded from setting up such breach'in answer 
to a demand of the privilege or concession which he had agreed to grant only 
: on due performance of that covenant. 


There remains the contention of the respondents that, in any case, inasmuch 
as Rs. 447 out of the instalments of rent due under the lease remained unpaid on 
goth April, 1943, the last date fixed for payment of the price and calling for a 
reconveyance, appellant’s claim for specific performance: must fail. The 
appellant’s case is that Rs. 2,900, the payment of which is evidenced by the endorse- 
ment dated goth July, 1942, represented the fifth and sixth instalments of rent due, 
and Rs. 447 represented the interest payable on overdue instalments, and that, 
as no time-limit was fixed for the payment of such intérest either in the lease or 


in the agreement, the failure to pay it before goth April, 1943, could not affect 
the appellant’s right to claim specific performance. As already noticed, there 
is aing in the said endorsement to indicate that the sum of Rs. 447 was due 


eae By thie aom uly, 1943, the lessee had paid less the sum of Rs. 447 what was due in respect 
However that may be, the proper mode of peeeption of the sums paid, in the 
absence of any indication to the contrary in the endorsement, or any other evidence, 
would be to apply the payments first in discharge of interest and the balance towards 
the principal sums due at the time of each pa t—see Venkatadri Appa Rao v. 
Parthasarathi Appa Rao?. If so apiet the sum of Rs. 447 would have to be ed 
as representing a portion of the principal sums due for the period end goth 
oy 1942. In that view, the appellant, not having paid all the instalments 
of rent due in full, in addition to the Rs. 31,500 before goth April, 1943, as stipulated 
in the agreement, will not be entitled to,the specific performance claimed by him 
The appeal fails and is dismissed with costs, l 

- Mahajan, 7.—This is an appeal against the judgment and decree of the High 
Court of Judicature at Madras dated 12th July, 1945, which reversed the judgment 
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‘and decree of the Subordinate Judge of Madura, dated gth March, 1944, passed 
in Original Suit No. 21 of 1943. 9 944, 


The appellants sued for redemption of an alleged mortgage by conditional 
sale and in the alternative for specific performance of an agreement of re-sale. 
They were held disentitled to redemption by reason of the proviso inserted in 
section 58 (c) of the Transfer of Property Act by the amending Act of 1929 but were 
granted a decree for specific performance by the trial Judge. In appeal this was 
also refused to them. Hence this appeal to us under our extended jurisdiction , 


On the 13th October, 1921, a mortgage transaction in respect of 58-59 acres 
of agricultural lands was entered into between the parties (or those whom they 
represent), to secure a loan of Rs. 20,000, bearing interest at ten and a half per cent. 
The appellants were the mortgagors and the respondents the mo 5 


1. “Party No. 2 aforesaid agrees to obtain a sale of the undermentioned properties in his 
arte gett Ae E Or o eo ee mn af Ra: 91,509 a Mie sale 
price dt tie said properties within Cie period commencing Da ay aad op to gott Apri, 1ga 
thie said party 0.2 himself undertaking to bear all the expenses that may havo to be in 
respect of this and party No. 1 aforesaid, agrees to sell the said properties accordingly receiving 
the net amount of Rs. 91,500. í 

2. If this agreement does not stand cancelled under clause g igfts, this agreement shall be-id 
force only up to goth April, 1943. Time is the essence of this agreement. 

3. Should the said party No. 2 without making payment of the amount in full, be in arrears 
in respect of any instalment, out of the seven instalments of the Icase amounts payable in each year 
Oe pi enc Te Te a Aae Dayable by goth Staab 
1937, on the succeeding due date, ie., by goth April, 1938 or, should he i 
pay ig rhe irca kist chess pertaining to the lands covered by the lease which he Biosa hak 
to pay for the lease period, i.s., from fasli 1945 (1 rg6) to fasli 1352 (1949-43) as mentioned in the 
lease deai, thi sale agreement shall stand anedha] orthwith without reference to the 
due das and furthermore, the aforesaid party No. 2 shall forfeit all the rights and reliefs 
to the said party No. 2 under this agreement. Subject to the aforesaid condition alone we have 
entered into this agreement of sales, with mutual consent. 


+ As advance in respect of this sale agreement, the aforesaid party No. 2 has paid Rs. 10 to the 
said No. 1 in the presence of the Registrar. Excluding the said sum, the balance sale amount, 
riz., 81,490 only is yet due as of sale, aforesaid.” e 
On the samo day the land was leased to the a ts by the respondents for a 
period of six years. The relevant portion of this document runs thus: 

“ Tho said lessee shall pay therefor, the net lease amount after deducting all which he 
has promised to pay to this sald lessor In cash in sage saian sie! Re ody goth tember. 


payment of the entire amount on the respective due dates in the respective fass, in accordance 

Boe the ante periad of ease, bots all 1948 O Ces aes Tags as) cc na Ka 
> I to 1352 (1 7 to1 43) or should the said 

Jessee be in arrears of cash akin Gas oF aa celia Sout payment of 
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ance with the aforesaid due dates, the said lemeo shall make the entire loss caused to the said 
lessor, out of his own funds and on his personal liability. Besides, he shall forthwith t his lease 
right without reference to subsequent instalments. Further, the said lessor shall hereby have the 
i bpicntes inthe properties covered by tie sid Ise, without thee re ts and 
mout katimbang toe sald! lence sad to enjoy. the sen a Ha ie or to release the same to others 
according to his p Furthermore, should the said lessee be in arrears of cash rent in respect 
of any instalment without ing payment of the entire cash rent which he has promised to pay on 
the duo dates referred to above, said lessor hereby has the right to realize the said arrears of cash 
rent to, with interest al the rate of one per cent, per mensem from the date of default as stated 
sake, by ing kasta the anid lemes one: fads, andageiast Kimi personally A a: ” 


The first instalment of rent was paid in time. Default was committed in-respect 
of the payment of the subsequent instalments on the due dates. They were, however, 
paid in the following manner :—{i) The second instalment due on goth April, 
1938, was paid on the rgth May, 1938, and 1st October, 1938, and the payment 
was endorsed on the lease deed on the 25th December, 1938; without prejudice 
to the rights of the lessor on the basis of the sale agreement; (ii) the third 
instalment due on goth April, 1939, was paid on the 12th December, 1939, and 
the payment was endo on the lease deed ; (iii) the fourth instalment due on 
goth April, 1940, was paid on 22nd December, 1940; (iy) the fifth and sixth 
instalments due on goth April, 1941 and goth April, 1942, respectively were paid 
together on grd June, 1942, and goth July, 1942, to the fullest extent, The seventh 
“instalment was not paid as the suit out bf hich this appeal arises was instituted 
before its due date. pa . ia Na 
When the defaults occurred, correspondence started between the parties and 
the first of these letters is dated and May, 1938. This was issued after the appellants 
had defaulted in the payment of the second instalment. . It was stated herein 
that under condition No. 3 of the registered sale agreement is stood cancelled and 
that the appellants had forfeited all the rights and reliefs under the agreement 
` -which would ot be in-force thereafter. It also stated that if the amount was not 
paid within one weck with interest, the lease executed on gth January, 1937, would 
also become cancelled without reference to the subsequent instalments. Certain 
other matters which are not material were also stated in this letter. It seems that 
in pursuance of this notice the second instalment was paid, partly within a few 
days of its issue and partly in October, 1938.’ No steps were taken by the lessor 
to forfeit the lease and to enter into, possession of the property. The rent due 
for the subsequent instalment, as already mentioned, was received on 12th December, 
1939. When the fourth instalment was defaulted, a notice was issued on the rgth 
August, 1940, on behalf of the lessor again stating that the agreement relating to 
re-sale entered into on gth January, 1937, stood cancelled. Demand was made 
for.the amount due under the lease and it was further said that the lease also stood 
cancelled and that the lessee should not enter on the lands without ‘obtaining the 
permission of the lessor. A suit was threatened. This notice had the desired 
“effect and. payment was made of the amount due on the 22nd December, 1940. 
A third notice was issued on the 13th September, 1941, after default had been 
made in the payment of the fifth instalment. After repeating the whole history 
of the previous defaults committed by the lessee the notice proceeds to say that 
even now the amount due on goth April, 1941, has not been paid, that the lease 
has become forfeited and has been determined and as a consequence thereof the sale 
agreement has become cancelled. Demand was made for the payment of Rs. 1,450 
together with interest at one per cent. and possession was asked to be delivered 
of the leased lands. A suit was threatened if the requirement of the notice were 
not fulfilled. In spite of this notice the lessee committed default in the payment 
_ of the sixth instalment as well. Within a month of this default another, notice was 
issued by the lessor to the lessee. After referring to the previous notice it proceeds 
. EE ang PESE BAR aga aa bakat DEE O AE E peni 
and that the lessee is wrongfully occupying e poper oven theuge die 
has been determined. The amount duo was within- week from the 
5; t of the notice and delivery of possession was also for. A suit. was 
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threatened in case the lessee failed to comply with the requirements of the notice. 
It was after service of this notice that the amount due on the two instalments was 
paid, partly in June, 1942, and in July, 1942. It appears that on the 2oth 
July; 1942, accounts were made between the parties and the following endorsement 
was on the lease deed :— : oo 

“ For my having cultivated your lands at Villampati from goth April, 1940, onwards, amount 
paid by me to you on grd June, 1949, is Rs. 50, and amount this day, is., on goth July, 1944, 
B Rs. 450, Excluding amount setied as due by me to you up to goth April, 1942, is Rs. 447.” 
This amount of the two overdue instalments was paid and on account of interest 
owing to defaults, a sum of Rs. 447 remained due. No were taken to dispossess 
the lessee and to resume possession of the lands. On th age December, 194» 


lessee. After ing the previous history of the dealings between the parties, 
the notice stated as fo :— h A 
“ thereupon, Rs. and Rs. th Jul , that 
Fe ooh a ug ai Babalan sasha Ma b oat 
i i [esli 1351 and deliver possession of the properties to him 
anaa gank aiy al ya avi Deol E S t paying the balance due, without delivering 
I 


proper , improperly. , YOU, 

fas till possession of those lands is delivered as be paying cither paddy at the rate 
of 800 kalams of 54 Madras measures each or cash of Rs. 7,500 being the price thereof at the present 
market rate by way of demages and that you should also pay the amount of Rs, 447 together 
with the subsequent interest thereon”. g 
A note was appended to the notice in the following terms :— & 
Ai CR Ta AA fete grea ge a eee and 13th September 

late T. V 


1941, by the i Ayyar Avargal, the sale ee gth January, 1937 
on account of your t, further notice is hereby given to yuu 

it is not in force and that you have no manner of riglit in respect thereof.” 

On the 8th February, 1943, a was sent to this notice on behalf of the appellants» 

in which it was claimed that appellants were entitled to ific performance 

of the agreement and their right was unaffected by any of matters referred 

to in the respondents’ notice. On the 5th March, 1949, the a ts filed the 


suit giving rise to this appeal for the reliefs already stated with the results 
above mentioned. 

The trial Judge decreed specific performance on the finding that the penal 
provisions of paragraph 3 of the agreement did not come into so as to take 
away the plaintiffs’ right to obtain a reconveyance and that though the payments 
of instalments of rent were not made on the due dates, yet they had been accepted 
by the lessor without any reservation and this conduct on his part showed that 
he had agreed to extend the time for making them by waiving the delay. The 
plaintiffs were directed to deposit a sum of Rs. 2,1 due on the terms of the lease 
in Court along with Rs. 31,500, the sale price, an the respondents were ordered 
to take these amounts on executing the necessary conveyance. The learned 
J of the High Court held that the lessor did not, as he had a right to do, forfeit 
the ease, but that he made it quite clear that in acpepting the payments of rent 
after the due date he was still insisting on his right of ignoring agreement for 
re-sale, because the non-fulfilment of the conditions of that agreement. Following 
the decision-in Bastin v. Bidwell’, their Lordships allowed the appeal and dismi 
the plaintiffs’ suit for specific performance. j 4 

The guestjon for consideration is whether the High Court rightly held that the 
case stood decided on the rule laid down in Bastia v. Bidwell? . 

In any judgment the rule laid down by their Lordships of the Privy Council 
in Kilmer v. British Columbia Orchards Lands, Limited* and in Devendra Prasad Suku! 
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v. Surendra Prasad Sukull is applicable to this case in preference to that laid down 
in Bastin v. Bidwell*. icc nh tht Epek ra E bani saa 
Thomas? and it appositely brings out the distinction between the two sets of cases. 
In cases of non-payment of money on due dates the Court relieves against ponalty 
or forfeiture ; Gl ein Saye cf ates stk ead ooo ae dale 
is conferred upon tibial Wong ALA see period HE 
TE eA Nga eld pakan ie Ge a 
1937, 2 oened BPN payment of money at a stated period on the 
appieno by te Ky ondeni, then the ‘nile nid down be Dari Thomas? or 
tin v dols will opal On the other hand, if it is held that the provision 
that in case of non-payment of money, the lease as well as the sale agreement will 
‘stand cancelled is in the nature of a penalty or amounts to a forfeiture clause then 
the relief by way of specific performance cannot be refused and the rule in Bastia v. 
pane ee of them renewal of a lea could be chimed 


promised 
other on fulfilment of certain conditi..s. In these it was held that the 
privilege ‘could only be availed of if the co, litions on the ‘basis of which it was 
a Desi Thoma te pa << 


In Davis v. Thomas*, the z entitled to the ie equity of redemption 
-of a certain estate, Ceti fae T , in con- 
sideration of £1,800 ae up OE ihe m debt fre an additional sum of 
money paid to him. The ee E the estate to the plaintiff for a term 


of 99 years, determinable on the death of the survivor of him, his wife, and son, 
ata rent of £105, payable half-yearly at Lady-day and Michaelmas; and on 
the lease there was endorsed on agreement meee: by which it 
was a ea oe paid the rent due at Lady-day 
by the 4th of June, and the rent due at by the 26th of October, he 
should be at liberty to repurchase the premises at the price of 1,850, at any time 
‘within five years ; but if default were made in the payment of the rent within the 
“stated periods, the agreement was to be void. The plau.tiff failed in the payment 
of his ent at the periods akak Bult qwithin G06 vian apalied: to repurchase ond at 
the same time tendered the arrears of rent then due. The defendant refused to 


De ee ee 
benefit o E dye nr emia ite He was non-suited and the judgment 
“was delivered in the following terms :— - 
saka aa Resets cy PE NE BANG RE OTe an estate, 
and two years e a conveyance of that estate, and then, again, three months subee- 
quently, upon ohtaining a lease of the same estate from the purchaser, jracaras te be ederse npon that 
jer e bA Epo to repurchase the terms, —can I reasonably 
6 beca ge d e of repurchase, oll tho diferent inatruments form Pa of 
one conveyance ? ‘les Pam to bold that, and unless I am to it down, moreover, 


here), to- 
ee ap ey te 
that con l cannot pomibly artivo:af the conchalon the d of His Honour ought to 
to 


be reversed. “Loo of the condition, which is positive and 1 cannot say 
that the plaintiff comes in due of. tbat he has endtied: Het by bis o uct to the benefit 
which he now claims.” : 


In Bastin v. Bidwell’, on which reliance Has been ‘placed by the High Couri, the 
lease of a house contained a covenant by the lessee to pay the rent and keep the 
| kanaka at and to paint the outside and inside at certain fixed periods, the 

covenanting that the. lessee should be entitled, on giving six’months’ notice 
before the end of the term, to have a further lease for twenty-one years upon paying 
the rent and performing and observing the covenants in his lease. THe lessee 
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applied for a renewal of the lease,’ but the lessor refused to grant such renewal, 
on the ground that the covenants had not been fulfilled either at the date of the 
six months’: notice or at its expiration. It was held that the rmance of the 
covenants was a condition precedent to the lessee’s privi of having a renewed 
lease, and, the requisite: painting. and repairs not having been completed either 
when the six months’ notice was given or when it expired, the leasee was not entitled 
to a renewal of his lease. The learned Judge at-page 250 observed as follows: 


tal San To ne eee OF the whole thing, it APANGA that what ts graiited tothe 
tenant by this covenant ee He is to be entitled to renew, i.s., in every sense a : 
v 


I do not think the cases of . Eyra! and Stavers v. Curing? affect the matter at all. To u wie 
tochnical language in Beens v. Eyra1, this.is a matter which goes to the whole consideration, Itis 
obvious the meaning was this: the landlord must have intended by a covenant worded like this 


performing and observing the covenants.” ' I to Mr. Lecke, who argued this case extreme! 
this point, is it possible to deny that the of six ‘months’ notice was a precedent condition 
Of course, he bòund-to abrit that mist a condition. But then the same 


was 
is used with respect to the covenants. Tt is upon performing the covenants ; luok- 
at it grammatically, if ‘ on giving six months’ males ata worda in which a condiilon is expressed, 


clause, I construing this, as I i sh 
with regard to the whole and to the meaning and intention of the parties to be gathered from 


no means to pay it. They 
Se ef sol 10 tie ne eee © part OF ee mior Gage Property for the 


of them. could mutually enforce, subject 
ofcourse, to the condition that the seller could not enforce it within the timé stipn- 
lated. This point was not disputed by the learned counsel for -the respondents. 
He argued that the contract was unilateral up to a stage and bilateral- latet on. 
The buyer could -enforce the contract at any moment. “The seller was given 
the power to forfeit the lease and to cancel the agreement of sale“in case the 
payer defaulted iri-punctaal payments of the lease instalments. It has further 
to be observed-that the. buyer could not himself commit.a.default and then 

that the contract of sale-stood cancelled. The option to. cancel, was. vested 


_—— v- 
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the seller alone. He could: waive the cancellation if he so desired. No option 
of any kind has been conferred by this agreement on the buyer. He is not in a 
position to say “I will not buy the prone and I do not like to enforce it. I 
thank you for your indulgence but it does not now suit me to avail of it”. "He 
cannot commit default and say “ the agreement is at an end”. It is not a case 
where any indulgence has been shown: to’ the buyer or a case where a privilege 
has been cone len him, which he may: take: benefit of or not at his choice 
or at his sweet will pleasure and tell the seller that he does not want the contract 
of sale to subsist and is prepared to cancel it and make the seller bound by such 
declarations and conduct on his part. Under this agreement it was open to the 
seller to’ enforce specific performance of the agreement and to recover the price 
if the buyer committed a breach anticipatory, or otherwise. It cannot be disputed 
‘that if the market went down, the seller inspite of default, if he chose, could ifically 
enforce: the agreement. He. could do the sme even it ithe bayar armee bee 
‘that he did not want the privilege. This agreement is ‘one which binds both parties 
‘hand and foot with mutual rights: To a contract of this nature the rule of option 
‘contracts, like Bastin v. Bi 1 or of privilege cases like Davis v. Thomas? is. not 
: -applicable at all and the learned udges of the High Court were in error when they 
‘held that the case was concluded by the decision in Baptis v. Bidwell, °°”. 
z The correct rule applicable to the case is the one laid down by their Lord- 
‘ships of the, Privy eatin gers = a anik Orchard Ta ee 
In that case,an agreement for the respondent y of lands in Briti 
Columbia for a a be paid m insaaeni at specified dates contained a clase 
of forfeiture bothof the agreement and of all payments of past instalments of pur- 
chase money in case of default of punctual payment of any, 6ne instalment ; and 
time was declared to be of the essence of the agreement.’ Default having been 
made, the company sued to enforce the forfeiture. The appellant paid into Gourt 
the instalment due and counterclaimed for specific’ premi It held 
that the- condition of forfeiture was in 'the nature of a penalty from whith the 
appellant was entitled to be relieved on paymént of the purchase money due, 
mers beld that the case was entirely within ‘the ruling of the Dagenham Dock 
“case, i 7 r 1 soe ys i at ' ra 
“In In re D (Thames) Dock Company: Ex parte. Hulset, a company 
incorporated by of Parliament for making a dock agreed with a landowner 
to: purchase a piece of land for £4,000, of which £2,000 was to be paid at once,-and 
the remaining £2,000 on a future day named in the agreement, with a provision 
that if the whole of the -£2,000 interest was not paid off. by that day, in 
which respect time was to be of the essence of the contract, the vendors might 
re-possess the land as of their former estate, without any obligation to repay any 
part of the purchase-money and it was held that this stipulation was in the 
nature of a ty, from which the company was entitled to be [relieved on 
pavment of balance of the purchase-money with interest... . - 

In"Devendra Prasad Sukul v. Surendra Prasad Sukul®, a mortgage was executed 
in favour of certain persons to secure repayment of Rs. 2 000. cee 
‘the mortgage a registered sale deed was executed which the a ts sold 
‘part of the mortgaged property to the respondents for Rs. 31,000. sale deed, 
‘which embodied the act of transfer, was executed by the appellant and con- 
sented to by the other appellants. It stated that at that date Rs. 29,072 princi 
with interest and compound interest was due under the mortgage and payable 
to the mo and that of the purchase price Rs. 29,072 was left in deposit 
with the p “for them to discharge the sum due to the nfortgagees. Tho 
balance of Rs. 1,928 was paidin cash. The sale deed further stipulated that 
if the sum due to mortgagees had not been met by the purchasers by Becember 
ooo | 
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30 1925, and the consideration money remained with them, the sale deed should 
cancelled and null and void. The purchasers obtained possession of the 

and paid Rs. 10,000 to the mortgagees on October 15, 1925, in part di 

of principal and interest. Nothing further having been paid the appellants on 
ss nk 16, 1926, sought a declaration that the sale’ deed. had become cancelled 
and null and’ void and a decree for recovery of possession of the and 
for interest and meme profit. On September 14; 1926, the respondents paid the 
final balance of Rs. 22,131 due to the mortgagees. The Subordinate Ju was 
of the opinion that time was of the essence of the contract and declared the sale 
deed null and void. The High Court of Patna allowed the appeal and held that 
the sale was not a conditional one and that time was not of the essence of the contract. 


Council, -observed as follows :— . ire ee A 
“In the present case the contract of sale and the act of transfer are embodied in the same deed, 


contract of sale, idi date for completion of the contract of satisfaction of the balance'of the 


prescribed. In'the opinion of their. there is nothing in section 31, which merely declares 
that a limitation upon a condition subsequent is a lawful method exclude 


i 
; 
| 
i 
| 
. 
3 


contention of the appellants.” : 


at one per cent. and by his right to enforce specific performance of the agreement 
if the property fell in value. ee Ae eee oe pee 2 bag 
disproportionate to the injury suffered by seller on account of delay in the 
payment of the instalments. The clause therefore is in the nature ofa penal 
provision and the term is one in ferrorem. Moreover, the coming into existence of 
the right of’the buyer under the agreement is not conditional on the performance 
of: any condition. It is not a case of either a condition precedent ora condition 
subsequent because the rights under the agreement came into existence at once 
on its completion. It was conceded that next day after the execution of the 
agrement before any instalments fell due the buyer could claim specifie performance 
of the contract of sale, though the right of the seller to claim specific 

was postponed. That fact however does not detract from the binding nature 


on its non-fulfilment. ln my opinion, ore, clause 3 of the agreement is in 


by 
in respect of the injury caused to him by default of the buyer. 

Reference was made tò thé decision in Samarapuri Chettiar v. Sxdarsanachariar!, 
in which it was held that the right to repurchase was in the nature of an option 
and must be exercised according to the strict terms of the power. The material 
terms of the agreement were as follows :— ~~ g EOR 





13, (1919) 37 M.LJ. 109: I.L.R. 42 Mad. Bos. 


Woe oe 


fh 
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“(If you or any one authorized by you pay up the sale amount to me or my heirs atany time 

within five years from this day, within 21st October, 1915, myself or my heirs shall sel to you NE 
agreement ¥ c stipu period. the expiration of the said 

period, you will claim no right or privilege whatever to this agreement.” 
The plaintiffs did not pay ‘the price on the stipulated date and tendered it after 
a year and few months after the stipulated time. Sadasiva Ayyar, J., held that if 
the transaction evidenced by the document was not a mortgage, the right to repur- 
chase being an option must be exercised according to the strict terms of the power. 
The case is clearly distinguishable from the facts of the present case. It was not 
a case. where the seller could enforce specific performance against the buyer. . 
`- - Munshi Lal v. Ahmed Mirza Beg}, was however a case near.the present case and 
the rule laid down in it has greater application to thé facts of this. case than laid 
down in Chatter. Sadars andhar 2, It was observed therein that the 
remédy' of forfeiture given to the seller was in the nature of a liability imposed 
on the defendants as a puni t for their committing a breach of the 
In order to constitute a penalty all that is necessary to establish is that there is-an 
element of punishment in it, however well deserved and temperate such punishment’ 
might be. -It is not possible to say that in the present case there is,no element of 

Li t in the stipulation that default in the punctual payment’of instalments 
would not only lead to forfeiture of the lease itself but would also entitle the ‘seller 
to cancel a valuable agreement of sale ing property.,worth Rs. 31,500. It, 
has to be pointed out that the seller is at same time entitled to recover the full 
amount of the instalments along with quite.a good rate of interest... Reference 
was:also made to the decision ‘in: Burjarjt ji v- Madhavlal! Fesingbhai*. In 
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was' stipulated that on punctual payment of interest the loan shall not be called in 
for fourteen years and. that the per cent. interest stipulated. for, in the bond 
should be modified to four per cent. so long as interest at the said lower rate, was 
punctually paid. Default having been in the punctual paymsnt of interest, 
it was observed that the ri ts under the bond should be strictly performed. , This 
case is again one governed by the-rule relating to _option or concession contracts. 


"For the reasons given above I am of the opinion that the High Court was 
in error when it applied the rule’ in Bastin'v. Bidwell® to the agreement in quesion 
here. It should have been held that the default clause was in its nature penal 
and thé Court ‘could grant relief against it on giving proper compensation to the 
seller, (| |. Mi : . 
"There is another aspect of this case on which the trial Judge based his decision» 
He held that by receipt of subsequent payments of the lease instalments the lessor 
had waived the forfeiture of the lease and as soon as that stood waived, the penalty 
mentioned in clause 3 of the sale agreement automatically became unenforceable. 
H beard ag ‘rent were treated as good payments under the lease, and con- 
doned the ult, clause 3 of the agreement in that event could not furnish a defence 
to the respondent to resist a claim of specific performance. The High Court 
affirmed the decision of the trial Judge on the question of waiver. This finding 
was not' challenged in, the first instance before us by the learned counsel for the 
apada Te ee ek tail end of his argumsnts he urged that as regards 
payments of. the fifth and the sixth instalments there was no waiver by 
acceptance of the overdue instalment.. It was conceded that the first folr instal- 
ments having been received the lease subsisted till then because’ the act of the'lessor 
Ss kat ‘ = K 
I. ee) LLR. 8 Luck. ké Tg. 
2. (igi9) 37 M.L,J. Yoo: ILR. 42 Ma 4 


at T Bam. 610. 
5. 


1981 1 A.Q. 476. 
1881) 18 Ch. D. 238. 
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in iving those instalments put an end to the right of forfeiture. Receipt of 
rent after forfeiture has been incurred is an act inconsistent with the continur 
ance of forfeiture ; in other words, ‘such a receipt is inconsistent with the termina- 
tion of the lease. As regards the fifth and the sixth instalments, however, all 
that happened was that the amount already duc was received. In the terms of 
section 112 therefore there has been no waiver of this forfeiture. The finding as 
to waiver can, however, be supported on the ground that when accounts were made 
between the parties in July, 1942, and a sum of Rs. 447 was determined to be 
due, and the payments made in June and July were treated as payments 
towards instalments of rents overdue, the accounting seems to have 

on the assumption that:the lease still subsisted. It is not conceivable that the 
lessee made accounts with the lessor and paid the amounts of the two overdue 


instalments and admitted liability for the interest due pt on the understanding 
that the lease still subsisted. It has to be t these accounts were 
made in July, 1942, and were for the period ending goth il, 1942, the date 


on which the sixth instalment fell due. If the accounts been made up to 
July 1942, the, matter might have been different. In my opinion, this account 
“was on the basis that the relationship of lessor and lessee still subsisted and the 
Me pondent had grei up the demand for enay on the leased premises. The 
notice issued after July, 1942, calling upon the lessec to give up possession also indi- 
cates that the aed or possession was not ed seriously. It 
was only when 477 were not paid that the demand for coud [aaa 
was repeated. . Be that as it may,.even if no waiver is held proved, the provision 
of sections 114 and 114-A of the Transfer of Property Act would fully appry 2 


he had incurred by reason of the defaults. If the lessor, as threatened by him, 
instituted a suit for dispossession of the lessee on’ the basis of the defaults in | 
the lessee was entitled to plead in defence the provisions of section 114 of the Transfer ` 
of Property Act and the Court was bound to dismiss the suit if the amount due 
was paid in Court. That being so, it cannot be held that the lease stood automati- 
cally fotfeited. Once it is held that the lease does not stand automatically forfeited, 
and the penal clause of forfeiture in the lease is unenforceable in view of the provi- 
sions of section’114 of the Transfer of Property Act, it is difficult to hold that by 
virtue of clause 3 of the “meni the contract of sale stands cancelled. One 
act of default in of the same amount of money entailed in its consequence 
two penalties and if relief is given in respect of that default by the Court, that 
does away with the forfeiture of the lease, it is not possible to. hold thatthe other 
ty for the same act can be enforced by the holder of it. . The sting of the’ 
ult clause primarily had a fatal effect on the lease, but once it is held that 
the sting is of no effect, then it is difficult to say that it can fatally affect the agree- 
ment. The agreement of re-sale and the lease were substantially parts of one. 
t. The lease was to subsist for six years because:that was the outside’ 
timit fred for the enforcement of the t. It could never have been intended 
that the lease would subsist but the sale agreement would stand cancelled. Either , 
both stand cancelled or both have to be considered alive. It cannot be that one, 
is afloat and the other is drowned. Relief against forfeiture is given on payment of * 
the amount due along with full compensation and once that is done, the punctuality 
of payment of instalments no longer remains as the essence of the contract. Any , 


ship and injustice. The value of property has gone up considerably. e respon- 
Sets wish o> retain it under coves of the default clause, which claus: causi @ very 
small injury tb them and for which they can be adequa compensated, while 
strict enforcement of it operates to the great detriment of ts. Such 
a harsh’co ce, if possible, has to be avoided if it does not in way transgress 
any well-establi principles. Such a course is consistent with the rules of equity, 
justice and good conscience. It must also be observed that the acceptance of 
ee ee | Nana ng kanari by instalments by a creditor amounts to a, 
waiver of a default clause’ which provides that on non-payment of any instalment 
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the whole amount will become due. When a creditor is entitled’ to claim the 
whole amount and yet he receives one or two overdue instalments it is inconsistent 
with the right to claim the whole amount and thus amounts to a waiver. .If the 
instalments payable under the agreement are treated independent of the lease 
money, then receipt of the overdue instalment by the creditor amounts to a waiver 
of the default and annuls the penalty of cancellation. 


For the reasons given above I am of the opinion that this a poal should be 
allowed, the decision of the High Court set aside and that of the ial udge restored. 


; ngak a J.—I regret, that it has not been possible for me to accept the view 
taken by majority of my learned coll . In my opinion, the decision 
of the High Court is wrong and this appeal should be allowed. 

The suit out of which this appeal arises was commenced by the present appel- 
lants as plaintiffs, for redemption of an alleged mo by conditional sale, of 
the property in suit, the mortgage said to be constituted thie document the 
first of which rted to be an out-and-out sale of the property in question, the 
second an indenture of lease executed by the purchaser in favour of the vendor 
in of the same and the third an agreement of re-transfer by which the vendee 
seen ts re-transfer the property to the vendor on the terms and conditions set 
out therein. In the alternative, there was a prayer for specific performance of 
the agreement for re-purchase in case the documents were held not to constitute 
a mortgage in law. ae va 
. After the case was opened in the trial Court, it was ruled by the learned 
Subordinate Judge that as admittedly there were more than one document in the 
present case and the condition of re-transfer was not embodied in the same instru- 
ment which effected or purported to effect the sale, the transaction could not be 
ed as mortgage in view of the proviso to clause (c) of section 58, Transfer 
of Property Act, introduced by the amending Act of 1929, and the plaintiffs, therefore, 
were not competent to evidence to show that the three documents taken 
together amounted to a- transaction by way of mortgage. This position, it seems, 
Was not controverted by the plaintiffs when the case came up in a before 
the High Court, and-the point has not been canvassed before us. ¢ are not, 

ore, concerned with the question of redemption of any mo: in the present 
case ; the only ion for consideration is whether the Plaintiff ore entitled to a 
decree for Tete se ormance of the agreement for re-sale of the suit property ; 
and on this point Courts below have taken divergent views, the trial Judge 
being of opinion that the plaintiffs were entitled to a decree, whereas the High 
Court in appeal has held otherwise. f 

To appreciate the contentions that have been raised before us, it would be 
necessary to narrate a few material facts. The plaintiffs appellants, who are 7 
in number, are members of a joint Hindu family and the property in suit, com- 

ising an area of 32.17 acres of wet land, was admittedly owned by this ily. 
On tel Ocha 1, the appellants 1 and 2 acting on behalf of the whole ily 
borrowed a sum of Rs. 20,000 from one Visvanath Ayyar, who together with his 
‘two brothers, constituted an undivided Hindu family, and, as a security for the 
loan, executed in favour of the creditor a simple mortgage bond hypothecating 
the ve in dispute along with other properties, the interest stipulated to be 
pai 104 per cent. per annum and in case of default 12 per cent. annum 
with y rests. On rath of March, 1929, the appellant No. 1, as of the 
family, borrowed a further sum of Rs. 5,000 on the security of the said property 
and executed a second bond in favour of Balasu Ayyar, who 


these debts and in the inning of January, 1937, the total amount due on the 
mortgages after crediting the payments already e stood at Rs. 31,300. There 
were talks between the parties ing the convenient of pa of these 
debts and eventually the three jing karni Waga JAJA pa kan one OF 
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which was ‘executed on, 7e of ear? A and two others on. gth of January 
following. By the first deed (Exhibit D-1) the mortgagors sold to Balasubramania 
Ayyar the suit property for a consideration of Rs.. 31,300 which was the amount 
due by the onde on the two mortgage bonds mentioned above. Two days later, 
on gth of January, 1937, Balasubramania executed a deed of lease (Exhibit D-4) 


in respect of the same property. in favour of a t No. 1 for a term of 6 years” 
and odd months, the lease to expire on 30th il, 1943. The total rent payable 
for this period was stipulated to. be paid in , seven instalments ; the first instalment 


of Rs. 700 being payable before the goth of September, 1937 and the ini 
six yearly instalments of Rs. 1,450 each to be paid within the goth April, 198° 
and the same day in each of the.five successive years. It was laid down in 
deed of lease that in default of payment of any of these instalments on or before: 
the due date, the lessee should forfeit his interest in the lease. Simultancously 
with this indenture of lease and on the same day there was an agreement for sale 
(Exhibit P-1) executed by and between the lessor and the lessee, by which it was 
that the lessee would purchase the pro in suit from the lessor on payment 
a sum of Rs. 31,500 which could be paid any time between then and the goth 
of April, 1943, and the stipulation as to time would be of the essence of the agree- 
ment, Clause 3 of this agreement, which -is material for our present purpose, 
runs as follows :— oe : om 
“ Should the said party No. a (the lesee) ce svar fear ortie pte ar E 
in respect of any the lease amounts pa in each 
1937, on April, 19388. 2... 6 f 


said party No. 2 shall forfeit all the rights and reliefs belonging to the said party No. 9 under this 
agreement.” 


It is to enforce specifically this contract of sale that the present suit was brought. 
Th Balasubramania alone figured as the ostensible , in the sale deed, 
it is not disputed that he acquired the property on of the family. , There 
was a partition between him and his other brothers and the property in suit ther 
with all rights and liabilities attached to it was allotted to Rangaswami Ayyar, 
one of the brothers of Balasubramania. Rangaswami-died in 1942 and his two 
daughters, who are his heiresses in law, are the defendants in the, present suit. 

The suit was filed on 5th of March, 194g, and simultaneously with the filing 
of the plaint, the plaintiffs deposited, in Court, the-sum of Rs. 31,500 which was 
the money payable under the terms of the agreement of sale. It was 
not disputed that the money was paid within the time specified in the agreement 
and the only substantial defence which the defendants put forward, in resisting 
the plaintiffs’ claim for specific enforcement of the contract of sale, was that there 
being default on the part of the plaintiffs in payment of the rent instalments due 
under the lease in terms of clause 3 of the agreement of sale, the agreement stood 
cancelled under the provision of that clause and the plaintiffs lost all their rights | 
under it. This is the point round which the whole controversy between the parties `` 
practically centered. N , 

The learned trial Judge on a consideration of the facts appearing on the record, 
held that out of the seven instalments of rent payable by the lessee, the first instal- 
ment was paid within time as contemplated by'clause 3 of the agreement of sale 
and the seventh instalment had not become due when the suit was filed, though 
the plaintiffs averred their readiness and: willingness. to deposit the amount due 
under this instalment as soon as the’ Court directed them to do so.- As regards 
the remaining’ five instalments, the finding of the Subordinate Judge is that all 
of them were paid after the due dates. The second instalment which was payable 
before the gih. April 1938, was paid y on 1gth May, 1938, and partly on the 
ist of October following. Soon after the due date for this instalment expired, Bala- 
aaa nng ie eer (Exhibit P-a) to the first plaintiff on 2nd May, 1938, intimat- 
ing to him as there was default in the payment of the lease ‘amount within the 
due date, the agreement’ of sale stood cancelled, and ‘if the amount was not paid 

87 
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together with interest within one week from the date of the notice, the lease would 
be cancelled also and the property let out to others. The two pa ts mentioned 
above, though made out of date, were, however, accepted by lessor, and on 
25th December, 1938, the endorsement (Exhibit D-4c) on the back of the lease, in 
token of this payment, expressly stated that the lessee paid these amounts without. 
` prejudice to the rights of the lessor to cancel the t in case of default of 
any future instalment: The Subordinate Judge held, therefore, that the delay in 
payment of the second instalment was expressly waived by the lessor. 
kg Lan E E a ue ee 1939, was actually ‘paid 
on 12th of December, 1939, and accepted by the: lessor. is is evidenced by the 
endorsement (Exhibit D-4d) and it is to be noted that Rangaswami, to whom this 
property was allotted on partition, did not, after this default, serve any notice 
upon the plaintiffs -complaining of non-payment of this instalment. The fourth 
instalment, which had to be paid before goth of April, 1940, was not paid till the 
and December in that year. On 19th August, 1940, Rangaswami Ayyar gave a 
notice (Exhibit P-g), to the plaintiffs stating iter alia that by reason of non-payment. 
Sf Hic instalment baih the Tema aud the Agedin for stood cancelled. He, 
however, accepted the amount when it was paid in December, 1940, and the endorse- 
ment (Exhibit D-4e) which evidences this payment; describes it as the lease amount 
due on goth April, 1940. The fifth instalment payable on goth April, 1941, was 
not paid within that year at all, and. ap tly it remained unpaid’ when the 
sixth instalment became due on goth April, 1949, although a notice (Exhibit P-4) 
in terms of the previous notices was sent by Rangaswami to the first. plaintiff on 
13th September, 1941.. After. goth April, 1942, Rangaswami A gave another 
notice (Exhibit P-5) in which it was stated that as the lessee did not pay the fifth 
instalment, the lease was determined by the ious notice (Exhibit P-4) and the 
lessee was, therefore, in unlawful possession of: perty which he surrender 
at once and pay. the lease, amount by way GF Jamaga After this, the: plaintiff 
p Rs. 2,450 on 3rd of June, 1942, and the balance of Rs. 450,0n roth of July, 
vee The endorsement ‘evidencing this payment ‘is (Ebi it -D-4f)+ and it 
! ` “For my having cultivated your lands at Vilampetti from F 1 amount 
paid by me to you pn grd Ta Ba 6 ghd awak Nee ney amount 
paid this day, is., on goth July, 1942, is Rs. 430 (four hundred and fifty). , Exchiding this amount 
settled as due by me'to you up to goth April, 1942, is Rs. 447 (four hundred and forty-seven).” 
The learned Subordinate Judge was of opinion that'the two ts aggregating 
to Rs. 2,900 fully cévered the amounts due under the fifth e'sixth’ instalments 
and'the sum of Rs. 447 méntioned in the endorsement represented only the interest 
due on atcount of belatéd payments. It was held by the Subordinate Judge 
that although all the five instalments ‘were paid after the expiry of due dates, 
on each occasion the irregularity was condoned and the delay waived by the lessor 
» Who accepted’ the payments `as -instalments due under the- . It is true, the 
. learned Subordinate Judge points out, that the agreement of sale created an obli- 
tion separate from: and Jk wan pk, of that created by the lease but the payments 
t had to be made under clause 3 of the agreement were in reality payments 
‘due under.the lease. If overdue instalments were accepted by the lessor as payment 
of instalments under the lease and the forfeiture incurred for non-pa t was 
waived, it would amount to acceptance of payments under the terms of the agree- 
ment also, unless an intention to the contrary was expressed by the lessor when he 
accepted these payments. According to the learned Subordinate-judge the endorse- 
ments did not: show. that these payments were accepted subject to any reservation 
of the rights of the lessor under the agreement of sale. Even taking these payments 
in relation to the agreement for sale merely, the Subordinate Judge held that under 
section 63 of the Indian Contract Act it was open to the promisce to dispertse with 
or remit the performance of a contract either in whole or in part or to extend time 
for its PEES The circumstances of this case indicated ia R eae oo 
Payments was extended by the'lessor. The resylt was that the plain- 
AT ng Are git pie sane of the contract was allowed and, they. were 
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directed to pay the sum of Rs. 1,450 due under the seventh instalment and also 
certain other sums of moncy as interest and revenue cists. 


Against this decision, the defendants took an appeal to the Madras Court 
and the appeal was heard by a Division Bench consisting of Leach, C.J. nd Laksh- 
mana Rao, J. The learned Judges while accepting, or rather assuming as correct, 
the findings of fact arrived at by the trial Judge held differing from the latter that 
irrespective of the fact that the ‘lessor did not insist on a forfeiture of the lease for 
non-payment of the instalments, as the payment of these sums at stated times was a 
‘condition precedent to the enforceability of the contract of sale, the plaintiffs, 
who did not fulfil these conditions and were in default according to law, were 
incapable of enforcing the contract. In this view of the case the Judgment of the 
tia] Court was reversed and the plaintiffs’ suit dismissed. = 


Being aggrieved by thie dechion: the penam ape ied fan nadi ka ac leaves 

to the Privy Council. Before the records could be transmitted to England, 

JA ede Tamat Was cer d EAEE EO a aa appeal as now 
ica a aati Saat 


only point for our consideration in this a is whether the High Court 
ria a Poli that in view of the plaintiff’ failure to fulfil strictly the conditions 
Sai cnet aie Tha saree engal bore the contract stood cancelled 
d was incapable of being enforced in law. To answer this question we have to 
gr agent sponse cnt ton of Bg 
clause 3 of t, for PO cere tion of 
oe ee a 
‘| The document is divided into four clauses: The first clause oda 'the 
iby and between Ayyar on the one hand and the plaintiff 
o. 1 on the other and the latter agreed to buy and the former to sell the suit 
properties for a consjderation of Rs. 31,500 exclusive. of. all expenses which are 
to’ be borne by the purchaser, the purchase many ia (be. paid any. Sie higen 





| De EO age ne nan ee oe In m opinion, this Was not a mere 
which 


privilege or concession given to the plain could avail of on fulfilment 
of certain terms. The three documents, though in law would not constitute a 
were really “parts of one and the same transaction and the agreement 

seems to be. that the vendors would remain in occupation of the property as lessees 
under the purchaser, and the latter would refrain from taking possession of the 
same unless and until the vendors fail-ta purchase the property in terms'of the 
agreement. It was a bilateral t creating rights and, liabilities on both 
a ee ere ee ich the defendants predecessor agreed to keep 
for a certain length of time. The fact that a period of six years and odd was 
EA fo ma alena (he purchase Base SI am ak The stipulation as to time 
Poeni ane Man, in fact, the essence of the agreement but such covenants occur 
in ordinary contracts of sale and do not by any means affect the nature of the 
transaction. ‘I am unable to hold 'on the facts of this case that the plaintiffs got 
ahything in the nature of an indulgence by reason of‘ this contract. Apparently 
kapal a a eee) and 0 property. They had already got 


Rar gon, wi was thos exact amona: (obo aly cid foe the father gue OF 


was'the. exact amount due -in Jan , 1937, the conveyance 
executed. The conveyance was taken obviously because the r3 
Wareno lam DORNON at that tine O: pay e Nre rika 99 mêne in It 
was not, howpver, against the interest of the mortgagee purchaser to let the debtors 
e ai ang any ead rg cer og Rs: 31, porin ona a 
was amount due at that date of the sále, provi they got pe gears 
eda ah b ag angagra ang period which-was allowed.to the laintifh to 
complete the purchase. , This was.the bargain -between the artes Which appa 
was for the benefit of the both sidés and in my opinion, it is to be treated 
as an ordinary contact oftale-and not a mere indulgence or privilege given to one 
side o 


Rs. Suo Wa 
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“ The second clause lays down that if the agreement does not stand cancelled 
under the subsequent clause 3, it shall remain in force up till goth of April, 1948. 
The stipulation as to time was made the essence of the agreement and it is not 
disputed by the parties that this, in fact, was the position in law. Then comes 
the third clause, the material portion of which I have set out already. It is to be 
remembered that on the very day that the agreement was entered into, there was a 
lease granted by Balasubramania Ayyar to the plaintiff No. 1 in t of the pro- 

in suit, period of which was exactly the same during which the agreement 
or sale would remain in force. The rents for the lease were made payable in 
certain instalments, the dates of which were fixed and it was one of the conditions 
of the lease that the lessee would forfeit his interest if there was default in the payment 
of any of these instalments within the specified time. The intention of the parties 
clearly was that the party to whom the property originally belonged would remain 
in occupation of the same as lessee under the other party on payment of rents within 
certain fixed dates so long ashe was not exercising the right of purchase under the 
terms of the agreement. To ensure due payment of these rent instalments, there was 
a forfeiture clause in the lease which entitled the lessor to avoid the lease in case of 
default in the payment of rents ; and to make the position of the lessor still stronger, 
it was laid down in clause 3 of the agreement that in case there were arrears in respect 
of any of the instahments of the lease amounts after the due dates mentioned in the 
agreement, the agreement for sale would also stand cancelled and the plaintiffs 
will lose all their rights under it. Strictly speaking, the payments required under 
clause 3 of the agreement were not payments in connoction with the sale at all; 
pe Wa ani arane and collateral to the transaction of purchase and sale 

the only object was that the threat of losing all benefits under the agreement 
might keep the lessee perpetually alert and alive to his duty of paying the instalments 
of rent with punctilious regularity. The rest of the document is not material for 
our present purpose. 


Now, it has been found both the Courts below that there was, in fact, a 
failure on the part of the plaintiffs to pay five out of the seven instalments in proper 
time. TE kas alsa been foimd by both the. Courts that all these payment oleh 
made subsequent to due dates, were accepted by the lessor. The question is what 
is the legal effect of the acceptance of these overdue payments? Can the lessee 
be said to be in arrears in regard to these instalments within the ing of clause 3. 
of the agreement and as a result thereof to have lost all his rights under the same ? 
The Division Bench of the High Court answered this question against the 
laintiffs, relying on a decision of Kay, J., in Bastin v. Bidwell}, where the learned 
Judge relied, amongst others, on an earlier pronouncement of Mellish, LJ., in 
inch v. Underwood?. It seems to me that the decision in Bastin v. Bidwell! has 
very little ing on the present case. In that case there was a covenant by the 
lessor of a house that the lessee would be entitled on giving six months’ notice before 
the end of the term, to have a further lease for 21 years “ upon paying the rents 
and observing the covenants in the lease.” The: coroas were at the eases 
would pay the rent, keep the premises in repairs and paint the outside and inside 
of the house at stated periods. The lessee applied for renewal by giving six months’ 
notice before the end of the term but the lessor refused to grant such a renewal 
on the ground that the covenants were not fulfilled. The lessee brought a suit for 
specific performance of the contract and it was dismissed on the ground that the 

ormance of the covenants was a condition precedent to the lessee’s privilege 
of having a renewed lease and the requisite repairs and paintings nat having been 
done—neither when the six months’ notice was gi nor when it expired the 
lessee was not entitled to a renewal of the lease. The decision is an authogity for 
the proposition which can scarcely be disputed that when the contract is in its 
origin conditional and dependent upon the fulfilment of a condition precedent, 
it is a good defence to a suit for specific performance of such agreement that the 


1. (1881) 18 Ch. D. 238. 2. (1876) a Ch. D. 310. 
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condition precedent was not fulfilled. It is to be noted that only a privilege of 
renewal was given in this:case to the lessee which was dependent upon the perfor- 
mance of a condition precedent, and this condition was not performed at all In 
the case-before us, as said above, the plaintiffs were not given a mere privilege 
or option of re- and the payment of the lease instalments was nota condition 
precedent to accrual of the contractual right. . The rights under the contract 
were already in existence and the non-payment of rent was to work forfeiture of 
existing rights. Quite apart from this, in Bastin v. Bidwell the condition was not 
performed at all, and the question that arises for consideration in the present case, 
namely, what is the effect of the acceptance of the belated performance by the 
promisee, did not arise for consideration in that case. : 

The observation of Mellish, L.J., in Finch v. Underwoood* does not carry the 
matter any further. In this case also there was a contract for renewal by the land- 
lord conditional on the ormance of certain covenants by the lessee, one of which 
was that the interior of the premises should be kept in repairs. One of the tenants 
had become a bankrupt and the other tenant applied for renewal of the lease. 
Admittedly there was want of repairs in terms of the covenant at the date when 
the new lease was applied for. It was held that the tenant was not entitled to renewal; 
firstly because, the condition precedent to the renewal of the-lease was not fulfilled 
and because, the.agreement being to grant a lease to two persons jointly, 
the landlord could not be called upon to grant lease to one of them. It appears 
that in this case there was a clause in the lease entitling the lessor to exercise his right 
of re-entry if there was a failure on the part of the tenants to eee 
or both of them became bankrupts. One of the tenants, as ‘above, did become 
a bankrupt and in spite of this the landlord went on accepting rents from the other 
tenant without exercising his right of re-entry. Mellish, L.J., observed in course 
of his judgment that from the that the landlord, waived his right of re-entry 
which he could exercise by reason of one of the tenants having been adjudged a 
bankrupt, it did not follow that the condition precedent to the granting of the new 
lease was also waived. The learned Judges of the Madras High Court seemed to 
think that these observations of Lord. Justice Mellish fortified the view they had 
taken, aoe Cara although the lessor did not forfeit the lease in the present case 
and waived forfeiture by accepting the defaulted payments of rent instalments, 
that by itself would not amount to waiver of the forfeiture of the rights of the plaintiffs 
under the agreement for sale. The learned J totally ooked that specific 
performance was refused in the case of Finch v. Underwood* on the ground of non- 
repair of the premises by the tenant which was a condition precedent to his being 
entitled to a new lease under the terms of the tenancy and which condition was not 
fulfilled gt all. The learned Judges also overlopked that the landlord in that case 
by ing rent from the lessee only waived the forfeiture occasioned by the 
bankruptcy of one of the tenants and this-had nothing to do with the covenant 
relating to the repairs of the premises which remained unfulfilled at-the date when 
the renewed lease was prayed for. In the case before us, tho the payment of the 
rent instalments was necessary for keeping alive the rights of the lessee under the 
agreement, yet the obligation to pay these rents arose out of the lease and not 


out of the t for sale. The payments were identically the same and if the 
lessor. treated them as proper pa ts under the lease, the condition of clause 
of the agreement would acie be fulfilled. Lastly, in Finck v. Undercooad’® 


there was no on of the lessce’s losing any existing rights as in the É : 
The right to a ould see WE ee 
admittedly one of the covenants was not fulfilled. It seems to me that the decisions 
relied upon by the learned Judges of the. High Court are of really no assistance 
to us, and to arrive at a decision in the present case there are two-matters which 
requirt consideration — .  ' di . k i 





1. (1881) 18 Ch, D8‘ag6. ~ OT OO l g. (1876) 2 Oh. D. 410. 
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(1) Whether on the facts of this case the acceptance of the overdue instal- 
ments of rent by the lessor amounted to waiver of the forfeiture of the rights of the 
plaintiffs under the provision of clause 3 of the agrecment of sale? And 


-i - (2) Even if there was no waiver of forfeiture by the predecessor of the defen- 
dants, could the plaintiffs claim relief against such forfeiture under any principle 
of law or'equity? — > + he ; , BA agate Tales! Ct nce Base 
2 ayer H i man a "ope api a © of ; 
- "So far as the first point is concerned, it-cannot be'disputed that the conditions 
laid down in clause g of the agreement were exclusively for the benefit of the first 
party and it was for that party to choose whether the agreement should be avoided 
gr not when there was default by the other side in the performance of the covenants 
contained in that clauge., | It cannot be and his not beèn argued that the agreement 
“automatically stood cancelled as soon as there was default in the payment of any 
‘of the instalments of rènt by the plaintiffs. It was certainly open to ubramania. 
or Rangagwami Ayyar.td remit he parmieni of all or any of these ïi e 
or to ertend the time for payment of the same, and there was nothing in law which 
‘prevented the first party from waiving the forfeiture that would result froni: non- 
“payment of the instalménts at proper peel the other party. | The point for our 
consideration is whether on the facts admitted and found there has been such waiver 
‘on the part of the ‘defendants’ predecessor. Ordinarily, acceptance of, overdue 
instalment is treated as prima facis evidence of waiver, though by itself it may not 
be conclusive on the point. | faiver may be proved by a variety of facts and i is 
not possible to define them exhaustively. On behalf of the respondents it has been 
argued that there was. ro’ waiver of forfeiture of the rights under the agreement 
in the present case ; firstly ‘because the defendants’ predecessor even if he accepted. 
payments of these instalments as pdyments under. the lease, did not treat them as 
‘payments under the ay at all. TA Pe it is said that the 
Teih dants’ predecessor having elected to forfeit' the agreement by expressly serving 
‘a ‘notice upon’ the plaintiffs, the acceptance of rents which prior to the date 
‘of the notice would not amount to waiver of forfeiture. It is also argued that 
the Courts below were wrong in holding that the lessor did not forfeit the lease 
- The first contention is really not of much substance. ` As has been said already, 
‘the payments required to be made under clause 3 of the agreement were not pay- 
ments in relation to the contract of sale at all; they had to be made by the second 
pany eny m i > of his obligation as lessee under the first party. If the 
“party accepted instalments as proper payments under the lease, there 
in fact would be no arrears of any instalment’ upon which the forfeitgre clause 
could work. Even conceding, as has been ‘said by the learned Subordinate Judge, 
“hak Ieas ODEA tothe lessor to sy Har even if he “accepted the caveuente union 
the lease, he did not abandon his right under the agreement, the fact remains that 
he said nothing like that and in the absence of any reservation to that effect, he 
“would be deemed bound by the legal consequences of his own action. ` eas 


As isiné the second contention, it would be seen that the first notice giver 
by ia to the plaintiff No. 1 (Exhibit P-2) is dated the and of May, 
1938, and as the first instalment, which was payable within. goth of September; 
1937, Was w actually on 27th October, 1937 and the due date for the second 

it already expired, it was stated in this notice that the addressee. had 
forfeited all his rights both in the lease as well as in the sale agreement. After this, 
a-part of the second instalment was paid on 13th May, 1938 and the balance on 
the 18th of October following. Acceptance of these amounts, which were, due 
prior to the date of forfeiture, may not amount to waiver. But the endorsement 
of payment (Exhibit D-4c) made on 25th December, 1938, expressly. stated that 
the amounts were paid subject to and without prejudice to the rights of the lessor > 
to cancel the agreement on account of default in the payment of any instalmént 
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in future. Forfeiture for default in the payment of the first and the second instal- 
ments was thus expressly waived by the defendants’ predecessor. The third instal- 
ment fell due on goth Apa, .1939 and it was paid on 12th December, 1939.. This 
ent was accepted and Rangaswami Ayyar, to whom the property was allotted, 
Bee ao oye ore a eee a ee 
easel ngapa by aaor 7. wila sa eth a eho manga a 
the due date. The delay in payment of third instalment was thus condoned 
by Rangaswami Ayyar. .The fourth instalment, which was due on goth April, 
1940, was not paid on that date and certainly this non-payment could have been 
made: ground for forfeiture. Rangaswami did serve a notice: Se E? on 19th 
of August, 1940, expresaing his intention to cancel both the lease and a ee 
After this notice, he accepted payment of the fourth instalment in: 1940. 
This acceptance again, by itself may not constitute waiver as the amount 
was already due. Bre Con Aelia eh eal toe eee aia 
instabnents which fell due on goth April, 1941 ee 
On 1gth September, 1941, Pie ee gota A 0. 7 (Ex. Paa) 
intimating to ‘the lessee that the lease and the ot had both been cancelled 
as the third’ and the fourth instalments had not n paid in proper time and the 
fifth instalment had not been paid at all. Neveu aga aa ton wee by 
plaintiff No. 1. On 8th of May, 1942, another notice was by Rangaswami 
Ayyar to plaintiff No. 1 P-5), in which it'was said that the lease was cancelled 
already by the notice P-4) and the lessee was in unlawful possession of the 
property which he must er at once and that he should pay the instalments 
of rent with interest as damages. The most ittportant thing in connection with 
the notices is that it docs not say an about the t of sale and does 
not purport to cancel it. So far as t for is concerned, the defen- 
dants’ predecessor purported to cancel it by the two notices P-3 and Ex. P-4) 
which were sent on 1gth of August, 1940 and 13th September, r941. The 
instalment had not then become due and on the facts found by the trial Judge 
which were not reversed in appeal, the amount due under the sixth instalment 
must be taken to have been paid by the plaintiffs : partly in June and in 
July 1942 and accepted by the defendants’ predecessor. For purposes o 
alive the agreement for sale, it was immaterial that a sum of Rs. 447 still 
outstanding as interest, for clause 3 of the kakak Gf inion Gey 
and not of any interest due upon the same. t was also immaterial that in Ex. Daf 
the amounts were not specifically described as lease baa saga but as one portion 
of these really represented the sixth instalment which became due after the notices 
Poy and Ex Pa) were inici, the acceptance of that amount after the defen- 
ts’ predecessor elected to forfeit the agreement for sale, would certainly amount 
to waiver in law. The subsequent notice (Ex. P-6). given by 
-after the death of Rangaswami Ayyar cannot revive the forfeiture which was already 
waived. I think, therefore, that on the -facts of this case, as have been found by 
the Courts below, it must be held that there was waiver of the defaults in the pay- 
ments of the lease instalments as contemplated by.clause 3 of the agreement 
acceptance of these instalments after the due dates. 


` TEE EEEE T E Gly ENRE O E E E 
iagat an and the concurrent findings on this point by both the Courts below 
are perfectly right. As the trial Judge has correctly pointed out, there was no 
forfeiture exercised by the lessor in connection with the sixth instalment and the 
last notice (Ex. P-5) does not refer to this. instalment at all. After the right 
of forfeiture wes exercised on the basis of non-payment of the fifth instalment, the 
sixth instalment was acoepied and this would constitute waiver of forfeiture according 
to law. sing aay ar eee Pae A e naa nae: e 
the interest for the be fated payments finding is supported the 
uncontradicted evidence of Pca No. 1. Ts aac ea a AA, cannot, in my 
opinion, be placed wording of the acknowledgment t D-4(f). 
It is true that it d motes amen dey Se pa o. 1 on atcount 
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of his having cultivated the' lands.and does not ifically refer to the lease. It 
is to be noted that the lease itself nowhere used Seon rent’. It speaks only 
of ‘instalments’ which connote payment of certain specified sums of money. 
specified periods, According to the findings of the Courts below, the pa 

under Ex, D-4f represent the fifth and the sixth instalments payable un the 
lease. If that is so, it is nòt, in my opinion, material that the acknowledgment 
does not expressly mention these payments as having been made under the lease. 
I think, therefore, that the Subordinate Judge, examined the evidence in 
this case -with meticulous care, arrived at the right conclusion and the learned 
Judges of the High Court did not approach the case from the proper standpoint. 
As has been already said, the question whether the lease has been forfeited or not” 
does not concern us materially for our present purpose. If the payments were 
those which the defendants’ predecessor were entitled to receive under the terms . 
of the agreement and they were received by him after waiving the delay, the agroe- . 
ment caniot possibly stand: cancelled. 


‘Assuming However, for the sake of argument that there was no. waiver of 
ee on Ge ee el cannot the plaintiffs pray for relief against 
forfeiture on the well-recognised principles s@hich are ected upon ‘by: Cours of 

ty in cases of this description ‘and sock specific performanse of the contract 

the forfeiture is relieved ? It is said that a party may not trifle with 
his contract and still. seek the aid of a Court of equity, but it is also true that the 
bar will not be administered in a spirit of technicality and so as to defeat the ends 
of justice?, The Courts of equity, have always e a distinction between that 
which is a matter of substance and that which isa matter of form. If the forfeiture 
clause is in the nature of a penalty and is designed merely as a thing im terorem 
in order to ensure due payment.of money, there is clear equity in relieving the party 
against the breach of such stipulation provided the other party is weli know 
compensated for the loss he has sustained. As Story observes in -his well 
work on Equity Jurisprudence : 

“ In reason, in conscience, in natural equity, thers is no ground to sa because a man has sih 
palate) for apada ia raeo DN eee a particular act (the real o of the parties being 

performance of the act), that if he omits to do the act, he suffer an enormous loss wholly 
onate to the injury to the other . Ifit be said that it is his own folly to have made 

a sti palatina, it MEY quau irel ba md tthe folly of one man cannot authorise gross oppres- 
aa jaga E NK There is no more intrinsic sanctity in stipulations by contract 
Bee ee cic a da Sih ae constantly interfered with by Gourts of equity upon 
die brosi groin of public policy or. the pure:principles of nutatal Jaus. Where a penalty or 
forfeiture is designed merely as a security to enforce the principal obligation, it is as much agai 
conscience to any to it to a different and oppressive purpose, as it would be to 
allow him to substitute or the principal obligation®.” 

In the case before us, the object of clause of he Seren vs cadena 
to secure that the instalments of rents reserved b ee re pane 
paid. That is the principal obligation which ae parties wanted to enforce. 

t for sale was a ie gka EE ER ede Piles a Pak rau 
WE a E A G a a ka e EOR e dus per 
ment of the instalments payable hana x eee ae aes pakan ier equity 
will certainly relieve against any efault orce specific ormance 
‘of the substantive agreement between the parties notwithstanding the failure tó 
reg Men pre aa emer Ht purpose, provided no injustice is done 

e other side and he suffers no Ea ery Oech Oren Lok, 
The decision of the Judicial Committee tn Kilmer v. British Columbia Orchard 
Lid.*, is-a clear authority on this point. In this case there was an agreement for 
sale, by respondent company, ‘of lands in British Goltmbia, for a price to be 
in instalments at specified dates, which contained a clause of forfeiture both of the 
agreement and of all payments of past instalments of purchaso-money in, case of 


“ana Per. Allen, J., in Hubbel v. Vou Scheoning, Cally page sgo, a f 
N. Wegah, -o o < 3- (1918 page 319.. ° 
pa Si agi rd Bda by A E Wank AQ Pag 
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default of punctual payment of any one instalment ; and time was declared to be 
of the essence of the agreement. Default having been made, the company sued to 
enforce the forfeiture; the appellant paid into Court the instalment due and 
counter-claimed for specific performance. It was held by the Judicial Committee 
that by the law of British Columbia as well as by English law, the condition of 
forfeiture was in the nature of a penalty from whats the appellant was entitled 
to be relieved on payment of the purchase money due. The case before us is even 
stronger. Here time was not made the-essence of the agreement so far as clause 3 
was concerned, though it was expressly made so in clause 2 ; and furthermore, 
‘the payments contemplated by clause 3 were not in connection. with the sale trans- 
action at all, These principles of equity law are undoubtedly applicable to India 
and, in my opinion, even if there was any forfeiture in present case the plaintiffs 
are entitled to be relieved against it. As I have already stated, the agreement 
in the present case did not confer a mere privilege upon the plaintiffs which they 
could avail of only upon payment of money at stated periods but it was a bilateral 
agreement creating rights and obligations on both sides. The decision in Davis 
v. Thomas, where the facts are very much similar to those of the present case is 
clearly distinguishable in principle. It was held there that no relief against penalty 
could be given in cases where ouly a privilege is created for the benefit of one party. 
It was conceded that such relief could be given when the agreement did not create 
a mere privilege. In the present case m ay ee is that as no privilege’ or indul- 
gence merely was created in favour of plaintiffs, there is no reason why the 
principles of equity Courts which grant relief inst penalty should not be a 
in the case before us. The terms upon which ecree was given by the trial 
Judge seem to me to be very fair and proper. The defendants were not ony given 

interest at the rate of 12 per cent. per annum but they were allowed i other 
expenses whieh they had to incur on account of the property in suit. NG 

In my opinion, the appeal should be allowed, the judgment of the lee Court 
Bonide aer asie and test OF Te teal Judge restare witi cosu toy Me plaintiffs 
appellants in all the Courts. ' 3 


By THe Court.—In accordance with the opinion of ihe majority of Court, 
the appsal is dismissed with costs. 


VS. ; 7 Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Justick HORWILL AND Jusricg BALAKRISHNA AYYAR. 


M. Venkatasamiappa .. Appellant * 
v. i 
Srinidhi, Ltd. ' . Respondent. 
Arbitration Act (X , sections and —Petinen under 
Ghd nd igs ds Ce ot th eae on oe Pinen ee cn 14 (9) stn 


residence of parties jemba engah akan off ghar al the arbitrators residents within jurisdiction— 
te submit to jurisdiction must ba presumed. U intention 

The respondent a limited company with its office at Madras (and alo a subsidiary offic 
Works Department of the Government of India, The appeiant a renda for the Pobi 

Department of the Government of India. The pellant, a resident of was a sub- 
contractor supplying at the outset labour and ious materials for the work which the 
respondent was executing in Bangalore. The ap that in of his dealings with 
snertal that ifthe S die! (bs paid a Gr of abcue Ma sous coe 

that if the ts between the parties were looked into it would be found 


the appellant to V die rapon den hokoa Ek då, 
section 14 (2) of the Arbitration Act on the O ide of the Madras High Court praying that 


4. (1830) 1 Russ. & M. 508: 39 E.R. 195. f 
#0. 3. A. No. 24 of 1949. ac Nome eae Aer f ait Fotin, ne 
88 f 
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tho award bo received, that notice of the filing of the award be sent to the parties and that a decrees 
Jn tema of the be passed. i 


Held :— The Court in Madras has no jurisdiction to receive the award and only the Court in 
Bangalore bas jurisdiction. : 
„ „. In order to.determine which is the Court having jurisdiction in the matter, you should first of 
all sscortain what the are, which form the subject-matter of the reference to arbitration, 


at the place in which the agreement was entered into or where the defendant resides, but the Court 
Which Mould have Jurisdiction in respect of the questions forming the subject-matter of the reference. 
The question of residence become relevant only should it arise out of or in connection 
with tho subject-matter of the dispute and the reference. Í 
Guardian Assurance Co. v. Mangal Singh, AIR. 1937 AIL 208, relied on. 
Grati v. R. D. Shirale, ALR. 1943 Bom. 39, considered and obiter not followed. 
Merely because the three arbitrators happen to be residents of Madras, one is not bound to 
presume an intention to submit to the jurisdiction of the Court in Madras, . 

Horwill, 7.—U we have rogard to section g1 (1) to ascertain in which Court, as the word is 
defined in section a (1 tee cicadas been jalani Na daa pehak ng an at or 
the subject-mattter a omission of any reference to residence being presumably 
reason that in filmg an award is no plair and no defendant. . 


h On appeal from the judgment and order of Subba Rao, J., dated 8th April, 
1948, in the exercise of the ordinary original civil jurisdiction of the High Court in 
< No. 246 of 1949. f . E 
Viswanatha Ayyar and J. V. Srinivasa Rao for Respondents, 
“The Judgment of the Court was delivered by . 


`." Horwill, F—I have had the advantage of reading the judgment that my learned 
bpota a aroni Carer Be ius Sree with ats reesoming: Tk etai to 
me that much of the difficulty that arisen in this and similar cases is due to the 
overlooking of the fact that section 2 £) of the Act merely defines the word “ court”, 
“and that if one has to decide which of the courts satisfying the definition of the word 
“court”, in section 2 (¢) is the court in which the award has to be filed, one 
must look to section 91 (1) and that section alone. Section 2 (c) does not purport : 
to prescribe the court in which the award should be filed. It restricts the meaning 
of the word “ court” to the class of civil courts that can decide the questions form- 
ing the subject-matter of the reference if-they had arisen in a suit Properly before 
the court. The.difficulty in the construction of this section arises o y from the 
circumstance that the word “court” would have meanings which would vary 
with the subject-matter of the reference. In the present case, for exam le, District 
Munsif’s Courts would not be courts within the definition. Faou we Lass regard 
to section 31 (1) to ascertain in which court, as the word is defined in section 2 (c),» 
the award to be filed, we find that it is the court that has jurisdiction over the 
subject-matter of the award, the omission of any reference to residence being 

for the reason that in filing an award there is no plaintiff and no defen- 
dant, If the subject-matter of the reference alone determines jurisdiction, then 
admittedly this appeal will have to be allowed. 


Balakrishaa Ayyar, 7.—This appeal calls for a construction of 


certain isi 
of the Indian Arbitration Act, 1940. eee 
| This is how the matter comes up. Venkatasamiappa, theea t before 
us, is a resident of Bangalore city. The tis a bei : ; 


te a ted liability company 
called the Srinidhi Ltd., with its office at 0. 292, China Bazaar Road, Madras. 


Between September, 1944, and June, 1945 the respondent carried out various 
works ii Bangalore fox the Publie Works Debat ani of the Goran kaian he, 
The appellant was a sub-contractor supplying at.the outset labour and subsequently 


‘The appellant claimed that in respect af his dealings with the resyendent be orcs 
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entitled to be paid a sum of about Rs. 36,000. The respondent company, however, 
asserted that if the accounts between the parties were looked into, it would be found 
that far from their owing any money to the appellant, he would be found liable 
to pay them large sums. The: disputes between the parties were referred to arbit- 
rdtion by an ent dated gist December, 1945, which was ap tly executed 
at Madras. t agreement not been placed before us; but it is common 
ground that the arbitrators are all of them residents of Madras City. After an 
elaborate enquiry the arbitrators gave their award on 14th May, 1947» where- 
under they dee ted the appellant to pay the respondent the sum of 22,346. 
After their award, the arbitrators filed a petition under section 14 (2) of 
the Indian Arbitration Act, 1940, on the Original Side of this court praying. that 
the award be received, that notice of the filing of the award be sent to the ies, 
and that a decree in terms of the award be passed. At the hearing of the petition: 
Mr. Ranganatha Sastri on behalf of the appellant took the objection ` this 
court has no jurisdiction to receive the award. Subba Rao, J. who heard the 
pennon overruled his objections and directed that a decree in terms of the award, 
Hence this appeal. - i : 
Before us Mr. Ranganatha Sastri raised two points. The first is that the view 
of Subba Rao, J. that this court has jurisdiction to receive the award and pass a 
decree in terms thereof is erroneous.. To assess the validity of his objection, it is 
necessary to examine the relevant provisions of the Arbitration Act. Section à (6) , 
of the Indian Arbitration Act (X af 1940) defines the word “ Court” as follows: ~. 
“* Court’ means a civil Court having jurisdiction to decide the questions forming the subject! 
matter of the reference if the same had been the subject-matter of a suit, but does not, except for the 
purpose of arbitration proceedings under sectinon 91, include a small cause Court.” : 
Section 31 (1), which contains another provision that has a bearing on this question; 
is in these i j 
“ Subject to the of this an award be filed in 
in the aber Ori Eh the nindaken Ga EA ipa ses 
The combined effect of these two provisions would a , to be this : In order.to. 
determine which is the Court having jurisdiction in the matter, you should first of 
all ascertain what the questions are, which form the subject-matter of the reference 
to arbitration, You then proceed to ask ; supposing these questions had arisen: in 
a suit, which is the Court which would have jurisdiction. to entertain: the suit ?: 
That Court would .be the Court having jurisdiction under the. Arbitration Act. 
also. It was admitted before us that in the present case the contract between. 
the appellant and the respondent was entered into in Bangalore. The. appel- 
lant supplied the labour and the materials in Bangalore ; the ndent had also 
a subsidiary office in Bangalore and the payments made were at Bangalore. 
The questions between the parties arose out of this contract and what the. arbitra- 
tors had to determine was how much ona settlement of the accounts was due 
to one side or the other. Obviously, if these questions had arisen in a suit, the Court 
which would ordinarily have had jurisdiction in the matter is not this Court, 
but the Court of Bangalore. That result cannot be avoided if the jurisdiction 
of the Court were made dependent on the subject-matter of the action. Prima 
facie, therefore, it would seem that this Court has no jurisdiction in the matter. 
In coming to the conclusion that this Court has jurisdiction, Subba ‘Rao, J., 
appears to have been swayed by the fact that the ap t, if he had so chosen 
could have filed a. suit against’ the respondent inf because it is in Madras 
that the respondent company have their registered place of business.’ This is how 
the learned ‘Judge viewed the matter : ae t 
7: “ As afóresaid the dispute between the respondents was.that the first respondent claimed a sum 
second claimed 


t 


of Rs. 36,000 from the and ent under the contract whereas the respondent 
that if the accounts were into, a large amount would be due to him. Admittedly the second 
respondent i i firm having its ofico- at No. ago, China Barar Road, Madras. The firm 


isa 
respondent, if he had wanted, could have filed the suit with- to the subject-matter- 
Trin acfatcnce on the Orighaal Bide of thie High Ghee. Clause 19 of Letters Patent governs 
the Limits of the orginal furtsdiction of this Court. Under the said clause in regard to suits other than 
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those for land, the High Court is empowered to receive, try and determine-suits of every description 
if the defendant at the time of the commencement of the suit shall dwell or carry on business or perso- 
nally'work for gain within such limits. As admittedly the second respondent carrics on business 
in Madras, the plaintiff could have filed the suit on the Original Side of this Gourt; in which case 
the subject-matter of the reference would have been the subject-matter of a suit ing in this Court. 
Ta LAK yic he Contes baa jurie die ibe to receive the yard IE ader derien 1 oF e Arbitration 

This passage will itself show that before this Court can acquire jurisdiction 
over the matter, it would have been necessary for the appellant before us to have 
figured as the plaintiff. Not merely that, he must have Suir uaa pn 
dent not in Bangalore, where the suit could normally have been filed, but in M ; 
The jurisdiction of this Court would have been contingent on these two factors 
and we doubt whether the jurisdiction conferred by, sections 2 (c) and gr (1) 
is a contingent jurisdiction. Mr. Viswanatha Aiyar attempted to surmount 
this diffic 17 Ey afine thet im ee proe edog boii e pona aia Gave 
peer tied i Man and also defendants and for that reason the suit could have 
een filed in Madras. ing, without granting, that either party could have 
laid the action in Madras, it will be realised, if one pauses to think over the matter, 
that the contention, that in arbitration proceedings both the parties simultaneously 
fill the role of plaintiff and defendant, makes it more difficult than ever to construe 
sections 2 (c) and 91 (1)'in the manner that Mr. Viswanatha Aiyar desires. Because 
in that view, the intention which Mr. Viswanatha Aiyar now attrbutes to the Legisla- 
ture could have been sufficiently and more simply expressed in the statute by saying’ 
that, the Court having jurisdiction is the Court within the limits of whose terri- 
torial jurisdiction any of the parties resides. 

The conclusion which Subba Rao, J., arrived at, does not, it seems to us, 

sea follow from the words emp į in the Act. It will be noticed that 
there is rio reference either in section 2 (c) or section 31 (1), of the Act tb the place 
where the parties dwell, or carry on business, or perso work for gain. The 
jurisdiction of the Court is made to d not on any of these factors, but solely 
on the subject-matter ; there is no reference to any other circumstance. If the 
intention of the Legislature had been to confer jurisdiction not merely with refer- 
ence to the subject-matter of the dispute between the parties, but also with reference 
to the residence of parties or their place of business, it should not have been difficult 
to insert a priate words in section 2 (c) and-section 31 (1) af the Act. Analogy 
and: ent are to be found in some very familiar provisions of the Civil Procedure 
Gode. The words employed in the Act lay stress on the subject-matter of the 
reference ; there is such-an avoidance of words having reference to the place of 
residence or place of business of the parties that the omission must have been deli- 
berate. ‘And we can think of at least one good reason why the court havi juris- 
diction should have been defined in relation to the subject-matter of tke danune 
or action, Otherwise, the court having jurisdiction might depend on the accident 
as to who first raised the dispute or decides to file a suit. 

We find support for our view in the decision in Guardian Assurance Co. v. Mangal 
Singh!. That case no doubt was under the Indian Arbitration Act of 1899. But 
material portions of the discussion would be very apposite under the present Act 
also, ‘Section 2 of the Act of 1899 provided : | 

“ This Act shall apply only in cases takere if the subject-matter subsmitted to arbitration veers the 
his be calc ea with anang Jar rang ma A raaa in = a sada Towa 
If we take out of the section the words confining the operation of the Act to the 
Presidency Town as being irrelevant to the t discussion it will be noticed 
that the language employed in section 2 (¢) of the Arbitration Act of 1940, introduces 
the same idea as that inwection 2 of the old Act. The court would be fhe court 
to which recourse could have to be had “ if the subject-matter submi to arbit- 
ration were the subject of a suit.” Examining the provisions of section 2 of Act 
IX: of 1899, the learned Judges say at page 213 : 


> 1. ALR. 1937 All, 208. 
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“ The learned advocate for the respondent has before us that the words ‘ subject-matter’ 
used in section 2 must be understood to mean the -matter from the point of view of territorial 
Jurisdiction of the Courts and would not include a case where a suit could be filed in the 

‘own on account of the residence of the ‘defendants... ...-.- There is no doubt that the legis- 


accordingly is on the subject-matter in di i ofasuit. This seems te be indepen- 
dal of Ai cs aa el Ta te annA ST ts rein of We difia. Tr the mabet seter 
of the suit be such that a sult could be brought in of it in Calcutta, the case would fall under 
section 2, for it does not speak of 2 suit being a aa 

the subject-matter being the subject of a suit in the ency Town.” 7 

The learned juca were conscious thet the Tia thy We CE E Na contrary 
to certain o ions that had been made in two earlier cases, one of Bombay 
and the other of Sind and th pointed out that the observations made in the Bombay 
case were not necessary for the purpose of deciding that case. In dealing with the 
Sind case, they recognised that the point did arise for decision inasmuch as the 
defendants therein resided in Karachi and it was considered that the suit, could for 
that reason, have been instituted in Karachi. Nevertheless they said, 

“The words used in section 2 are far more specific and significan t than the mere word “ matter” 
used in para. 17 of the schedule, and we think that the Legislature intended to confine the pe ioro pz 
of the Arbitration Act to cases where the subject-matter dispute was of such a nature as to be the 
subject of dispute in a Presidency town and not to cases where the subject-matter was not of such a 
nature and the suit could be filed because the defendant happened to be there. This is in accordance 
with the observation made in In re Bebeldas Khamchord*. 

Be ii goib to argat thai in lestin Cates Ds Oe as ispute 
whether a person has been adopted by another or not, the question as to ith 
court has jurisdiction would depend upon where the pe reside. That poæibi- 
lity does not, We think, invalidate our argument that the jurisdiction conferred 
by section 2 (c) and section 31 (1) is a jurisdiction dependent upon the questions 
that form the subject-matter of the reference and that it is not dependent on the 
residence or place of business of the parties. It is only when the subject-mnatter 
of the dispute itself makes the jurisdiction dependent on residence, that pana 
of residence need arise at all. It'is needless to say more about this aspect, 

it does not really arise and was not argued. In any case, regard being had to the 
phraseology of the Act, the question of residence in such cases would, it seems to 
us, become relevant only should it arise out of, or in connection with the subjett- 
matter of the dispute and the reference. 


Mr. Viswanatha Aiyar, the learned advocate for the respondent, sought support 
for the judgment under appeal in Curseiji v. R. D. Skirales*, In that case the trustees 
, of certain properties granted a lease to one Dr. Shiralec. The lease deed ded 
that after the expiration of the period mentioned in it, the lesee was to the 
option of receiving the value of the buildings as fixed by three “ panchas ”, one 
pancha to be a inted by the lessee, another to be appointed by ie lessor and a 
third on of both. If the value put on the constructions by the parichas 
was not acceptable to the lessee, he was to have the option of removing the structures 
and giving vacant possession. After the lease terminated, the lessee inted. one 
Kamtekar as arbitrator on his behalf to value the structures and called upon the 
trustees toappoint their arbitrator. They declined to doso. Thereupon, Kamtekar 

ed to value the roperty as though he were the sole arbitrator arid made a 
report, which he call an “award”. The trustees then filed a petition to set 
aside the “award”. Objection, was taken to the jurisdiction of the court on the 
ground that the LS eA ale a epee is outside Bombay city, that the 


rents were at Kurla, that the lease was executed at Kurla and that, thete- 
fore, the whol cause of action arose at, Kurla. It was also that áll the 
trustees did not reside in Bombay and that, therefore, the y High Court 


had no jurisdition to accept the award. The court overruled the objections and held 
that it had jurisdiction and set aside the “ award-” of Kamtekar. Mr. Viswanatha 
Aiyar referred in particular to this passage in the judgment printed on page 34 : 





1. (1919) LLR. 45 Bom. 1. 2. ALR. 1943 Bom. 32. 
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. “In my opinion the construction sought to be put on section 2 (e) by the petitioners is erroneous, 
Tt does not mean that a Court has juri to receive an award only if the whole cause of action 


In respect of this decision certain observations may be made ; in the first place, 
it does not appear that the decision of the Bench in Guardian Assurance Company v. 
Mangal Singh’, which we have referred to was cited before the learned Judge’in 
Bombay. In the second place, the learned’ Judge did not give any reasons for 
= the view he did. irdły, when we examine the matter, it will be seen 
that ‘these observations are really in the nature of obiter. The learned Judge 
faund that Kamtekar had no jurisdiction to proceed alone as he purported to do. 
From this it follows that what he called.an “award” was a mere nullity. . There 
had really been neither any reference to arbitration, nor any arbitration and the 
act of Kamtekar, though professedly under the Arbitration Act of 1940, was really 
outside it. If the trustees in the case had been forced to file a suit for a declaration 
` that the alleged award of Kamtekar was not binding on them, they could have 
brought it in the Bombay High Court, since it ap from the judgment itself 
hat all the parties whom it was necessary to apes were residents of Bombay 
city. Finally, in the case before us all the parties are not resident in Madras. 
. Mr. Viswahatha Aiyar, the learned advocate for`the respondent next argued 
that the: parties before us had agreed to have their differences settled by arbitration 
in Madras and that this agreement between them would give jurisdiction to this 
‘court ;- because, according to him, that agreement would be of the cause of 
action. In'’-respect. of this contention we have to observe t the agreement, 
which the appellant and the respondent entered into has not been placed before 
us. : Besides, according to section 2 (c) and section 31 (1) the court which would 
have jurisdiction would. be, not the court or the aise in which the agreement 
was entered into;-but the court which would have jurisdiction in respect of the 
questions forming the subject-matter of the reference. ; ee 
'« '- Mr. Viswanatha Aiyar then’ urged a further argument ‘based on section 20 
of-the Arbitration Act of 1g40 and Form 125 (d) of the Original Side Rules of this 
court. Paragraph g of that form runs as follows : : : 
nee tin writing dated the day of 1g: . and entered into by, and between the plaintiff 
ca iodine oe (place where the nirecmant was enteral ints and danas within 
aforesaid iction, a copy whereof is hereunto annexed, it was, agreed that the following matters 
‘ih difference between the parties should be referred to the arbitration of (name, description and place, 
of residence of the Arbitrator) (state matters of differenee).” |. ' : 
Mr. Viswanatha Aiyar pointed to the requirement in this paragraph that’ the 
place where the agreement to refer to arbitration was entered into shoul be specified ’ 
.'m the ‘appropriate"place and stressed the words “within the aforesaid jurisdiction” 
occurring. there and argued that if the place: where the agreement was entered 
into is Madras, that fact would give jurisdiction to this court. In respect of this 
‘reasoning we would first state that Mr. Viswanatha Aiyar himself conceded that 
section 20 is not ‘directly applicable and that he referred to it only by way of analogy. 
We consider that: this analogy is not sufficiently close. Section 20 (1) applies 
KEN ifto‘a court having jurisdiction in the matter to which the agreement relates”. TOn 
whereas in section 31 (1) the court having jurisdiction is not the court having juris- 
„diction. in the, matter to which the agreement relates, but the court having i 
diction in the matter to which the reference relates. ‘Besides, we do pot think that it 
would be right to construe a statute with reference to forms prescribed not by the 
Legislature, but: by this court on its administrative side. 3 
1” «-Qontinying his t Mr. Viswanatha Aiyar stated that the agreement 
of the parties to-refer” their disputes to three arbitrators resident in Madras, postu- 


wus. ru mer 
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lated an intention to be bound by the law in Madras and also to submit to tho 
„jurisdiction of this Court. To support this position he referred to Dicey’s Conflict 
of Laws, VIth Edn., at page 191, where N. V. Kwik Hoo Tong Handel Maatschappij 
Y. James Finlay and Company} is cited. The relevant note is as follows: 

“A, a Scottish merchant, en into an agreement with ZX, a H merchan 
E eae Pasang ee N eee, Bea e ah ia e pa E a pa 
baia anon of London brokas in the manner, and this submission ma be made a rule of 

This condition contains an explicit t that the law which should regulate the deci- 
don is the law of Fngland. The Court bas Jurisdiction." s Sa 
One obvious point of distinction between the decision referred to in Dicey and the 
present case is this. In the case cited in Dicey, the agreement that the parties 
were to be bound by the Jaw of England was itself an integral pert cf the onana 
contract between them. It is not alleged that anything similar was the case 
When the appellant and the respondent entered into their contract in Bangalore 
they did not agree expressly or ever by implication to be bound by the law in 
Madras, or to submit to the jurisdiction of the court here. As we have already 
stated, the agreement between the appellant and the respondent to refer the dispute 
to the arbitrators, who filed the application on the Original Side of this court, is not 
before us, and we are not to accede to the contention of Mr. Viswanatha 
Aiyar that merely because the three arbitrators ha to be residents of Madras, 
we must presume an intention to submit to the jurisdiction of this Court. 


The matter is one of some difficulty ; but after carefully examining all the 
arguments placed before us, we are inclined to take the view that this court has no 
jurisdiction in the matter and that the appeal must succeed on that ground. i 

The second point raised by Mr. Ranganadha Sastri may be more briefly 

of. In the present case, the arbitrators did not give their award within 
the four months specified in the first schedule to the Act of 1940. Before that. 
award could have been received, argued Mr. Ranganatha Sastry, the delay in 
making the award should have been excused by the court and under Article 158 
of the Limitation Act, he was entitled to thirty days from the date on which 
delay was excused, to file his objections. This was not done and, for that reason, 
he contended that the decree is liable to be set aside. We.do not think there is ariy 
substance in this objection. In the notice issued, the appellant was given a very 
much longer period than thirty days to file his objections. We have not been 
referred to any decision in which it been laid down that a consolidated notice 
should not be issued, as was done in the present case and that thirty, days should 
be allowed from the date of the order ing the delay. It is unnecessary to 
pursue this matter further, since the appellant is entitled to succeed on the first 

In the’result, the appeal is allowed with taxed costs both before us and before: 
Subba Rao, J. The decree made in terms of the award is set aside and the award- 
ordered to be returned. Advocate’s fee Rs. 250 in appeal. oe ag 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_ PRESENT :—Justicg SATYANARAYANA .RAO AND Justicx ViswANATHA SASTRI; o 
A. M. M. Sayed Abdul Cader - .. Applicant * 
0. : 
The Commissioner of Income-tax, Madras l .. Respondent, 
Incomw-tax Act (XI of 1922), section 4-A (a) (i8)—Seape of—Test of casual 
The section requires in order to constitute residence in British India two things: firstly 


the ' 
asscseee should have lived for a period amounting in all to 365 days or more, in British India, within’ 
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the four preceding the year of account ; secondly that- he should be in British India for any time 
during that period otherwise than on occasional or casual visit. . 
. The test to determine whether a visit is casual or not is to find out whether it was ofan accidental 
or uncertain nature ‘and whether the intention of the person visiting the lace was for a temporary 
stay with the intention of reverting back to the place of his abode. His o ect and inteption can be 
from the circumstances in which he paid the visit as well as his tions and conduct. 
conduct and periods of stay ior to the year of charge and subsequent, could be considered in 
relation to the question. The duration of say in Briti -India is also an important factor to be 
taken into account. g 
|, Case referred to the High Court by the Income-tax A te Tribunal, under 
section 66 (1) of the Indian Income-tax Act 1922, (Act of 1922) as amended 
by section 92 of the Income-tax (Amendment) Act of 1939 in 66 R.A. No. 61 
) of 1944-45 on its file for decision. 


S. Krishnamachariar for'the Applicant. 
C: S. Rama Rao Saheb for the respondent. 
The judgment of the Court was delivered by 


|. Satyanarayana Rao, 7.—The A te Tribunal referred’ to us the following 
question under section 66 (1) of the Indian Income-tax Act. . 

“t whether in the circumstances of the case the applicant can be held to he a ‘resident’ in British 
India in the ‘ previous year’ under section 4-A (e) (ui) on the ground that he was in British India 
in the ‘ prevous year ° otherwise than on an occasional or casual visit.” 

The rel t clause of the section referred to in the question is as follows (Section 4-A 
©) i): oe 

< “For the purpose of this Act any individual is resident in British India in an r if he havi 
within, four years preceding that yaar been in British India for a period of Ge Be periods 
amounting in all to -65 days or more, is in British India for -any time in that ycar otherwise than 
on occasional or casual visit,” = i 

The facts found or admitted are : the assessee who was once a resident of Authoor 
a village in the Tirunelveli district, left the place several years ago and went to 
Ceylon where he married a Ceylonese lady. He thereafter carried on business 
in Ceylon. At Authoor the father of the assessee is still living. It is a place which ‘ 
is about 35 miles away from Tuticorin. The assessee came to British India on 17th 
February, 1996, and stayed till 4th July, 1936, i.s., for a period of 137 days. Then 
from 18th October, 1937, till roth December, 1938, he stayed in British India for 
a period of 1g months. In the accounting year 1941-42 which is the subject-matter 
of the present dispute he came and lived in Briteh fadia from ist January, 1942,, 
till rst July, 1942, and during this period it would be seen that the go days are 
within the accounting year. He came to India as there was the fear of inyasion 
by Japan and stayed for some time at Tuticorin and later at Authoor in a rented 
house. He subsequently returned to Ceylon after the fear was removed. It is 
also. found ‘by the Income-tax Officer that in this year of accounting remittances 
to the tune of Rs. 56,800 were received from Ceylon and that the amount was 
sent to his father. 


The section quoted above requires\in order to constitute residence in British 
India two things: firstly the assessee should have lived for a period amounting in 
all to 365, days or more, in British India, within the four years preceding the 
year of account ; secondly that he should be in British India for any time during 
that period otherwise than on an occasional or casual visit. So far as the first 
requirement of the\section is concerned, it is undoubtedly satisfied in the present 
case as he lived in British India for more than 365 days within the period of four 
years preceding the year of account. The controversy relates to the second 
requirement namely whether his visit to British India in 1942 was occasional or 
casual? The Appellate Tribunal as well as the Income-tax Officer and the 
Appellate Assistant Commissioner have found that in the circumstances. of the case 
the visit-was not an occasional or a casual one and that, therefore, the second 

i t was also satisfied, and that the assessee was a resident in British India 
within the’ meaning of section 4-A (a) (iii) of the Act. se 
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There is no decision which has considered the expression ‘occasional’ or 
‘casual’ visit; and though the expressions are capable of easy application to 
given set of facts, it is difficult to lay down in precise terms the meaning of those 
expressions. The word ‘ Casual’ according to Oxford Dictionary is capable of 
several meanings and it includes the idea of a,thing being accidental or coming 
at uncertain times; not to be calculated upon ; unsettled ; occurring without 
design. or liable to happen. The word ‘visit’ conveys also the meaning 
of or temporary stay at a place. By occasional visit must be meant 
that a person visits a place on a particular occasion such as, the i 
of a relation or a friend ; or giving evidence ina suit and allied matters; while 
casual visit implies that the object or the intention of the n making the visit 
was to stay for a short period and return back to his residence ; for example, a 
man may pay a visit to a friend or a relation or go to a place for sight-seeing. The 
common feature of such visits is that the n making the visit or visits intends 
to go to the place for a short period with the object of returning immediately. He 
does not intend to stay there for long. The test therefore to determine whether 
a visit is casual or not is to find out whether it was of an accidental or uncertain 
nature and whether the intention of the person visiting the placè was for a tem 
stay with the intention of reverting back to the place of his abode. As I said before, 
it is easy to give instances of casual visits rather than to define in precise terms the 
essence and the nature of a casual visit. 


In the course of the ents before us reference was made to some decisions 
of English Courts which occasion to consider the difference between ‘residence’ 
and ‘ ordi residence.’ I am however of opinion that those decisions are not 


of assistance in resolving the question before us. In one of the cases reported in 
Levene v. The Commissioners of Inland Revenusi, Lord Hanworth, M.R., refers to 
certain factors for consideration with reference to the meaning of the Woe e 
dence’; and as pointed out by the learned Lord, it is not possible to ca 
definition of a aas and the same would apply to definition of casual visit ;' 
it must depend upon questions of degree and of fact. The learned Lord referred 
to certain factors which should be considered in arriving at a decision whether 
in a given set of circumstances a person could be deemed to be resident in a 
particular locality or not. For example, he points out that if a man goes to a place 


to obtain rest or refreshment or recreation suitable to his choice or if he returns 


to and seeks his own fatherland in order to enjoy a sojourn in proximity to his 
relations and friends, such factors constitute an important element in the decision 


of the question of what constitutes residence. If they are present, they do not, 


make the person a resident of the place. These factors in my opinion can also be 
considered in deciding whether the visit of a person to a place does or does not 
partake of the character of a casual visit. 


On the facts of the present case, however, no difficulty arises in coming to the . 


conclusion that the visit of the assessee in the year 1942 for a period of six months 
does not constitute an occasional or casual visit. No doubt the reason which 
compelled him to leave eg ka was something which was beyond his control, 
namely, the fear of invasion by Japan ; but that does not make the visit a casual 
visit for that reason. What was his intention when he left Ceylon? He certainly 
decided the choice of his place by taking into consideration the fact that his father: 
lived at Authoor in the Tinnevelly district and his intention was then to live at 
Authoor for an indefinite period and not to pay a flying visit for a short time to his 
father’s place of residence. Not only that, there is this additional circumstance, 
that he rented a house when he was at Tuticorin and also when he was at Authoor 
for his residenée. A casual visitor would not be compelled to take a house on rent 
and that is certainly an indication of his intention to live there for some time as 
a resident and not merely as a casual visitor. There is also the fact that he received 
remittances through his father from Ceylon of substantial amount even during the 





— 
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Some nent is thrown by ‘the other clauses of section 4-A. The duration of 
the period of stay is of some significance in deciding the question whether the person 
is or is not a resident in British India. Under section 4-A (1), if a man lived 
for a period: of 182 days in a year in British India he is deemed to be a resident 
in British India. Again, under clauge (ii), even though he might not have lived 
for a long period in British India, if for a period of 182 days, he had engaged 
a house for his dwelling and-visited even at least for a day in that period, British 
India, he is deemed to be a resident. Under clause (iii) first part, if a person lived 
in British India for a period of or periods aggregating to 365 days or more within 
the four years preceding the accounting year, it would be an clement which goes. 
to show that he is a resident in British India ; of course, the second part of the sec- 
tion should also be complied with. Here again the period is one year in four years ; 
and the-length of the period is taken as an indication of an intention to reside in 
British India. From these, it may not be irrelevant to conclude that when a 

n lives for a period of nearly six months in a year, his visit which was responsible 
or the stay cannot be treated as a casual visit or occasional visit within the meanin 
of the clause. It is not a short period and further the man has clearly intend 
by the fact that he took a house for rent to live there and not to stay there fora 
time and return back to Ceylon. 


The Appellate Tribunal was also of opinion that when the assessee left gain 

he could not have in mind that his stay would be a temporary one or for a short 
time ; and this may be inferred from the fact that he took up a house in order to 
establish his residence at Tuticorin. In my opinion, the test applied by the Appel- 
late Tribunal to conclude that the visit was not a casual, one is correct and the 
inference also was justified. 

_ There'is the further contention raised on behalf of the assessee that the judg- 
ment of the Appellate Tribunal was influenced by the conclusion which was reached 
by the income-tax authorities in the prior year of assessment and this evidence was 

erred to for the first time in the order of the Appellate Tribunal and that he 

had no opportunity to meet that evidence. It was argued that the prior order 
‘ought not to have been referred to at all by the Appellate Tribunal in order’ to 
arrive at the conclusion which they did. We think that there is no force in this 
contention. In order to determine whether the assessee was a resident in British 
India or not the Appellate Tribunal was entitled to take into consideration the 
conduct of the assessee prior to the period which is now under consideration and 
therefore the reference to the prior assessment order was justified in the circumstances 
of this case. Even apart from the evidence afforded by the prior assessment order, , 
on the other facts which we have adverted to already, it is clear that the visit of the 
KIE WON ADE EA eee ce oceania nabore and at Keia arenden in British 
We think, therefore, that the answer to the guestion referred to us by the Appel- 
late Tribunal should be in the affirmative. The respondent is entitled to his 
costs payable by the applicant which we fix at Rs. 250. 

Viswanatha Sastri, J.—I agree with my See brother, The question whether 
a visit is a casual or an occasional ‘visit within the meaning of section 4-A (a) (ai) 
of the Indian Income-tax Act depends not on-mere presence in British India but 
on the quality of the ce in relation to the objects and intentions of the person 
sought to be charged to tax in a particular . His object and intention can 
be gathered from the circumstances in which he paid the visit as well as his declara- 
tions and conduct. I agree with my learned brother that his conduct and periods. 
of stay prior to the year of charge and subsequent, could be constdered in rela- 
tion to the question whether a visit was of a casual or occasional nature or other- 
wise. It is true that the tax-payer’s chargeability in a particular year is a separate 
issue but then his antecedent and su uent conduct would be relevant in order to 
arrive at a decision on the question whether his visit in a particular year was 
casual or occasignal-or-otherwise. It is difficult, as my learned: brother ‘has observed, 
to formulate a precise test which would provide q splutjon id'eyery case, There 


4 
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are, however, certain outstanding features in the jawani case. which place the 
matter kg eae all reasonable doubt.’ The'reason for the visit of the ‘assessee’ to 
British India in 1941-42 is stated to be the apprehension of a Japanese. occupation 
of Ceylon where the'assessce was residing. If that was the reason for his leaving 
Ceylon and ing over to British India, then though: the reason for his coming 
over to British india was a casual or an accidental ‘or fortuitous reason, still his 
coming over to British India was with a set purpose and the result of a design to return 
to his own native place where his parents were also living. At the time when he 
left. Ceylon it Spa. not be predicated when conditions in Ceylon would be favour- 
able for his return to that country and therefore his stay in India was of an indefi- 
nite duration and was actuated by a desire to remain in his native place during the 
hostile occupation of the country where he was doing his business.” The duration 
of his stay in British India is also an important factor to be taken into account. “In 
this particular case during the year of account, he stayed for three months ‘and ih 
the succeeding year he continued his stay by another three months. A casual 
or occasional visit postulates a short or temporary stdy at a place and judged ' 
the duration of the stay, it cannot be said that the visit here was casual or occasio 
Indeed when he came over to India he could not have had any idea of the time when 
he was going to return to Ceylon or whether he was going to return at all to resume 
his former avocation. His parents were residing. in British India in the village 
of Authoor and his returh to his fatherland to stay in promixity with his parents 
was natural and in the usual course of things. It cannot be said to be a casual 


or occasional visit. His taking a house for rent is also indicative of his ‘intention 
to stay in British India for an indefinite period. His getting his Ceylon inyest- 
ments remitted to India is further proof of his‘intention to settle down at. least 
for the time being in hi BAG villige In these circumstances, it seems to me 
that the order of the. Appellate Tribunal declaring that the assessee is liable tò 
‘be charged as a ‘resident’ in British India is correct. I agree with the conclu- 

sions of my learned brother and his order as to costs. 
V. P. S. = Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Mr. Jusricg SATYANARAYANA RAO. #47 

Rayapprolu Viswanadham PA 7O.. Appellant® ` 
: a D we EN EKAR p t; 

Rayapprolu Dakshinamurthy ; .. Respondent. 
Ciril Procedure Code (V of 1908), Order 41, rule 19—Application under to set aside dismissal of appeal 

i or want of dus 


or defanli—Previous ence on the part of appellant in prosecution of appecl— 
can ba made a ground for refusing restoration, é 4 


` 


N 


for the petitioner’s absence on the date when the appeal was , for default, the 
negligence or want of diligence on the part of the appellant to prosecute the appeal should not be 
made a ground disentitling him for restoration. 


A against the order of the Subordinate Judge’s Court, Bapatla, dated 

22nd June, 1948, in I. A. No. 1243 of 1947 in A. S. No. 75 of 1946. f 
` 'G. Venkatarama Sastri for Appellant.’ - : 

A. Raghaviah for Respondent. i 

The Court delivered the following sw st oe is 

Jovommnr.—This is an appeal filed against the order of the Subordinate Judge, 
Bapatla, dismissing the appellants plication under Order 41, rule 19 of the Civil 
Procedure Code, to set aside-the order of dismissal for default of an appeal and restore 


the same to file. Itis common ce that on gth “September, 1947, on which date 
the appeal stood finally posted, the appellant did not turn up and-did not produce 


* A, A. O. No. 689 of 1948. Se Sr send February, 1950, 
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the revenue extracts as required by the Court. In the application for restora- 
tion the appellant alleged two grounds for his default: one was the illness of his 
sister, who, accor to him, was ailing for over two months ‘before that date 
and ultimately -died in his house on grd September, 1947, that is, six days before 
the date on which the appeal was posted. He was also ailing for about'a month 
at or about that time. On these two grounds he prayed that the appeal should be 
restored to file after setting aside the order dismissing his appeal for default. The 
allegations in the affidavit filed in support of the application were not traversed by 
a counter-affidavit and it may, therefore, be assumed that the allegations made 
therein are ture. The learned Judge, however, dismissed the application on the 
gtound that there was a prior default of the appellant and that he did not pees 
prosecute the appeal in spite of previous adjourninents. If there were valid excuses 
for his absence on the date on which the ap was dismissed for dafault, I do not 
think-that previous negligence or want of diligence on the part of the appellant 
to te the appeal should be made a ground disentitling him for restoration 
an have the appeal restored. In view oE the nencen radite fact that his sister 
died on grd tember, 1947, and as the appeal stood for hearing within 
ten days ‘from her death, bly the a t to attend the funeral 
ceremonies of his sister and he was also un for over a month. In these circum- 
stances, the learned Judge ought to: have accepted the application and restored 
the appeal to file. 


In the result, the appeal is allowed and the order of dismissal for default is 
set aside and the ap is directed to be restored to file. As there were laches 
on the part of the appellant in not informing his vakil even about the grounds of 
his absence, I think it is a case in which he should be directed to pay the costs 
of the respondent in this Court and also in the lower appellate Court. The appel- 
lant will therefore pay the costs of the ndent’in this a and also costs of 
the petition in the lower Court which wo d be taxed by the lower Court. 


K. C. m Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present — MR, Jusricg Sussa Rao AND MR. Justicg PANGHAPAKESA AYYAR. 
Gadcy Venkata Ratnam (deceased) and others .. Appellants* 


v. 
Gadey Sitaramayya and others | .. Respondents. 
Evidences Act (I of 1872), section o—Decument 30 peers old—Prenanption ef genuinensss—lIf arises 


in cases of copies. 
Te ak ee Beach ia kraka Sonata Y. Sesthapre, (1922) LL.R. 
to 


v. 
46 Mad. g2 (F.B.), that the presumption under section go the Evidence Act with regard 
ents go years old arises in the case of copies as well as originals, and that if a copy is found to 
be a true copy a presumption may be of the genuineness of the original itself is no good law. 
The party relying on such a copy must prove the execution of the original in some way known to law, 
at least by approved circumstantial evidence. 


Sesthaypa v. Subramania fi M.L.J. : LR. TA. : LLR Mad. 
‘453 3, (P.O) and Basan Singh ¥. Br Raj ee Kh, Gee: M.LJ. =. : AA LA 180: LLR. 
57 494 (P.C), followed. 

Appeal against the decree of the Court of the Subordinate Judge, Kakinada, 
dated 23rd December, 1944, and passed in O. S. No. 20 of 1944. 
P. Saiyanarayana Raju for Appellants. < | 
P. Somasundaram and K. V. Rangachari for Respondents. 

The Ordert of the Court was made by 


Panchapakesa par, J—The first appellant here (since deceased) was the 
plaintiff in O. S. No. 20 of 1944, on the file of the Sub-Court, Coconada. He 





* Appéal No. 49 of 1946. .. 19th January, 1950. 


t 7th March, 1949. 
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had filed that suit for a declaration that he was the nearest reversioner of one, Gadi 
Venkataratnam and for the recovery of the suit properties, which had belonged to 
the said Venkataratnam, from the ist ndent, who was claiming to be the 
validly adopted son of Venkataratnam, and from the, other respondents who were 
aliences or tenants in respect of the properties. He had attacked the adoption 
of the 1st respondent as invalid, and the will dated 1gth December, 1896, said 
to have been executed by the said Venkataratnam, as not genuine and as not executed 
in a sound and disposing state of mind and as therefore not conferring any autho- 
rity on Viyyamma, V taratnam’s widow, to adopt. He had contended further 
that, even if the will was genuine, the ado tion was not in accordance with the 
authority conferea ia thewi and that Eehibit Do; thé ent dated 15th May, 
1897, executed in Viyyamma’s favour by Surayya ana Go ishn. two 
nearest sapindas, authorising her to adopt any one she liked if they did not get a 
second son-in ten years to give in adoption, was vitiated by a esa motives 
and fraud, as executed for their own personal gain and in fraud of hi reversionary 
interests, and was, therefore, not bindi on Bim. The original of the will dated 
13th December, 1896, was not poe in Court, and the 1st defendant alleged 
that it was lost, and produced ibit D-8 a registration copy of it, obtained as 
early as 1905, and that was marked in the lower Court with the consent of both’ 
sides. The Court held that the execution of the original aaa ii pEi 
were proved by the production of this ancient registration copy as as by the 
evidence of D. W. 5 that his father had gone to Venkataratnam’s house to attest 
the original. It held further that the will might on the or be poa 
of this ancient copy be presumed to have been executed in a sound and disposi 
state of mind. Relying on the evidence of D. Ws. 2 to 6,.cye-witnesses to the 

of adoption, and on the recitals in the adoption tin Exhibit D-7, it held 
that the factum of the adoption of the 1st def t, Vi "gs sister's son, by 
Viyyamma in 1915, with Datta Homam and giving and taking and other formalities, 
had been fully proved. In that view, it dismissed the plaintiff's suit with costs as 
against the contesting defendants 1, 16, 17 and 1g to 21. , It, however, at first, 
decreed the suit in favour of the plaintiff with meme profits as against ‘the ex parte 
defendants 2 to 9, 10 to 15 and 18, who were tenants and aliences in possession of 
some of the suit properties. An application under sections 151 and 152, Civil Proce- 
dure Code, was put in by the 1st defendant on grd January, 1945 to cancel. the 
ent daa a AK ian, ayan a KAN La accidental slip and omis- 
sion and was against the definite finding of the Court that the plaintiff no right 
to question the alienations of Viyyamma and to dismiss the suit as against them 
also. The plaintiff, of course, opposed this petition. But the lower Court allowed 
the petition and dismissed the suit as against the ex parte defendants also by an order, 
dated 17th January, 1945. This appeal is against that order of dismissal also. The 
and and grd appellants are the plaintiff’s sons- and have been brought on record 
as the legal representatives of the rst appellant. - 


To understand the case, the following geneological table may be found useful, 


Gado "ise 
SS kaanan EN eae eee 
Se eared Krishnamma - Vedtaidrayadi | 
l | (No iuo). , 
a E ng Gopilakrizhns, Venkaiarainam 
Venkataratname (No imie). - (No imus). an E (plaintiff) . 
=Viyyamma. D 


. Apin abdi. 
It will be seen from the table that ‘but for the adoption of the ist defendant hy 
Viyyamma in 1915, the plaintiff, Venkataratnam, and his sons, the second and 
third a will: succeed to the properties of the deceased ‘Venkataratnam as 

the nearest reversioners. So, the all-important question is whether the adoption 
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óf the ist defendant is truè and valid. If it is true and valid, the plaintiff and his 
sons, appellahts 2 and Fi have no right to question the alienations of Viyyamma or 
the 1st defendant, and the question of the lower Courts setting aside the decree 
it granted against the ex parts defendants will become purely a technical one, namely; 
whether it had’ power to do so under sections 151 and 152, Civil Procedure Code, 
or should: have insisted on a review petition being filed with proper stamp duty’ 
by the 14t defendant, or insisted on the ex parts defendants filing a petition for setting 
aside the ex paris decree. | oe 
. | The question regarding the adoption of the 1st defendant may be split up 
into three questions: À i A 

`. 1. Was there a giving and taking of the rst defendant by Viyyamma, Venkata- 
ratnam’s, widow, as Venkataratnam’s adopted son, with Batts Homam and other 
ceremonies and formalities? f , 

* 4 * a NE * 
[After discussing the evidence, it was held] «© '’ 

We have therefore no“hesitation whatever in accepting the factum of adoption 


ratmam in a sound and disposing state of mind. oe erent wes thar hah a 
registration ‘copy taken in 1905, Exhibit D-8, had been allowed by both sides to be. 


of 

copy Exhibit D-8 more than thirty-years old. | He urged that this was not proved 
to have been executed by Venkataratnam, much less in a sound disposing state .of 
mind as it. was erecuted on the date of his death. Mr. Somasundaram, for the 
1st defendant, relied on the ruling of the Privy Council in Musaalal v. Kashibai !, 
wherein it has been laid down that where a will is more than thirty years old and 
is produced from proper custody the presumption that it is duly executed and. 
attested, which could, be drawn under section go of the Indian Evidence Act, 
extended to the testamentary capacity of the testator also, since a will cannot be- 
said to be duly, executed by a person who was not competent to execute it, and: 
that such a presumption was fortified by the provisions of section 114 of the Indian. 
Evidence Act and contended that Venkataratnam’s will dated 13th December, 1896, 
should therefore be presumed to have been executed in a sound and di 
state of mind as the attestors are all dead and the above presumption, which is 
intended for such a conti cy, should: be unhesitatingly applied as even the 
P. Ws. had admitted that attestors, named in the copy of the will were all 
spectablé men of’ status with no enmity or other motive “aginst the plaintiff 

as the of some of the P. Ws. that Venkataratnam, who was sufferi 
merely from was unconscious for ten days prior to his death and so coul 
not have executed this will in a sound and disposing state of mind on the date of 
his death, was unbelievable. -The learned counsel for the appellants urged that 
the presumption would apply only if the original will had been produced and not 
where only a copy more aT Vei old wa pradesa, not the original 
itself, as in this case. “He relied on ruling of the Privy Council in Basant Singh 
v. Bry Raj, Saran Stagh*. At pages 503 and 504, their Lordships Of the Privy ^ 
Council say, . ' as 
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custody and is over thirty years old, then the signatures authenticating the may be persumed to be 
genuine, as was donc in lipa v. Sebramvenia Samasa; in that case His ispute was as to the terms 
of á grant, which had admittedly been made. T Lordships approve of the decision in fav. 
Ke i i i held that production of a copy was not ent 
Be ee aca of due execution of the original under section go, and they are unable 


In view of the above ruling of the Privy Council we- are of opinion that 
the view expressed b the Foll Bench of this 7 j 
v. rY. t that presumption under section go of the Evidence Act 
with ‘to documents go years old arises in the case of copies as well'as 
originals, and that if a copy is proved to be a true copy a presumption may be made 
of the genuineness of the original itself, is no longer good law, though Mr. Soma- 
sundaram argues that een ioe: law. It follows that the defendant must prove 
the execution of the original will by Venkataratnam in some way known to law, 
at least by approved circumstantial evidence. ; À 


on 1gth February, 1897, and by ether evidence. He also urged that the recital of the 
execution of a will by Venkataratnam on 19th December, 1896, in Exhibit D-9, dated 
15th May, 1897, the agreement between Vi and Surayya and Se he 
namma the only two major reversioners alive, Gopalakrishnamma, being. the 


Exhibit D-7, the adoption deed executed by Viyyamma, and the factum of adoption, 


Viyyamma’s death would all raise a presumiption in favour of the due execution 
of the original will by Venkataratnam in a sound and disposing state of mind 
especially in view of the evidence of D. W. 5, albeit hearsay, in the light of the obser- 
vations of the Privy Council in Basant Singh v. Brij Raj Saran Singh’. We cannot 
agree. No doubt, the Privy Council has said in that case that w an adoption 
has been made publicly on the authority of a will and remained unchallenged 
for a long period it may be presumed that.the authority on which it was made 
was genuine. But it i all the same, the execution. of the original will by 
the testator to be p by circumstantial evidence before applying that presump- 
tion, and refused to apply the presumption of due execution in a so isposi 
state of mind by mere production of a copy more than thirty years old. So, we 
have to call for a finding on the two points mentioned below allowing both sides 
to adduce evidence that the original will, dated iat: Deceubes, 1896, was duly 
executed by Venkataratnam in a sound disposing state of mind and that the adop- 
tion was covered by valid authority. Of course, the 1st defendant is free to prove 
the execution of the original will, if he can, circumstantial evidence like copies 
of the statements of the deceased attestors before the Registrar, recitals in its 
D-7 and D-9, long acquiescence in the adoption, etc. i ` A 
Mr. Somasundaram urged that the ancient copy Exhibit D-8 would at least 
the contents of the will once the execution in a sound disposing state of mind 
Venkataratnam was proved. We-agree. Else, an admitted and -ancient-copy 
will serve no useful’ purpose whatever. R Ta x Pa AA 
He also arged that once the execution in a sound disposing state of mind was 
proved by him, on remand, this particular ado tion would stand as the factum of 
adoption had been and the will gave widow the right to adopt a boy 
from a non-gnati family in case there was no gnati boy agreeable to her, and Exhibit 
————— OO $$ rer 


P see 


5 eas) ° 
1. (1999) 56 M.L.J. 790: LR. 56 LA. 4 (1922) I.L.R. 46 Mad. -g2 (F.B.). + 5 
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D-g had only stipulated for the adoption of the second boy of Surayya or Gopala- 
krishnamma in case they had a second boy in ten fom hen aad had 
not provided for the adoption of any boy of the plaintiff, whose second boy was 
ten years old in 1915, but was blind of one eye and not agreeable 
to the widow on that account. We agree. We are not here concerned 
with the desirability of discriminating against one-eyed boys for p of adop- 
tion, or the willingness of the ee eee ee IG two eyes) in 
adoption ‘had he been naked ing. the one-eyed boy for himself. The will, 
relied on here as the authority to adopt, gave the widow the right to adopt a mon- 
gnati boy in case no gnati boy was agrecable to her, and she was, ore, free 
to adopt this 1st defendant since her subsequent agreement, Exhibit D-9, did not 
also prevent it. So, this issue will not be left open for further decision. ne 
g. Was the adoption of the 1st defendant valid by virtue of the authority of 
the nearest sapiadas in Exhibit D-9 ? i 
“Mr. Somasundaram urged that, even apart from the will, this adoption would 
be valid under the authority given by the nearest sapindas, Surayya and Gopala- 
krishnamma under Exhibit D-9. The learned counsel for the appellants urged that 
‘that was not the authority relied on by the 1st defendant in the lower Court, and 
that his objections to that authority, like all the reversioners not being consulted 
and the agreement being vitiated by improper and dishonest motives, like the selfish 
gains stipulated for by Se baka jan i to the detriment of Seshayya, 
and the plaintiff, had not’ considered in full by the lower Court. He also 
urged that the adoption was made only in Re Baka the plaintiff was g4 years old 
‘and had two sons, either of whom he would have gladly given in adoption ; and 
that at any rate, he should have been consulted by Viyyamma about the adoption, 
his consent or refusal ascertained, before proceeding with the adoption especially 
w he was available in that very village. In thes¢ circumstances, we allow 
Mr. Somasundaram to 'raise this alternative authority matter in the lower Court, 
if he considers it fit, but give the appellants full right to let in all relevant oral and 
docymentary evidence they like regarding that point. j 
The legality, of the allowance by the lower Court of the application under 
sections 151 and 152, Ciyil Procedure Code and the co uent dismissal of the 
suit against the ex parte defendants also, need not be considered in detail by us. 
We are of opinion that if the adoption was valid, the decree against the ex parts 
defendants also cannot stand as the appellants will not have any right whatever 
to question the alienations of Viyyamma or the 1st defendants and the judgment 
will have to be consistent with itself. If the adoption was valid but the decree in 
favour of the plaintiff against the ex parts defi nts still remained, those ex parts 
defendants, thus deprived of the lands in their possession, could have proceeded 
against the st defendant: for damages, let alone the appelant getting ds and 
meme fits they were not entitled to. So, the rst t could have applied 
to the lower Court to modify the original decree by dismissing the suit against the 
ex parte defendants also, though, in our opinion, he should have put in a petition 
for review and not treated the petition as one under sections 151 and 152, Civil Pro- 
cedure Gode. The lower Court will treat his petition as one for review and collect 
the deficit stamp duty from the 1st defendant whose counsel promises to pay it. 
In the end, therefore, we direct the lower Court to give its findings on the 
above two points within a month after the reopening of the lower Court. Objec- 
tions within ten days after receipt of the findings, . 
+ a + * A 4 
_ The Judgment ðf the Court was delivéred by i ; 
_ Panthapakesa. Aypar, F.—The findings called for by us in our ju t, dated 
7th March, 1949, havé been submitted by the Additionat Subordinate udge, Coco- 
nada. He has found that the original of Exhibit D-8, the will, was duly executed 
by the deceased Venkataratnam, the husband of Viyyamma, ‘when he was in a 
sound and disposing state of mind, and that the adoption of the first defendant 
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by Vi is valid both by reason of the authority given by her husband under 
the and the authority given by the two nearest andes Exhibit we 
dhe held to be valid and binding on the plaintiff. We see no reason to 
this findings. We accept his findings. a aa eae ie oak 
eae ene ee ana ee ee CET ee ni ai 
‘the contesting defendants or against the ex paris defendants 

Mr. Satyanara Raju, for the plaintiff-appellart, said that there was nothing 
in the findings to show that the court-fer for review had been paid 
relief sought against the ex defendants, as directed by us in our e 
Mr. P. Somasundaram, for defendant 1, has assured us that this court-fee was 
<ven bfore the matter was heard for the purpose of the findings by the lower Court. 

Oo 


AE Ten rani It follows, re, that this appeal deserves to be-, 
It is accordingly dismissed with costs. Appellants 2 and 3 are directed 


to pay the court-fee. payable to the Government in this pauper appeal. 
V.P.S. — Appeal dismissed. 
"IN THE HIGH COURT OF JUDICATURE AT MADRAS. “a 
PRESENT :—Mr. Jusriag RAGHAVA Rao AND Mr. Jusricg KRISEHNASWAMT 
Nayon. | h > 
“Tallapragada Veera Venkamma and. others tye? .. Appellantst — 


U. ere] 


“The Collector of West Godavari and others - Respondents. 
Land acquisition —Compensation—Adaguary of compensation fixed by tribunal—Interforence by cppllats.. 


In cases of land acquisition and compensation which raise the quatn of theradequacy di tha = 
amount that has been awarded by a Court or Tribunal which has got to assess the exact amount, | 


it is a well-settled principle that an appellate Gourt t to bear in mind that except on the beris- 
of a fundamental or radical error of principle, it have ue ground of justification for ba 
‘ference. 


Appeal against the order of the District Court, West Godavari at Eluru, dated J 
gth November, 1945, in O. P. No. 49, ctc., of 1944. 


S. V. Venugopalachari for Appellants. | 
_ The Government Pleader (K. Kuttikrishna Menon) and K. Venkataratnam, P E 
Respondents. ` 
The Judgment of the Coit saa daved by 


‘Raghava Rao, j-—Out of the four civil miscellaneous appeals posted before us, 
the only one that tig ear a ag AA M. A. No. 212 of 1946 which arises ` 
out of O. P. No. 49 A . in question along with others which we are : 
not called upon to consi Degen to the District Judge, West Godavari, :” 

as an arbitrator by the Government of India under the Defence » 
we Bee The substance of the petition which resulted in the adjudication > 
of the arbitrator, which is the subject-matter of challenge in this appeal, is that”. 
the lands belonging to the soos ah Pad been originally requisitioned : 


by the Government tempo under the Defence of India Act Rules were 
to be acquired permanently later by the Government and that the tion > 
offered for the proposed acquisition is inadequate. For the purpose of thes 


value of the property sought to be acquired, the arbitrator was appointed on the 

the Government of India. The arbitrator has awarded 
with reference te two survey numbers comprised in the O. P., namely, S. Nos. 80. < 
and 81/1, compensation at the rate of Rs. 100 per acre, and with to the. 
pipes numbers comprised in the O. P. compensation at the rate of Rs. 175, - 

t is against this award of compensation that the petitioner has come up- : 
to this Gourt in the Civil Misodlancous Appeal, which we are now considering.» 





“8 AAO. Nos, 211, Ate, 218 ‘and ‘gar of 1946. | 
go 
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It is obvious that with.an award of this character we should not be justified 
in in ing except it be on the basis.of:a demonstrated error of principle. In 
the course of the argument which was advanced to us by the learned counsel for 
the appellant we have been told that the proceedings prior to the appointment 
of arbitrator suffer from an infirmity of principle, and is, because hee actual 
notices that his client got from the Collector with reference to the offer of compensa- 
tion were coupled with a direction that the District Judge of West Godavari 
might be moved in the matter and no indication was given by the notices served 
upon his client about the details of the way in which the actual valuation was. 
fixed by the Collector before he made the offer. It has also been oe before 
us as the second point of principle arising out of the proceedings that the particular 
report of the Collector which was sent up by him to the arbitrator was one on which 
the arbitrator relied but to which the appellant before us had no.access. The last. 

t advanced to us was that the actual materials supplied to the arbitrator 
at the trial were not such as would justify the conclusion reached by him. 


We may at once state that we find absolutely no substance in the kind of 
complaint sought to be made by the learned counsel for the appellant with reference 
to the procedure adopted by the Collector before he e the reference to the 
arbitrator or with reference to the actual ure adopted by the arbitrator himself 
after the matter went up to him. e are satisfied that although the notices. 
served upon the appellant were with reference to the actual amount offered by the 
Collector, when the matter came up to the arbitrator, the a int was sufficiently 
alive to the actual kind of material that he had.to place before the arbitrator in- 
order to successfully question the figure that the ector had offered. It is said 
by Mr. Mengapa ahan, the learned counsel for the appellant, that at ‘no stage- 
prior to the pronouncement of the award of the arbitrator did his client have 
any opportunity to acquaint himself with the actual details of the offer contained 
in the reports submi by the Collector later on to the arbitrator, and it is therefore- 
urged wW the learned counsel that his client was under a handicap in the sense that 
he could not sufficiently adduce evidence ir rebuttal of the basis on which the- 
Collector: had proceeded. We. are not satisfied however that the actual process 
of trial in any serious or substantial manner by the failure of Government 
to produce or to exhibit at the trial the reportiof the Collector. The arbitrator- 

inted has considered the whole matter on the basis of the evidence available- 

re him in a very- careful manner, and we have no doubt that if only the appel- 
lant before us had been very serious to ask for the contents of the report he would 
have been given ample access to it before the trial of the case by the arbitrator. 


The principle of discrimination adopted by the Collector in making the classifi 
cations that he has made in.the course of the repoft with reference to the actual 
nature of the lands which-are the subject-matter of the proceedings has been consi- 
dered by the arbitrator with reference’ to the application of the classifications in. 
question to- those lands. The oral evidence placed before the arbitrator was that. 
of three witnesses to which our attention has been drawn, namely, P.Ws. 3, 5 and 
RW. 3.. TR E SEERA cee Da Bagan ie 

` matter ef the present p i are pasture and are distinctly superior - 
“in value to the lands purely dry. We find however some little difficulty in appre- 
` dating the argument. The arbitrator has in bis award referred'to the evidence- 
of R.W: 3 in paragraph.12 wherein the witness has stated that the lands acquired 
could be.used for raising dry crops without any capital outlay. He has also referred 
fo the fact that there is no di as regards the survey numbers that actually 
fall under the two categories which he has referred to earlier in the course of his 
award. He says further in regard to the particular survey numbers which, so- 
far as relévant to the present civil. miscellancous appeals, are considered by him 
in ph 13 of his award that it would be fair to award compensation at the- 
wate OF Ri: 100 per acre for these lands. - It is contended by the learned counsel - 
for the t that if Rs. 10 per acre were assigned to the land which is the subject- 
matter of the present litigation, then it would work out at something like Rs. 200- 
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by capitalisation at the rate of 20 times. But even accepting that sort of argument 
as otherwise well-founded, on a priori consideration, we are not satisfied that there 
is very much of difference brought out between the actual of Rs. 175 awarded 
by the arbitrator with reference to the better part of the land in dispute and the 
Pore aan ting from the actual adoption of the rate of Rs. 10 per acre which is 

t is sought to be extracted from the cross-examination of R.W. 3. Nor is the 
difference in value as given py the arbitrator between the’ two ney. numbers 
which are dealt with in paragraph 13 and the other survey numbers which are dealt 
with in paragraph 11 such that it needs any interference at our hdnds in these 
appeals, A 

As we have already observed, in cases of this description which raise a question 
of the adequacy of the amount that has been awarded by a Court or tribunal 
-which has got to assess the exact amount, it is a well-settled principle that an appel- 
late Court ought to bear in mind that except on the basis of a fundamental or radical 
error of principle it would have no ground of justification for interference, and 
we accordingly dismiss C.M.A. No. 212 of 1646. As we have already stated at 
the beginning of our ee the other three appeals do not arise for consideration 
as when a preliminary objection was actually raised by the learned Government 
Pleader that the value of ose ap is such that they do not admit of any right 
af appeal, the learned counsel for the pean accepted the position of unappeal- 
ability. The costs to be awarded in all four appeals will be Rs. 75 (Advocate’s 
fee) for the Government Pleader and Rs. 25 for the learned counsel for the other 
respondents in the appeals. The respondents’ counsel will also have his costs of 
the printed papers that he had to purchase for conducting the appeal in which his 
client has been made a party by the appellant. It is no fault br tie leaned counsel 
wih aut in tals apps and tno apelin wil certainly have W Pe himself 


with an in this appeal, and the ap certainly have to be directed 
to pay to second respondent the costs 
V. P.S. — Appeals dismissed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice RacHAva Rao. 
Valliammai Ammal _ ++ Appellant * 
U. 2 

E. L. Sankara Ayyar and others Respondents. 

Essel Pilar y TANG Gatien i= Dias te oleh TAR aga a Whew aa 
against actual reversionsr. 

The true principle applicable to decrees to which presumptive reversioners are parties, when the; 


question of their character as against actual reversioners comes up for consideration js the one 
embodied in Explanation 6 to section 11 of the Code. Where ma prior suit the presumptive rever- 


sioner was a minor represented by a next friend it is not so much a question of or gross 
negligence that arises for consideration, as a casc of bona fides, or want of bona fs tao const 
of the litigation. Gross negligence as a head of attack against docres, is i 
of minors against whom decrees have been passed, but not in the case of persons who may be re- 
eee ee E 
trustees, previous ejmans or kartas, etc. 
pa a Koratku Hengsu, (1949) 2 M.L.J. 413, followed. 
Sree wa the tases of Cha Ce a Sena a No. 185, 
against the decree of the Court of the Subordinate Judge, Tiru- 
DPSS N No. EP sa 


K. Baskyameand K. Venkateswaran for Appellant. 

T. M. Ramaswami Ayar, K. S. Saika Appar and P. Bundaran for Respondenti, 

The*Court delivered the following 

Jupcumvr.—This Second Appeal arises out of a suit by one Valliammai Ammal; 
daughter of one Palaniappa to’recover properties specified in the three schedules 
a NE GG ee ne gg a aaa aa a aaa aaa aaa ana kanan negak 


#95, A. No. 2661 of 1947. oa . gand February, 1950. 
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attached to the plaint. Palania died as far back as 7th November, 1894, leaving 
him surviving three widows, Chinnathayi, Muthammal and Avudayammal an 
also a- daughter by a predeceased wife, by name Subbammal; two da hters 
of Muthammal whose names it is unnecessary to mention and the present plaintiff, 
the daughter of Avudayammal. Palaniappa died of a fairly large estate 
and quarrels ensued between his two widows, uthammal and Avudayammal, 
Chinnathayi having left Palaniappa during his lifetime a long time back. 
settlement of the quarrels between the two widows there came into existence the 
agreement, Exhibit D-4, dated 13th March, 1895, which divided the assets and 
liabilities of the deceased Palaniappa in more or les equal moieties. Thereupon 
Chinnathayi began to intervene with her claim with the result that Avudayammal 
had to file O.S. No. 60 of 1895 in order to get Exhibit D-4 affirmed as against 
‘Chinnathayi. The result of the litigation was that the right to the estate was 
affirmed in favour of the two widows, Muthammal and Ayudya); to the 
exclusion of Chinnathayi but in a life estate to be held by each of them in respect 
of the i moiety allotted to them under the agreement, Exhibit D-4. Mean- 
-while there was a suit instituted by one Vallikannu Ammal, a stranger to the family, 
O.8. No. 50 of ve on the file of the Sub-Court, Tirunelveli, against the two widows 
of Palaniappa, uthammal and Avudayammal, for recovery of a certain sum of 
money alleged to be due under a promissory note said to have been executed by 
Palaniappa during. his lifetime on 1oth ber, 1893. Muthammal therein 
paded that the promissory note was not true, while Avudayammal accepted it, 
-with the result that the Court exonerated Muthammal from the action, and the 
plaintiff in that suit was content to take a decree against Avudayammal and the 
property in her hands for the amount due under the promissory note. There was 
then an othi executed by Avudayammal in favour of one uvar for raising a 
sum of Rs. 1,800 for part satisfaction of the decree, while with reference to the 
balance of the decree amount it happened that the decree-holder assigned the decree 
to a third party who accordingly executed it and brought the property in the hands 
of Avudayammal to sale in 1902. The auction was on the gth September, 1902, 
and Exhibits D-8, D-8 (a) and D-8 (b) are the sale certificates issued to the prede- 
cessor-in-interest of defendants 1 to 3 and 11 in connection with that auction which 
related to the properties in the first schedule to the present plaint, It may be 
mentioned here that the jata Wa ee e as subject to three mort- 

(1) for Rs. 10,000 by. vudayammal to one Kailasam, (2) for Rs. 3,200 b 
‘Avidayaramal to Kailasam and G) for Rs. goo by Palaniappa to one Ramaswami ; 
so far with reference to the properties in the first schedule. 


The properties in the second schedule are in the possession of the third defendant 
‘by virtue of a sale by Muthammal for Rs. 2,775, under Exhibit D-17, dated 14th 
July, 1 The sale was effected for the discharge of an othi of iappa out-- 
standing in a sum of Rs. 2,800 (Exhibit D-18, dated 26th March, 1890) and sum 
of Rs. 475 further, which was the balance due on a mortgage by Muthammal 
to one Ha natha Pillai for Rs. 1,000 under Exhibit D-19, dated 18th February, 
ee The properties in the third schedule are also in the possession of the third > 

Ki reason of an auction sale in execution of a decree in S.C. No. 344 

of 1897 on the file of the Sub-Court, Tirunelveli. ; 


With. reference to the properti in the first schedule it is to be further stated 
that in the year ‘1903 -within-a months of the actual issue of the sale certificates, 
Exhibits D-8, a) and D-8 (b) Subbammal, the daughter of a 
wife ee brought the suit O.S. No, 4 of 1903 for a declaration that the 
court-auction sale was not binding upon the reversion. She imple&ded in that suit 
the two widows, Muthammal and Avudayammal, the other daughters of Palania 
—her i the decree-holders who a brought the properties! to sale. 
“The mortgagees subject. to whose an a auction sale had taken place 
The raaa as KA pa a bat mil barana aled e that sui and there 
was an appeal which; ke the suit, was also dismissed by fhe High Court. -The 
question whi arises in connection with the properties in the first schedule is one 
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of res judicata on account of the decision of this Court in a in the suit of Subbam- 
mal. The decision of this Court is reported in Subba v. 1, 
and it is also exhibited in the present case as Exhibit D-7 (b). It was observed 
in that judgment that, 
“ The plaintiff having had the opportunity of proving that the debt for which the decree was 
i wat, in fact, not'due or was for any reason, not payable out of the estate the only point 


The learned Judges (Subramania Ayyar and Benson, JJ.) proceed to observe further + 
“ No attempt has been made to show this. The evidence shows that the 6th defendant (mortgagee) 


~ The first defendant as representing the estate was certainly not bound to raise any defence in 
the case when satisfied that the debt was really due. The 8th defendant (decree-holder) in contenting 


herself with a decree i the’ saset in tho’ banda of the 1t daeodini a ee a came VET a 
our was justi for under the agreement Exhibit II (Exhibit D- e t case 
crest pret tee bul Ka EA Bad been lef with the third Vs consent 


of their agreement. As regas the relied upon from Sri Gajapati Radhamani v. Maharani 
S®Pusapati Alakajesvari?, t depended upon the special circumstances of that case. The case of 
Kalyana Sundaram Pillai v. Subba Moopenar*, is a distinct authority against the contention that an allena- 


or of other persons interested in the reversion.” . 
_  Itis clear from this ju t that unless its finality can be effectively got over 
in some manner recognised by law by the present plaintiff as the actual reversioner 
_represented in the former litigation by the presumptive reversioner the then plaintiff, 
the plaintiff now must be out of Court. The way in which Mr. Bhashyam puts the 
point for the appellant here is that the former suit was one by the presumptive rever- 
sioner who was a minor represented by her next friend, and that in that litigation 
all the materials which would have gone to show that there werg relations of ill-wilb 
and hostility between the two widows, Muthammal and Avudayammal, so that 
ings taken against one of them only would not bind the reversion were not 
placed before the Court, and that consequently the proceedings were vitiated by 
negligence on the part of the next friend of the then plaintiff. Mr. Bhashyans 
drawn my attention to a decision of this Court rted in Yelumalai v. Natesa- 
chari* and a ruling of the Privy Council reported in i Nath Kakaji v. Mt. Gaya 
Kwuar®, as showing that an alienation effected by one of two co-widows, although 
for necessity, is not binding upon the reversion unless consented to by the.other 
widow. But then the difficulty in the present case is two-fold. Firstly, I am not 
satisfied that the principle these rulings which relate to alienations between 
one of the co-widows and a purchase from her necessarily applies to a case in which 
as in the present the validity of a court-auction sale in favour of a bona fide stranger 
purchaser is in question, held as the result of a decree obtained as against one only 
out of two co-widows. To such a case, it rather seems to me that the i 
uestion may well be whether the estate was not in the matter of the decree and 
execution proceedings taken thereunder sufficiently represented in law by one 
only of the co-widows. But what is even more important, there is no proof here 
that there were really conclusive materials which, had they been placed before the 
Court, would have necessarily entailed a decree in favour of the plaintiff in the - 
former suit. The decision in Subbarainam Chettiar v. Gunavanthalal*, to which my 
attention has been drawn by the learned counsel for the appellant cannot be of 
much assistance to him. What Varadachariar, J., delivering the judgment of the 
Court in that case ruled was that if the matter not brought to the notice of the Court 


L (1 LL.B. go Mad. 3. 35. 

2. (1890) LR. 19 LA. 184: ILR. 16 5. (1928) 55 M.LJ. 339: LR. 55 LA. 
Mad. 1 (10) (P.C.). : 399 (P.C.). / 
~ 3. (1909) 14 ML. J..199. - - 6. (1937) 1 MLJ. a24. _ 

4 (1944) I M.I. jago : LLR. (1945) Mad, _ i 
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on the former occasion was such that had it been brought to the notice of the Court 
no decree could possibly have been passed as against the minor, no doubt gross 
negligence could be postulated, not otherwise. As the learned Judge puts it, 
the plea which the ian of the next friend in the former litigation omitted to 
take must be a plea “ clearly available ”, i.s., available so as to involve conclusively 
a result contrary to the one which the Court actually reached:on the materials 
before it on the former occasion. That is not the ition as I have stated, in the 
present case. Moreover, I very much doubt whether the principle of gross negli- 
gence can at all be pressed into service by the learned counsel for the appellant 
in the case of an attack of a decree against the presumptive reversioner by the actual 
and in the circumstances here. The AER id the Dener watt wed Palak in Ge 
capacity of a reversioner to the estate of Palaniappa for a declaration that the Court- 
auction sale of certain of the properties of that estate was not binding upon the 
reversion. The reversioner being a minor was no doubt represented by a next 
friend at the time. The decree of dam of that suit was never challenged by the 
then plaintiff later on in a separate suit through another next friend during the 
minority of that plaintiff; nor does it appear that there were any pro i 

after the attainment of majority of that plaintiff for the avoidance of that decree. 
A decree which is vitiated by negligence can at best be only voidable and 
is not necessarily void, as decided by me in S.A. No. 49 af 1947. The true principle 
in fact applicable to decrees to which presumptive reversioners are parties, when 
the question of their binding character as inst actual reversioners comes up 
for consideration, is the one embodied in Explanation 6 to section 11, Civil Proce- 
dure Code as was pointed out by a Bench of this Court consisting of myself and 
Horwill, J., in a case reported in Nagamma Shedthi v. Korathu Hengsu1. It is not 
so much a question of negligence or gross, negligence that arises for consideration 
in aise of Mtn e DO as a cad OF bona files Oc want GE kona fdas te ihe ondue 
of the litigation, to use the of Explanation 6 to section 11, Civil Procedure 
Code. Gross negligence as a of attack against decrees is available only in the 
case of minors against whom decrees have been passed, but not in the case of persons 
who may be representing other people’s interests in the previous litigation such as 
presumptive reversioners, prior trustees, previous yejamans or kartas, etc. For 
all the reasons that I have indicated I am not satisfied that the decree in the former 


ae t for stating that no evidence was at all called to prove the case put forward in the 
former litigation no details of the allegation have been given in the present suit.” 
The learned Judge observes further : 


of that suit cannot bind the present plaintiff... .......... There being no evidence here 
of the suppression of any valuable and available evidence, and there being no case that any available 
bearing on a qu of fact or Jaw bad not been raised the case of negligence on the part of the 
next friend of the plaintiff in the earlier suit cannot be upheld. In even’in thè present suit, 
the plaintiff on whom the burden lies (ses section 199 of "s Hindu Law, gth Edition) has not 
shown that the debt in O. 8. No. 50 of 1896 was false and so there is really no substance either in this 
plea of negligence or in the other pleas of fraud and collusion. The next friend qf the plaintiff in 
tho earlier suit (O. S. No. 4 of 1903) had fought it out with great fervour and taken up the matter 
the -Court in both the Courts very eminent counsel appeared for her—the 
person who for her here was one Mr. D. S. Rangachariar who it is not disputed was ono 
leaders of the local bar and the person who appeared for her in the High Court was Sri C. 
Sankaran Nair who afterwards became a Judge of the High Court—and so it would seem that 
there could not have been any fraud, negligence or collusion in relation thereto.” 


1. (1949) 2 MLLJ. 413. = 


14 VALLIAMMAI AMMAL D. SANKARA AYYAR. 731 - 


41 fully agree with this reasoning and conclusion of the learned Subordinate Judge, 
and although the District Judge on a has not addressed himself to this 

of the case in any detail whatsoever, I have no hesitation in holding that the con- 
‘current finding of both the courts below on this question is perfectly right. 


It is argued by Mr. Bhashyam that at any rate so far as the mortgages subject 
‘to which the sale took place are concerned, they were mere bo transactions, 
“and that the sale held subject to such mortgages must be regarded as not binding 
‘on the reversioner. It does not appear that any attack was levelled against these 
mortgages in the former litigation as bearing upon the validity of the court sale 

hich undoubtedly, together with the mortgage in favour of Othuvar, was the 
matter for consideration before the High Court as well as the original court of trial. 
Nor is the issue raised in the present case sufficiently clear to show that the question 
“of the validity of these mortgages was sought to be agitated in the present action , 
as an independent matter. No materials have been placed before the Court in the 
‘present case which would justify the conclusion that these transactions were fictitious, 
and that on account of the mention of these transactions in the execution sale pro- 
ceedings as true ones the estate sustained a loss as a result of the court sale held subject 
to these mortgages. Coa, oe ; 

This disp of the objections levelled in the argument of the learned counsel 
for the ap t to the judgments and decrees of the courts below concerning 
the properties in the first schedule to the plaint. Thettack against the alienations 
of properties in the second and third schedules has even much less of substance 
about it the one in regard to the properties in the first schedule. One point 
of law that has been raised in connection with the attack concerning the properties 
in the second schedule is that a Hindu widow cannot for the discharge of an othi 
of the husband outstanding over the estate make any alienation of any of the 
estate but must leave the othi outstanding till the reversion opens. It is said that 
there is no urgency or necessity for the di of the othi, because there is no 
Pepe ee Bey on Ge pat ol Kalana pas We Sea ani of he omi 

t is pointed out by the learned counsel for the respondents that it is not right to 
say that there is no personal covenant in the othi deed, because in fact there is one. 
There is therefore no substance in the point ; but even if it were the fact that there 
was no personal covenant, I should still very much. doubt whether that would 
make it incompetent for the widow to make an alienation of the estate for the 
‘discharge of a debt contracted by the husband. I very much doubt whether 
considerations of cy need enter into a situation of this kind, because the 
payment up of the dahi of the husband by the widow is an act of piety which she 
would certainly be entitled to do for the sake of the salvation of her husband's soul. . 
It is said by Mr. Bhashyam that the alienation of the properties in the second 
‘schedule is only by one widow, Muthammal, and that on that ground, even assum- 
ing that there was necessity, the alienation would be invalid. ‘True, the alienations 
-of the properties in the second and third schedules to the plaint do not come within 
the case of res judicata which touches the properties in the first schedule and which 
I have already dealt with ; but then the question already discussed, viz., whether 
the relations between the widows were hostile would also bear upon the question 
-of the validity of these alienations. I am not satisfied that the appeal is at all 
-well-founded with reference to the properties in the second schedule. - 


Then as regards the properties in the third schedules, as I. have already stated, 
the title of the respondents rests upon an auction sale more than half a century 
-old, and at this distance of time it is not reasonable to any clear evidence 
-of necessity in support of the alienation. Mr. Bhashyam drawn my attention 
to a recent judgment ofa Full Bench of this Court reported in Subramanyam 
v. China Soorayyat, which deals with the degree of presumption of necessity to 
be made in the case of an ancient alienation. The principles laid down 
by that decision are of course indisputable. The only question is whether 


1. (1950) 1 MLL.J. 527 (F.B.). 


“732 THE MADRAS LAW JOURNAL REPORTS. [1950 


in the circumstances of this case the conclusion of fact reached by the courts 
below in favour of the existence of necessity is to be disturbed merely on the 

= poa that proof of necessity is not forthcoming in all that strictness, which might 
insisted upon in respect of comparatively more recent transactions. My attention 

has been drawn by learned counsel for the respondents to Exhibit D-22 (a) which 

contains recitals of the necessity which had resulted in the small cause decree that 

gave rise to the execution sale under which the third defendant claims. In all the 

circumstances I am not satisfied that there is any substance in the attack of the 


appellant against the decree of the lower court with reference to these properties. 
. in the schedule either. | 


In the result, the second appeal fails and is dismissed with costs, two sets. 
No leave. 


V. P.S. Appeal dismissed. 


IN THESHIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mar. Josta CHANDRA REDDI. 
Vedachala Naicker ..  Potitioner* 
U. e 
P. K. DuraiswamijMudaliar .. Respondent, 

Madras City Tenants’ Protection Act (III of 1922), sections 9 and 11—-Failurs by landlord to issis notice 
ide ation 11 WENG al of uit by Kasa Gan WAGE to lg ok nace Regt Gf os econ tee 
under section 9, if affected. 

«Where a landlord withdraws bis suit with liberty to file a fresh suit inasmuch as he had failed 
to issuc the notice required under section Ii ol tie Act, the tenanta right fo bave bis pending lica— 
tion under section of the Act decided is not affected. The tenant acquires an i eanible 
right t on the landlord filing a suit, to apply to the Court for 2 direction to the landlord 
to edl him the 


suit site for a price to be fixed by The Court is therefore bound to inquire- 
into the application under section g irrespective of the result of the suit. 


i The isions of section 11 are enacted for the benefit of the tenant and the filing of an applica- 
tian by the tenant under section g of the Act in the suit filed by the landlord against him in eject- 
ment amounts to a waiver by the tenant of the benefit conferred on him. i 
Petition under section 115 of Act V of 1908, praying that the High Court will: 
. be pleased to revise the order of the Court of the District Munsif, Poonamallee, 
dated 26th January, 1948, in I.A. No. 1066 of 1946, in O.S. No. 331 of 1946. 


D, Ramaswamt Atyangar and S. Kuppuswami for Petitioner. ` 
* M. S.jVenkatarama Aiyar for Respondent. 
The Court"delivered the following 


JUDGMENT. — This Civil Revision Petition is brought against the order of the 

Court of the District Munsif, Poonamallee, in I.A. No. 1066 of 1946. The petitioner 
was the defendant in O.S. No. 331 of 1946 instituted by the landlord in ejectment 
on the ground that the tenancy was determined. He pleaded that he was entitled 
to protection under the Madras City Tenants’ Protection Act by reason of the 
fact that the suit site was included in the City of Madras with effect from rst April, 
,1946. He also filed an application under section g of the Act within the time 
prescribed by the section praying that the Court might be pleased to direct the 
plaintiff-landlord to gell him the land for a price to be fixed by the Court according 
fo the provisions of that section. < 


Some time thereafter the plaintiff filed an application tinder Order 23, 

< rule 1, to withdraw the suit with liberty to file a fresh suit on the ground that there 

was a formal defect in the suit inasmuch as the plaintiff failed to issue the notice 

required under section 11 of the Act. At that time the petition filed by the tenant 
under section g of the Act was pending. 


*C. R P. No. 1754 of 1948. . ** ioth February, 1950. 


X ` 
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- The application for withdrawing the suit was opposed by the defendant on the 
ee eee the suit a right to claim relief under section 9 
accrued to him and that it was not open to the plaintiff to withdraw the suit. 
-It was also contended on his behalf that in any event his application should’ be 
proceeded with in spite of the withdrawal of the suit. Overruling the objection. 
‘Taised by the defendant, the lower court allowed the plaintiff to withdraw the suit 
with liberty to file a fresh suit and dismissed the defendant's petition (I.A. No. 1066: 
of 1946) leaving open the question of defendant’s right to purchase the suit site to be 
determined in a fresh suit that might be filed by the plaintiff. 


The defendant has pene this’ civil revision petition against the order of the 

District Munsif in I.A. No. 1066 of 1946. The contention raised by Mr. Rama- 
swami Aiyangar who appeared for the petitioner is that the trial court had no. 
jurisdiction to dismiss raa [poor under section g of the Act without inquiring 
“into it as the defendant acquired an indefeasible right under section g of the 
“Act to purchase the suit site from the plaintiff, the moment the suit for eviction. 
was filed into court. According to him the fact that the plaintiff was not prepared 
to proceed with the suit on a ground of formal defect in the plaint would not make 
any difference for the defendant’s application under section g of the Act. 


In support of this contention he relied on an unreported decision of Mack, J. 
in AR.P. No. 378 of 1948 which will be referred to presently. 

Before dealing with the case it is useful to set out the relevant provisions of the 
Act. The material portions of section g of the Madras City Tenants’ Protection. 
Act runs as follows : ` ; 

Any Sanat yrbe i called to Cadi peasa ban Under kê ton gand again woman i aet 
menit ee or proceodmy under sectioi 1 of the idency Small Cause Courts Act, 
“1882, taken by the landlord, may wi one month the date of this Act coming into force or 
within fifteen days after the service on him of summons, apply to the Court for an order that the land- 


lord shall be directed to sell-the land for a price to be fixed by the Court. The Court shall fix the- 
to the lowest market value prevalent within seven the date of order- 
and shal! order that within a period to be determined by the Court, not being less than three months 


and not more than three years from the date of the order, the tenant shall pay into Court or other- 
wise as directed the price so fixed in one or more instalments with or without interest.” 
Section 11 provides that no suits in ejectment or applications under section 41 of the 
Presidency Small Cause Courts Act, 1882, shall Be instituted or presented against: 
tenant until the expiration of three months next after notice in writing has been 
_ given to him to surrender possession of land and building and offering to pay com- 
. pensation for the building and trees, if any, and stating the amount thereof. 
Under the provisions of section g a tenant is entitled to apply for an order 
_ to direct the landlord to sell the and ees Gace to be fixed by court. It is not 
disputed that the defendant who is a tenant, within the meaning of the Act would. 
be entitled to the right specified in section 9, when a suit is instituted against him. 
for ejectment. The only question that has been raised in this case is whether a 
: suit been instituted within the meaning of section g of the Act. 
In C.R.P. No. 378 of 1948, Mack, J.,! has held that section g (1) of the Madras. 
` City Tenants’ Protection Act gives the tenant a specific right and that it is incumbent 
on the court to deal with the petition presented by him under that section irres- 
pective of the result of the suit for eviction of the tenants. In that case the suit was. 
dismissed on the ground that the three months’ notice required under section 11 
of the Act was not issuetl to the tenant. But the trial court proceeded to enquire 
into the petitions filed by the tenants under section g (1) of the Act which were 
Ag ana ee Oe el Ba a tiving the contention of the- 
dlord that the petition under section g should be dma) as no order for eject- 
ment had in fact been passed. In revision Mack, J., confirmed the order of the, 
trial court observing that i 
“ the statute gives the tenant a specific right under section g (1) and it is incumbent on the 


court to of his petition under section 9; quite apart from the manner in which the ejectment. 
suits have terminated.” | ces . 


*°> 1, Since reported in (1950) 1 M.L.J.29. | 
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On the other hand it was urged by Mr. Venkatarama Aiyar for the respondent 
that the plaintiff had not acquired any right under section Ga Act as the suit, 
filed by the plaintiff was not a suit in the eye of the law because the mandato 

ions of section 11 as regards notice were not complied with by the plaintif 
ore the institution of the suit. 

He cited to me some decisions of this court and of the Judicial Committee 
of the Privy Council as supporting his proposition. i 

In Bhagchand Dagadusa v. Secretary of State for Indiat, their Lordships of the 
Judicial Committee laid down that section 8o is express, explicit and mandatory 
and does not admit of any exceptions, that a suit in which inter alia, an injunction 
is asked for is still a suit within the words of that section and that no qualification 
can be read into it. The question that arose for consideration in that case was 
whether section 80 of the Civil Procedure Code was applicable to a suit in which 
the reliefs claimed were a declaration that a notificatidn published by the Govern- 
ment was invalid and a perpetual injunction restraining the defendants from recover- 
ing a tax levied by them under a notification. In the course of their ju ent 
their Lordships observed that the consequence of the non-compliance: with the 
requirements of section 80 of the Civil Procedure Code was that the appellants’ 
present positién in regard to the taxes imposed on them was as if their action had 
never been brought and that the suit was unsustainable in liming and therefore they 
could get no relief in it. ` T a ies a NE a 

Mr, Venkatarama Aiyar relies upon this observation as supporting his conten- 
tion. I do not think that these observations’ in dny way support his argument. 
‘On the other hand the observations of their Lordships at page 749 that, “the suit 
‘was begun and prosecuted as a joint suit to challenge the official action as soon and 
as completely as possible ” show that his argument that no suit is deemed to have 
-been instituted is not sound. < 

In Vellayan Chettiar v. Ths Government of the Madras*, it was laid down inter alia 
by the Privy Council that while the provisions of section 80 of the Civil Procedure 
‘Code are mandatory and licit it was competent for the defendant for whose 
‘benefit section 80 of the il Procedure Code was enacted to waive that benefit. 
‘In that case one of the questions that fell to be determined was whether the defend- 
ants, t.s., the Government of Madras, had waived their right to a proper notice 
of suit under section 80 of the Civil Procedure Code and whether the defect of non- 
compliance with the requirements of that section was eschewed by reason of such 
waiver. Dealing with this point their Lordships point out that there is no incon- 
sistency between the proposition that the provisions of this section are mandatory 
and must be enforced by the court and that they may be waived by the authority 
for whose benefit they are provided. No doubt on the facts of that case their 
Lordships came to the conclusion that the defendants have not waived the right 
conferred on them by section 80 of the Act. It appears to me that the 
observations of their Lordships in that case Jend support to the contention that the 
lack of a valid notice as required either under section 80 of the Civil Procedure Code 
or section 11 of the Madras City Tenants’ Protection Act would not render the insti- 
tution of the suit ineffective for all purposes and that the non-compliance with the 
provision affects only the result of the suit. If the contention of the respondent 
were to be accepted there is no question of waiving the right conferred by the statute 
and proceeding with the trial of the suit because the suit itself should be treated as 
non-existent. 

Much reliance was placed by the counsel for the respondent on two -of the 
‘decisions of this court in Swbramania Mudaliar v. Ths East Asiatic Go., Lid.? and 
Ponnucham v. Muthuswarm*. In Subramania Mudaliar v. The East Asiatic Co., Ltd., 
at was laid down that a suit filed by a firm which was unregistered was incompetent 


l I. eas” 53 M.L.J. 186 : LLR. 51 Bom. 3. Mon a MiS A ILR. ( ) 
.C.). I . A . (1 
Pa (1947) 2 MLJ. 208: LR. 54 ILA. agg: Ned Sa Ta a a ar 
` LLR. (1948) Mad. 214 (P.C.): ' zo oi $ 
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because of the provisions of section 69 of the Partnership Act and that the subsequent 
registration of the firm could not enable the plaintiff to apply for an amendment 
of the plaint as the suit originally filed was no suit at all in the eye of the law. 

In Ponnuchami v. Muthuswami1 it was held that the court had no jurisdiction 
to proceed with the trial of a suit filed by an unregistered firm since its registration 
is a condition precedent to its right to file the suit and that subsequent registration 
‘would not put the suit on a proper basis. 

But the cases dealing with section 69 of the Partnership Act do not afford 
any analogy to the present case for the reason that the defect of failure to issue the 
statutory notice under section 11 of the Madras City Tenants’ Protection Act can be 
cured by the tenant waiving the benefit conferred upon him under that section. 


Another decision referred to is that of Pan Row, J. in Ganssa Naidu v. 
Malleram Singh*. The learned Judge had laid down that the provisions of section 11 
of the Madras City Tenants’ Protection Act were mandatory and that failure to 
observe them would entail the consequence of the dismissal of the suit. In the 
course of the judgment it is stated by the learned Judge.that the provisions of section 
11 are certainly provisions in favour of the tenant and not in favour of the landlord, 
that to that extent it is one of the benefits conferred on the tenant by the Act and 
that he cannot be deprived of the benefit of the protection given by section 11 simply 
because he is entitled to other benefits given under the rons As the appeal was 
being dismissed on the ground of want of statutory notice, the learned Judge 
‘observed that it was unnecessary to consider the question whether if the suit were 
maintainable, the defendant would be entitled to proceed under section 9 of the 
Act. Mr. Venkatarama A wants to construe this observation as amounting 
to an ion of opinion that as the suit was not maintainable for want of statutory 
notice, the defendant would not be entitled to any relief under section g of the Act. 
I do not think J can accept this argument. a 

In Ramaswami Iyer v. Vera Narayanaraju*, another case cited by the counsel 
for the respondent it was held that the institution of-the suit or the presentation 
-of a plaint to a court not having jurisdiction to entertain it does not amount to an 
institution of the suit even if the firm was registered. I do not think this decision 
really helps the respondent. While it recognises ihe principle that the presentation 
of a plaint in the court which has no jurisdiction to entertain it cannot be said to be 
the institution of the suit, it lays down the principle that if a suit is filed in a court 
of competent jurisdiction it could not be said that the suit had not been instituted 
at all merely use it turned out subsequently as the result of the finding on the 
value of the subject-matter that the suit ought to have been filed in another court 
and the plaint was presented to the proper court. So this ruling does not in any 
way advance the respondent’s case. On the other hand it lends colour to the 
contention put forward on behalf of the petitioner. 

In Ranganadhan v. Mariappa Chstti*, it has been laid down by Patanjali Sastri, J.» 
that an omission by the landlord to offer compensation to the tenant under section 
11.of the Act would impose an obligation upon the court not to entertain a suit in 
jectment. This case has no bearing on the question for decision in the present 
“case. 4 
I am inclined to agree with the argument adyanced on behalf of the petitioner 
that the only consequence of the failure to observe the provisions of section 11 of 
the City Tenants’ Protection Act is the dismissal of the suit and that it does not 
affect the institution of the suit. / | ° 

Further itemust be borne in mind that the provisions of section 11 of the Act 
were enacted for the benefit of the tenant as pointed out in the rulings referred 
to abovg and not for his detriment and the landlord therefore cannot take advantage 
«f this provision to the prejudice of the tenant. It is open to the tenant to waive 


1. 1941) 2 MLJ. 968: LLR. (1942) 3. (1941) 1 MLL J. 629. 
7 e 4. (1942) 1 MLJ. g2. 
2. Taon) 1 MLJ. 507. ae 
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the pretection afforded to him under that section and reguest the court to grant 
him the relief provided for in section g of the Act. 


also stated there by the learned Judge that this can be done so long as a suit is not 

finally disposed of, rejecting the contention that there could be no waiver after 

objection as to want of notice had been raised in the written statement. I am 

therefore of opinion that in this case the iimg of an application under section 9 
to 


„of the Act amounts to a waiver by the tenan the benefit conferred on him under 
section 11 of the Act. 


For these reasqns I am inclined to think that the tenant had acquired an in- 
defeasible right consequent upon the landlord filing a suit to apply to the court 
for a direction to the landlord to sell him the suit site for a price to be fixed by court. 
The court was therefore bound to inquire into the application under section 9 of the 
Act irrespective of the result of the suit. 


In these circumstances, I accept the civil revision petition filed on behalf of the 
tenant, set aside the order of the trial court and send the petition back for disposal 
according to law: in the light of the observations made by me. The respondent 
will pay the costs of this civil revision petition. The costs in the lower court will 
abide the result of the petition under section g of the Act. 


V. P. S. os Petition allowed. 
IN THE HIGH COURT OF JUDICATURE’AT MADRAS. 
PRESENT :— MR. JUSTICE SATYANARAYANA Rao AND Mr. JUSTIGE ViswANATHA 


The Commissioner of Income-tax, Madras .. Applicant* 


D. 

K. E. Sundara Mudaliar and others .. Respondents. 
derived from cesarina planks nan fice terete ae 

Income derived from casuarina plantation is agricultural income within the ing of section a 
(1) of the Income-tax Act which is exempted from taxation under section 4 (3) (will) of the Act, 

Per Viszwanatha Sastri, 7.—Irrespective of the n of the product of the land, what- 
ses ceva REE ee a 
on the soil withdut human labour or effort, wauld be agricultural product and the process of producing 
it would be “ agriculture” within the meaning of that expression in section Q of the Income-tax 
Act, In short the word is used to denote the raring of valuable or useful products deriving nutri- 
ment or substance from the soil with the aid of human labour or skill 

Case referred to the High Court by the Income-tax Appellate Tribunal under 
section 66 (1) of the Indian Income-tax Act, XI of 1922, as amended by eae al 
of the Indian Income-tax (Amendment) Act, VII of 1999, in 66 R.A. Nos. 160, 165, 
162, 163 and 164 Madras of 1946-47 on its file, etc. 


C. S. Rama Rao Sahib for Applicant. 


M. S. Subbaraya Aiyar, K. Srinivasan, Short Bewes and Co., P. Krishnamachari, 
S. Swaminathan and P. Suryanarayanan for Respondents. 


The Court delivered the following 
UDGMENTS : Satyanarayana Rao, F.—The only question that has been, referred 


in these cases is: 





- 


I. (1949) 1 M.L.J. 601. 
* Case Referred Nos. 11 and 12 of 1947 and 1 of 1948. °° gnd February, 1950, 
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- “ Whether on the facts and in the circumstances of this case, the income derived from casuarina 
plantation is agricultural income within the meaning of S.2 (1) of the Income-tax Act.” 
We understand that besides these cases in which a reference has been made, there 
are also other cases in which similar questions have been raised and are pending 
decision. The Appellate Tribunal was of opinion that the income derived from 
‘casuarina plantations is “ agricultural income” which is exempted from taxation: 
under section 4 (3) (vit) of the Income-tax Act. 


@ The facts are not seriously in dispute ; and it is also common knowledge that 
dn order to raise casuarina plantation it is necessary to prepare the soil, raise seedlings, 
cultivate the land and plant them. After the plantation, the plants require watering 
for periods, ranging from g to 5 years according to the nature and quality of the 
soil. Even after the expiry of the period of three or five years, the trees in 
order to facilitate their growth require pruning. “The trees are tut usually 8 to 10 
‘years after they are transplanted. It is therefore an undoubted fact that the 
tillage of the soil and the employment of labour and skill are required to w 
a plantation. The wood of the trees is used mostly either for fuel or for building 
purposes. The question is whether the income realised by the sale of the trees. 
after they are cut is agricultural income. within the ing of section 2 (1) of the 
Act and exempt from taxation under section 4 (3) (ati) af the Act. 

The Act defines “ agricultural income ” in these terms :— 

‘< Agricultural income” moans— ‘ 

« rent or revenue derived from land which is used for caltural and is either 
Saeed ee British India or Det re aA ceca | pah jae pasa by the 
-officers of the Crown as such ; 

(b) any income derived from such land by— 

(1) agriculture, or 

the performance a cultivator or receiver of rent in kind of process ordinarily 

a ae eco ot ate Kind to aviet (ha psd asalah aal be PIA 
fit to be taken to market, or f 

(tii) the salo by a cultivator or receiver of rent in kind of the produce raised or received. by 
him, in respect of which, no process has been performed other than a process of the mature described 
in sub-clause (i) ; 

Under both the clauses (a) and (5) of this definition the income must be 
derived from land which is used for agricultural purposes. - 
The meaning of the expression “ agricultural purposes” was the subject 
matter of conflicting decisions of Courts under various statutes in which the expression 
in some form or other occurred. It may not be quite legitimate to rely largely 
the decisions which have construed a similar or analogous expression in 
other Acts for soap! micas the expression used in section 2 (1) of the Income-tax 
Act. The recent decision of the Privy Council in Raja Mustafa Ali Khan through 
Spaa Monsees Cott es Utraula District Gonda v. Commissioner of Income-tax,: 
. P., Ajmer and Merwara}, to some extent has paved the way to evolve a clearer 
definition. of the ression. In this decision the Judicial Committee had to 
consider section 2 (1) of the Income-tax Act, in order to determine whether the 
income from forest trees was agricultural income and therefore exempt from taxation. 
The trees in question were of spontancous growth and there was nothing to indicate 
that the assessec carried on any operation in forestry. Their Lordships 
of the Judicial Committee approved the test laid down by this Court in Yuoarqja 
aing ga akang ee te ee thee ; 
a mbagi For the purpose of disposing of the appeal 
before their Lordships, they laid down at page 277 of the report that : 
nea man e Ka antl unless there is some measure of cultiva- 
don of the land, some expenditure of skill and labour on it, it cannot be said to be used for agricultural 
purposes within the meaning of the Income-tax Act.” 


i] 
eof 1 M.LJ 165: LR. 75 I.A 268 iw (1946) 1 M.L.J. 120: LLR. (1946) 
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Their Lordships also expressed the opinion that no assistance is derived from the 
meaning i to the word “ agriculture ” in other statutes. Their Lordships 
however, did not decide the question whether even if the trees planted on the land 
and cultivated in the regular course of arbori-culture, the land could be said to be 
used for agricultural purposes as it was not necessary for the decision of the case 
before their Lordships: It is that question that is raised in this reference. The 
test laid down in that decision is satisfied in the present case as the trees did not 
grow on the, land spontaneously but were the result of cultivation of land, expenditure& 
and skill and labour on it by the assessee. Even if the trees were raised by human 
labour on the land, unless the purpose was agriculture, the definition would not 
apply and the exemption does not operate. The land according to the definition 
ould be used for agricultural purposes. 

Is the raising bf casuarina plantation on the land an agricultural purpose? 
According to the Concise Oxford Dictionary “ agriculture”? means “ cultivation 
of the soil.” Webster’s dictionary gives the meaning of “ agriculture ” as “ farm, 
horticulture, forestry, butter and cheese making, etc.’ There are also other dic- 
tionary meanings given to the word which have been collected by Mukerjec, J., 
in a recent judgment of the Calcutta h Court in, Commissionsr of Agricultura? 
Incoms-tax v. eae Jagadish Chandra Deot. From an examination of these meanings, 
it is clear that the word is used in a general sense and not confined, as contended 
by Mr. Rama Rao Sahib on behalf of the Income-tax Commissioner, to either raising 
o oL chops, of desing fut or othe reduci oa wie ada E a aago en, 
coffee platation or tea. It is common knowledge that other comm crops. 
such as tobacco, hemp, cotton and so on are grown on the land and though such 
crops have no food value nobody suggests that the purpose to which the d in 
which such crops are raised is not ultural purpose. If there is actual tilling 
of the soil either by a plough or e and by expending human energy plantation. 
is raised, there is no reason for not considering it as agriculture. The decision in 
Commissionor Aha ia ig ah aling ee adish Chandra Deol, arose under 
the Bengal Agricultural Income-tax Act, 1944, which also contained a definition 
of “ Agricultural income” which is similar in language to’ the definition in the 
Income-tax Act. The question was whether income derived from the sale of 
certain Sal trees was an agricultural income and derived from a land which was 
used ‘for agricultural purposes. There were operations of forestry in the 
case and on an exhaustive review of the Pet ieee on the point Mookerjee, J., 
with whom Das, J., agreed laid down the test at page 440 as follows : 

- It a, therefore, incontrovertible that Income from a virgin forest dr forest Ot sponcanens 
growth is not agricultural income. The view that tilling of the soil was the sias gwo mon for bringing 
within the term agriculture has also been exploded. If there is actual tilling of the soil for producing 
the production, it is the unquestionahle result of argricalture pursuit.” 

The income derived from the sale of Sal trees was held to be agricultural income 
within the meaning of that Act. : 

The decision of Patanjali Sastri, J., who delivered the judgment of the Bench 
in jini Devi v. Subramania?, in which the meaning of agricultural land within 
List IT and List III in the Schedule VTI of the Government of India Act, 1935,. 
was considered throws considerable light and also supports the view that unless 
there is something in the language of the enactment, the word “ agriculture ” must- 
be interpreted in the general sense and not in a restricted and narrower sense. 
It is unnecessary again to subject the decision to a detailed examination which 
have been, if I may say so with respect, ably considered by the learned Judge and! 
it will be sufficient to state the conclusion of the learned Judge which occurs at. 
Page 68. He observed, i : 


~ “We are of opinion that for the purposes of the relevant entries in Lists II and IN of schedule 
VII, the expression ‘ agricultural land ’ must be taken to include lands which are used or are capable 
of being used for raising any valuable plants or trees or for any other purpose of husbandry. It. 


I. (1949) LTR. Data 61. .. 


a. (1 1 M.L J. 361: TLR. (1945) Mad. 
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follows that the grove in question is agricultural land in respect of which the Hindu Women's 
Rights to Property fee 1937,. does not operate to regulate succession.” 

The trend of the decision of Varadachariar, J., in Federal Court in Meghraj v. Allah 
Rakhia!, also sup rts the view of Patanjali Sastri, J. In Kajumal v. Saligram’, 
the Privy Council 4 held that cultivation of tea n an agricultural purpose. The 
test laid down by Patanjali Sastri, J., was appli ai by rea PEET 
provision of the District Municipalities Act in Pattamahadevi v. Muniapal 
Council, Vizagapatam?, and my learned brother Viswanatha Sastri, Ta recently 
examined the question in Udipi Municipal Council v. Vasudeoacharya', where also. 
the question arose under the District Municipalities Act. 

The learned counsel for the Income-tax Commissioner, Mr. Rama Rao Sahib, 
in a forceful argument referred to the decisions which have construed similar 
expressions in the Transfer of Property Act and in the Estates Land Act. The 
decision in Venkaypa v. Ramaswami®, does not help very much as all that was a 
in that case was that when land “was held. 


eae Sire = within the meaning of section 117 of the ar 
Act. Both the 


“In ordinary parlance” ihe learned ee ‘a man who planted fruit trees or bushes in 
TT a edan parios” ag 
maintained. trees for firewood or other mch D wula be called an agriculinat The 


thon in any way. I think I was wrong im the opinion I expressed with to a coffee garden 


The reference to the decision relating to coffee garden is to the decision in Kanhayan 
Haji v. Mayan”. In Pavadai Pathan v. Ramaswam Chstti®, Spencer and Ramesam, JJ., 
decided that the lease of land for growing casuarina trees was a lease for agricultural 
purpose within the meaning of section 117 of the Transfer of Property Act. Both: 
the learned Judges referred to the Dictionary meaning of the word. Spencer, Ja; 
at page 719 stated his conclusion in these words : 

“Tn my opinion agriculture connotes the raising of useful or valuable ucts which derive 
mutriment from the soil with the aid of human skill and labour ; and thus it include hore 
arboriculture and sylviculture in all cases where the growth of trees is effected by. the expenditure 
of human care and attention in such operations as those of ploughing, sowing, planting, manuring, 
watering, protecting, etc.” 

Ramesam, J., at page 714 was against placing a narrower interpretation upon the 
word for he says, 

“To give give a narrower intcrpretation to the term and to confine it to the raising of products used 
as food for man or beast will all cul yatin o! brous plania ee Oe ae 
all plants used for dycing purposes, such as indigo, ctc., and all timber trees and flowering plants. 
I do not think this is the intention of the Act. Tho faring òf Camarina plantation requires somo 
preparation of the ground and subsequent care by watering the plants.” 

This view, however, was not accepted by Reilly and Ananthakrishna Aiyar, JJ. 
. in Chandrasekhara Bharathi Swantigal v. Doraiswami Naidu’. Reilly, J. referred to: 

í LLR. Lah. 623 : 5 F.LJ. Í 
À (1949) = wi Juag 39. (ron I.L.R. 24 Mad, 421. 





2. es 46 MPa) 596 : LR. 51 LA. 11: g } ILLR. 17 Mad. -98 

I.L.R. 5 Lah. 50 (P (1922) 43 MLJ. 191: I.LR. 45 Mad. 
3. (1945) 2 MLJ. 315. |, 710. i 
4. (1 e ML. ban. 9- (1981) 61 M.LJ. 648: I.L.R. 54 Mad 
5. bh 8 MET 278: ILR. 22 Mad. goo. F 
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tthe earlier decisions and he rejected the narrower interpretation placed upon the 
‘word by Bhashyam Aiyangar, J., in Munigesam Chetti v. Chinnathambi Goundan’, 
and the opinion of Sadasiva Aiyar, J. in Raja of Venkatagiri v. A areddi?, that 
-agriculture is confined to the production of “ grain crops.” The learned Judge 
saw no reason to exclude the paige: of cotton, jute and hemp etc., for agricultural 
purpose. He was of the opinion that agriculture should not be confined to the 
mature of the productions cultivated but should be defined by the circumstances 
in which cultivation is carried. He was however against including in the definition 
the planting of timber or firewood trees as they stand on the land for a considerable 
number of years and that the inclusion of such plantations in the term agriculture 
was Opposed to the very idea itself. As the case, however, arose under the Estates 
Land Act, both the learned Judges gave as many as five reasons based on the provi- 
sions and the policy of the Act for holding that casuarina plantation was not agri- 
-cultural purpose and that a person who holds the land for that purpose is not a - 
t within the meaning of the Estates Land Act. The value of this decision 
therefore in interpreting the Indian Income tax Act where there is no contrary 
indication to cut down the general sense in which the word is used is very little. | 


Lastly, there is a group of cases which arise under the Estates Land Act and 
-where it was held that the holding of land for pasturage was not an agricultural 
purpose. jah of Venkatagiri v. Aypapparedd:*, Maharaja of Venkatagiri v. Rami > 
Reddi® and Seshayya Garu v. Rajah of Pithapur‘. The first of this group of cases 
-stresses upon the meaning of the word “ cultivatible”’ in the definition of “ ryoti 
land”. ‘ Ryoti land” is defined as cultivable land and if the land according. 
to the decision was not permanently cultivable but was fit only for pes it 
was not ryoti land within the meaning of the Act. A persop who holds a land for 

cannot be said to hold the land for agricultural purpose under the Estates 

d Act. The Act itself contains clear indications to this effect. Firstly, the fee 
payable for pasturage is included in definition of “rent” and is not treated other- 
wise as part of rent. In the second place section 6 (2) enacts that if land is held 
under a contract for pasturage of cattle the tenant so holding the land would not 
acquire permanent rights of occupancy in the land and by reason of such letting 
-the land, it does not become ryoti land. “ Agriculture” is defined in the Act as, 
nels horticulture, which is an indication that the word is used in a narrower 
‘sense. It is for these reasons that those decisions held that the holding of a land for 

was not for agricultural purposes. These decisions, in my opinion, 
afford no assistance in deciding the question under the Income-tax Act. 


‘It was held in Moolji Stcka and Co., In re®, that acts of pruning tendu shrubs. 
and separating the leaves constituted cultivation of the shrub and the poe derived 
therefrom was agricultural income. The decision takes a very wide view of the 
meaning of the word “ agriculture ”. 

In my view therefore the answer to the question referred to us should be in 
the affirmative and in favour of the assessee..: The assessees in these references 
are entitled to their costs wbich we fix at Rs. 1,050 in all the references (i.¢.), Rs. 150. 
for each assesecc. | 


Viswanatha Sastri, J.—The facts on which this reference is based are these : 
Casuarina trees do not grow spontaneously. Seedlings have first to be raised on 
Bedi prL o eee Ly ita hana ca watered. Seedlings are usually 
‘bought in large quantities by persons who raise casuarina plantations but sometimes 
they rajse ings on their own land. The land on which a plantation is contem- 
ted has to be levelled, and small pits for the reception of the seedlings have to be 
dug with sufficient int . The seedlings are then transplanted, and the pits 
filled up. The young plants have to be watered by lifting water from ponds or. 





1. (1901) I.L.R. 24 Mad. 421. 3. (1916) 31 M.LJ. 211, 
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«wells lying in the vicinity or excavated ‘on the lahd for the purpose. '-The plants `. 
Tequire to be watered ‘at intervals for the first 3 to’5‘years, the period varying with 
-the nature of the soil and the local rainfall. Small earthen -ridges are put up round 
‘each plant or group of plants so as to catch and retain’ rain water for the i 
plants. The plants grow for a period ‘ranging .from 7 to 10 -years, the enod 
-of growth varying with the nature of the soil, the demand for fuel and the pecuni 
needs of the planters.” Thè trees, when cut, are mostly used as fuel, though casua-" 
rina is also useti for the erection of temporary structures. On: these facts which’ 
-are generally descriptive of casuarina cultivation in this presidency, can it be said 
that the income derived by the planter from the sale of casuarina trees is “ agricul- 
tural income” as defined in. section 2, sub-section-X 1): (a) and (b) and therefore: 
rexempt from income-tax under section 4 (3) (vii) of the Income-tax Act? It is 
common ground that the land on which the casuarina trees are grown is assessed. 
tó land revenue in what was once British India but now the Indian Republic. 
When exemption from income-tax is sought under section 4 (3) (viii) of the Income- 
tar Act for “ agricultural income ”, the pri condition must be satisfied that the 
Jand whose income is in question is for agricultural purposes. The expression. 
“such land ” in section 2 (1) (b) refers back to the land mentioned in section 2 (1) 
(a) and must have the same quality, is.) of being used for:agriculture purposes: 

I shall’ briefly advert to the genesis of the provision exempting agricultural 
tincome derived from lands assessed to land revenue, as, 1 consider that the subjectr 
matter with which the Legislature was dealing, and the facts existing at the time 
with respect to which. the legislation was made, are legitimate topic for consideration 
in ining the object and scope of the exemption from income-tax conferred 
-on agricul income; . This exemption, it would be noticed, has been a persistent 
-feature of the income-tax legislation of this, country, from 1867 onwards, and nothing 
like this is found in-the English. Income-tax Act. , Even at a time when there was 
-no provision like section.100 of the Government of India Act, 1985, the Federal 
-and Provincial Lists and there wag no incompetency-on the part of the Centrat 
Legislature 'to-levy a tax on agricultyral income, the. Income-tax Acts passed from 
time to time by the Central Legislature ncaa he existing Act of 1922, exempted 
from income-tax the agricultural-income of la assessed to public revenue. Fhia 
-exemption was granted for'no other reasons than-the justice and equity of exempt, 
ing from further burden income which had already paid its toll to the State in the 
‘shape of land revenue either. as a permanently fixed peishcush under Regulation 
No. XXV of 1802, or as an assessment periddically fixed under that ryotwari settle- 
:ment. Under what may be called the common law of India, the State had the 
immemorial prerogative right to collect a,share of the produce of the land from its 
‘owner, the latter having a full right to the enjoyment. of the land and its produce, 
-subject only to the aforesaid contribution to the State. Land revenue is collected 
.annually from the. proprietor of the land and is presumably exigible from the income 
«of the land. . payment in-ljeu of a share of the produce due.to the State, 
was substituted long ago to facilitate collection of revenue. Income derived from 
ithe produce the land having been subjected to the payment of the annual land 

revenue, it was ak inequitable to subject the same income again to annual 
- .income-tax. . Hence exemption of the agricultural income of assessed lands or 
~ lands whose revenue had been remitted -cither in whole or in part, as in the case 
-of inams. Mines, minerals-and quarries having been reserved by the State, at 
-any rate in respect of lands other than those comprised in a permanently settled 
-estate, income derived from such, sources was not exempted fromincome-tax. The 
revenue assesspent was baséd on the ‘quality of the soil and the income derived. 
from the produce of_ the lands, and therefore the exemption from income-tax 
was limited. to agricultural income derived from assessed lands. Such is th 
ireason for exemption from income-tax of agricultural income. - ` 
It is true that in tax cases the Court has not got to see what, in its judgment, 


imposed burden or” ided, relief. The n “agriculture” has been 
tfrequently used in diffrent enactmeénts with diferent meinig furnished either by 
ga . . 
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„< way of definition or illustration in the enactments, and cases decided under, other 
enactments have been freely drawn upon by the learned counsel in the course 
of their arguments in this case. I do not know that judicial attempts to define 
the expression “ agriculture” or to draw the dividing line between what is ‘and 
what is not “ agriculture ” with reference to operations carried out on land have 


To some extent the connotation of the word“ agriculture” depends on the 
common notions of people in the awe country in which its interpretation 
is called for. ` Rearing of sheep, try, pigs, cows, bullocks, and horses, been 
considered in England.to be included in the term: “ hus ” which is given 
as a synonym for “ agriculture” in the Oxford dictionary. “The same meaning 
has been attached to that expression in cases which arose under the English Income- 
tax Act: In India there has been divergence of opinion with regard to the inter- 
tion of the word “ agriculture” ed A load as well aa conceal enactments. 
Ee ert aie ace i 
ibed to the word “ agriculture’? in other enactments in interpreti D 
as used in the Income-tax Act. - Mi Rd Khaw Tanakung of eas T, 
1 do not therefore propose to examine many cases cited to us ing on the 
construction of the word “agriculture” used in other enactments. some 
cases the view has been expressed that “ agriculture ” means the cultivation of a 
field, the cultivation of an open space for raising annual or periodical crops or other 
produce of the land useful to man and animals, According to this view, the planting 
of timber or firewood trees which are to stand on the land or a considerable number 
of years is opposed to the idea of “ agriculture ” which, in the light of its derivation, 
means the cultivation of a field or an open space. See Reilly, A in Chandrasekhara 
Bharathi Swamigal v. Doratswarni Naidu?.- It is truethat the two Latin words from a 
combination of which the: ‘word “agriculture” has been derived, mean “field 
cultivation? ; but I am not driven to the necessity of attributing to the Indian. 
Legislature a precise adherence to the classical origins of an English word in common 
use throughout the world. In my opinion the word “ agriculture” is used in 
gection 2 of the Income-tax Act in a wide sense so as to denote the raising of useful - 
or valuable products which derive nutriment from ‘the soil with the aid of human 
skill and’ ur. It would include horticulture, which involves intensive culti- 
vation of land as garden in the production of fruits, flowers or les. It would 
also inclide growing of trees or plants whose growth is effected by the expenditure- 
of human efforts, skill and attention in such operations, as those of ploughing, sow= 
planting, pruning; manuring „watering, protection, etc., ‘as held b cer, J., 
Pe P dat Pelha v. Ramaswam Chstti?. word “ agriculture ” a fies th AN 
cultivation of the soil for -food products or any other useful or valuable growths. 
of the field or garden and is wide enough to cover the rearing, feeding and 
ment of livestock, which live on the land and draw their sustenance from the soil. 
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In Mustafa Ali Khan v. Commissioner of Incoms-tax}, the Judicial Committee 
approved of the decisions in Yusarajah of Pithapuram v. Commissioner of Income-tax* 
and Benoy Ratan Banerji v. Commissioner of Incoms-tax* and held that -income derived 
from the sale of trees described as “ forest trees growing on land naturally”? was 
not agricultural income and was therefore not exempt from tax. Lord Simonds 
in delivering the judgment of the Board observed : f aK = 

“Though it must always be difficult to draw the line, yet, unless there is some measure of 
cultivation of the land, some expenditure of skill and labour it, it cannot be said to be- used for 
agricultural purposes within the meaning of the Income-tax Act.” 

If the matter had stood there, the answer to the question referred to us would present 
no difficulty ; but the learned Lord also added the following observations: ~ 

“The question seems not yet to have been decided whether land can be said to be used for 
agricultural purposes within the section. if it has been ted with trees and cultivated in the regular 
courae of arboriculture and upon this question, thor Lordahips enrea no opinion” h 
This last observation was perhaps made ex abundante cautela and does not imply 
that the Board treated nher alane horticulture and sylviculture as standing 
on a different footing from “agriculture” for purposes of the Income-tax Act. 
Relying on this passage in the judgment of the Board, it is argued by Mr. Rama Rao 
Sahib that the expression “ agriculture ” in section 2 (1) (a) of the Income-tax Act 
must be given a restricted interpretation as denoting the operations of tilling, manur- 
ing, sowing, planting, watering,’ tending and harvesting the crop or produce of the 
land at periodical intervals. He argues that the planting of trees which might 
stand on the land for a long period of time and might then be cut down for use as 
fuel or timber could not be said to be an “ agricultural purpose ” within the meaning 
of section 2 (1) (a) of the Income-tax Act. . i 

It is a matter of ordinary experience, at least in this part of the country, that 
mango, cocoanut, palmyra, orange, jack, arecanut, tamarind and other trees are 
planted usually in an enclosed land, and that these trees do not yield any fruit 
or crop in the early of their growth. They remain on the land for a long 
number of years yielding fruit only after their maturity. There is no reason why 
the planting, rearing, watering, fencing and protection of such trees and the gather- 
ing of their fruits during the annual seasons should not be held to be “ agriculture”. 
There is some kind of cultivation or prodding of the soil at the inception when the 
planting is done and subsequently at intervals. In the case of coffee Em 
on hills slopes, there is no ploughing or tillage as in the case of wet and dry fields ; 
but it cannot be maintained that growing coffee is not an agricultural operation. 
Coffee and tea plants stand on the soil for many years, and their produce is gathered 
periodically. In the padugai lands or lands lying between the nie © bed and the flood 
of rivers, plantains are grown in many places in deltaic tracts. Yo plants are 
often brought and planted in pits cue i the purpose in a row with cient inter- 
spaces. ‘Trenches are dug by the side of a row of plantain trees in order to catch 
and retain water. The plantain tree lasts for about two years, and from each 
tree offshoots spring up and grow in the place of the parent tree. There is thus 
a natural replenishment of the plantain garden. It cannot be said that the raising 
of plantains is not an agricultural purpose. Similarly in the case of sugarcane, the 
plants stand on the land for two years or a little more, and there are usually two 
cuttings. Castor plants stand for some years on the soil and the seeds are perio- 
dically gathered in. Bamboo is often planted in enclosed lands by digging pits, 
filling them with seed and manure and fe ee saa unch 
at suitable distances. oe is done for the first two or years. E 
year the land surrounding ea bamboo düster in digg wka spade and mal 
earthern ridges are put up so.as to catch and retain rain water. Bamboo plants 
attain maturity in about or four years, and the thorny branches which grow 
on the main stem are then fit to be cut off and used for fencing purposes. The main 
stems stand on the land for many years and are then cut and used for scaffolding 
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“or as rafter for roofs and sheds and also for other purposes. I am unable to see 
why these operations are not agricultural operations. Pasture land used for the 
feeding and rearing. of li ock is land used. for agricultural pupos- Emperor 
v. Alexander Allani. Reari of livestock such as cows, b oes, sb and 
poultry is included in “ husbandry”. These animals are considered to the 
ee of the soil, just like crops, roots, flowers and trees, for they live on the 
d and derive their sustenance from the soil and its produce., Glanlsy v. ighi- 
man?, Commissioner of Income-tax, Burma v. Kokins Dairy and Co.*. Itis not therefore 
legitimate, in my opinion, to confine the word “ iculture” to the cultivation 
of an open field with annual or periodical] crops like w. cat, rice, ragi, cotton, tobacco, 
jute, etc. Casuarina is usually raised on dry lands of poor quality, and it is usual 
to find the same land used alternatively for the cultivation of ordinary cereal crops 
like groundnut, gingelly, cholam, kambu, etc., and for the raising of casuarina 
e land bears the dry assessment whatever be the nature of the 


plantations. . The 
crop raised thereon. - | : 
- In Murray’s Oxford Dictio ‘ iculture ” has been defined as the science 
or art of cultivating the soil, includi allied pursuits of gathering in the cro 
-- and rearing livestocks-; tillage, husbandry, farming (in the widest sense). 
Webster’s dictionary the expression in defined as the art or science of cultivating 
the ground, including the preparation of the soil, the planting of seeds, raisi 
and ing of cro and fhe rearing, feeding and management of livestock 
and as including in its broad sense, ing, horticulture, etc. It has now been held 
by the Judicial Committee that the word “ agriculture”? involves some measure 
cultivation of the land or some expenditure of skill and labour upon it. The 
extent and intensity of the cultivation and the quantum of the effort and labour 
spent pee Gal varying soils and the plants or crops raised thereon, and no parti- 
cular or standard can be prescribed as applicable to all cases. i 
- As pointed out by Varadachariar,.J., in Meghraj v. Alla Rakhia*, where all the 
relevant earlier cases are reviewed, decisions turning on the interpretation of local 
Tenancy Acts are not of relevance in this connection. Both in Meghraj v. Alla 
Rakhia* and in Sarojini Devi v. Krishna Anjaneya®, it was pointed out that the expression 
“ agricultural land” in Lists 2 and 3 of Schedule VII of the Constitution Act, 
4995, should receive a wide interpretation and that Parliament could not have 
intended that the particular circumstances under which cultivation was carried 
on’ or the nature of the produce raised on the land should determine the law which 
j the devolution of the land. In the latter of the two cases above cited, 
a mango was held to be agricultural land. Itis equally unlikely that when 
the Legislature enacted the Income-tax Act it intended that the income from assessed 
land should be exempt from income-tax if one kind of crop was grown thereon but 
should be subjected to tax if another variety was raised. Cultivation of. cocoanut 
trees which stand on the land for decades and yield cocoanuts periodically has 
been held to be an pakan Pp in Ve v. Ramaswami®, which was 
approved in Murugesa Chetti v. Ghi i Goundan", In Narayana v. Subramaniam® 
it was-held that a cocoanut garden was a fruit garden. “ Agriculture” has been 
held to include the raising of a casuarina or plantation, and a lease of land 
for’such a purpose has been held to be a lease r an ‘agricultural purpose” within 
the meaning of section 117 of the Transfer of Property Act and erefore ‘exempt 
from registration: Panadai Pathan v. Ramaswami Chetti”. The earlier decision 
to the contrary in Desvaraja Naicker v. Ammaniammal)*, to some extent, but not wholly, 
proceeds on the admission of counsel and cannot be considered to be a bin i 
authority in view of the later decision above cited. ‘The decision of Reilly 


1. (1901) 1@ M.L.J. ggg: ILR. 25 Mad. 6. (1898) 8 ML.J. ir ree aa Mad. 39. 
‘627. ig (ison LLR. 24 1, 425. 

8. 1933 A.G. 618 (638). . (1937) 1 M.LJ. 239 :1.L.R. (1987) Mad. 
gy. (1 LT.R. 502. 364 (F.B.). g 
Fi) 1942) I.L.R. 23 Lah. 623: 5 F.L J. 33 g. (1922) 49 M.LJ. 191: LLR. 45 Mad. 

10. 


ig 5. (1944) 1 MLJ. 361: LLR. (1945) Mad. to. (1915) 3 LW, 319. - p 
I. 


1) ve GANESAN, In re. : 745 


Ananthakrishna Aiyar, JJ., in Chandrasekhara Bharathi Swamigal v. Duraiswami Naidu", 
holding that a tenant o d who took a lease for the purpose of planting casuarina 
trees thereon was not a “ ryot ” must be confined to cases arising under the Madras 
Estates Land Act. The incidental observations of Reilly, J:, in that case as to 
the meaning of the expression “ agriculture” cannot govern the interpretation of 
that term in other enactments. Land covered by a casuarina plantation has 
been held to be agricultural land for purposes of assessment to pro tax under 
section 81, subsections (3) and (4) of the Madras Distri ict Municipalities Act in 
Chandramani Pattamahadevi v. Municipal Council, Vizagapatam*. ‘There is a passing obser- 
vation in the case feported in Khantamaye v. Rukmini?, that land used for ting 
trees for fuel might possibly be considered to be non-agricultural land. This 
observation is purely obiter and not a considered decision on the, point, and even 
otherwise, Tank onable'to agree wiih it ; a gh = 

I would hold that irrespective of the nature of the produce or product of the 
land, whatever is grown on land aided by human labour and effort, whatever 
does not grow wild or spontaneously on the soil without human labour or effort, 
would be an agricultural product, and the process of producing it would be “ agri- 
culture” within the meaning of that expression in section 2 of the Income-tar 
Act. In.short, the word is used to denote the raising of valuable or useful products 
deriving nutriment: or sustenance from the soil with the aid of human Jabour. or 
skill. ving regard to : (1) the history. of the relevant provision and. the reason 
for the exemption of agricultural income from Income-tax, (2) the more extended 
signification acquired by the word “ agriculture” in modern usage and the wider 
ambit of interpretation allowed by our taxing statutes, lish and Indian, than 
the mere tilling or cultivation of an open field, and (3) the unlikelihood of the 
Legislature differentiating arbitrarily between different kinds of plants, or cro 
grown on the same land for the purpose of exemption from Income-tax, I wouk 
-answer the question referred to us in the affirmative. In the Commissioner of Agri- 
culture, Income-tax v. Raja Fagadesh Chandradso*, it was held by a Division Bench of the 
Calcutta High Court that income derived from the sale of Sal trees growing sponta- 
neously in forests and not planted by. man ‘was “ agricultural income” within the 
meaning of section 2 (1) of the Bengal Agricultural Income-tax Act. There was 
no digging or ploughing of the land nor planting of trees, but there were “oper- 
ations in.forestry ” such as guarding the forest trees to keep away cattle and 
allowing leaves and undergrowth to be removed by people of the locality. There 
was no breaking up of the soil, no sowing or planting or watering. or fencing. 
Whether the decision is correct or not can‘only be authoritatively declared by the 
Suppan Court of India. It seems to rest on an undue extension of the principle 
laid down by the Judicial Committee in Raja Mi a Ali Khan’s case® and gocs 
much further than our decision in the present case. I agree in the direction as to 


costs made by my learned brother. f 
V.S. Reference answered in the qffirmativs 
i A and in favour of the assesses. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Parser :— Mpe: Joro GOVINDA MENON AND MR. Jusrics KRISENASWAMI 
Criminal Procedure Code (V of 1898), section 532—Venue of trial—Power of Magistrals to select— 
Considerations that should weigh in the matiar of selectien—Holding trial in the recreation room of Coniral Fail ix 
ranah af efunces alleged to have boen ccrmmitted within the precincts of the jail—Lagality and propristy. . 
. Section 952° of the Criminal Procedure Code clearly presupposes the power in the presiding 
Judge or Magistrato trying a criminal case to decide on the venue of trial and once he had decided the 
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trial even ough it is within, the jail d and it cannot be said t he cannot do so when the 
offences'sire alleged to have been commi within the jail premises, There is no warrant for reading 
section 952 In such a restricted manner. ` 
* -Venkatgramen, In re, (1950) 1 MLL. J. 344, overruled, ; EA: 
Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be teased to revise the order of the District Magistrate 
of Vellore in C.€. No. 62 of 1949. - 
N. S. Mani for Row and Reddy for Petitioner. - : i 
The Assistant Public Prosecutor (4. S. Sicakaminathan) for the Public Prosecutor 
for the State. i ; $ 4 
The Order of the Court was made by. h ; : 
Krishnaswamt Nayudu, 7.—This revision petition raises a question of some 
Importance regarding the venue of trials in criminal cases. petitioner, a 
communist detenu in the Central’ Jail, Vellore, was charged along with others 
for alleged offences of causing simple hurt, etc., to the jail officials on grd August, 
1949, within the precincts of the said jail while the jail officials were acting in the 
7 -of their official duties. As many as 23 sheets were filed against 
this detenu with regard to the alleged” occurrence. pursuance of a request 
by the Inspector-General of Prisons, Madras, that the trial of the petitioner the 
other connected cases may be held in the recreation room of the Central Jail, Vellore, 
to which the lic can be given access, the Government agreed to the proposal 
‘and ‘directed the trial of the abovementioned cases as suggested by the Inspector- 
General of Prisons. The ae after obtaining the approval of the 
“High Court, Madras, issued a notice the cases would be heard by him in the 
‘recreation room of the jail premises. The petitioner, thereupon, applied to the 
“District Magistrate, North Arcot at Chingleput that the case should be tried in the 
regular court hall at Vellore and not in the recreation room in the jail premises, 
‘The Distri si alg japon ar Oae eager reason to shift the venue of trial 
“to his regular urt and passed an order dismissing the application. Against 
“the said order the present revision petition has been filed. f : 
_., The relevant provision in the Criminal Procedure Code rega dng the question 
-that is raised before us is section 352, Criminal Procedure , Which runs as 
ows : a a 
: “ The place in which any Criminal Court is held for the of enquiring into or trying 
atiy oline aball be decined ad gpen Coure b heh the publie teica oly Wave soc ae 
as the same can conveniently contain them : i 
3 Provided that the presiding Judge or Magistrate may, if he thinks fit, order at any stage of any 
K into, or trial of, any particular that the generally, or particular person? 
Pe einer late Aa A akeeh he ease Pola er bee Court.” f 
The contention on behalf of the petitioner is that the holding. of the-trial within 
Pe Di is ni ip as it would amount to holding the Court in.the com- 
plainant’s place inasmuch as, in this case the complainants are the jail authorities, 
. the offence arising out 6 certain acts alleged to have been committed by the peti- 
. tioner and others within the jail premises against jail officials while they were on 
duty, and that such a trial in a place within the jail premises is not only not in 
accordance with law but would prejudice the petitioner by deprivirtg him of a fair 
trial of the case. The language of section 352 clearly presupposes the power in the 
presiding pa: or VORRE te DIE eo nical care (o deade on (he venue A al 
and once ided the place, that place where thc Court is held must be deemed 
“to be an open Court. The udge or-Magistrate hearing a criminal case has, there- 
fore, to decide the place where the Court ought to be held. The only condition 
imposed is that, just like all courts of law, it should be acctssible to public ; 
that place where the Court is held by the presiding Judge or Magistrate shall be a 
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place where the public may have access, subject however to the condition that only 
such members of. the public would be admitted as the place so selected could con- 
veniently contain. The contention, therefore, of the learned counsel for the peti- 
tioner that the proper procedure has not been observed by the District Magistrate 
in fixing the place of trial within the jail premises appears to be untenable. As the 
Criminal Procedure Code empowers ‘the’ hig flee to select the place of" trial,. 
the Magistrate was competent to select, as in this case, the recreation room which, 
though within the jail compound, is strictly outside the jail premises proper, as 
the place for the trial of the cases. It is well established that the place where the 
trial is held should be open to the public and that all-trials shall have that publicity 
-which is required in order to create confidence in the parties that justice is being 
dealt with openly and publicly. i DY 
The decision in Mephsrson v. Mcpherson}, was relied upon in support of the 
proposition that the heari of the case must be in open Court accessible to the 
ublic. In that decision which arose out of a divorce action, the trial took plac® 
uring the luncheon interval in the Judge’s law library in the Court house and not 
in the regular Courts of the court house and, at the time, neither the Judge nor tha 
-counsel were robed. The dude was ‘attended the assistant clerk and by an 
ore taking his seat he announced that he was sitting 
in open Court. The only other persons present throughout the proceedings were 


sealing dacin aid rolko wil We ee er pe Ce 
avoidable. Lord Blanesburgh delivering the judgment of the Privy Council 
observed as follows at page 197: 

“It was in evidence that the word ‘ private’ on the outer door did not in fact deter or hinder 
entry to the inner corridor by practitioners and other familiars of the building, and the door unfsstened 
is not usually officially guarded. It was accepted, too, that the opening wing of the swing door 
Anat aliy ay She cial, and twas proved” as vill Inter appear, that the inner door of the 
library was kept open throughout. But there remains the serious ‘question to which’ their Lordships 
must return, these swing doors with ‘ private’ marked.upon one of them were not as effec- 
‘tive a bar to the access to the library by an ordinary member of the public finding himself in the publis 
-corridor as would be a door actually locked.” | 
After referring to the observation of Lord Halsbury in Scott v. Scott?, that “ every 
Court of justice is open to every subject of the King’ the learned Law Lord observed 
that the public must be treated as having been excluded from the library on the 
occasion and that, therefore, the trial was vitiated. Earl Halsbury, L.C., in Scott 
v. Scott?, which again related to a divorce case and where it was held that the Pro- 
bate, Divorce and Admiralty division has no power -cither with or without the 
-consent of the parties, to hear a nullity suit or other matrimonial suit in camera 
in the interest of public decency, observed that he was of opinion that every Court 
of justice was open to every subject of the King but that too with certain exceptions. 
and the Lord Chancellor deals with the exceptions as where a Court can, in the 
interests of the fairness of trial to further the ends of justice and under certain cir- 
cumstances and in particular class of cases held the trial in camera. 

Since the function of a Court was simply to do justice between the parties who 
<ame before it and if in the interests of the parties and for the satisfactory and proper 
adjudtcation of the disputes between the parties the restriction of the admission 
-of the public to the Court when a particular trial was going on was really necessary, . 
the Court was certainly competent to exclude the publicin such cases. The principle, 
therefore, governing trials is that the trials must be conducted publicly and in open 
i A aana aana ag agaaaa gana ngannngananngi 
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‘view, so that the impression may not be created that the Court is doing somethi 
which it does aoe ike the public to know. But there is also a further safe 

in the interests of justice and fair trial of the case itself that, in certain circumstances 
and in sdme cases, the public may be excluded. Section 352, Criminal Procedure- 
“Code, is based on the well-known principle that the trial koala be in open.Court: 
and a case must be heard publicly. The proviso to section 352, Criminal ure: 
“Code, also cian the just exceptions to the general which, in the interests. 
‘of justice, may me necessary. Since the trial of criminal cases are governed. 
by the procedure laid down in the Criminal Procedure Code which is the law regu-- 
dating the procedure to be followed in the conduct of the trial of criminal cases- 
and such pi ural law empowers the Magistrate to hold his Court in any place,. 
‘provided it is done publicly and the Court premises is made accessible to the public,. 
. there can be no reason w ee es of the trial withim 
the jail compound in the recreation room could be obj to. The only right. 
-which the accused might claim is that the public must have access and the trial? 
“should be conducted in open view. a d = 
7> So far‘as this caso is concerned, the Magistrate has stated that the building: 
jis not strictly within the enclosure in the jail where convicts are housed but the 
_building’is situated within the outer compound of the jail‘and is a suitable biilding- 
‘for holding Court with a fairly, sufficient accommodation since, it is stated, that it 
“consists of a hall, verandah, on two-sides and further that the building is a detached. 
‘ane lying outside at some, distance’from the prison walls proper. The Magistrate- 
‘also states that it is accessible to the public and a notice to this effect was put up: 
“both outside the Court hall of his regular Court house, Vellore, before the trial 

‘and also a notice outside the prison Court hall and that there was no sentry or othér 
"person at the gate of the cOmpound or elsewhere to restrict the admission of the 
‘public, and that the press’ reporters and some members of the bar and public have. 
Teen in fact attending and watching the trials. It-was however suggested by the 
“learned counsel on behalf of the petitioner that he was not in a’ position to testify 
as to the correctness of the statement of the Magistrate as regards the facilities 
“that have been given to the public to attend the trial in that building and to the 
other statements made in the order of the Magistrate. Though the learned counsel 
was not in a position to deny the statements made by the Magistrate in the order, 
he required time to file an affidavit, if necessary, to test the correctness of those- 
statements ; but we have no reason to doubt the truth or correctness of the state-- 
„ments made by the Magistrate in his order as to: the location of the Court hall,. 
-its suitability for purpose of holding the trial and to the fact that admission is not 
‘restricted, that it is open‘to the public; to the press reporters and to members of” 
the bar. We, therefore, found it unnecessary to accede to the request of the learned 
\Gounsel for the petitioner- and we are satisfied that the t place -where the- 
‘trial is-held is open to the public and that no restrictions have been placed by the- 
“Magistrate to justify the apprehension that the trial may not be conducted publicly. 
‘There is no vidlation by the Magistrate of the provisions of the Criminal Procedure- 
-Code in the holding of the trial at the present. place. ee ae 
‘a case under-similar circumstances in Emperor v. Kailash Nath Agarwal, o 

that there is no provision in the Criminal Procedure Code which compels a Magis- 
“trate to hold his Court in the usual Court room. Section 352 probably contem- 
plates that a Magistrate can hold his court anywhere he likes, But the Magistrate- 
-wherever he may be compelled to sit by executive orders, is bound by the‘provisions. 
“of section 352 and he must realise that the place where the trial is held must be 
something like an open Court to which the public generally may have access so 
far as the same can conveniently contain‘them. In that case, it nfay be pointed 
out, that the trial was held wi the jail premises though, it has to be stated, 
_ that it did not relate to any offence committed within the jail premises. . 

We have still to consider. whether, by reason of the trial being held in the 

present place, the petitioner is likely to be prejudiced. The: condition that the 
trial should be open and that the public hana have access having been satisfied 
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we fail to see-how the holding of the trial in a building which is within the jail 
compound would cause any prejudice as regards the trial by`a Magistrate who is 
not in any way connected with -the jail Sod pajanan It is argued- that the trial 
in the place practically amounts to havi trial of-a criminal case in the house 
of a complainant and it is contended tat the complainants in this case being the jail 
authorities, having the trial within the jail compound would tantamount to having 
the trial in tht complainant’s house. There is no force in this contention since 
a from the fact that the trial is to be held outside the jail premises strictly where 

e offences are alleged to have been committed, the building which is the recrea- 
tion room though within the jail compound has been placed under the control 
of the Magistrate, and, under his directions, the trial would -be held where all 
facilities are open to the public to be present and no restriction is imposed as to the 
admission of the public. We fail to see how the jail authorities would be able to 
influence the trial by a Magistrate simply because the building in which the trial 
is held belongs to and is part of the Central Jail; Vellore. If the argument of the 
learned counsel is to be accepted, in every criminal case where a trial is held in a 
Government building where the accused is charge-sheeted by the public the trial 
would be in a place belonging to the prosecution, that is, to the Government and. 
as such every trial that is held in a Government building could be said to be a trial 
in the complainant’s place. This argument has no substance and we do not feel 
that there could be the least trace of the apprehension on the part of the accused. 
that he would not have a fair trial on the sole ground that the trial is conducted in 
a building which belongs to the jail authorities. A | 


Reliance was placed both in the lower Court and before us on a judgment 
of Panchapakesa Ayyar, J., in Venkataraman, In rel, where in similar circumstances 
when the trial was-directed by the Magistrate-to be held in the civil debtor’s yard of 
the jail poe ae learned Judge held that where the offences were admitted to have 
taken p against the jail officials and inside the jail prerhises, it was, in his opinion, 
desirable that some place outside the jail premises and outside the control of the 
jail authorities diuli be chosen for trying the case. If this decision is to be cons- 
trued as laying down a general proposition of law that in respect of offences committed. 
against jail officials and inside the jail premises, the trial by a criminal Court 
should not be held anywhere inside the premises but only outside the premises, 
we are of opinion that that proposition is not supported by the law governing the 
trial of criminal cases in the State. We therefore express our dissent with that. 
‘proposition. The learned Judge further, however, states as follows in that decision : 


“ If the conveyance of prisoners and the accused to and from the Court house or other buildings 
the 


each case, to hold the trials even inside the i where the are confined, let. 
alone any building outside the premises, i that the offences tried are not connected with 
those and there is no apprehension, therefore, in the minds of the accused that they may 
not get a fair trial there.” 
It will therefore be seen that cases similar to the one before us are the ones contem- 
plated by the learned Judge where it would be issible to hold the trial even. 
in the jail premises. -The reason which ed the Government for directing 
the trial of the petitioner and the trial of the others in the connected cases within 
the jail prémises are apparently identical to those which are contemplated by the 
learned Judge in Venkataraman, In rè! as could be found from the order of the lower 
‘Court where the Magistrate says that the Government held that it would be risky 
and difficult ¢o convey the detenu outside the jail and therefore it was suggested. 
that the trial may be held within the jail premises. It may also be pointed out 
‘that the Magistrate himself mally selected the present building for conducting 
‘the trial. While we agree with the learned Judge that it would be open to a Magis. 
trate to hold a trial in the jail premises we are however unable to agree with him 
with the condition added to it that such trials could be held within the premises 
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-nly if the offences are not connected with those premises. There is no warrant 
for this proviso which the learned Judge has added and we think such a restricted 
pa atin of section 352 is not warranted by the language or the spirit with 
which it was enacted. In criminal cases especially, sometimes it is advantageous 
and even desirable that the trials should be held near the venue of the offence in 
-order to enable the presiding magistrate and the counsel appearing in the case 
to have a personal inspection, ape of the scene of the occurrences which 
may be useful for a proper disposal of the case. The order of the lower court 
does not require any interference as we feel it has been correctly made. In view 
of the conclusion arrived at above the decision in Venkataraman, In rel, is overruled 

This revision case is, therefore, dismissed. - E ; 

V.S.. | —_—— ie Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' PRESENT :—Mr. JUSTIGE Racmava Rao. | i i 
; 5; i a "ad 
‘Chundru Brahmadu : +. Respondent. 
j Hindu Lam—Widoro—Surrender—Gi, surrendsres to widens nominees the property surrendered 
IBA Wenak farming part d [eal Y cle cad Gadah nen le ee : 
„yno Wee its found that a rurrender by a wido, widow and gift by the sirrenderee ead to the widow’s nominees» 
: tions, o e of indi 
See er a a 
i Appeal against the decree of the District Court, West Godavari, in A. S. No. 
111 of 1945 preferred against the decree of the Court of the Subordinate Judge, 
Eluru, in O.S. No. 35 of 1948. = 


P. Satyanarayana Raju for Appellants. 
G. Rama Rao for Respondent. 


The Court delivered the following $ ` 


Jupcwent.—The ap ts before me are defendants 2 and 3 in the original 
suit which was one for a declaration that a surrender by the first defendant, a Hindu 
‘widow, in favour of one Satyam as the then nearest reversioner, who afterwards 
‘died, and a Han ‘by Satyam to defendants 2-and g consequently are invalid 
against the plaintiff and the other reversioners to the estate of the first defendant’s 
husband. The surrender deed (Exhibit D-1, dated 27th July, 1937), the gift 
deed by Satyam (Exhibit D-2, dated gist July, 1937), under which he appellants ' 
‘claim.the property in their possessjon and another deed (Exhibit D-3, dated goth 
July, 1937), a deed of sale by. Satyan to a stranger of a small bit of the whole pro- 
perty surrendered for a smalt sum of Rs. 20-have been found by the lower ap te 
‘Court which confirmed the decree of the trial Court in the plaintiff’s favour to be 
‘parts and parcels of à single and indivisible scheme by which the first defendant’s 
nominees, defendants 2 and 3, were to stand benefited. The trial Court’s finding 
to use its language is that “ the surrender is not true and bona fids ”, and that there- 
fore the gift in favour of defendants 2 and 3 is of no avail. - < 


It is argued for the ap ts by their learned counsel that they are Satyam’s 
brother’s widow and daughter as well as the first defendant’s brother’s daughter 
and daughter’s daughter, and that their relationship to the first defendant ought 
not, in view of their relationship also to bea he himself, to prejudice them. The 
relationship may indeed be dual ; but the finding of the courts below against the 
validity of the surrender and therefore of the later gift does not proceed on the sole 
basis of the appellants’ relationship to the first defendant as such. It rests on other 
facts too, and the fmding cannot be disturbed on the ground urged. 


~o- 
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- Itis next contended for the appellants that the lower ‘appellate Court is wrong 
in ap bag i law as it has done to the facts found by it. This is what the lower 
appellate Court has said in paragraph 15 of its judgment : ts s ; 

“The facts of this case appear to come within the principle laid down in Reddi Krishnamurti v. 
Setheyya?. “It is true that in the present case thete was a surrender of the whole estate and the surrender 
cannot be regarded as a device to divide the estate with the reversioner since the reversioner 

Satyam did dor retata any part of the property but mide a giit-àf it t a small site convered 
by but D-9) to the defendants 2 and g. The arrangement by w E Satyam aa consideration 
ee promised to con the major portion of the property except a small site to the 
mominees of the defendant equally offenda the rule and falls with the principle enunciated in 
the above decitlon.” | i av 
The learned counsel for the appellants submits that the present case is covered 
by a ruling of this Court reported in Chella Subbiah Sastri v. Palurt Pattabhiramayya’, 
and followed in Subbalakskmı v. Narayana Iyer’. Reference is also made by learned 
counsel to Mayne on Hindu Law and U latest edjtion, p. 789, as showing that 
Chella Subbiah Sastri v. Paluri Pattabkiramayya' is still good law and Subbalakshmi v. Nara- 
yana Iper’, has rightly followed it. True ; but the point on which Chella Subbiah Sastrt 
v. P Pattabhiramayya? is accepted in Mayne as good law is the point on: which 
Sub hmi v. Narayana Iyer?, rightly follows it—namely that the widow’s motive 
in making a surrender is immaterial and that therefore a surrender by her cannot 
be called in question on the ground of improper motive. That is also how the 
case is referred to at page 214 of the latest edition of Mullah’s Principles of Hindu 
jaw. Broadly speaking, the proposition so stated may be correct. But then, dealing 
with this case this is what Reddi Krishnamurthi v. Seshayyal, relied on by the lower 
appellate Court says : 


“Two days after reversioner conveyed the greater of the properties to 
the brothers of the widow, and thus fulfilled an undertaking which he had to the widow. The 
surrender was held to be valid. Whether in view of the subsequent tsof the Judicial 
Committee in Gendar v. Ni Goundan* Sureskuver Misser v. Makeskrani Misrata*, 

decision was correct may be doubted. facts, however, clearly d the case from the 
case with which we are dealing decision was based on the fact that there was an absolute 


retained the property for himself or conveyed it to whomsoever he pleased. In the present case the 
arrangement war one and indivisible and avoided the posibility that the reversioner might not fulfil the 
arrangement after the surrender to him had been made.” = 

With this view of Chella Subbiah Sastri v. Paluri Patiabhtramaypa*, I respectf ully 
agree. The argument for the appellants based on this decision must accordingly 
be repelled. : : 


In the result the second appeal fails and is dismissed with costs. 








No leave. 3 p ` i 
K.C. ae Appeal dismissed. 
7 
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[THE FEDERAL COUET OF INDIA.] 


[Appeals under the Federal Court (Enlargement: of Jurisdiction) Act, 1947; 
fom the High Court of Judicature at Madras Elite 


Present :—H. J. Kania, Chigf Fustics, S. Fazi Ate, MinSARAND: MABNAW 
AND B. K. MuUKHERJRA, JJ. 


Thota China Subba Rao aud nine others .. Appellants* 

: D. % - 
Mattapalli Raju and twelve others ee "4. Respondents. 
Challa Venkataraghavayya and nine others . `.. Appellants. 
Matapalli Raju iieis l > -ee Respondents. i 

Transfer of Property Ast (IV af 188a), suction Go— Right of redemption When and kow h 
pani Te ae tis ae sin A ‘ack pin armas aon? 

‘cree nor 4 
TIR ta an beat of sation sock M TEE ij wW 

The-right of redemption is an incident of a i ictus any eile eae ua es 
mortgage itself subsists. - PAS held by We Privy Comical ba Rastacedl Singh's case 67. "MLJ. 
813: L.R. 61 I.A. 362 (P.C.), Mie igar ol Rompo an be ig, emia ed m section 
60 of the Transfer of Pro Act and when it is "a deó 
He eeren a sey ira eaen SA nah A ih Sma oles the 

ty of -redemption is so a second suit for, redemption by the mortgagor, if filed. 

thin the period of limitation, is not therefore barred, If the t of red ton ia not ee 
provisions like Order 9, rule 9, Order ag, rule 1, Civil ure wil not de the 


a a 
Beera sc. ol the Teate E Pegat Wee a a ke the A hida i 
Da TEL O poach o Bae Wo con sate T pocion in yet Deernance es te which was 


‘sought to be enforced under the section. Where the transferees have never been in possession either- 
AAE O O EOE are Bare nk ben pur in Bick podo AWER tp conte tact) pois 
semion in pursuance of any agrecment, the section can have no application. 


Decision in (1945) 1 MLL.J. 212 : IL.R. 1945 "Mad. 8q3, réverred. 


Sir Alladt Krishnaswami Senior Advocate, Federal Court (Aldi K 
swami and K. . Mangachary, . ie ey Court, with him), ihstřu by’ 
Ganpat Rai, Agent for the Appellants (in both appeals). 

K. Rajah Aypar, Senior Advocate, Federal Court (D. Narasa Raju and Shrimatt 
Durga Bai, Advocates, Federal Court, with him) instructed by Naum Lal, 
Agent for the Respondents (in both appeals). 

' The judgment of the Court was delivered by 
Fustice.—These are two appeals from one nt of the Hi 
Gian of MEA aaa i of two ap brought to nee as suits fled 
the Court of Cocanada. aa ts tee a Da were heard together. 
The material facts lie in a small compass. es in the two suits and appeals- 
are differently arrayed, it will be TT to refer to them as the mortgagor,. 
the mortgagees and the lessees. | -` 

On the 2nd January, 1914, the mortgagor acting for himself and as guardian. 
of his undivided minor son granted a mortgage of 51.20 acres of Inam lands along 
with other lands (which need not be hereafter referred to as they were later on 
disposed of by consent of parties) to secure a sum of Rs. 30,000 lent by mort- 
gagees. In respect of the suit lands it was a non-possessory mortgage. the 
wyth 1 November, “IQI5, he executed another mortgage with pee of the suit 
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= eci Appeals Nos. II and II of 1948. $ 10th May, 1949. 


1] CHINA SUBBA RAO D. MATTAPALLI KAJU (r.a). 153 


fands for Rs. 4,000, but as the lands were in the`occupatióni of the lessees under a 
dease for 15 years from F. 1920 to 1334 (1910-11 to 1924-25) at an annual rent of 
Rs. 1,000 it was stipulated that the mortgagees were to receive the rent from the 
lessees and to take possession of the lands on the expi of the lease.’ On the gist 
July, 1916, there was a further mortgage of the suit lands along with no tine 
properties to the mo for Rs. 4,000. In that deed it was provided, inter alia, 
that on the expiry of the lease at the end of F. 1334 (goth June, 1925), the mort- 

should take possession of the suit lands and pay a rent of Rs. 4,000 per annum 

F. 1935. It was further provided that after pa ent of the revenue and taxes 
payable in respect of the’ the balance should be applied’ first in reduction 
of the debt due under the mo of 1915, next in discharge of the princi 
and interest due under the bond ‘of 1916 thereafter towards the interest due 
under the first mortgage of 1914. The mortgagees were however to relinquish 
the lands irrespective of the terms of the least, whenever the mortgagor pai the 
amounts due under all the mortgages. 


As provided in the mortgage of 1915, the lessees paid the rent to the mortgagees 
till 1922 when the mortgagor gang jan that the mort had all been diseharged 
demanded rent from the lessees for himself. The leswecs accordingly paid rent 
for the subsequent period to the mortgagor till the expiry of the lease in June, 1925. 
The lease was thereafter renewed by-the mortgagor at first for one and 
thereafter for 10 years by a registered document. In view of the repudiation. of 
their rights, the MO gag brought a suit against the lessees in 1926 to recover 
‘possession and arrears of rent from 1922 till 1925 and for mesne profits thereafter 
till ion was given. They contended that the mortgages had not been fully 

i and they were entitled to ‘possession under the mortgages of 1915 and | 
r916: that suit several interlocutory orders were passed under one of which 
the mortgagor was added as a party. The litigation appears to have taken an 
unduly long time and ultiimately a a preliminary decree for sale was passed on the 
gist October, 1942. The mortgagees filed an appeal against that decree to the 
High Court. f | 

As a counter-move to the mortgagees’ suit, in 1929 the mortgagor filed a suit 
to redeem and to recover possession of the mortgaged properties, offering to pay 
what was due under the m . After the hearing of the suit had proceeded 
to some extent, it was dropped as it was thought that the parties had settled their 
disputes. The compromise is now contended by thc mortgagees to be evidenced 
by two documents dated ‘the 7th November, 1932. The first document executed 
by the mo r is an agreement in favour of the mo It stated that having 
regard to the that the debts due to the m under the different mortgages 
executed by the mortgagor cannot be fully satisfied from the properties and to prevent 
the mortgagees from recovering the balance from the other properties of the mort- 

r and as the mortgagees agreed to pay Rs. 100 at the time of the regis- 
tration of the sale deed, the mortgagor had agreed to execute and give to the mort- 

at their cost a proper sale deed in respect of the said properties within three 
‘months from that date, so that it may not be nec sary for the mortgagees to realise 
the amounts of their mottgage claims by instituting a suit to enforce the same. The 
second document, which is passed in favour of the wife of the mo or and is 
signed by the mortgagee, recites that all properties of the mo been 
mortgaged to the mortgagees with or without possession and the debts due to the 
‘morgagees had remained unpaid. They were requesting the mortgagor to sél 
the properties to them as the value of the properties was not sufficient even to 
‘satisfy the martgage debts. The wife of the mo r pleaded that having regard 
to the large amounts paid towards the mortgage de ts, if the properties were sold 
to others, some amount would remain in the hands.of the mortgagor. Since 
“however she had caused an agreement to be executed by her husband to sell the 
pba spe to the mortgagees, the mortgagees agreed to execute in her favour 

her maintenance and residence, immediately n the mortgagor i 
a sale deed in favaur of the mortgagees, a gift d BE a E ma ah 
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in the schedule (which was one of the properties and a house covered by one mort- 
gage) and deliver possession ther¢of to her, so that she may enjoy the same fully. 
ollowing the execution of these two agreements, the suit filed by the mortgagor 
a po fide e E fo taa, and posses- 
he. e was over. 

No registered deeds were ever executed as provided in both these two documents, 
nor was the sum of Rs. 100 paid to the mo r. As nothing was mentioned 
in those two documents about the possession of the suit lands they continued to- 
remain in the occupation of the lessees. , It appears that notwithstanding these 
agrecnients, ‘thé mortgagor continued to receive from the lessees the rent reserved 
under the original lease and in 1934 when the mortgagees alleged that no such 
agreement had been made he applied to. bé made a to the mortgagees” 
suit against the lessees. Strangely enough, a consent order was taken.in that suit 
confining the trial to those issues which were originally framed on the 11th Novem- 
ber, 1926, before the mortgagor was added as a party to the suit. Thereafter 


the mortgagor instituted original suit No. 11 of 1938 praying for EEr FOR 
and claimed the benefit of the provisions.of the Madras Agricaltarina ief Act, 
1938. In that suit a decree for redemption on payment of Rs. 2,655-13-0, which 
was found due on the mortgages with interest was ban] by the trial 
Court. From this also: the mortgagees preferred an appeal to the High Court. 
We shall deal with the appeal arising out of the redemption’ suit first, because 
both the appeals were allowed by the High Court on the ground that the mortgagor- 
had lost his right of redemption. ; : : i 
In the High Court the decree for redem tion was challenged on the groundi 
i that the suit was barred under Order 29, ryle 1 of the Code of Givil Procedure, 
because the previous Suit No. 53 of 1929 brought for the same relief was abandoned, 
without obtaining leave to file a second suit in respect of the same subject matter. 
It was ed that the equity of redemption was therefore extinguished. It was 
contended that the subject matter of the later suit was the same as the subject 
matter in the ious suit. In the alternative, it was contended that the mortgagor 
having a e the document of 7th November, 1992, to sell to mortgagees 
the mortgaged properties (including the suit lands) in E Ken of the mortgagor’s 
liabilities under the different mo and for an additional mmm of Rs. 100, 
heau orele ploi was erene ahad sy lie ah ae ere 
if the parties had carried out or not the terms of the compromise; In the.further 
alternative it was contended that the compromise having been partly performed. 
the same should be enforced under section 53 (A) of the Transfer of Pro Act 
and therefore the mortgagor was not entitled to claim redemption, although no 
“sale deed in fact had been executed in favour of the mo The High Court. 
accepted the first contention and allowed the appeals of the mortgagecs, It did 
not consider it necessary to deal with the other two alternative contentions. 


The relevant portion of Order 29, rule'1 of the Code of Civil Procedure om 
which the mortgagees relied, runs as- follows :— - 


O. ag. “ 1 (1) At any ti e after the institution of a suit the plaintiff may ida ane ee withdraw- 
his suit or abandon part of his claim. : i f ` 
(2) Where the Court is satisfied— 
* ec * * i * 5 * 
it may. . . . . grant the plaintiff permimion to withdraw from such suit or abandon such part of a. 


claim with liberty to institute a fresh suit in respect of the subject matter of such suit or such part. 
ofa m. - AS a 
(3) Where the plaintiff withdraws from a suit or abandons part of a` without the per- 
mission referred to in sub-rule (2), he ..... shall be precluded from institutufg any fresh suit 
in respect of such subject matter or such part of the.claim.” 
The Judges of the Madras High Court, in their judgment, considertd the 
decision of the Privy Council in Raghunath Singh v. Hansraj Kunwar!, but came to- 


_ I. (1934) 67 MLL-T. Big: L.R. 61 LA. 362 (P.C). 


N 


I] CHINA SUBBA RAO D. MATTAPALLI RAJU (¥.G.). 755 


the conclusion that section 6o of the Transfer of Property Act was not exhaustive- 
and the right to redeem can be extinguished by other poe of law, including” 
the provisions of the Civil Procedure Code. They held that Order 23, rule 1, was- 
one such provision and therefore the mortgagor could not get a decree for: 
redemption. bye TATA i j : a : 


The question whether a mortgagor can file a second suit for redemption after 
a previous suit for redemption filed by him had not ended in actual redemption,, 
has come for consideration of different High Courts and also by the Judicial Com- 
mittee of the Privy Council Strong reliance was placed on behalf of the mortgagees. 
on the decision of the rany Council in Thakur Shankar Baksh v. Dya Shankar and! 
others!, There, one Bhoop Singh had mortgaged the property by way of conditional, 
sale. As the lands were entered in the Taluqdari sanad in the name of the mort- 
gagee, Bhoop Singh filed a suit to redeem the under-proprictory right in the lands 
only. He alleged that he had paid to the mortgagee Rs. 3,000 and was ready 
and willing to pay the balance but the mortgagee wrongfully refused to allow 
him to redeem. That suit was dismissed for default of appearance of the plaintiff 
and the Privy Council held that it was dismissed under section 114 of the Code of 
Civil Procedure of 1859, which corresponds to Order 9, rule 8 of the Civil Procedure 
Code of 1908.’ Section 119 of the Civil Procedure Code of 1859, which corresponded. 
to Order 9, rule 9, of the Givil Procedure Code of 1908 provided that no second. 
suit void lie on the-same cause-of action. Bhoop Singh’s heirs filed a second suit. 
in 1883 for redemption of the superior proprictory right in the land. It was argued. 
dn behalf of the mortgagee that as the mortgagor, after his suit was dismissed, 
had taken steps for the re-hearing of the suit and failed in his attempts, no second. 
suit for redemption lay. On behalf of the mortgagor it was argued that as the 
second suit was for the redemption of the superior proprietory rights the cause of 
action was different and the suit was not barred. The Privy Council rejected this. 
contention. That decision is not applicable to the facts here. The mortgage 
was in 1859 and the first suit was filed in 1864. At that time the Transfer of 
py aa a e Oe ae leg section 60 of the 
ransfer of Pro Act applicable to Oudh, where the litigation started and the 
lands were situated. It was contended on behalf of the mortgagee that as the 


had been held to have ceased. in, no form of decree in a redemption suit 
which provided for the extinguishment of the right to redeem if the money was 
not paid as provided in the decree, apan to be in use at the time. Throughout 
the judgment there is no reference to the principle now embodied in section 60 of the 
Transfer of Property Act. That decision therefore is no authority against the 
contention that after the enactment of section 60 of the Transfer of Property Act, 
as substantive law, the equity of redemption is not extinguished a a dismissal of a 
redemption suit for default of the plaintiff's appearance or that if the first suit was 
dropped for any such reason, a second suit for redemption was barred because 
it was on the same cause of action. The Privy Council rejected the only contention 
urged before them that as in the earlier suit redemption was claimed of under- 
proprietory rights and in the later suit of superior proprictory rights, the cause 
of action was different. The latest decision of the Privy Council on the point 
is in Raghunath Singh v. Hansraj Kumar). In that case a decree for redemption, 


1. (1887) L-R. 15 Tah. 66. a. (1934) 67 M.L.J. 81g : L-R. 61 LA. 362 (P.O). 
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the mortgagor should “be abeoliitely debarred. of his right to redeem”. No 
yment of the mortgage money was made. The mortgage¢ remained in possession 
Bae -did not apply for an order under section 93 of the Transfer of Property Act 
-debarring the or’s right to redeem. 1924 a fresh’ siit to redeem the 
property was tage oe the mortgagor. It was held that the decree of --1896, 
ly. construed, did not ex-cinguish the right-of redemption-and consequently 
er section-6o of the Transfer of Property Act that right still existed. Before 
the Board, three contentions were raised. The first. was that the second -piits 
though in form a redemption suit, was in reality an application to enforce an old 
‘decree of the, 25th September, 1896. A suit could not be maintained for, that, 
because of section 47 of the Code of.Civil Procedure, and the execution of the old 
-decree was barred by limitation. The Judicial Committee rejected this contention 
-and observed that if a second suit for redemption is maintainable, the answer to 
the contention was that the second suit was a redemption suit and not an application 
“to enforce the old decree. Section 47 of the Code of Civil Procedure cannot there- 
fore defeat the claim to redeem. The second contention was that the decision 
in the former suit operated as res judicata and section 11_of the Code of Civil Pro- 
cedure prohibited the Courts fram trying the second suit. Their maag rejected 
this contention also. They pointed out that the issues decided in the former suit 
were (i) whether the mortgagoré were then entitled to redeem `, (ii) and the amount 
zhen to be paid if redemption fen took. place. The issuea. in thé second suit were 
Ai) whether the right to redeem now existed ; and (i) the amount now to be paid 
af redemption aow took place. They observed that if the -Mortgagor’s right to 
redeem was extinguished that was a question which may overlap the 
-question of res judicata, but if-it was held that the right to redeem was not extinz 
:guished there was no ground for saying that the old decree operated as res judicata 
under section 11 of the Code. The structure of the issues noticed by the Board 
-ahows clearly that in each redemption action, the cause of action will be different 
“because the claim will be (1) whether the mortgagor, had the right to redeem 
‘when he claimed to do so ”; and (2), what amount was dye by him “when he 
made that claim’. . Both the contentions will be different es advanced at 
.different.times. The. third’ convention was that no payment having been ane 
wunder the old decree the former suit stood dismissed on the 15th November, 189 
-with -the.result that the mo 8 right to redeem became extinguished. under 
-section 60 of the Transfer o pan Act. On this question their. Lordships 
moticed that the provisions of thé Transfer of Property Act were applicable to that 
pa NA a It was impossible to say (as might 
said under English law) that the dismissal of a redemption action o ted as a 
foreclosure, unless the justification of that statement was found in language 
-~of the Transfer Sauces mie Act. Their ‘Lordships held that the Transfer of Pro- 
perty Act did not such a canclusion. They examined jn detail the provisions 
-of section 60 of the Transfer of Pro Act which conferred upon the mortgagor 
the right to redeem at any time the principal money had become payable, 
“That right was limited only by the proviso which was in these terms : — 
“Provided that the t conferred by this section has no 
or by onder af» Gourt sane ag by has t been extinguished by act of the parties 
-It was pointed GESENG. tink canta wane cation of extinguishment 
sof the Bane to sedean by det of the parties Therefore, if it had been extinguished, 
an order of the Court had to be produced to that effect. It was noticed that the 
‘decree in the first suit had d arved from the recognised form in which decrees in 
redemption suits were prescri to- be passed because in default gf payment it 
‘imply provided that “his case will stand dismissed.” Their Lordships refused 
to construe those words as equivalent to debarring the plaintiff from alt right to 
-edeem. They observed as follows :— 4 
“ The right to redeem is a right conferred the mortgagor by an enactment of which 
Kai ba dered ty cuca ciel seen HRT a eee AN conte ae he will 
Their Lordships. examined the case cited before them and the order 
E a thet cue the Halt Go saken fd nan be ea a 
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in Thakur Shankar Baksh’s čase! was not even cited.ds relevant to the decision of the 
Case. ` gi a is = š i . 

By an amendment of the Transfer of Pro ; Act made by Act XX of 1929, 
word “ order ” has since been substituted -by the word.“ decree ”.- 4 

In Bombay, in Ramchandra Kolaji Patil v. Hanmeata and another’, a suit for 
cedemption was brought but permission was granted to. withdraw the same on 
‘condition that a fresh suit be brought within two years and on the further condition - 
that the defendant’s costs were paid. A second suit was brought by the mortgagor 
‘to redeem but eight years after the order of withdrawal was made. It was 
that the suit was time-barred and as the condition was not fulfilled no second suit 
for redemption could be permitted. Macleod, O.J., held that the law allowed 
-a particular period to the mortgagor within which he can redeem the mortgage. 
We observed : : : 

“ The mere fact that he files a suit to redeem and then ei abandons or withdraws it wilt 
‘hot deprive him of his right to redeem.” neg ae 

Heaton, J., did not go to that length but held that the period of limitation: 
for redemption cannot be curtailed agreement. -In Shridhar Sadha Powar v. 
Ganu Mahadu Kavade and others*, a suit for redemption was filed but was dismissed 
ander Order 9, rule 8 of the Code of Civil Procedure. The mortgagor brought 
-a second suit for redem tion and it was contended that it was barred under Order g, 
tule 9 of the Code. Marten, C.J., and Crump, J., rejected this plea. They relied 
on the previous decisions of the Bombay Court inchiding Ramchandra Kola 
Patil’ s case? and pointed out that the decision of the Privy Council in Thaker Shankar 


Raksh’s case? was not against the view taken by them as it was decided on a different 
state of law. Recently, in Rajaram Vithal v. Ramachandra Pandu*, a Full Bench 
of the Bombay High Court held that the terms of Order 22, rule 9 of 


‘Code of Civil Procedure, which provided that where a suit abated or was dismissed 
sander the order, no fresh suit shall be brought on the saine‘cause of action, cannot 
override the NAN terms of section 60 of the Transfer of Property Act. It was 
pointed out that the Civil Procedure Code dealt with the procedure relating to all 
suits. There was a special law which dealt with the rights of mo and 
amortgagecs and that substantive law was to be found in the Transfer of 

Act. That substantive law provided only two ways in which the right of redemp- 
‘tion can be extinguished and were :" (i) by act of the parties, (ii) by decree 
-of the Court. Disagreeing with view of the Madras High Court in,the present 
-appeal under consideration they held that the provisions of Order 22, rule g, did not 
extinguish the right of redemption and a second suit for redemption was therefore 
permissible. ; a - ` i í 


In our opinion, the view of the Madras Court is incorrect. We prefer 
the view taken by the Bombay High Court on this poipt. The right of redemption 
iis an incident of a subsisting mortgage and it subsists so long as itself 
subsists. As held by -the Privy Council in Ragkuhaih Singh’s cass®, the t of 
redemption can be extinguished as ided in section 60 of thé Transfer of Property 
Act and when it is alleged to have extinguished by a decree, the decree should 
run strictly in accordance with the form prescribed for the purpose. Unless the 
‘equity of redemption is so extinguished, a second suit fot redemption by the mort- 
-gagor, if filed within the period-of limitation, ig not therefore barred. The Board 

held that if the appellants failed to establish that the old decree extinguished 
ithe right to redeem, there was no ground for saying that the old decree operated 
as res judicata and the Courts were prevented: from trying the second suit under 
section 11 of the Code of Civil Procedure. They therefore held that the right to 
redeem was not extinguished by the procedural provisions contained in the Civil 
Procedure Code. $ R Tg 
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< It..wad next argued on behalf: of the pre oe ps sada dah gi 
redeem may not be extinguished the y was barred. In support of -thar 


- contention, the learned counsel relied on the words of Order 29; rule 1 of.the Civil 


Procedure Code. In our opinion, the ‘High Court did not pro appreciate- 
the effect of the termination of the former suit of 1929. When eee reached 
hearing on the gth November, 1932, the Subordinate Judge wrote a judgment. 


in which, after reciting that the suit in forma ris to redeem the three mortgages. 


was filed and four issues were raised, he stated as follows :— : 
EN agen a e sena: sang ka pageh agawa A eae eens 
5 E | t 
not to procen with the case and fled the Leter which he got kasa his lent, Tis iene a cone ck 
withdrawal of a suit but an abandénment of it. Suit is dismised’ with costs. Plaintiff shall pay 
the cgurt-fees fo Government” 1. sY - : l non 
The letter from the mortgagor to the vakil is not on the record, but the térms thereof” 
are not material as will contain only the instructions of a lay client to his- 
pleader. The record shows that the Court was informed that the plaintiff was 
not proceeding with the cate. The Court interpreted it as a case not-of withdrawal. 
but of abandonment and “ dismissed the suit with costs”. The circumstances. 
under which that litigation ended -show that the case did not fall under ‘the provi- 
sions of Order 23, rule 1 at all. ‘There was no question of a formal defect, or with- 
drawal of a suit, or abandonment of a-part of the claim. Order gg, rule 1 does. 
not ide for a Court’s order ing the suit. Order g, rile 8 of the Code 
of Civil Procedure is more properly applicable to the facts. The question then is: 
whether a fresh suit for redemption is barred under the provisions of Order- 9,- 
Tule g of the Civil Procedure Code. ‘The material part of that rule runs as follows = 
“ Order 9, rule g (1). Where a suit is wholly or partly dismissed under rule 8, the plaintiff 
shall be precluded from bringing afresh suit in respect of the same cause of action.” ` a 
It will be noticed that the words used in the Rule are “ on the same cause of action »’. 
The question therefore-is whether the first suit, which was dismissed under Order 9, 
nije & was bascd on ihe sane cause of ection as the’ suit from which tHe t 
ap arises. As pointed out by the Judicial Committee of the Privy dcuncil 
in Raghunath Singh s cass!, the issues in the two suits for redemption are quite different. 
The questions are : (i) whether the plaintiff (mo r) had the right to redeem. 
when he filed the second suit, and (ti) what amount he was now Hable to pay to 
redeem ? The Board held.in that case that the trial of these issues was not bared! 
under -sectfon 11 of the Civil Procedure Code. It follows therefore that: if the: 
right of redemption is not ae putihe d provirus Ute Orde 9, Tule g or Order 23, 
rule 1 will not debar the morigagor filing a second suit because, as in a. 
partition suit, the cause of action in a redemption suit is a recurring one. The- 
cause of action in each successive action, until-tht right of redemption is extinguished. 
or a suit for redemption is time barred, is a different one. | 


The High Court decided both the appeals against the mor ager on the footing: 
that the mortgagor was debarred frcm claiming redemption, because of the way- 
in which his suit filed in 1929 had ended. , They did not any opinion -on. 
the two alternative contentions urged before us on behalf of the respondents. The- 
first contention was that the right of redemption was extinguished by the act of the- 

ties in arriving at the compromise evidenced by the two documents of 7th Novem-- 
, 1932. It was contended that this position was covered by the proviso to section 

60 of the Transfer of Property Act. We are unable to accept this t because,. 
in our opinion, on a true construction of the two documents, the right of redemption. 
of the- r was not extinguished thereby. The document passed in favour- 
of the wife of the can be described as a reward promised to her for bringing - 
about ‘the willingness of her husband to agree to convey the mortgaged lagds to- 
the mortgagees. That can in no event be considered as extinguishing the equity 
of redemption. The mo T was not even a party to that document. The- 
second document executed by the mortgagor is an agreement to-convey the lands. 

mamak a a pe 
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-after three months.. There is however no d6cument or evidènce to show that the 
mortgagees agreed to accept these lands in full satisfaction of their claims or promised 
to pay the sum of Rs. 100-mentioned therein. This was only-an agreement. to 
convey the lands after three months, and, if at all the question of-extinction of the 
ss of redemption could arise on the conveyance being executed'but not before. 
; evidence on record shows that soon after the dismissal of the mortgagor’s 
1929 suit, the mortgagees udiated the agreement and thereafter the parties 
adopted from time to time rach ati eae mr respect of the said agreement as it suited 
them for the moment. The trial judge has held that the two documents were 
executed but there was no bona fide compromise at all. In the absence of proper 
evidence we are unable‘to hold that there was-an enforceable compromise, much 
less a compromise under. which the right of redemption of the mortgagor was 


The second argument advanced on behalf of the respondents in this connection 
was that although there was no sale deed by the mo ras provided under his 
writing of 7th November, the Court should specifically enforce it under section 53-A 
of the Transfer of Property Act. The words of section 53-A negative this conten- 
tion completely. The relevant portion of the section is as follows :— 

‘S. no-A, Where person contracts to transfer for consideration any immoveable 
by wie cee by fewer on his behalf from which the terms necessary ip constleate the tanis 
can be ascertained with reasonable certainty, H 

and the transferee in ance of the con taken i of 
ar aul the karak hae, in part perfomance of tho contract tiken gomenion of the propeng 
performance of the comtract........... 22s eee cece eeeee 

and the transferee has performed or is willing to perform his-part of the contract.............. * 


The section clearly requires that the transferee (the mortgagees) had either to be 
put into possession or had to continue in possession in part performance of the agreement, 
which was sought to be enforced under the section. It is admitted that the mort- 
gagees had never been in possession. It was argued on their behalf that constructive 
ion was sufficient for the section. Even so, in this case the mo 

bed not even constructive possession of the lands. Under the mortgages o 1915 
and 1916 they were entitled to receive possession of the lands from the lessees on 
the termination of the previous cowle at the end of Fasli 1334. Before the end 
of that period they were entitled to receive rent from the lessees. The mortgagor 
had however given notice to the lessees not to pay rent to the mortgagees and in 
fact the mo r had recovered the rents from the lessees. ‘The mortgagees 
claimed that they were entitled to possession but they were never in constructive 
possession, because the lessees did not pay them rent. The suit filed by the mort- 
gagecs in 1926 was to recover from the lessees possession and rent for the unexpired 
period of the lease and for mesne profits thereafter. It is therefore clear that the 
mortgagees as such were never in actual or constructive possession of the suit lands. 
Tt is still more clear therefore that they were never put in possession or allowed 
“to continue in possession, actual or constructive, “in pursuance of the agreement ”” 
of the 7th November, 1932. The section therefore has no application. The 
result is that the conclusion of the Madras High Court that the mortgagor’s right 
of redemption had been extinguished or was not enforceable cannot be supported. 


Appeal No. II arises out of the mortgagee’s suit filed in 1926 to secure possession 
of the and receive payment of rent-and mesne profits from the lessees, At a 
later stage the mortgagor was made a party to the suit. In that suit a decree for 
possession was passed by the High Court on the footing that the mortgagor was 
not entitled to redeem. That conclusion of the High Court is now held to be 
incorrect. The matter will have therefore to go back to the High Court for its 
decision on the footing of our conclusion. 

We therefore allow the appeals with costs and remit the cases to the High 
Court at Madras with a direction to substitute, in its decree in Civil Appeal No. 
of-1948, the words that the mortgagor has a right to redeem in the suit filed by him 
and pass the appropriate decree on that footing. In the mortgagee’s suit also 
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apart from technicalities, the trial should proceed on the footing that the mort- 
gagor had a right to redeem and, if so, it will have to determine whether the mort- 
gagecs had any right now to the possession of the lands or payment of the rents 
or. mesne ts. If they were held entitled to receive any money from the lessees 
_the High will determine how they have to account for the same in the account 
between themselves and: the mortgagor. Having regard to the inordinate delay 
in the disposal of these two suits we trust that the matter will be dealt with very 
‘expeditiously so.as to end these two litigations at an early date. - 


VS. - — - Appeals allowed. 
$ _ _._ [FHE FEDERAL O0URT OF INDIA] - 
- Present :—H. J. Kanu, Chigf Justice, S. FAzL Aut, M. PATANJALI SASTRI, 
MEHROHAND MAHAJAN AND B. ag (enone JJ. m 


[On Appeal from the High Court of Judicature at Patna under section 205, 
of the Government of India Act, 1935, as adapted.] ; ; 


Lakhi Narayan Das and others : a Appellants* 
v. ` ; : 
The Province of Bihar l .. Respondent, 
The Governor-General of India .. Intervensr. 
Gevernmunt of India Act (1935); Sections 88, 107 and Schedule FIT, Lists LI end III and Bikar Maintenance 


of Public Ordsr ance (IV ef 1949), sections 23 amd 2.4— Promulgation of Ordinance by Geverner—Existence 
i Public Order eee nen Tr oD Atai the Canad Comal espe the 
Ordinance—I} falls within List II —Validiiy of Ordi if affected by the presence of sections 29 and 24— - 
Orne fali oinin i TE Yaa f Orde awad 

The language of section 88 of the Government of India Act shows clearly that it is the Governor 
and the Governor alone who has got to satisfy himself as to the existence of circumstances necessi 


the p tion of an Ordinance. The existence of such necessity is not a justiciable matter whi 
‘Courts be called to determino by objective test. The language of section 88 postulates 
one condition, namely, the satisfaction of the Governor as to existence of j ing circumstances 


as the preamble to the Bibar Maintenance of Public Order Ordinance, of 1949, expresses 
dn clear terms that this condition has been fulfilled, it cannot be said that there is any contri- 
vention of that section. f ; 

To attract the operation of section 107 read with section 88 (1) of the Government of India Act, 
ee have got eon In the first place the im enactment and those of an 
existing must be in of the same subject-matter and subject-matter must be covered 
by one of the Items in the Concurrent List. In the second place, there must be cy between 
‘the two isi _ The Bihar Maintenance of Public Order Ordinance is covered entirely’ by Items 
(1) and (2) of the Provincial List and as for no of these provisions it is necessary to have recourse 
“40 the concurrent power provided for in List ILI, the question of repugnancy under section 107 (1) of 
the Government of India Act docs not arise at all and Ordinance cannot be said to be ulira vires 
because the previous consent of the Governor-General was not obtained. 3 

The expression “Public order” with which the rst item in the Provincial List begins is a most 
comprehensive term and it clearly indicates the scope or ambit of the subject in respect to which 
powers of legislation are given to the Province. Maintenance of public order within a Provmce is 

ily-the concern of that Province and subject to certain exceptions, the Provincial Legislature 
as given plenary authority to legislate on all matters which relate to or are necessary for maintenance 
of public order. Preventive tion for reasons connected with the maintenance of public order 
and persons subject to such detention are expressly mentioned os being included in this item. 

All the provisions of the Bihar Maintenance of Public Order-Ordinance, IV of 1 9, are concerned 
primarily with the maintenance of public order in the Province of Bihar and ide for preventive 
-detention and similar other measures‘in connection with-the same. : 


Offences against laws with respect to mstters specified in List II would come within Item o7 of 
‘List IL itself and have been expresy excluded from Item I of the Concurrent List. The anci 
matters laying down the procedure for trial of such offences and the conferring ef jurisdiction on 
-certain Courts for that Weni be covered camipletely by Item (2) af Liat IT and it ia nêt neces 
tary for the Provincial Leglslature to invoke the powers under icm (2) tho Concurrent List. g 


Once the true nature and character of a legislation determine its place in a particular list, the 
fact that it deals incidentally with matters appertaining to other lists is immaterial. The Bihar 





*Cascs Nos. XX to XXVI of 1949 - " @8th November, 1949. 
and XXVIII to XXXVI of 1949. a . oe 
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legislation cannot be said to be not on public order or preventive detention for reason connected 
with it but on Criminal Procedure. 

The Conċurrent List is not a forbidden field for the Provincial Legislature and the mere 
fact that the Provincial Legislature has legislated on any matter in the Concurrent List is not 
enough to attract the mischief of section 107 of the Government of Indis Act. There must be 
repugnancy between such legislation and an existing law. Tho provisions of section 21 of the Rihar 


Ordinance cannot be said to be repugnant to section 54 of the Criminal Proced 

Section 23 of the Ordinance can be ignored as a superfluity but it will not affect the validity 
of the Ordinance itself in any way. . 

Even if it is assumed thatsection 74 of the Ordinance which is in the nature of a saving provision 
is bad, there is no necessary and inseparable connection between that section and the rest of the Ordi- 


nance and nonc of the material portions of the latter depend u itin way and soit cannot. 
make the whole Ordinance invalid. a paja 


In the case of legislation ee -preventive detention ”, the Court has got to decide on a 
consideration of the true nature and of legislation whether it is really on the subject of 
preventive detentiun or not, Once that point is decided in favour of the legislative suthurity and 
R E eld) that 1t Kai not wespiaieed beyond “the Inia of its aatiemed powers, TEJA not Tok the rts 
to criticise the wisdom and policy of the Legislature. - 

Sushil Kumar v. Gossracnent of West Bangal, (1949) 53 C.W.N. 545, approved. 

H. J. Umrigar, Advocate, Federal Court, instructed by P. K. Chatterjee, Agent, 
for Appellants (in all the above appeals). 

S. K. Mitra, Government Advocate, Bihar, and Senior Advocatt, Federal 
Court (Kamsshwar Dayal, Advocate, Federal Court, with-him), instructed by 
Ramachandra Prasad, Agent, for Respondent (in all the above appeals). - : 


Sir Noshirwan P. inser, Advocate-General of India (Jindra Lal, Advocate, ` 
Federal Court, with him), instructed by P. A. Mehta, Agent, for Intervener. 

The Judgment of the Court was delivered by l 

Mukherjea, F.—These sixteen appeals arise out of as many a Sergeant 
sented by the different appellants under section 491, ofthe Criminal ure. 
Code, complaining of illegal detention under section 2 (1) (a) of the Bihar 
Maintenance of Public Order Ordinance, 1949. : 


The appellants were originally arrested under the Bihar Maintenance of Public 
Order Act, 1947. That Act, which received the assent of the Governor-General 
on 35th of » 1947, was to remain operative under section 1 (3) of the Act 
for a period of one year only from the date of its commencement, subject to a proviso 
engrafted upon the sub-section itself, which empowered the Provincial Govern- 
ment to extend it, with or without modifications, for a further period of one 
by means of a notification, on a resolution being passed to that effect by the Bihar 

islative Assembly and to by the Bihar islative Council. On the 
11th of March, 1248, the incial Government of Bihar, in exercise of their 

wers under the proviso mentioned above, extended the application of the Act 
bi a further period of one from 15th March, 1948, and it was during this 
extended period that the Bn ki 
were initially made. 


The competency of the Provincial Government to extend the application 
of the Act by a notification, in the manner laid down in the proviso to section 1 (3) 
of the Act, was challenged in a number of analogous cases which came up to 
Court in May, 1949.1 By a judgment delivered on 28th May, 1949, this Court 
held that the proviso to section 1 (g) of the Bihar Maintenance of Public Order 
Act was ultra vires the Provincial Government as it amounted to a delegation of 
legislative fifnction to an outside authority and consequently the extension of the 
operation of the Act beyond the period of one year originally. fixed was void and 
inoperative. It was further held that the Bihar Act V of 1949, which the Bihar 
Legislature had passed in the meantime, and which purported to amend the 


for arrest and detention against the ap ts 





1. Vide Jatindra Nath Gupia v. Ths Provinceof M.LJ.956(F.G)... 0 7T 
Bihar and ethers, (1949) F.L.J. 225: (1949) 2 ` 
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provision of section 1 (3) of the earlier Act was also invalid in law inasmuch as the 
enactment which it purported to amend was not legally in existence when this 
Amending Act was passed. In view of the pronouncements of this Court, the 
Governor of Bihar promulgated an Ordinance on the model of the Maintenance 
of Public Order Act, on grd June, 1949, by which provisions were made inter alia 
for preventive detention in connection with public safety and maintenance of order 
in the Province of Bihar. On aist June, 1949, this Ordinance was declared void 
and inoperative by the High Court of Patna on the ground that as the Legislature 
of the Province of Bihar, though not actually sitting, was neither prorogued nor 
dissolved, the Governor could not promulgate an Ordinance under section 88 (1) 
of the Government of India Act. On 22nd June, following, a fresh Ordinance 
was passed, which is Ordinance No. IV of 1949, and which re-enacted in substance 
the provisions of the earlier Ordinance. Under this Ordinance fresh orders of 
detention were passed and served on all the appellants. The appellants, along 
with other detenus, filed applications before the Patna High Court under section 
491, Criminal Procedure Code, challenging the validity of the Ordinance itself 
and the propriety of the detention orders, made under it, on various grounds. The 
applications were heard in different batches by different Benches of the Patna Hi 
Court. There are altogether -ten judgments which have been challenged in 
appeals before us, the principal one being that of Ramaswami and Narayan, JJ., 
dated the 12th July,-1949. ‘The High Court rejected the applications of all the 
appellants but ted certificates in each of the cases under section 205 (1) of the 
Government of India Act.,,On the strength of these certificates, these sixteen 
appeals have come up to this Court. 


When the appeals were called on for hearing, the appellants ap 1 ın person 
and were not represented by any lawyer. Mr. Umrigar, a learned counsel of this 
Court, however volunteered to ass'st us in this matter and he has said all that could 
be said in favour of the appellants. We are indebted to him for the assistance we 
received, i 

The maim point canvassed before us in support of these appeals is that the 
Ordinance, er which the appellants are detained, has been promulgated by 
the Governor in contravention of the provisions of section 88 of the Government 
of India Act, and co tly it is void and inoperative and any detention order 
passed under it must be held to be illegal. : 


Section 88 of the Government of India Act runs as follows :] 


. A If at any timc when the Legislature of a Province is not in session’ the Governor is 
isfied that-circumstances exist which render it necessary for him to take immediate action, he 
~ may promulgate such Ordinance as the circumstances appear to him to require ;_ 
Provided that the Governor shall not, without instructions from the Governor-General, pro- 
m any such Ordinance if an Act of the Provincial Legislature containing the same provislons 
under this Act have been invalid unless, having heen reserved for the consideration of the 
Governor-General, it had recetved assent of the Governor-General.” 


It is admitted that the Bihar Legislature was not in session when this Ordinance 
was passed. It was urged, however, in the Court below, and the argument was 

ted before us, that no circumstance existed as is contemplated by section 88 (1) 
which could justify the Governor in promulgating this Ordinance. This obviously 
is a matter which is not within the competence of Courts to investigate. The 
language of the section shows clearly that it is the Governor and the Governor 
alone who has got to satisfy himself as to the existence of circumstances necessitating 
the oes of an Ordinance. The existence of such necessity ig not a justi- 
cable matter which the Courts could be called upon to determine by applying an 
objective test. It may be noted here that under the Government of India hee oie 
Governor-General has powers to make Ordinances in case of emergency” (vide 
section 42 of the Government of India Act and section 72 of Schedule IK which 
is now omitted) ; and it was held by the Privy Council in King-Emperor v. Benoarilal} 
ee ee 
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and Bhagat Singh v. The King-Empsror: that the emergency which calls for immediate 
action has to be judged by the Governor-General alone. On promulgating an 
~Ordinance, the Governor-General is not bound as a matter oflaw to expound reasons 
therefor, nor is he bound to prove affirmatively in a Court of law that a state of 
emergency did actually exist. The language of section 88 postulates only one 
“condition, namely, the satisfaction of the Governor as to the existence of justifying 
‘circumstances, and the preamble to the Ordinance expresses in clear terms that 
this condition has been fulfilled. The first contention of the appellants . must 
therefore be rejected. 4 


‘The next and the more serious contention raised by the appellants is that the 
“Ordinance in question contains provisions which, if were contained in an Act 
-of the Provincial Legislature, would have -beer-jnvalid without the-assent of the 
‘Governor-General. these circumstances, it is argued, that under section 88 (1) 
of the Government of-India Act, previous instractions of the Governor-General 
‘were necessary to yalidate this inance and as admittedly there were no such 
instructions in the present case, the Ordinance must’ be deemed to be one which 
is beyond the competence of the Governor to promulgate. To appreciate this 
‘contention of the appellants, it -would ke necessary to advert to a few material 
proyisions of the titution Act... Under section’100 (1) of the Government 
of India Act, the Provincial Legislature is incapable’ of legislating on’ any of the 
matters enumerated in List I of the Seventh S ule to Act which Has been 
described as the Federal Legislative List and which is reserved exclusively for the 
Dominion Legislature. Sub-section (3) of the section empowers the Provincial 
Legislature to make laws for a Province or any part thereof with respect to any 
of the matters enumerated in List II (the Provincial Legislative List), and the 
Dominion l is forbidden to legislate on such matters for any Province 
or part of a rince. As regards other parts of India which lie outside the Pro- 
vinces as defined in the Act, the Dominion Legislature has been given the authority 
under sub-section (4) of the section to legislato on any matter specified in the Pro- 
vincial List. Sub-section (2) of section 100 deals with what has been called the 
Concurrent Legislative List, and both the Dominion Legislature and the Provincial 
Legislature can legislate upon the items enumerated therein. When both the 
Legislatures can operate on the same field, conflict is likely to arise and section 107 
of the Government of India Act lays down rules as to how repugnancy is to be 
avoided when it arises between Provincial and Dominion Legislation. Section 
107 of the Constitution Act is in these terms : P 4 

“ (1) If any provision of a Provincial law is repugnant to any provision of a Dominion law 


‘which the Dominion Legislature is competent to enact or to any of an existing law with 
respect to one of the matters enumerated in the Concurrent Legislative List, then, subject to the 
Provisions of this section, Dominion law, whether passed before or after the Provincial law, or, 


“as the case may be, tho existing law, shall prevail and the Provincial law shall, to the extent of the 


Provided that no Bill or amendment for making any provision repugnant to any Provincial law 
which, ing been so reserved, has received the ament the Governor-General, shall be introduced 
or moved in the Dominion Legislature without the previous sanction of the Governor-General.” 
The contention of the appellants is that the impugned Ordinance is in conflict 
“with certain Provisions of the Criminal Procedure Code and has created new offences 
for the first time, and these matters are clearly included under Items (1) and (2) 
of the Concurrent Legislative List. Had this been an Act of the Provincial Legis- 
lature, there would have been a conflict between these provisions and those of the 
existing law contained in Criminal Procedure Code and other Acts and under 
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sub-section (2) of section 107, the assent of the Governor-General would have beem 
necessary to validate such provisions. Under the proviso to section 88 (1) of the 
Government of India Act, therefore, the Governor could not promulgate such. 
Ordinance without instructions from the Governor-General. The contention. 
does not appear to us to be sound. In order to succeed in their contention and 
attract the operation of section 107 read with section 88 (1) of the Government 
of India Act, Ete ings have got to be Salah Jahed Hy tie appellant In the first. 
place, the provisions of the impugned Ordinance and those of an existing law must 
be in respect of the samé- subject-matter and that subject-matter must be covered 
by one of the items in the Concurrent List. In the second place, there must be- 
repugnancy between the two provisions. f 
This leads us to enquire first of all whether the impugned Ordinance is in respect 

to matters enumerated in the Provincial or in the Concurrent List? It is settled. 
by the decision of the Judicial Committee in Maghraj v. Allarakhia! that when the 
Province acts solely within its powers under the Provincial List without relying 
on any power conferred by the Concurrent List, no question of repugnancy under 
section 107 of the Government of India Act would arise. The point raised in that 
case was whether the Punjab Restitution of Mortgaged Lands Act (Act IV of 1998): 
was void under section: 107 (1) of the Government of India Act to the extent that 
it conflicted with certain ‘provisions of the Civil Procedure Code and other existi 
Indian law. - What that statute enacted, in substance, was to set aside the norm 
procedure for redemption in the case of mo es of land with possession and 
empower the Collector; on an application by the mortgagor, to extinguish the 
mortgage in certain circumstances or declare it extinguished and restore possession. 
The matter came up’ on appeal to this Court and this Court held that the Act was 
not void inasmuch as there was no repugnancy between its provisions and those 
of the Civil Procedure-Code or the Indian Contract Act by reason of the exceptions- 
expressly provided for in the latter enactments, Against this ju ent there was. 
an appeal taken to the Privy Council and their Lordships of the Judicial Committee- 
affirmed the decision of the Federal Court but on different grounds. Their Lord- 
ships held that the impugned Act was by its very a confined exclusively 
to agricultural ands. ead mortgage of agricultural land as well as the procedure: 
for its enforcement were: wholly within the competence of the Provincial Legis- 
lature being covered by Items Nos. (21) and (2) of List II. As agricultural land 
was y excluded from ‘Items (7), (8), and dase ITI, whole of the 
Act fell within the powers given to the Province by Provincial List without any- 
necessity to invoke powers from the Concurrent List. In these circumstances, 
no question of rep cy under section 107 of the Constitution Act did at all 
arise or fall for consideration. It will be seen that while this Court based its decision 
in Meghraj’s case? on the ground that there was no real conflict between the provisions. 
of the impugned Act and those ofany existing Indian law and kept open the question: 
as to whether the impugned Act extended to property other than agricultural Janda, 
the Judicial Committee held definitely that the Act related exclusively to agri- 
cultural lands and that the question of repugnancy was not material at all. Keeping 
in view this pae aben of the Judicial Committee, it seems to us thatt he 
Province of Bihar is-right in their contention that the matters dealt eerie | the 
ce te e Ordinance fall entirely within Items (1) and (2) of the Provincial Lite 
and that there has been no legislation on any item in the Concurrent List. 

Items (1) and (2) of the Provincial List are worded as follows + 

“1. Public Order finit not including the use. of His Majesty’s naval, militamy or air forces 
in ald of the civil power) ; thé administration of justice ; constitution and organisation of all Courts. 
except the Federal Court, and fees taken therein ; preventive detention for reasons connected with the 
maintenance or public order ; persocs subjected to such detention. ° 


2. Satara oe and powers of all Cuurts except the Federal Court, with respect to any of the 
matters in this list; ure in Rent and Revenue Courts.” f z 
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The expression “Public Order” with which the first item begins is, in our 
opinion, a most comprehensive term and it clearly indicates the scope or ambit 
of the subject in respect to which powers of legislation are given to the Province. 
Maintenance of public order within a Province is primarily the concern of that 
Province and subject to certain exceptions which irivolve the use of His Majesty's 
forces in aid of civil power, the Provincial Legislature is given plenary authority 
to legislate on all matters which relate to or are necessary for maintenance of public. 
order. Preventive detention for reasons connected with the maintenance of public 
erder and person subjected to such detention are expressly mentioned as being 


included in this item, whereas tive detention for reasons of State and con- 
nected with Defence, External irs and relations with acceding States have been. 
placed separately under Item No. (1) of the Federal List. 

Looking now to the specific isions of the Ordinance we see that the preamble 
states in clear words that tho r is satisfied that circumstances exist which 


render it necessary for him to take immediate action and provide for preventive 
detention, imposition of collective fines and control of meetings and processions 
etc. in connection with public safety and maintenance of public order in the Pro- 
vince of Bihar. Section 2 gives power to the Provincial Government to make 
order restricting the movements or action of or detaining certain persons with a view 
to preventing him from acting in any manner prejudicial to public safety and the 
maintenance of public order. Section 3 specifies the duration of the order made 
under section 2. Section 4 lays down that the grounds of the order of detention. 
are to be disclosed to the person affected by the order and the latter would have a 
right of representation by way of reply to the allegations made against him. The 
grounds and the representation are then to be placed before any Advisory Council 
constituted in a particular manner and on the report of the Advisory Council,, 
the final order is to be passed by the Provincial Government. Section 5 provides. 
for imposition of collective fines on the inhabitants of any area who are concerned ~ 
in commission of offences affecting public safety or public order. Sub-section 6) 
of this section lays down that the portion of fine payable by any person may 
recovered from him in the manner provided for in section 386, Criminal Procedure 
Code, or the Provincial Government may make special rules for that purpose. 
Section 6 relates to control of processions and meetings and sections 7 and 8 to imposir 
tion of Press censorship and control of documents printed outside the Province. 
Section 9 deals with requisitioning of property and sections 10 and 11 with unlawful. 
drilling and use of unofficial uniforms. Under section 12, an officer authorised 
in that behalf may require the assistance of any male person in any area to assist 
him in the maintenance of law and order. Under section 13 any place can be 
declared to be a protected place and under section 15 orders may be passed for 
controlling or regulating the admission of persons to and the conduct òf persons in 
and in the vicinity of such place. It is to be noted that violation of the orders passed. 
under all the above sections are made criminal offences for which certain punish- 
ments have been provided. The other material sections of the Ordinance are: 
sections 21 to 24. Under section 21 any police officer may arrest without Warrant 
any person who is reasonably suspected of having committed an offence punishable 
under the Ordinance. Section 22 lays down how cognizance has to be taken of: 
any alleged contravention of the provisions of the Ordinance and sub-section (2): 
provides that any Magistrate or bench of Magistrates who are empowered to try 
cases summarily under section 260 (1) of the Code of Criminal Procedure could try 
any contravention of the provisions of the Ordinance or any order passed under- 
it as the Provincial Government may by notification direct.. Section 23 repeals- 
the Bihar Maintenance of Public er Act, 1947, the Amending Act V of 1949, 
and also the previous Ordinance passed on grd June, 1949. Section 24 saves all 
` proceedings commenced or acts done- under the earlier Ordinance. - 


‘Thus all the provisions of the Ordinance relate to or are concerned primarily 
with the maintenatice of public order in the Province of Bihar and provide for 
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preventive detention and similar other measures in connection with the same. It 
is true that violation of the provisions of tne Ordinance or of orders passed under 
it have been made criminal offences but offences against laws with respect to 
"matters specified in List II would come within Item (37) of List II itself, and 
have been expressly excluded from Item (1) of the Concurrent List. The ancillary 
matters laying down the procedure for trial of such offences and the conferring of 
jurisdiction on certain courts for that purpose would be covered completely by 
tem (2) of List II and it is not necessary for the Provincial Legislature to invoke the 
owers under Item (2) of the Concurrent List. It is argued on behalf of the appel- 
ts that the provision of section 21 of the Ordinance which empowers any police 
officer to arrest without warrant any n suspected of having committed an offence 
punishable under the Ordinance y amounts to legislation on Criminal Procedure 
and conflicts with the provision of section 54 of the Criminal Procédure Code. In 
-our opinion, if the Provincial Legislature can create offences in respect to matters 
which are exclusively within List II, it can also provide for arrest and trial of the 
offenders who violate such laws. This seems to be the clear implication of Item (37). 
-of List II and Item (1) of the Concurrent List. 


that 1 WES laid down by this Court in United Provinces v. Mussamat Atiqua Begum! ` 


~ “f none of the items in the Ests is to be read in a narrow or restricted sense and each general 
“word should be held to extend to all ancillary or subsidiary matters which can fairly and reasonably 
be said to be comprehended in it.” : Š 

The three legislative lists in the Constitution Act are not always mutually 
exclusive. As the Judicial Committee observed in a recent case? 

“the overlapping of mihjes i not avoided by substituting three lists for two, or even 

"by arranging for a hierarchy of jurisdiction. Subjects must still and when they do, the 
“question must be asked what in pith and substance is the effect of the enactment of which complaint 
as made and in what list is its true nature and character to be found.” i 
To ascertain the class to which ef nares enactment really belongs, we are to 
dook to the primary matter dealt with by it, its subject-matter and essential legislative 
feature. Once the true nature and character of a legislation determine its place 
in a particular list, the fact that it deals incidentally with matters appertaining to 
other lists is immaterial. The Judicial Committee made it perfottly clear in the 
‘case mentioned above that the extent of invasion by a Provincial Act into subjects 
enumerated in other lists is an important matter not because the validity of an Act 
-can be determined by discriminating between d of invasion but for determining 
what is the “pith and substance” ofthe Act. Judged by that test, it can scarcely 
be argued that the impugned Ordinance isa legislation not on public order or pre- 
ventive detention for reason connected with it but on Criminal Procedure. It is true 
that detention of a n without a judicial order in a sense goes napin the 
provision of the criminal law but that is the very essence of preventive detention. 
‘The Ordinance lays down what in the opinion of the legislative authority is essential 
for maintenance of public order in the Province. That is the true nature and 
“character of the legislation which unquestionably brings it within Item (1) of 
List Il. The offences that have been created and the procedure that has been laid 
-down for arrest and trial of the offenders are only ancillary things without which 
no effective legislation would have been possible. We have, therefore no hesitation 
in holding that the Ordinance is covered entirely by Items (1) and (2) of the 
Provincial List and as for no part of these provisions it is necessary to have récourse 
to the Concurrent powers provided for in List III, the question of repugnancy 
ander section 107 (1) of the Government of India Act does not arjse at all. 


Even assuming for argument’s sake that the provisions relating to arrest with- 
cout any warrant by a police officer of persons suspected of committing offences under 
the Ordinance as contained in section 21, or that relating to trial of such persons 

SS ees iS Sesh SS 


: ig 10940) nI 110: 3 E.L.J. 97: (1941) ES qrp é east LR. 74 I.A. 2g 3 
-L.J. (Supp.) 65. > 2 . Oh). 
2. Kumer Mukhaji v. Bank of - H 


NX 


I) LAKHI NARAYAN DAS J. THE PROVINOE OF BIHAR (F.a.). 767 


by Magistrates empowered to try cases summarily, are matters.of Criminal Procedure 
and come within the purview of Item (2) of the Concurrent List, we do not think 
that it helps the appellants in any way. The Concurrent List is not a forbidden 
field to the Provincial Legislature and the mere fact that the Provincial Legislature 
has legislated on any matter in the Concurrent List is not enough to attract the 
anischief of section 107 of the Government of India Act. There must be repugnancy 
between such legislation and an existing law, and then and then only would the 
existing law prevail unless the procedure laid down in sub-section (2) of section 
107 was followed. In our opinion, there is no repugnancy between the provisions of 
the impugned Ordinance and those of the Criminal Procedure Code. Section 54 of 
the Criminal Procedure Code does not purport to be exhaustive or unqualified 
and various provisions for arrest without warrant are to be found in other Acts «.g., 
Police Act, Arms Act, Explosive Acts, Indian Railways Act, etc., and section 1 (2) 
of the Criminal Procedure Code expressly lays down that the provisions of the Code 
would not affect any special form of procedure prescribed by any law for the time 
being in force. The provision of section 21 of the Ordinance cannot be said therefore 
to be repugnant to section 54 of the Criminal Procedure Code. . Similarly, the 
investing of certain Magistrat s with powers to try offences under the Ordinance 
does not affect or touch in the least any provision of the Criminal Procedure Code. 
As there is no repugnance, section 107 of the Government of India Act cannot 
have any application to the present case. 

It is then argued by Mr. Hanea kawan somewhat faint-heartedly, that tho 

uglation of the im ed i is not a bona fids act on the part of the 
aa It is difficult to see on what materials this contention can be seriously 

It is to be noted that the Bihar Maintenance of Public O der Act, 1947 
itself contained a provision under which the Provincial Government, with the assent 
of both Houses of the Legislature, could, by a notification, prolong its tife for one 
more after the 15th of March, 1948 when the Act was normally due to expire. 
“he Provincial Government did exercise these powers and the Act was extended 
till the 15th of March, 1949. Then again in March 1949 an Amending Act was passed 
by which the orginal Act was further extended till 3 rst March, 1950. On 28th May, 
1949 this court held that the extension of the Act by means of a notification of the’ 
Provincial Government as well as the subsequent amending Acts were uliru vires and 
void. In these circumstances, the Governor of Bihar promulgated an Ordinance 
-n the grd of June, 1 which incorporated, in substance, the provisions of the 
Maintenance of Public er Act. It is admitted that at that time the Legislature 
“was not actually sitting, though no formal order of prorogation was made. On 
bis ground the Ordinance was held to be inoperative by the Patna High Court, 
and on the very next day after the decision of the High Cots eon, Oe present 
-Ordinance (which is Ordinance No. IV of 1949) was promulgated. It might have 
been a mistake on the part of those who advised the Governor not to take into 
account the fact that the Legislature had not been prorogued when the Ordinance 
of grd June, 1949 was But it would be idle to suggest that there was 
anything mala fids or dishonest in the steps that were taken. 

The fourth and the last contention raised by Mr; Umrigar is that sections 23, 
24 and the proviso to section 4 (1) of the Ordinance are illegal and ultra vires and as 
‘they are not severable from the rest of the Ordinance, the entire Ordinance is bad on 
‘account of these offending provisions. 

For the purpose of testing the soundness of his argument, it will be convenient, 
we think, to examine the three impugned provisions separately. So far as section 
ag of the Ordfnance is concerned, it purports to repeal the Bihar Maintenance of 
Public Order Act, as extended by the notification of the Provincial Government 
“and amended by subsequent Acts and also the earlier Ordinance passed on 3rd June, 
1949, All the enactments referred to in the section had been already pronounced 
to be irivalid by competent courts and it is difficult to see why it was necessary to 
repeal them at all. Aa a suba the section can certainly be ignored but it 
-will not affect the væltdity of the inance itself in any way. 
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Section 24 is in the nature of a saving provision and it seeks to keep alive alli 
proceedings commenced or orčers made or sentences under Ordinance II of 
1949 which was declared invalid by the Pama High Court. It was argued that if 
the Ordinance itself had been pronounced to be illegal and ultra vires, how could. 
anything done under it be regarded as valid. For our present purpose, this ion. 
is academic for the detention of any of the appellants before us is not sought to be 
justified by the provisions of Ordinance II of 1949; and whether or not any order made 
orp i eae ee Ka e kat al at all, need not 
be consid in the present case. The only question to be decided by us is whether 

ing the provision to be bad, it is so inextricably woven into the scheme of the 
ohole OUa and so inseparably connected with its other provisions that this. 
invalid section would make the whole Ordinance invalid. To this uestion, the 
answer must certainly be in the negative. There is no necessary inseparable- 
connection between this section and the rest of the Ordinance and none of the materiak 
provisions of the latter depend upon it any way. Ifthe section is struck out, the rest 
of the Ordinance will certainly survive as an effective piece of legislation fulfilling 
the identical object for which the Ordinance was passed. ` 

The main attack of Mr. Umrigar is, however, directed against the proviso to- 
section 4 (1) of the Ordinance and it was strenuously argued by him that this clause 
was beyond the capacity ofany Provincial Legislature to enact and it was not a matter- 
included in any of the items in the Provincial List. Now section 4 (1) of the 
Ordinance runs as follows: ~ a 

“ When an order is made it respect of any person under clause (a) of sub-section (1) of section a,. 
24 soon as may be after the order is made, the authority making the order shall communicate to the 


ins Kite him to makes if he withes, a representation against the order and such person 
may within fifteen days of the receipt of such communication make a representation in writing to- 
auch authority against the order it shall be the duty of such authority tu inform such persan of” 
his right of making such representation and to afford him the earliest practicable opportunity of doing. 
80.” , 


To this sub-section a proviso is added which lays down that : 

“ Where the Provincial Government is of opinion that it would be against the interest. 
to disclose all the grounds of the order, neither the said order nor the detention of said 
thereunder shall be invalid or unlawful or improper on the ground of any defect, yagene. or Ei 
ciency of the communication made to such person under this section.” 

Mr. Umrigar argues that the word “all” occurring in the iso is obviously- 
used in the sense of “any.” and under the proviso, therefore, the Provincial Govern-- 


ment is not bound to disclose to the detenu any ground whatsoever in support of the- 


order of detention. The result is that the only safeguard which was provided for 
in section 4 (1) and which entitled a detenu to make an effective representation by 
way of reply to the allegations made against him is wholly taken away. We may- 
state here that we are not called upon to determine in the present case whether a 
proviso of this description which practically nullifies the main section upon which. 
it is engrafted would prevail over the section itself. This is a question of construction 
which can be raised on a proper occasion and we do not express any opinion upon 
it. The point which we have to decide is the legislative competency of the Governor- 
which in this respect is the same as that of the Provincial Legislature to enact this- 
proviso at all. Mr, Umrigar’s contention is that once the eguard available to a 
detenu under section 4 (1) of the Ordinance is whittled down and rendered illuso 
by the proviso, the detention is no longer a “ preventive detention ” which Item ae 
of the Provincial List contemplates; it degenerates into “arbitrary detention ’” 
and in respect of such a matter no power of legislation has been given to the Province- 
by the Government of India Ac-. As a part of his ent Mr. Umrigar laid 
considerable stress upon the following observations e by a Full Bench of the 
Patna High Court in Murat Patwa v. The Province of Bihar :} 
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“ In our opinion, the phrase “ tive detention ” means detention, not, as in the case of 

y imprisonment, in of the actual commission of an illegal act, but detention in reasonable 

anticipation that some i act or acts may otherwise be committed and in the context of Item 

a of List IT in the Seventh edule to the Government of India Act the illegal act must be one con- 
nected with the maintenance of public arder. A further limitation upon the nature of the i 

actor ara in question is provided by section 2 1) of the Act which requires that they must be such 

icial also to the public safety. 

Wha i the 

exis 


t LYsoentt 
tence of the reasonable anticipation that some illegal act or acts may otherwise be committed. 
I 3 : 


detention into a purely arbitrary detention, and at some point in that weakening estion 
wil are whether an Act whic purpar to deal wita preventive desentien doda in pith and a zul 
dance in fact so deal, or whether it has not over-stepped patria pride Dorne Kira airs the BAC rend i 
Se lature in that at constitutes in efect an Act conferring upon the Excoitive:a: power of trary 

It is clear from the reported judgment that this point was not argued before 
the learned Judges and they did not rest their decision on it. It was not held by the 
ull Bench that the Legislature exceeded its powers in enacting the provision of 
section 2 (1) (a) of the Bihar Maintenance of Public Order Act. The only point 
«decided was that section 4 of the Act was mandatory and a detention would me 
dllegal if the grounds for the detention were not communicated to the detenu within 
a reasonable time. The observations, therefore, cannot rank hi than obiter 
dicta, But even then they would have had their due weight but for the fact that 
there seems to be some amount of loose thinking invo in them. The learned 
_Judges appear to have proceeded on the footing that there is an antithesis between 
“< preventive ” and “arbitrary” detention, that “arbitrary detention” is itself 


«cular piece of legislation is entirely within the ambit of the Legislature’s authority, 
there could be nothing arbitrary in it so far as a court of law is concerned. The 
-courts having nothing to do with the policy of the Legislature or the reasonableness 
-or unreasonableness of the legislation. As was observed by Lord Watson in Union 
-Collisry Company of British Columbia, Lid. v. Bryden? 

‘tin so far as they possess legislative jurisdi the discretion committed to the Parliaments 
-whether of the Dominion or of the Provinces is unfettered. It is the proper function of a Court of 
‘law to determine what are the limits of the jurisdiction committed to them ; but when that point 


has been settled, Courts of law-have no right whatever to enquire whether their jurisdiction has been 
exercised wisely or not.” 
““ Preventive detention ” for reasons connected with the maintenance of public 
-order is one of the subjects upon which the Provinces have been given the authority 
to legislate under the Government of India Act. The court has got to decide on a 
-consideration of the true nature and character of legislation whether it is really on 
the subject of preventive detention or not. Once that point is decided in favour of 
‘the legislative authority, and it is held that it has not trespassed beyond the limits 
of its assigned pavers it is not for the courts to criticise the wisdom and policy of the 
i ; e desire to point out that quite a correct view ‘on this matter was 
taken by a Bench of the Calcutta High Court in Sushil Kumar v. Government of West 
-Bengal.* The contention of Mr. Umrigar, therefore, cannot be accepted as sound. 


These are the constitutional points which were raised on behalf of the appellants 
-and pressed for our consideration in these appeals. -Applications have been filed 
by some of tHe ‘appellants under section 205 (2) of the Government of India Act 
“craving our permission to raise grounds other than those upon. which certificates 
“under esection 205 (1) were granted. Learned Counsel, however, very frankly 
-admitted that he was unable to say that any substantial error of law was involved 





1. (1899) A. C. 380% page 585. ~ a. (1949) 53 C.W.N. 545. 
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in any Of these ‘cases or there has been any irregularity in the procedure which has. 
led to miscarriage of justice. This being the position, ‘we declined to enter into- 
akai of fact which were discussed elaborately in the judgments of the High 
urt. The result is that the appeals fail and are dismissed. : 
KALANG Appeals dismissed.. 
_V. S. ` i 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
-Present — MR, JUBTIOE SATYANARAYANA RAo AND Ma. JUSTIGE ViswANATHA. 


The Commissioner of Income-tax, Madras .. Applicant *- 
E 4 2 v. na, ts ot 33 mace ' eave 
Sri K. M. A. Muthappa Chettiar ' i ‘.. Respondent. - 

Indian Income-tax Act (XT af 1922), section 4 (1) (b) (ili) esd third prootso—Scepe of. : 
_. The provho in section (1) of the Act is not a charging section and has nothing to do with 
the Habit ts ‘pay Income-tax Ga empet of profits which were remitted to British India but which 
arose without British India before the accounting year and after 1st Apr, 1933. All thet the proviso 
lays down is that if in any year the amount of income accruing or arising without British India exceeds 
the amount that was brought to British India in that year, then the assessce should be entitled to 
relief to the extent of Rs. 4,500. sa), à S 

~ Where : the accounts clearly demonitrate that the profits af the accounting year were only 
Rs. 6,342 and the total remittances from the busines smounted to Rs. 13,317, the only legitimate 
presumption that tou!d be drawn is that the balance of Rs. 6,975 represents profits and that the 
profits must be referable only to æ period to the accounting year, and, in the absence of any 
other explanation by the asecssee to rebut don it must be held that the sum of Ra. 6,97 
represents rhe profit of the prevlans year’ before the beginning of the accounting year and ac 

st April, 1933, and therefore chargeable to incume-tax under section 4 (1) (b) (iii) of the Act. 
Case referred to the High Court by the Income-tax A te Tribunal under 

section 66 (1) of the Indian Income-tax Act, 1922, (Act of 1922) as amended? 
by section 92 of the Income-tax (Amendment) Act 1939 (Act VII of 1939) in 66 
R. A. No. 14 (Madras of 1944-45) on its file. : ` 


C. S. Rama Rao Sahib for Applicant. 
T. V. Viswanatha Aiyar and C. R. Pattabhiraman for Respondent. 
The Judgment of the Court was delivered by .- _ 


Solzanarayani Rao, 7—The question referred to us under section 66 (1) of the 
Income-tax is as follows — - 4 x : 

“ Whether on the facts and in the circumstances of the case the finding Tribunak 
that the Income-tax Officer was not entitled in law to include under ha hey T) the sum of” 
Rs. 6, asieminiance OF profo hir Bocce cartier than the prariois year * in the Taiping A. M. M. 
joint business is correct?” 7 
The assessee was carrying on money-lending business and is a resident in British 
India. He carried on money-lending business at Tapah and Taiping outside 
British India. The year of assessment is 1940-41 and the accounting year is the, 
year ending 12th April, 1940, corresponding to-the year Pramadhi. During the: 
accounting year, the accounts showed that the accrued income at Taiping A. M. M. 
Goins) was Rs. 6,342 and that’at Tapah A. M. L. (Sole) was Rs. robs, so that 

e total accrued income came to Rs. 26,125. The total remi as shown 
in the accounts were : Taiping A. M. M. (Joint)—13,317 ; Tapah A. M. L. (Sole) 
Rs. 526, and the total was Ra. 13,843. ~ total accrued income outside British 
India which is assessable under section 4 (1) (b) (iii) of the Income-tax Act was- 
Rs. 26,125 and as the total remittances left an excess far over Rs. 4,500, under- 
the proviso the assessce was entitled to a deduction of a sum of Rs. 4,500 from the 





* Case Referred No. 36 of 1947. 4th January, 1950. 
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accrued income. There cannot possibly be any dispute regarding the assessability 
to tax in respect of that amount. The Income-tax Officer inferred from the fact 
that the remittances from Taiping in the year of accounting amounted to Rs. 13,317 
while the profit accrued in respect of the business at that p. ing the account- 
ing ee was only Rs. 6,332 that the difference between the eo BL is attri- 
butable to profits which accrued before the beginning of the accounting year but. 
after 1st April, 1933 and which were brought into British India during the account- 
ing year. He therefore thought,—in our opinion, correctly—that this amount was- 
assessable to Income-tax under section 4 ( (8) (iii) of the Income-Tax Act. The 
Appellate Tribunal however, took a.different view and was of opinion that this 
sum of Rs. 6,975 was not assessable to tax. It is difficult to follow the reasoning” 
of the Appellate Tribunal which seems to have been based upon the third proviso 
to section 4. ‘The third proviso is not a ing section and has nothing to do. 
with the lability to pay income-tax in respect o fits which were remitted to. 
British India but which arose without British India; before the accounting year: 
and after 1st April, 1933. All that the proviso lays down is that if in any year- 
the amount of income accruing or arising without British India exceeds the amount. 
that was brought to British India in that year, then the assessee should be entitled. 
to relief to the extent of Rs. 4,500. The reasoning of the Appellate Tribunal based 
on this proviso therefore does not at all help the assessee to ae payment of 
income-tax on the difference between the sum of Rs. 13,317 which was remitted. 
to British India during the year of acccount from Taiping and the actual profits. 
attributable to that year, namely, Rs. 6,342, which leaves a balance of Rs. 6,975. 
The sub-clause of section 4 (1) 0) does not raise any difficulty of construction. 
and the only question is whether from the accounts an inference could capt! 
be drawn that the balance left from the sum of Rs. 13,317 after deducting 6,34% 
could or could not be presumed to be profits of a prior year, that is, prior to the 
Dees of the accounting year. As the accounts clearly demonstrate that the 
profits of the accounting year were only Rs. 6,342 and the total remittances from: 
that business far exceeded that amount, the only legitimate presumption that. 
could be drawn is that the balance represented the profits, and that the profits. 
must be referable only to a period prior to the beginning of the accounting year. 
There is no other explanation on the part of the assessee to rebut the presumption 
that arises in such circumstances and we have therefore no hesitation in holding: 
that the sum of Rs. 6,975 represents the profits of the previous year before the begin- 
ning of the accounting year and accrued after 1st April, 1933. The answer there-- 
fore to the question which has been -referred to us must be in the negative and 
against the assessee. We may, however, observe that the correct figure which must- 
be substituted for the figure Rs. 6,799 in the question js Rs. 6,975. 
The Income-tax Officer is entitled to his costs which will be fixed at Rs. 250. 


VBS. Answered in the negative... 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present — MR. Justice SATYANARAYANA Rao AND MR. JUSTIOE Vwa- 
NATHA SASTRI. - - 


Talipatigala Estate by partner V. S- Sivalingam Chettiar. . | Applicant* 


D. h ; 
“The Commissioner of Income-tax, Madras `.. "Respondent. 
Income-tax Ast (XI of 1922), sections 4-A (b) aad section 94—Dusiness ontside Indio—Partner resident’ 
in British India—Contrel and management by—What constitutss—Assessment in British Indtio—If — 
Individwal assesrment on partner for a particular peat—If a bar te assessment on ths firm which esca ley - 
in that partuular year. 
An avecwee estate (Rubber estare) situate in Ceylon was managed through power of attorney 
agents sent out from British India by a partner resident in British Iridia. Reports of the progrest- 








RA basi Nak, 
* Case Referred Nos. 55 and 56 of 1945. gth December, 1949. | 
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as wil as expensesof theestarc busines weresentby the agents tothe partner in Britiih India. 

Regular accounts were submitted of the receipts and disbursements of the business to the partner 

‘in British India. Instructions were asked for and issued from time to time with reference to certam | 

-matters for the conduct of business. One of the partners paid.'a Visit to Ceylon and stayed there 

presumably to attend to the affairs of the busines. On the fac ~ - 

- ` $ . “4 ~ 
Held, (1) that not only the right to exercise control and management over the firm’s affairs in 
ton rested with the partner resident in British India but some amount of control and management 

of the firm's affairs was actually exercised in British India. If any part of the control and ean 

ds in British India, then the fm is a resident within the mering of scotion 4A (b) of the odian, 

Uncome-tex Act. 3 


oop, akena of Incoma-tar, Madras v. Subbiah Chettiar, (1947) 2 M.L.J. 474: LLR. 1948 Mad. 

Where one of the partner Ead heen amewed to iacome-ta frai year which included his share 
„Of the profits of the firm, it cannot become a bar to awsexssment of firm also for the particular 
year and when it has escaped assessment, assesment section 34 of the Act would be justified. 

-Cases referred to the High Court by the Ingome-tax Appellate Tribunal, 
wunder section 66 (1) of the Income-tax Act, 1922, (Act XI of 1922) as amended 
by section 92 of the Income-tax (Amendment) Act 1939 (Act VII of 1939) in 66 
R.A. 34 and 40 (Madras) respectively of 1945-46 on its file. 


Ad. Subbaraya Ayyar for Applicant. 
C. S. Rama Rao Sahib for Respondent. 
The Judgment of the Court was delivered by 


Viswanatha Sastri, 7—In Referred Case No. 55 of 1946 two questions have 
been referred to this Court for our opinion : 


4 (1) Whether in the circumstances of the case and on the evidence and ig ey ae eae 
the firm of Talipatigala Estate cculd be held to be controlled and managed in British ia and is 
‘therefore resident and ordinarily resident in British India under section 4-A of the Indian Income- 
tax Act? | 

(2) Whether the Bene ee See gE ood be iniaa ta firm which was 
not assessed previously when one of the partners of the firm had been individually assessed on his 
-thare in the firm?,” : 
: In Referred Case No. 56 of 1946 it iè the first of the two questions above stated 
‘that has been referred to us for our opinion. 


The facts common to both these references are these. Talipatigala, a rubber 
‘estate in Ceylon, was- purchased by three persons some years ago and during the 
relevant period: was owned by two of the original purchasers, the third having 
-conveyed his interest to the others on roth May, 1941. At one. stage of the pro- 
ceedings before the Income-tax Officer and the Appellate Assistant Commissioner 
‘it was contended that the two individuals who now own the estate were merely 
-co-owners or co-sharers and not partners and that no business was being carried 
-on beyond the usual agricultural operations incidental to the ownership of a rubber 
estate. It has been found as a fact by the Income-tax Officer and the Appellate 
Assistant Commissioner that the two owners of the estate are in fact partners who 
-carry on the business of rubber production and that the estate is an asset of the 
‘firm. ‘This finding is not now open to challenge before us as no question has been 
‘referred to us as to whether or not the two persons owning the estate are members 
-of a firm. The case must now proceed on the basis that the owners of the estate 
-constitute a firm whose business is the working of the rubber estatg for profit and 
that the estate itself is an asset of the partnership. 


The contention of the assessee is that though one of the partners is resident 
in Birtish India the control and management of the firm’s affairs is wholly situate 
without British India and the firm is therefore a non-resident. The estate which 
is situate in Ceylon is maiga by an agent holding a power-of-attorney from the 
‘partners. The business of the firm requires the employment bf a large number of 
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eee ae ena aaa yee ee pas anaa Si TOR ee ae pa 
of the raw uct into a commodity which is fit for sale in the 
ads Under section 4A (b) of the Income-tax Act, a firm is resident in British 
India unless the control and management of its affairs is situated wholly without 
British India. It is true that the residence of.the individual partners of the firm 
in British India does not determine the residence of the firm for purposes of income- 
tax if the control and management of the firm’s business is wholly situate outside. 
dt has been held in our court, as pointed out by the learned advocate for the assessee, 
that the mere receipt of copies ea Gee ts abroad, which is a common 
enough practice among Chatas, sisan not amount to the exercise 
af the control by the princi Hal gho lives aa a of ome tee 
v. Palaniappa Chettiar! Tf business is transacted abroad by the agents with 
Slay abangan aa ahaaa ra or es ed Go Ak 
‘part in the conduct or supervision of the business beyond keeping himself occasionally 
‘anformed of business conditions then the residence of the principal does not deter- 
amine the place of control of the business. A mere flecting or sporadic visit of a 
principal to the place where the business is conducted by an agent without any 
“exercise of supervision or control during such visit would not connote the exercise 
-or control over the business, Commissioner of Income-tax Madras v abishan Mohan- 
lal*, The mere fact that a partner in British India keeps in touch with 
bi ice cates Cnt oo ae a piace os er ey il 
himself informed of the eral condition of the business does not amount: 
to the exercise of control in British India over the affairs‘of the firm in Bhimyji R. Naik 
v. Commissioner of Incoms-tax, Bombay*. The decision in Ramanathan Chettiar’s case 
-cited by the learned advocate for the assessee dealt with the question of the basis 
-of taxation under the Income-tax Act, 1918 and held that under the Act, as it then 
atood, the profits of a foreign money-lending business of a Nattukottai Chetty banker, 
resi in British India accrued or arose outside British India and was not taxable 
in British India unless received here. The court held that though the-proprietor 
-or the principal acquainted himself with the state of his business abroad and issued 
-occasional instructions to the agent regarding the conduct of the business, it could 
mot be said that the business was carried on in British India or that the profits 
accrued or arose here. ee rcp eee eke Oe Ree ee ee a GE plak 
where the monies were lent and interest was carned and realised, in other words, 
at the place where the business was actually carried on. This decision does not 
‘help to solve the problem that arises in the present case where We are concerned 
-only with the control and management and not with the carrying on of the trade 
-or business itself. 


We have been taken through the correspondence at some length. It is unneces- 
sary to refer to the many letters that passed between the agent in Ceylon and the 
partner in British India, but their substance can be summarised as follows. The 
-agents were selected and sent out from British India by the partner resident here 
wina pona eo sea ne eee estate in Ceylon and look after the 
business. Reports: have been made by ee ee ah Be oe 
about the progress of the work in the estate incurred in connection. 
‘therewith. Regular accounts have been sent from time to time of the receipts 
and disbursements of the business to the partner in British India. Instructions 
“have been asked for and issued with reference to some of the matters connected 
“with the business carried on in Ceylon. Instructions have been sent to the agents 
to engage an adequate number of workmen, reduce the cost of production, increase ` 
the wages of wo sell the rubber produce at favourable market rates, and 
‘soon. One of the partners paid a visit to the estate in Ceylon in the accounting 

Pee ea en E A ee 
cof anr te a naba an E TSA 
-Bank for facilitating the conduct of the business. . 
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‘Qn these facts ‘we held that not only the right to exercise control and manage- 
nent over the firm’s. affairs in Geylon:rested with the partner resident in British. 
‘India but some amount of control and management of the firm’s affairs was. 
exercised in British India. If any part of: the control and management is in Briti 
‘India, then the firm is a resident within the meaning of section 4-A (b). The acts 
‘and instructions of the partner in British India were done and given in the exercise 
-of his right as a partner and were acts of control and t of the firm’s 
| affairs-in Ceylon. See Commissioner of Income-tax v. Subbiah jari, Commissioner: 
-of Income-tax v. Shanmugham Rubber Estate. fie, : 
We would therefore answer the'first question referred to us in Referred Case: 
No. 55 of 1946 and the'only question referred to us in R. G. No. 56 of 1946, in the 
affirmative and against the asscasee. ` f 
F. The second question referred .to..us arises in Referred Case No. 55 of 1946- 
out of the following facts. One of the partners had been assessed in. 1941-42 to- 
income-tax in British India:on its total income, profits and gains which included. 
his share of the profits of the partnership business carried on in Ceylon. In the 
assessment year 1942-43 the firm was, sought to be assessed as a resident under 
section 34 of the Act on the ground that its income had escaped assessment for the 
previous assessment year 1941-42. , It. is contended by the learned advocate for 
the assessee that this assessment wag not issible in view of the terms of section. 
94 of the Indian Income-tax Act. A or partnership is different from the 
members composing it for income-tax purposes and is recognised as a separate 
assessable unit under section 3 of the. Income-tax Act. Though according to, the 
Partnership Act a ership firm is not a single legal person, still for purposes 
of income-tax the is regarded as having a separate status and existence and. 
as a distinct entity apart from the individual partners who on the business 
of the firm. It is true that this principle is not carried to its logical conclusion 
in every respect and that there are a exceptions recognised in the Act itself. 
But it cannot be said that: the assessment of an individual partner in a pared 
year is a bar to the assessment of the firm for that year. Even granting when 
the er was assessed in 1941-42 on an income which included his share of the 
profits of the partnership, the Income-tax Officer must have had definite information 
that there was a partnership which was resident in British India and that its income 
was liable to assessment in British India, still the Income-tax Officer having taken 
action within tHe period of four years of the end of that year, the assessment on the 
firm was justified under section 34.0f ithe Income-tax Act. We do not think there 
is any room whatever for the argument advanced on behalf of the assessee that 
there has been no honest exercise of the Income-tax Officer’s judgment in the 
present case, that he must be fixed with knowledge of the existence of the firm as a. 
resident in British India even in 1941-42 and that therefore the present proceedings 
are illegal. His action -was perfectly justified under the terms of section 34, and 
the answer to the second question that has been referred to us must be in the affir- 
mative and against the assessec. The assessee is directed to pay the costs of the 
Commissioner in Referred Case No, 55 of 1946 which we fix at Rs. 250. : 


K. C. Reference answered against the assesses. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTIGE SATYANARAYANA’ Rao AnD Mr. JUSTIGE Viswa- 
The Commissioner of Income-tax, Excess Profits Tan, Madras .. . Applicdnt* j l 
v. ' aot 1 eae 
Parasram Jethanand, Madras © Lo -© '  ..  Respondent.> ` 
Indian Incoms-tax Act, 1922 (KI 'af 1922), section 42 (1) as amended in.1999-—Applicability to resudats, 
„Section 42 (1) of the Act as amended in 1939 applies to residents in British India as well as to 
non-residents. ' : 4 ' : hem it os w oes 
' Commissionsr of Incoms-tax, Bombay, v. Waser India Life Insurance Company, Lid., (1945) 19 I.T.R- 
405, not fi . : . è Ca ee ZS e di, 
Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922), as amended 
by section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 1939), in R. A. 
os. 76 and.75 (Madras) of 1947-48 on its file. ` | 
G. S. Rama Rao Sahib for Applicant. 1 


K. Srinivasan for Respondent. 

The Judgment of the Court was delivered .bý 

Viswanatha Sastri, J.—The question that has been referred to-us is as follows : 

ti Whether in the circumstances seciion 42 of the Income-tax Act, as amended in 193¢, would 
apply to ‘ residents’ as well?” ‘ G i 
The facts out of which this reference arises may be briefly stated. The assessee 
is a merchant carrying on business in Madras in paper and stationery and has 
been assessed as an individual resident and ordinarily resident in British India. 
In February, 1942, the assessee opened a branch of his business at Mysore where 

per and articles of stationery were sold. It is common und that there have 
Pern no remittances of money or profits from Mysore to British India. The Income- 
tax Officer, however, found that there was an intimate business connection between 
the head office at Madras and the branch at Mysore, and held that a portion of the 
profits earned by the business at Mysore should be deemed to have accrued or arisen 
in British India by reason of section 42 (1) of the Income-tax Act of 1922 as amended. 
The business connection found was that the assessee regularly purchased paper 
and other articles of stationery in British India and sent them over to his branch 
at Mysore for sale. In the circumstances the Income-tax Officer apportioned the 
profits of the Mysore branch under section 42 (3) of the Income-tax Act and assessed 
to Indian income-tax a sum of Rs. 9,139 along with the profits derived from the 
business carried on in British India. On ap the Appellate Assistant Commis- 
sioner reduced the Mysore profits, deemed to have accrued or arisen in British India 
by reason of the business connection, to the sum of Rs. 6,513. The assessee objected 
to the inclusion of this sum in his assessable income on the ground that section 42 
of the Indian Income-tax Act had no application to the case of a resident in British 
India, and that under section 14 (2) by of the Income-tax Act, income accruing 
or arising to a resident in British India, within an Indian State, and which had not 
been received in or brought into British India was exempt from liability to tax. 
The Appellate . Tribunal T pa the contention of the assessee and modified the 
assessment accordingly. e revenue authority has applied for this reference. 

The question turns upon the proper interpretation of section 42 (1) of the 
Income-tax Act, as it now stands. The contention of the assessee is that havi 
regard to the ferms of section 42 (1), it could possibly have no application to the 
case of a resident in British India, while the revenue authority maintains the con- 
trary. “The language of section 42 (1) as it now stands after several amendments, 
as well as its previous legislative history, would indicate in ‘our opinion, that it 
applies to residents, though having regard to the several categories of income specified. 


*C..R. No. 46 of 1947. : ‘ o~ -9th January, 1950. 
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in the section, its application to the case of residents must be rare. It may be 
conceded that the large majority of persons falling within section 42 (1) would be 
non-residents. Extensive changes were made in sub-sections (1) and (2) of section 
42 by the Amending Act of 1939. Before the amendment of 1939, section 42 (1) 
ran as follows : se bes 

“In the case of ing out of British India, all ts or accruing or arising 
to such whether Uncely a indisoaiy through or Fom any busines connoctin or property 
in India, shall be deemed to be income or arising within British India, and shá 
| be chargeable to income-tax in the name of the agent of any such and such agent shall be 
deemed to be, for all the purposes of this Act, the asecssee in respect such mcome-tax.” 


ding 
amendment of 1939, section 49 (1)-reads as follows : 
“ All income, profits or gains accruing or arising, whether di or from 
any business connection in British India or wean oc Bain tan or 
or from amot or source of income in British ia, or or from any money lent at interest 
and brought into British India in cash or in kind shall be deemed to be income i isi 


person 

in British India, shall be chargeable to income-tax either in his name or in the name of his agent, and 

in the latter case, such agent shall be deemed to be, for all the purposes of this Act, the assemee in 

respect of such income-tax.” 

Proviso (1) to section 42 runs as follows : s 

` “ Provided that where the persor entitled to the income, Bronte or Gein aot rendent in British 
India, the income-tax so chargeable ma be recovered Sivek Se that any arrears of tax may 

be recovered also in accordance with provisions of this Act from any amets of the non-resident 

person which are, or may at any time come within British India.” ` 


Sub-section 2 of section 42 runs in these terms : 


4 wot 


“ Where a not resident or not resident in British India, carries on business 

with a person resident in British India, and it appears to the iIncome-tax officer, that owing to the 

such the course of business is so arranged that the business done 

the resident person with the person not resident or not ordinarily resident produces to the resident 
either no profits or loss than the.ordmary which might be expected to arise in that 

the Poe therefrom or which may reasonably be deemed to have been derived therefrom, 

to income-tax ir the name of the resident person who shall be deemed tv be, 


be 
for all the purposes of this Act, the smesseece in respect of such income-tax.” ' 


The first part of section 42 (1) deliberately omits all reference to the catego: 
of persons to whom ‘the income “accrues or arises.” ' The language is wide aad 
"to comprise persons who are resident as well as non-resident and persons who are 
mot an aa, resident in Britsh India. The omission in the first part of section 
42 (1) of all reference to persons to whom the income is deemed to accrue or arise 
‘by reason of the business connection is significant. By way of contrast it may be 
pointed out that in section 42 (2) there is ific reference to ns not resident 
or not ordinarily resident in British India. in in section 4 (1) (b) of the Income- 
tax Act, reference is to the accrual or the arising of income to a person resident in 
British India, whereas in the first part of section 42 (1) there is no reference to the 
n to whom income, profits or gains are deemed to accrue or arise. The 
being perfectly general, there is no reason for so limiting it as to exclude 

its application to residents and persons not ordinarily resident and confine it to 
non-residents. The matter docs not stop there. The second part of section 42 (1) 
which refers to cases where the person entitled to the income, profits or gains is not 
resident in British India, by necessary implication demonstrates that the first part 
of section 42 (1) takes in all persons whether resident or non-resident ; and the 
latter part of section 42 (1) deals with only one class of persons falling under the 
first part of section 42 Gs Rae ON aad entitled to the income, profits, or gains, 
‘ who are not residents in. British India. Further, the first proves Qh web 1 (x) 
specifically refers to the case of a person entitled to the income, profits or gains, 
who is not resident ^in British India. If, as contended by the learned advocate 
for the assessee, section 42 oe confined in its application to persons not resident 
in British India, the proviso which is a sort of an exception to the general rule enacted 
fn section 42 (t) would become meaningless-in so far as it is confined to income, 
profits and gains of persons not resident in British India. THe proviso itself suggests 


\ 
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that the main part of section 42 (1) applies to a larger category of persons, namely, 
residents as well as non-residents. matter again ived the attention of the 
Legislature in the year 1947. In spite of the amendment of section 42 in the year 
1939, the marginal note continued to be as it was before, namely, “‘ non-residents.” 
In the year 1947, a new marginal note was substituted in these terms “ Income 
deemed to accrue or arise within British India” evidently with a view to counteract 
one of the reasons relied on by the Bombay Court in the Commissioner of Incoms~ 
tax v. Bombay v. Western India Life Insurance Co., Ltd.1,-for its conclusion that sub- 
section (1) of section 42 applied only to non-residents. 


The assessee’s learned advocate relied upon the decision in Commissioner of 
Incoms-tax, Bombay v. Western India Life Insurance, Co., Ltd.1 in support of his con- 
tention that section 42 (1) applies only to non-residents. : It may’ be stated that this 
decision which has been reversed by the Judicial Committee on: another point, 
goes the full length of his contention. The leading judgment in the case was 
delivered by Kania, J., (as he then was) and the reasons adduced in support of his 
conclusion may be considered seriatim. One of the reasons relied upon s4 the 
learned Judge`was the existence of the marginal note “ Non-residents,” which was 
retained in Act even after the amendment of section 42 (1) in 1939. Marginal 
notes are not part of legislative enactments and are not legitimate aids fa the 
of construing a statute, Thakurain Balraj Kunwar v. Ras Jaggat Pal Singh*. eer 
this point is no longer tenable in view of-the deletion i et note and the 
substitution of a fresh one in the terms already stated, in the year 1947. Another 
reason given by the learned Judge was that if the first part of the section applied 
both to residents and non-residents, its proper place would be in the definition clauses, 
apparently, of section 2. It is not easy to see the force of this observation. Sec- 
tion 42 (1) is to some extent a charging section and has to be read as part and parcet 
of section 4 (1), clauses (b) (1) and (c) of the Act. The learned Judge does not 
give any indication of the subject-matter that would or should have peace as 
priately included in the definition clauses of the Act. It was further o in 
that case that by connecting the first part of section 42 (1) with the latter part of 
the sub-section by the word “and” the Legislature intended the first part of section 

(1) to apply only to non-residents. With the utmost respect to the learned 

udge, the contrary inference appears to us to follow from the context. The words 
‘and where the person entitled to the income, profits or gains is not resident in 
British India” in the later part of section 42 (1) show that the ious portion 
of section 42 (1) applies to residents as well as non-residents, but che thiter portion 
specially deals only with the case of non-residents. The learned Judge proceeded 
to observe that it was not a fair method of construing section 4 (1) , first to separate 
income into Pa as income accrued within British India and income accruing 
outside, and then to take a portion of the latter back into the former category by 
referring to section 42 (1) of the Act. Sections 4 (1) (b) (i) and 4 (1) (¢) of the Act 
refer to income, profits and gains which are deemed to accrue or arise in British 
India to residents and non-residents respectively. Section 42 (1) deals with a 
particular case where profits and gains accruing or arising outside British India 
shall be deemed to be income accruing or arising within British India. In the case 
of residents there is no doubt an apparent redundancy, because sections 4 (1) (5) (i) 
and (ii) c to tax the entire income of a resident, whether it accrues or arises 
in British India or without British India. At the same time with reference to 
ns not ordinarily resident in British India the second proviso to section 4 (1) (¢) 

rings into charge the profits and gains which accrue or arise to that person without 
British India, if they are derived trom a business controlled in or a profession or 
vocation set up in India, or one brought into or received in British i Section 
42 (1) widens the net of taxation in the case of persons not ordinarily resident by 
subjecting to tax, profits and gains accruing or arising to them through or from any 
business connection in British India, or through or from any property or asset or 
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source of income in British India. At least so far as persons not ordinarily resident: 
in British India are concerned, it cannot be said that section’ 42 (1) of the Act is 

otiose. Lastly, the learned Judge of.the Bombay High Court observed that the 

categories of income referred to in section 42 (1) pointed to income, profits or gains. 
which could accrue only to non--esidents and would be inappropriate with reference 

to residents. Here again, in the large majority of cases the categories of income 

teferred to in section 42 (1) would appropriately be referable to non-residents. 

But it cannot be said that on this ground alone there is no scope for the application 

of section 42 (1) to residents or persons not ordinarily resident. 


As pointed out by my learned brother in the course of the arguments, curio 
enough, this very case furnishes an illustration of a situation where section 42 (1 
could come into play in the case of residents. The assessee is, as already stated, a 
resident of British India who carries on business in Mysore, and there has been no 
remittance of profits from Mysore to British India. Under section 4 (1) (b) (it) 
profits accruing to him without British India would be chargeable to Indian Income- 
tax. Under section 14 (2) (c) of the Act the profits and gains of the Mysore business 
of the assessee are not so, ble unless such profits and gains are received or. 
deemed to be received in or brought into. British India, or “ are assessable under 
section 42” of the Act. It has been assumed: in this reference that there 
has heen a business connection between the head office of the assessee in Madras 
and his branch at Mysore, and the question relating to the applicability of. 
section 42 (I) arises on that basis. e existence of this business connection 
would attract the operation of section 42 (1) of the Act, if that provision applied to 
residents. If section 42 were attracted, the profits of the Mysore business would be 
deemed to have arisen or accrued in British India and would be taxable to the 
extent of the amount apportioned under section 42 (3) as the profits attributable to 
the British Indian connection. Section 42 which applied to residents, would have the 
effect of abrogating the exemption from Indian income-tax conferred by section 
(2) (c) on residents who earn profits by means of a business connection with Britis 

ia in a Native State and keep their profits in that State. The exemption 
conferred by section 14 @) (c) is away by section 42, because of the business 
connection beeen the British Indian business and the business done in the Native 
State and is taken away because section 14 (2) (c), which confers the tion itself 
excludes from its ambit incomes chargeable by reason of section 42. already 
stated, this case itself furnishes an instance where section 42 of the Act may be applied 
to residents in British India with reference to profits earned by them in Native 
' States, if there is a business connection. The effect of the application of section 
to such cases is to take away the exemption from liability granted by section 14 (2) (0) 
of the Act in respect of profits aaa ka residents of British India in Native States, if 
such profits are earned in consequence of a business connection with British Indias. 


For these reasons we are unable to follow the decision in Commissioner of Income~ 
tax, Bombay v. Western India Life Inswracnce Co., Lid.1, and we hold that section 42 (1) 
of the Income-tax Act as amended in 1939 applies to residents as well as non-residents, 
The question referred to us is therefore answered in the affirmative and against 
the assessec, The assessee will pay the Commissioner of Income-tax his costs ‘of the 
reference, which we fix at Rs. 250. 


` V.P.S. Reference answered in the affirmative and against the assesses. 
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IN THE HIGH. COURT OF JUDICATURE:AT MADRAS.. 
Present :—Mr. Justice SATYANARAYANA RAo AND Mr. Justice VIsWANATHA 
“SASTRI. o's : 

K. S. S. Soundarapandia Nadar and Brothers, Tuticorin .. Applicant®” 
D. - 
“The Commissioner of Income-tax, Madras .° i .. Respondent. 


Indian Income-tax Act, 1922 (XI of 1922), section 24-—Dealings in reddy geods and forward contracts— 
Whether some business—Test—Question whan one of law. 


Where the assessecs are merchants trading in rice and'other grains which they buy and sell, it can- 
and ‘ot business unconnected wi 


mot be said they are carrying on a scparate independen with the business 
of rice and grain merchants, if they entered into forward con for the and sale of those 

commodities, There is no reason why a rice and grain t not do forward business. 
in rice and other grains in addition to buying and selling That is not the commence- 
ment or ing on of a new or different business biit is a part of the business ofa grain merchant. 
Where the dif erent operations of purchase and sale of and by way of into forward 
-contracts for the same goods are carried on in the course of skme trade or business and are conducted 


by the same agency for the same merchants it is not. a case of carrying on a different busines. The 
fact that in a particular year the amemece did not enter into forward or speculative contracts has 


not the effect of stamping their activities with the character of a new or scparate business when they . 


recommenced their by way of speculative contract’ in-the same commodities in a later year. 


The true test is, is there any inter. connection, any inten lacing, any interdependence, any unity 
at all embracing these two businesses. i ; : $ 


-f the Court. 


Case referred to the High Court by the Itcome-tax Appellate Tribunal under 
‘section 66 (1) of the Income-tax Act, 1922 (Act XI Saga), as amended by section 
‘g2 -of the Income-tax (Amendment) Act, 193g (Act of 1939), in 66 R. A. 
No. 64 (Madras) of 1944-45 on its file for decision: 


S. Krishnamachariar for Applicant. 
C. S. Rama Rao Sahib for Respondent. 


The Court delivered the following 


' Jupemenr.—The Appellate Tribunal, Madras Bench, referred under sec“ 
tion 66 (1) of the Income-tax Act the following question for the opinion of the 
High Court : 

“ Whether there is any material for the finding that the.dealing in forward contracts carried on 
by the applicants in the Rangoon grain market is a distinct and separate business from the dealing 
‘in ready goods of same commodities ” ar 
The facts relevant for the case are as follows :—The applicants are an undivided, 
Hindu family carrying on business in grains and rice at Tuticorin and Virudunagar., 
The mode adopted by them in the puine is to buy grain and rice at Rangoon 
through their agents and import them to Tuticorin where the goods are sold. 
In the accounting year 1937-38 they also carried on business in what are described 
.as Satta contracts or forward contracts of purchase and sale and dealing in diffe- 
rences. Such contracts related also to the same commodities in respect of which 
they had also made ready purchases. In the next year of account 1938-39 they 
did not dealin forward contracts, but ‘revived them in in the two i 

. These dealings in forward contracts ended in loss which was larger than 
the profits earned by ready purchases and sales. The forward contracts were entered 
into through commission agents at Rangoon who submitted from Rangoon from time 
to time statements af aceount to the assessees at Tuticorin. The dealings relating 
to the Satta business were entered in a separate folio in the accounts. In the 
poet year 1941-43, i. the assessment year 1942-43, the loss incurred in 

0 


respect of the forward contracts was carried forward into the accounts, and the 
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ascesces claimed a right to set off this loss against the profits they earned during 
the period, under section 24 (2) of the Income-tax Act. ring this assessment 
year, however, the assessees did not enter into any contracts for deliveries.. 
The Income-tax officer disallowed the claim to set off on the ground that the Satta 
business was not the same business as the business of purchase and sales of paddy- 
but was a distinct business which the assessees carried of and on. The Income- 
tax Officer was also of the opinion that under the forward contracts there was 
no intention to take delivery of the goods; but the main object of the assessees 
was to take advantange of the fluctuations in the market at n. The forward. 
contract business was therefore, according to the Income-tax cer, nota busi- 
ness carried on for the benefit of the grains trade which the assessees carried on at. 
Rangoon. The assessees appealed to the A te Assistant Commissioner 


but were not successful as the Ap Assistant san o ee 
that the speculation business in differences which resulted in a loss was disti 
and separate from the grains business carried on by the assessees at Turicorin. 


‘This was confirmed by Appellate Tribunal on the ground that the speculation 
business was not necessarily an incident of the business of the dealings in grains, 
that there was a marked distinction between the two activities, and that there 
‘was no common or unifying feature between the two. 


or vocation for that year; and if it cannot be wholly so set off, the amount of lom not so set off shalt 
be carried forward to the following year and so on”. © g 

In order, therefore, to entitle the assessees in this case to carry forward to the 
assessment year the loss of Rs. 21,294 it has to be established that the business of 
dealings in forward contracts is the same as the business or dealings in grains. 


.. The question whether the business is the same or not is no doubt essentially 
one of fact. If, however, there is no evidence to support the finding, or a pro 
inference from the proved facts was not drawn, they are questions of law. The 
ju t of the Appellate Tribunal does not give sufficient indication for comi 

to the conclusion that the two lines of business are distinct and separate. Both 
related to grains which the assessees cither purchased as ready stock or in 

of which they entered into forwerd contracts of sales and purchases with a view, 
if necessary, to adjust the differences or to demand delivery according to the cir- 
cumstances, One statement of fact in the j ent of the Appellate Tribunal needs. 
explanation. It is stated by the Tribunal in the year preceding the year 
of account the assessees did Satta speculation business in grains at Rangoon, and then: 
follows the senténce : \ 

"= “ Largo quantities of grains were purchased and stocked in godowns and subsequently sold.” 


ee ee ee ka king owns at Rangoon even. 
in respect of forward contracts, it is objected on of the Income-tax Commis- 
sioner, that is is wholly incorrect and proceeds on an erroneous assumption. 
The appellate Assistant Commistoner pointed out in his judgment on the basis of 
the statements filed by the assessees themselves that there were nq godowns for 
stocking the goods at n, and that the assessees had not taken ion of the. 
‘under the fo contracts. In view of this statement the assessees. 
emselves the sentence in the judgment of the Appellate Tribunal above tuoted 
does not, in my opinion, relate to stocking of goods in godowns at Rangoon but 
relates only to pe stocked at Tuticorin and to ready purchases and not to forward 
contracts. In the statement of the case by the Ap te Tribupal this discrepancy 
was adverted to. In the light of the interpretation, which I Am inclined to place 
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upon the sentence in the judgment of the Appellate Tribunal I think that there is 
no discrepancy, and the question will be considered and dealt with on that footing. 


It is not to formulate a test applicable to all cases in order to determine 
whether two dealings in different commodities or the carrying on of different lines 
of business would constitute the same business, or not, within the meaning of sec- . 
tion 24 (2) of the Act. One thing, however, seems to be definite, and that is that 
common ownership alone would not constitute different lines of business’ the game 
business ; nor the mere fact that two businesses are of a distinct nature would make 
them separate businesses. An individual may run a multiple stores like the Spencer 
and Co., at Madras and yet the business may be only one business, though there are 
different lines. In the case of Insurance Companies, investment of their funds for 
the purpose of earning income is an ordinary incident of the business of insurance, 
‘ and though insurance business and money-lending are two different lines of busi- 
nesses, yet the business is treated as one and entire. What is it then that constitutes 
two lines of business the same business. In almost all the decisions which have been. 
cited before us reference is made to the observations of Rowlatt, J., in Scales v. 
George Thompson X Co., Lid.1 where the learned Judge observes : 


“ That method of book-keeping does not seem to me to throw any light upon this matter at all. 
I think the real question is, was there any interconnection, ag ene any interdependence, 
any unity at all embracing those two businesses; and I should have th tifit was a qu for 
me, that there was none,” i 4 
The case raised the guestion whether the shipping business and underwriting busi- 
ness carried on by a company constituted one trade or two trades within , 
the meaning of the English Income-tax Act, 1918. In the earlier part of the judg- 
ment, the learned Judge gave an indication as to the meaning of ‘ interdependence’ 
and ‘interlacing’ the expressions used by him in the observations quoted above. 
He pointed out that the activities of the Company relating to underwriting had 
nothing to do with the activities relating to shipping, though both of them had 
something to do with ships. One was not d ent upon the other, they were 
not interlaced. To quote the words of the learned Judge, 


“ they do not devetail into each other, t that the o who are in them knew about 
ships; but the actual conduct of the business shows ni dee ing of the one into the other at 
all. They might stop the underwriing ; it does not affect the ships, They might stop the ships 
and it doesnot affect tho underwriting. They might carry on underwriling in a country where 
there were no ships, except that it would not be commercially convenient ; but the two things 
have nothing whatever to do with one another.” 


From this it is contended on behalf of the Income-tax Commissioner that if one of 
two businesses could be sto without materially affecting the other, then the two 
businesses are distinct, and if one could be separated from the other, then also. 
the two would be distinct activities or businesses of an individual or a company. 
It was ed by the counsel for the Income-tax Commissioner that in the present 
case the forward contract business could be separated without detriment to the 
business in grains, and therefore it was a distinct business, and that one was not 
dependent upon the other. As an illustration of what is meant by dependence, 
counsel suggested in the course of the argument that if the forward contracts were 
entered into as a sort of cover or security for any loss that might accrue to the 
baang cao ET A relating to ready purchases it would be a case of inter- 
dependence, and the businesses could then be said to be the same business. No 
doubt where there is interdependence of the kind ted by the learned counsel 
the inference that the business is the same is irresistible. But the question is, is this. 
the only test and the sole test by which the controversy in the case should be resolved. 
I do not think that Rowlatt, J., in the case cited above was laying down a test 
appligable to all cases and all situations but confined his observations to the 
particular facts of the case before him. 





I. (1987) 19 Tax Cases 83. 


782, . THE MADRAS LAW JOURNAL REPORTS. z - [t950- 


In Chidambaram v. ‘Commissionsr of Incoms-tax, Madras1, the: late Chief Justice 
Leach and Patanjali Sastri, J., had to consider whether in the case of a Nattukottai 
‘Chetty who carried on money-lending and banking business at Karaikudi in British 
India, where he had his headquarters and also at Penang and other places in the 
Federated Malay States the business of money-lending carried on by him in all the 
places could be treated as the same business within the meaning of section 24 (2) 
of the Act. The test laid down by Rowlatt, J., in Scales, case? was adverted to, 
and it was pointed out in the judgment that the fact that the securities for money- 
lending obtained at the headquarters and at Penang were different, that the income 
-at the two places was derived fon different sources, that the accounts were maintain- 
ed separately, that the staff for each business was separate and that the two places 
were removed by a long distance would not make the businesses at Penang and at 
Karaikudi different and distinct. The customary features incidental to Nattukottai 
‘Chetty business of money-lending and banking were taken into consideration as 
affording the test to determine the sameness of the business. The business was 
‘carried on in that case through agents who had considerable discretion in lending“ 
money. Separate sets of accounts were maintained, copies of the day book were 
periodically sent to the headquarters and instructions were issued by the principals 
‘to their agents from time to time by co mdence. There was a flow of remit- 
tances from headquarters to the branches and from the branches to the headquarters, 
-and the final trading result wis ascertained at the headquarters. From these facts 
it was inferred that the picture presented was of “a trading organisation inter- 
-connected as head office and branch, with financial interdependence and unity of 
control.” The interdependence may be financial, and the unity may be unity: 
of management and control. Though capital is owned by the same person if he 
ae the capital of the two businesses separate and distinct without mixing them up 
š if the management of the two businesses is kept distinct without one manage- 
ment interfering with the other, it may be assumed that the businesses which related 
to different lines or different commodities or even carried on at different places 
‘constitute distinct businesses. In my opinion, this decision, is very helpful and 
“gives guidance to apply the test laid down by Rowlatt, J., of interconnection, 

‘interlacing, interdependence and unity. 


A 
“ I think it would be very difficult, if not impossible, to formulate any rules for determining quer 
` tions of this nature, It is obvious that mere common ownership of the business does not mean that 
“bay are merely branches of the same business. It is also I think obvious that the mere fact that 


Ultimately it was found by both the learned Judges that there was enough material 
‘to justify the conclusion of the Commissioner that the two businesses were distinct 
and separate. ; . s 

Whether the loss incurred by an assessec as a result of speculation in silver 
‘could be set off in the following against the income, profits and gains of 
‘speculation in cotton was the question which the Bombay Court had recently 
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to consider in the case of Govindram Brothers Lid. v. Commissioner of Incoms-tax, Central 
Bombay!.: It was.pointed out that there. was no legal objection for a person if 
‘he conducted himself in a lawful manner to carry on the business of speculation 
in futures, ‘provided of course the contracts in the- circumstances did not amount 
to ing contracts. The mere fact that the commodities in which he speculated 
were different would not make the business a separate and distinct business. Chagla, 
., pointed out that the nexus between the two businesses to make them the same 
usiness must be a factor which is apart from speculation. Both the learned Judges 
came to the conclusion that the finding of the Tribunal that the businesses were 
distinct could not be justified, that the businesses were the same within the meaning 
of section’ 24 (2) of the Act, and that the right to set off was rightly claimed by the 
ASSCESCC. Pe as Poe, ay 


A case somewhat analogous to the present arose for decision in the Patna 
High Court in Rakabchand Sarogi v. Commissioner of Incoms-iax*. There also the 
assessce a partner in a registered firm of merchants was dealing in hardware, 
cement, rice, wheat, yarn, salt, grain, hessian and other, commodities. There 
was also speculation carried on by him in hessian y, jute, silver, linseed, cotton 
and wheat. The contracts for future delivery did not constitute a new kind of 
‘business or new undertaking. The firm were still carrying on business as ts, 
and they were entitled, according to the learned Ju to either take delivery of, 
the goods under the forward contracts or even sell their right to obtain delivery 
of these goods. These incidents therefore would not constitute them separate“ 
businesses. At page 473, Manohar Lall, J., refers to some of the decisions in which 
the question was considered and points out that the result of the cases is 

“ that the question whether there are two distinct businesses or the same busines is largely 
a question of degree and, therefore, a question of fact, but where it is possible to separate one 
business from the other, this should be done : Commissisuar of Inland Ressuus v. Mexse*, that cascs 
can be conceived where ihe two branche; of a person's or company’s business are so i 
‘that it is quite impossible to separate one part of the business from another ; Commissioner of Inland 
Receawe v. William Ransom and Soa Lid. t.” 

See also Scales v. George Thompson @& Co. Lid.®. The case now before 
us is more or less analogous to the decision of the Patna High Court. These 
decisions which ‘I have referred to afford illustration of the application of the 
Principle enunciated by. Rowlatt J., and afford a basis for deciding whether the 
two businesses constituie the same business or distinct businesses. 


The facts as found in the present case do not present any difficulty in comi 

to a conclusion. The assessees who are members of undivided Hindu family 
their place of business at Tuticorin, and through their agents, either commission 
-or otherwise, were buying ready goods and were also entering into forward contracts 
in respect of the grains. In the case of ready purchases the grain was sent from 
Rangoon to Tuticorin and was sold. In respect of forward contracts the sales and 

urchases were adjusted, and the differences were paid or received. Under the 
forward contracts the assessee had the undoubted a Pare demand delivery in cases 
‚of purchases. It cannot be said that from the beginning the assessees did not enter- 
‘tain the intention of taking delivery under those contracts, and had in view only 
speculation upon the fluctuations on the grain market at Rangoon. The agents 
sent extracts of accounts to Tuticorin, and they were all entered in the same account 
books, though in a different folio. The financing of all the transactions, whether 
they related to purchases or whether they related to forward contracts, was from . 
“Tuticorin, and the control of all the transactions was under a single management. 
The mere fact that the forward contract business could be separated, if trouble 
-was taken to go through the accounts and to separate the dealings, does not make 
this business a distinct business from the other business of the assessees. It is the com- 
mon practice of every merchant to enter under separate heads each line of business 


(1 te 764. $ 4. (1918) 12 T.C. 21 at go. 
2. (1947) I.T.R. 465. 5. (1927) 13 T.C. 83. 
3. (1919) 12 T.C. ge at page 58. 
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in order to ascertain whether that particular line was fetching profit or ending im 
loss. That circumstance, in my opinion.does not give the business a distinctive 
so as to detract from its being the same business within section 24 (2 

af the Act. I am therefore clearly of the opinion that the conclusion of the Trib 
and the other Income-tax authorities was not warranted by the facts as found by 
them and cannot be justified. 

The answer to the question referred is in the negative and in’ favour of the: 
assessees. ‘The assessees are entitled to their costs, which I fix at Rs. 250. 


Viswanatha Sastri, f.—The assessees are an undivided Hindu family trading and. 
oe business as rice and grain merchants at Tuticorin and Virudunagar 
in South India, They buy these commodities in Burma through their agents at 

The goods are shipped to Tuticorin by the Rangoon agents and sold 
by assessees here. In 1937-38 the assessecs, their Rangoon agents, 
entered into forward contracts, for future deliveries of rice and other grains. In 
1938-39 pea bought and sold only ready in the market. | In each of the years 
1939-40 and 1940-41 they not only bought and sold ready but also entered 
into forward contracts in rice and other grains and ted in grain futures, 
these latter operations being styled saita business. The forward contracts and 
dealings in grain futurés were conducted “by the assessees through their Rangoor 
agents who communicated the results of these transactions to the assessees with a 
statement of account. The satta dealings were entered in a separate folio at Tuticorin 
on receipt of the accounts of these transactions from the Rangoon agents. The 
agsessees sustained losses in respect of these forward contracts and dealings in grain 
futures during the years 1939 to 1941. In computing the profits of the year of 
account, 1941-42, they claimed that unadjusted balance of loss carried forward 
from 1939-40 and 1940-41 should be set off against the profits of the year of account. 
But their claim was disallowed by the Revenue authorities on the ground that the 
case did not fall within section 24 (2) of the Income-tax Act. In other words it was 
held that the speculations in forward contracts and grain futures constituted a 
separate and independent business and did not form part of the business of the 
assessees as traders and dealers in rice and other grains. 


The reason for this conclusion is stated by the appellate Tribunal in these 
terms :— i = è 
“Before us it is argued that the dealings in grains and speculations in the same commodity 
sae hates to be nek DODEN T of the same This, however, is np aga A 
is difficult to sustain. It cannot be said that a dealer must necessarily carry on speculation business 
as an unavoidable incident of his business. There is a marked distinction between the two activities 
and we fail to see any common features.” i 
There is an element of speculation even in transactions relating to the sale and 
purchase of ready goods owing to market fluctuations. It is a legitimate and indeed 
a common thing, for merchants dealing in a particular type of goods to enter 
into forward contracts under which they may be compelled to take or entitled to» 
ask for delivery 4s the case may be and in case of default, pay or claim damages. 
There is no doubt a greater element of speculation in transactions of this kind which. 
often involve a chain of buyers and sellers, than in the case of purchase and sale of 
ready goods. Mise his binnen LAK to be carried on a prioni y the concern df the 
merchant or trader, and it is only if and when profits emerge that the Revenue 
authority has a right to dip its hand into his pocket. I can imagine a trader saying > 
“Well, I will take my chance, I will enter into forward contracts as I expect a favourable turn, 
of the market. If my expectation comes true, I shall insist on delivery and make a profit, and if 
it fails I shall pay damages.” 
In such a situation it isnot for the Revenue authority to say to the merchant or 
trader : Wé $3. 3 
` “No. A bird on hand is worth two in the bush. You should have known that speculation # 
dangerous and confined yourself to and selling ready In any case, if you make a fit 
oat of your speculations in goods in which you are trading, | shall charge you with tax, But if yow 
lose, you have to stew in your own juice and you may no: carry forward your losses.” ; 


` 
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_ The point for decision is whether the two lines of business carried on by the 
cassessees constitute the same business. It is ordinarily a question of fact depending 
for its answer on a consideration of several facts and circumstances. But where, 
as in this case, the question is one of legal inference from proved or admitted facts 
or where there is no evidence at all to justify the conclusion of the revenue authority, 
a question of law does emerge and this court has to answer it. I agree with the 
criticism of Mr. Rama Rao Saheb that the statement of the Tribunal that the 
cassessees were stocking their goods in rented godowns in Rangoon is unwarranted 
and indeed has not been sought to be supported by the advocate for the assessees. 
This mistake, however, does not seriously affect the point at issue. i 

An individual or a firm or a company may carry on, more than one business 
at the same time, (Arunachalam Chetty s case1, South Indian Industrials Lid. case*, 


and Arunachalam Chstiy’s case). Consequently, the fact of common ownership ` 


or proprietorship of the business concerns, is not a criterion for determining whether 
the business activities of individuals, firms or companies constitute a single business 
{In re Hirala Kalyanmal‘). On the other hand the fact that different lines of busi- 
mess are pursued or di commodities are bought .and sold by a single person, 
firm or company does not necessarily mean that there are different businesses. There 
are multiple stores like Woolworth’s and Selfridges in England or Spencer’s in 
Madras which deal in different and dissimilar lines of goods, but ‘yet the business 
is one and the same. It two lines of business belong to the same person and are 
connected with the same trade, the one being ancillary or subsidiary, to the other, 
if they are owned, controlled and financed in common, if the staff employed and 
the place of business are the same and if common accounts are kept, it may readily 
be inferred that the two lines of business are really part of the same business. Obser- 
wations to this effect are found in the decided cases. But it is not to be assumed 
that all these, features must be present in evey case or that the absence of one or 
more of them is fatal to the claim that the different lines of business are really 
parts of the same business. In Chidambaram Chettiar’s case‘, it was held that where 
the businesses were the same in character, the facts that the business activities 
extended to several places, different staff were employed in those places, separate 
capital was allotted to each of the places where the business was carried on and 
pe eens accounts were maintained in those places would not outweigh the effect 
common ownership, unity of control, Sais lependence for finance and the incor- 
poration of the final results of the business is one account at the head office. 

The present case is not like Scales v. on, where Rowilatt, J., 
held that the operations of a limited company i i i 
writing constituted not one but two separate businesses. The learned Judge 
who combined a remarkable felicity of expression with a deep knowledge of Income- 
tax law, stated his reasons in these terms :— 

“This company carried on the business of underwriting. - It also had a fleet of steamers. 
Z cannot conceivé two businesses that could be more easily separated than those two. both 

not depend 


have something to do with ships; that is all that can be said about them. One does 
upon the other; they are not interlaced ; they do not devetail into each other ; except thet the 


e who are in them know about ships; but the actual conduct of the business shows no devetail- 
of the one into the other at all, They might stop the under-writing ; it does not affect tho ships. 
mri 


Founding himself on these picturesque and arresting phrases Mr. Rama Rao Saheb 
argued the test is not common ownership but whether the stop or closure 
of one Pee of the business would materially affect the rest of the eka and it 
as only i that test is satisfied that the two lines of business could be said to constitute 


1. (1928) 55 M.L.J: 600: LLR. 52 Mad. 296 | LLR 59 Mad. 716 (P.C.). 
Nar e aa Da AN at A TMI 128. A 
aa re Ben eae 1945) 1 M.L.J. 406 : LL.R. (1946) Mad. 
3. (1936) 71 M.I. 772: LR. 6g I.A. 233° 6. (1927) 19 Tax Oases 83. 
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a single business.. In further illustration of his contention Mr. Rama Rao Saheb- 
pointed, to the example of cotton mill owners who habitually. enter. into forward 
contracts and speculate in cotton futures as a'sort of cover or insurance against 
‘possible losses due: to ‘fluctuations of ‘prices in-the cotton market. He contended. 
that speculative contracts of this kind alone should be considered to be part of the 

‘business and other:kinds ‘of speculation ‘not so:connected must be held 
to constitue separate-and independent businesses.: ‘In my opinion these illustrations. 
are not to be erected into hard: and fast rules or invariable tests applicable to all 
cases and circumstances. 


In Hirala Kalyanmal’s case, the learned Chief Justice of the Tea High ‘Court. 
. Keld that it would be difficult,’ if not impossible, to formulate precise rules for deter- 
mining-questions of this nature. In Govind Ram Bros. Lid. case, the court (Chagla, J., 
dubitante) held that: losses in silver tions could be carried forward and set 
off EN the profits of cotton tions of the same merchant in a subsequent: 
year. ` In ‘Rekhabchand Sarogy’s case?, which is very similar on ‘its facts to the present: 
case, the court after-pointing out that the question whtther there were two distinct 
businesses or whether they constituted the same business, was ai A one of degree- 
and therefore one of fact, 1 held that losses incurred in ealings in futures 
could be carried forward and set off against the pro ts arising out of dealings: im 
ready and tangible goods. 


The assessees here are merchants i ee a ie a they- 
buy and sell. Speculation in those ities is involved even in the 
a sale of ready goods. By entering into forward contracts for the puree and and 


sale of those very commodities, it cannot be said that they are carrying on a 
separate and independent business unconnected with the business of rice and 
merchants. There is no reason why a rice and grain merchant should not do forward. 
business in rice and other grains in addition to buying and selling ready goods. 
That is not the commencement or carrying on of a new or different business, but is a. 
part of the business of a grain merchant: See Rekhabchand Sarogi’s case*. Here the 
different operations by way of purchase and sale of ready goods and by way of enter- 
ing into forward contracts for the same goods are carried on in the course of the same- 
trade or business and are conducted by the same agency for the same merchants. 


- There was here-in truth one business, a business which was partly and which, 
‘was primarily, it might well be, the.business of buying and selling rice and other 
grains. But in course of time the activities of the assessees extended to en 
into forward contracts for the purchase and sale of those commodities in whi 
they .were dealing, but -as part of the business itself. Ag saad, the business was 
carried on the same persons, through the same agency, with the same funds, 
pote 4 ce to the dealings in futures:and forward contracts as well as ready- 

goods. The speculations in futures were entered into with a view to increase the- 

rofits of the business and also perhaps to impress the commercial public in 

Ranson and command credit facilities. The tions were merely 
to the ready business and they converged to the same point, namely, the 

ing of. pro: nag akad ee business. It is not like the case 
of a lawyer secking to carry forward set off his BOI eee fe Coton OF 
bullion’ speculations against his professional earnings of a subsequent year. The 
argument of Mr. Rama Rao Saheb is that as the speculation was in 1937-38, 
stopped in 1938-39, re-started in 1939-40, continued in 1940-41, and again stopped! 
in 1941-42, it could not be said to be the same business as that of rice and 
merchants which had been carried on from before.1937 and continued right through. 
I am unable to accept this argument. A man who sustains a loss fh a business 
venture in a particular year need not persist in similar adventures in su 

in order--that -he-~may -avail himself of the provisions of section 94.(2 

of the Act. The fact that in a particular year the asscasees did not enter into forward: 





1. (1943) I.T.R. 128. . gy e T.R. 465. 
2. EE : 4 BALET T.R. 455.°° 
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or speculative contracts had not the effeet of stamping their activities with the charac- - 
ter of a new or separate business. when they recommenced their dealings by way of 

tive: contracts in the same commodities in a later year. Nor did the 
that they discontinued entering into speculative forward contracts after 1940-41 
-and confined their activities to purchasing and selling ready goods, retrospectively 
stamp the speculative transactions'carried on before 1941 as a separate and indepen- 
dent business. Ifa portion of the business, namely speculation in forward contracts 
and grain futures, became unprofitable and was stopped permanently or for a time, 
the effect of that: was not to make the business of the. assessee different from what 
it was previously. The assessees might resume the traffic in grain futures and forward 
contracts if they think fit, they might discontinue it if they do not find it paying ; 
‘but their business remains exactly what it was, viz., that of traders in rice and other 
area is authority for this view in the case of Govind Ram Bros. Lid. v. 

issi of Income-tax, Central, Bombayi. : 

For these reasons I hold that the dealings in forward contracts and grain futures 
carried on by the assessees in the Rangoon market through their agents, did not 
constitute a separate or distinct business from their dealings in ready goods of the 
same type and their speculations must be held to be a part of the general business 
of the assessees as rice and grain merchants. I agree with my learned brother 
in the answer to the question propounded and in the direction as regards costs. 

V.P.S. f — Answered in the negative, 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— MR. Justian PANGHAPAKESA AYYAR. 
Athivarapu Venkatarami Reddi .. Appellant* 
v. 
Kotamreddi Rami Reddi .. Respondent. 

Limitation Asi (IX ef 1908), Article 182 (5\—Evecution by court passing decrse— Transmission to another 

pri dan sa execution petition tx beth court—Maintainability—Netics to judgement-debter— 
SENG —. . 


As the law stands in this State, a court which has pamed a decree, can, despite its bavi 
transferred it for execution to another court and not having received a non-sati corticata 


age tes- 
entertain an application by the decree-holder foe of the decree to a third court or an 
application for simul tsneous execution which can only be ordered by the Court passing the decree. 
Caselaw reviewed. 2 


When an affidavit shows the occasion for making an application for simultancous execution in 
a i i a a kapeka an ME adi kag bng 
The Civil Procedure Code does not require mandatorily a notice to the j ent-debtor for 
ing a petition for simultaneous execution as in the case of Order 21, rule 66. It is only a notice 
i under the rule of justice, equity and good conscience that no judicial order be passed without 
C D ty i an order like this, may- 
illegal and'deserving of being set aside at instance of the Judgment tor, it is not a case 
where the order will be void and of no effect to serve as a step-in-aid of execution. 
Aypanna Gourdan v. Thandavean Chettiar, (1945) 1 M.L.J. 955 followed. i 
, Appeal against the order of the District Court, Nellore, dated 7th October, 
1947, in A. S. No. 111 of 1947 (E. A. No. 48 of 1946, District Munsiff Court, 
vali in O. S. No. 781 of 1933 District Munsiff Court, Nellore). 
K. Umamahsswaram for Appellant. ° 
R. Rampmurthy Atyar for Respondent. 
The Court delivered the following 
JupcMENT.—This is an appeal by the decree-holder in O. S. No. 781 of 1933, 
District Munsiff Court, Nellore, against the order of the District J Nellore, 





5 , 


1 (1946) I.T.R. 764. 


* A. A. A. O. NO? 44 of 1948. 13th February, 1959. 
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. the decree simultaneously in the District 
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- dated 7th October, 1947, in A. S. No, 111 of 1947 on his file, setting aside the Kavali 
‘District Munsiff’s er, dated 13th December, 1946, in E..P. No. of 1946, 


-in O, S. No. les 1933, and dismissing the execution petition as by limita- 
tion, as the er of the District Munsiff, Nellore, dated 27th January, 1936, in 
Exhibit P 5-(a), directing simultaneous execution in his court ‘as well as the Dis- ` 


trict Munsiff Court, Kavali, had been passed without notice to the judgment-debtors 
and was illegal and would not serve as a in-aid of execution and save limita- 


tion ing the subsequent execution petitions, including E. P. No. 48 of 1946, 
under the ruli in Gurudas am v. Jandra Narain Batchi and othars+ and 
others*, . ZNS 


L. H, Kanhsre v. V. G. Virkhar 
I have perused the entire records, and heard elaborate arguments on both 
sides, as there is no direct decision of this court on the legal point involved, where 
‘the lower courts have given contradictory decisions.» me 

The facts were briefly these. The appellant had, on 24th January, 1934, got 


a decree for Rs. 2,640-8-0, on a letter executed by the rst defendant, | t both 
the defendants, ae oe with costs of Rs. 338-3-0. As usual, his task i only 
with the decree. 


spite of some twelve execution petitions, and the lapse of near 
16 the appellant-decree-holder, has, admittedly, not covered. ic. T 
filed ÉP. No. 580 of 1934 (Exhibit P-1) in the Nellore District Munsif Coit on 
6th April, 1934 r the arrest of the end defendant. He was not found for arrest, 
and the execution petition was dismissed on 6th July, 1934. E.P. No. 177 of i935 
Negara P-2) was filed‘on 26th January, 1935, in the Diah ct Munsif Court, Nellore, 
or transmitting the decree in the District Munsif Court, Kavali, for execution. 
‘The order for transmission was passed on 1st February, 1935. E.P. No. 204 of 
< 1935 on the file of the District Munsif, Kavali, was filed on gth May, 1935 for 
attachment and sale of the 2nd defendant’s immovable properties. e immo- 
vable properties of the 2nd defendant were attached, but the execution petition 
was not pressed, and it was dismissed on 3rd August, 1936. - E.P. No: 357°0f 1935 
-n the file of the District Munsif Court, Kavali, was AeA on 25th July, 1935 for 
-the attachment and sale of the ist defdendant’s immovable properties. The 
immovable propertiés were attached and brought to sale on 17th February, 1936. 
As there were no bids, the execution petition was struck off on 2oth February, 1936. 
Meanwhile, on 24th January, 1936, the -decree-holder filed E.P. No, 147 of 1936 
‘(Exhibit P-5) in the Nellore District Munsif Court praying for the attachment 
by prohibitory order, of the produce realised by the kene in O.S. No. 898 of 
1929 on the file of the District Munsif Court, Gudur. Along with this execution 
petition he filed also a petition E.P. No. 145 of 1936 (Exhibit P-5 (a) for executing 
unsif Court, Nellore, and in the District 
Munsif Court, Kavali. Simultaneous execution was “ permitted ” bythe District 
‘Munzsif, Nellore, on 27th January, 1936 in Exhibit P-5 (a) without issui any 
notice to the judgment-debtor. But E.P. No. 147 of 1936, District Munsif Court, 
Nellore, came to nothing, and that execution petition Wan Wang on 44h February, 
-1936. Thereafter, of course, the decree-holder filed execution petitions in both the 
courts, as he had been allowed to execute his decree simultaneously in both the 
courts. He filed E.P. No. 82 of 1939 on the file of the District Munsif Court, Nellore 
(Exhibit P-6) on goth January, 1939, for attachment and sale of the movables 
of both the judgment-debtors.. That execution petition was dismissed on 14th 
March, 1939 for non-payment of batta.. The decree-holder filed E.P. No. gi of 
1939 on the file of the District Munsif Court, Kavali, on 16th February, 1939, 
for the attachment and sale of the 1st, defendant’s movables. It was dismissed 
on 13th March, 1939 for non-payment of batta. The decree-holdem then filed 

an unnumbered execution petition (Exhibit P-g) on 18th February, 1 in th 
Nellore District Munsif Court for the attachment of the movables of the defdants, 
“The Nellore District Munsif asked him for a non-satisfaction certificate from the 

District Munsif Court, Kavali, before Proceeding | with this execution petition 
‘So, the decree-holder filed E.A. No. 884 of 1942 in the District Munsif Court, K aval 
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for re-transmitting the decree to the Nellore District Munsif Court with a certificate 
of non-satisfaction. - On 29th September, 1942, the District Munsif, Kavali, issued 
a certificate of non-satisfaction and re-transmitted the decree to the District Munsif 
Court, Nellore, even though E.A. No. of 1942 had been filed more than three ` 


ears from the last order of the Kavali District Munsif,'on‘igth March, 1939, in ` 
.P. No. gi of 1939. The unnumbered E.P. of (Exhibit P-3) in the 
Nellore District Munsif Court was dismissed as “not ” on 26th September, 


1942, since the non-satisfaction certificate had not been received by then. One 

‘September, 1945, the decree-holder filed another execution. petition (Exhibit P-4) 
in the District Munsif Court, Nellore, for the attachment of the moveable of the 
ju t-debtors. That execution petition was. dismissed. on 2grd April, 1946, 
as “not pressed”. On 2 anuary, 1946, the- decree-holder filed a petition 
E.A. No. 37 of 1946 (Exhibit P-7) in the District Munsif Court, ‘Nellore, for the 
transmission of the decree once more to the District Munsif Court, Kavali, and for 
simultaneous execution. Permission for simultaneous execution .was granted, 
“and the decree was again transmitted to the District Mumsif Court, Kavali. There- 
after, the decree holier filed the present execution petition, E.P. No. 48 of 1946, 
in the District Munsif Court, Kavali, for attachment and sale of the moveables of 
the rst defendant and for the arrest of the 1st defendant., : | 


The rst defendant raised three main contentions before the District Munsif/ 
Kavali, namely, limitation, cessation of the attachment and right to scaling down- 
-of the decree debt. He urged that this execution petition was barred by time, 
as the order for simultaneous execution passed by' the‘ District Munsif, Nellore, 
on 27th January, 1936, under Exhibit P-5 (a) was void as not having been made 
to “ the proper court” and also because the District Munsf had not reserved this 
right when transmitting the decree to the Kavali Court or got back the decree before 
he passed the order, and that, in any event, the ordet was illegal and void under 
the above two rulings, of the Calcutta and Bombay ‘High Courts, and no notice . 
had gone to the judgment-debtors, before the order'for simultaneous execution 
was passed, and that, even if it was not wholly void; it-would enure only for just 
one execution petition and would never validate the subsequent AD pa 
\Exbibits P-6 and P-g filed in 1939 and 1942 in the Nellore District Munsif’s Court 
-which were dismissed on ‘14th March, 1939 and 26th September, 1942, before 
the decree was re-transmitted to that Court with a certificate of non-satisfaction 
by the District Munsif, Kavali, and, so, E.P. No. 48° of 1946 would also be barred. 
“The learned District Munsif overruled all these objections of the ist defendant, 
„arid directed E.P. No. 48 of 1946 to proceed, as the rst defendant-had given up his 
-objection that the attachment was not subsisting, leaving*the appellant free to file 
a petition in the District Munsif Court, Nelloré; for ing ‘down the. debt under 

` the Madras Ancala Relief Act, in case he was entitled to do so, as he con- 
:tended. The learned - District Munsif considered that the order, Exhibit P-5 (a), 
.dated 27th January, 1936, permitting simultaneous execution did not merely enure 
-for one execution petition, as contended by the 1st defendant, but for any number 
-of execution petitions. He also refused to hold that the: ission was void and. 
-of no effect to save limitation, and that the rulings wi Adhya v.~fnanendra’* 
Narain Bagchi? and L. H. Kanhsre v. Virkar? reliedon by the ‘rst defendant’s. counsel, . 
would not have that effect, especially when there was no Madras ruling holding 
-such an order passed without notice to be null and void and of no effect to save. 
limitation. f . ` : ; : 
. On appeal by the rst defendant, the learned District Judge, while holding’ 
“that Me order, dated lie January, 1936, was a “ final order” within the meaning’ 
of Article 182 (5) of the Limitation Act, and that the application for permitting 
simultaneous execution was entertainable by the Nellore District Munsif Court, 
and had been made therefore to the “ proper court”, and that the order permitting 
simultaneous execution enured for all subsequent execution petitions, and not 
„merely for just one petition, as contended by the 1st'defendant’s counsel, held 
LE aa A ANANA aan 
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that the order under Exhibit P-5 (a) was illegal, and null and void, and incapable. 
of saving limitation regarding E.P, No. 48 of 1 in view of the rulings in Gurudas 
Adhya v. Jnansndra Narain Bagchi! and L. H. K e v. Virkar? as there were no rulings 
of this Court to the contrary. -Jn that view, he dismissed E.P. No. 48 of 1 as 
barred by “limitation.” The decree-holder has brought this second ap 


Mr. K. Umamheswaram, for the appellant, has vehemently argued that the 
order Exhibit-P-5 (a), dated 27th January, 1936, is enough to validate the subse-- 
quent execution petitions (Exhibits P-6, P-3, By P-7 and E.P. No. 48 of 1946 filed 
in the Nellore and Kavali District Munsif Courts) and to save limitation, even if it 
is held to be irregular for lack of notice to the judgment-debtors and might have 
been set aside on application by the judgment-debtors. As I was disposed to 9 
with this contention, Mr; R. Ramamurthi Aiyar, for the 1st defendant, wanted to. 
argue ‘also on the points found against him by the learned District Judge, and he: 
was allowed to-do so. 

The first contention of Mr. Ramamurthi Aiyar was that the Nellore District 
Munsif’s Court had no jurisdiction at all to entertain the petition [Exhibit P-5 (a)} 
for simultaneous execution, on 24th January, 1936, as it had not reserved to itself 
the right to entertain such petitions when it transmitted the decree to the Kavalt 
District Munsif on 1st February, 1935, and had not also got back the decree with. 
a certificate of non-satisfaction by 24th Jan , 1936. He relied, on the ruling 
of the Privy Council in. Maharaja of Bobbils v. Narasaraju Bahadur? and the 
Full Bench ruling of this Gourt in V. Srimanthu v. D. Venkatapayya* and. 
the rulings in P. L. N. K. M. Nagappa Chettiar v. P. L. N. K. M. Lakshmanan 
Chettiar (dead)* and Abdul Hafiz Sahsb v. Abdul Sukkur Sahib®. I cannot 
agree. e ruling of the Privy Gouncil in the Bobbili case?, was considered | 
by a Bench of this Court consisting of Venkatasubba Rao and Reilly, JJ., in 
Subba Rao v. Ankamma’, on end tember, 1932, and was held to prohibit 
only an application to the Court which passed the decree, for sale of properties. 
attached the Court to which the decree had been transferred, without getting 
the decree re-transferred and without getting an order for simultaneous execution. 
It was held not to preclude an application by an assignee to the Court which passed 
the decree to recognise his assi ent and allow simultaneous execution to be 
proceeded with. It was y held that the Court need not stay its hand tilf 
the return of the decree ard the receipt of the non-satisfaction certificate. So, 
the observation of a single Judge, V hariar, J., in Abdul Hafiz Saheb v. Abdul 
Sukkur Sakib’, on goth August, 1937, that there is no reason to limit the powers. 
of the Court to which a decree been transferred for execution, ae that, 
indeed, it is possible to construe the observations of the Judicial Committee in, 
Maharaja of Bobbili v. Narasaraju Bahadur*, as depriving the original Court of juris- 
diction of the right to execute its decree, once the decree has been sent to another 
Court: for execution till the certificate under section 41 is received from the trans- 
ferec Court, must only be regarded as an obiter, and, in any event, as not meant to, . 
and-as also incompetent to, treat the. earlier Bench ruling in Subba Rao v. 
Ankamma’ that the original Court was not bound to wait for a certificate under, 
section re wrong. . The Full Bench ruling in V. Srimanthu v. D. Venkatapayya', 
merely held that a Court cannot make a valid order for sale in execution unless. 
at the time the order is made the property is within its territory and that a sale 
ordered otherwise would be a nullity,-and that section 21, Civil Procedure Code, 
does not cover an objection going to the nullity of an order on the ground of want. 
of jurisdiction. The Bench ruling in Ni Chetliar’s care, merely says that while 
an application can always be made to the Court which passed the decree for an order 
for re-transferring it and that such an application is a step-in-aid of execution and’ 
prevents limitation from running against a decree-holder, nevertheless} a Court to 


I ALR. 1935 Cal. oa 18 (F.B.). ° 
2. AIR. 1939 Bom. 258. . (1948) 1 MLL. J. 9350. 
3. (1916) 31 M.L. ge : LR 48 I.A. 238 : LA (isan 2 MIT Be. 

TL.E:R. 39 i Fyre Se 5 7. (1932) 63 M.L.J. 788. 


4. (1947) I vice ak LLR. 1948 Mad. 
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t 
which the decree is sent for execution is the only Court which has seitin of the execution: 
proceedings and that in such a case the Court which passed’ the decree has no juris- 
diction to entertain an execution application unless concurrent execution has been 
ordered, or unless the proceeding in the Court to which the decree was sent has. 


M. J. Muhammad Meera Sahib’? and Muthurama Reddi v. Motilal Daga’, also take.the 
same view as in Subba Rao v. Ankamma' and are clearly against the ist defendants 
contention. I am satisfied that, as the law stands in this state, a Gourt which has 
passed the decree ean, despite its having transferred it for execution to another 
Court and not having received it back with a non-satisfaction certificate, entertain 
an application by the decree-holder for transfer of the decree to a third Court, or 
an application for simultaneous execution, which can only be ordered by the 
Court passing the decree. . 


The next contention of Mr. Ramamurthi Aiyar, for the rst defendant, wa 
that the fact that the decree-holder mentioned in his affidavit in Exhibit P-5 (a) 
a particular p , and had his 1942 unnumbered execution petition dismissed 
as “not pressed” because the decree had not been re-transmitted with the non- 
satisfaction certificate, and had put in another petition for simultaneous execution, 
(Exhibit P-7) on 23rd January, 1946, all showed that the District Munsif’s order, 
dated 27th [ata 1936, enured only for one simultaneous execution petition. 
in his Court. I cannot agree. The request made by the decree-holder in his petition’ 
for simultaneous execution, dated 24th January, 1936, was a general request and was. 
not confined to one execution petition. The order of the learned District Munsif, 
dated 27th January, 1986, was also a general ET and was not confined 
to just one execution petition. The decree-holder thereafter filed not one execu- 
tion petition in the Nellore Court, but three execution petitions in 1939, 1 and 
1945. The affidavit in Exhibit P-5 (a) only showed the occasion for an 
application for simultaneous execution and cannot restrict the scope of either the 
request in the application or the order granting it. The non-pressing of the 194% 
execution petition has nothing to do with the interpretation of the ission 
‘granted. ven if a party thought that he had to get the decree back with a cet 
-cate of non-satisfaction before proceeding with another execution petition; that will 
not affect the legal in retation of an order like that in Exhibit P-5 (a) by this 
Court. Besides, the Nellore Court might have wanted to sg A that the 
Kavali Court had recovered nothing before proceeding: with simultaneous 
execution petition filed before it in 1942 for attachment of moveables. The fact 
that the decree-holder filed another petition, Exhibit P-7, for simultaneous exe- 
cution, in 1946, is also irrelevant for our purpose, since the Kavali Court had returned 
the decree to the Nellore Court with a certificate of non-satisfaction on goth ef 
tember, 1942, and this fresh petition for re-transmission of the decree to it. for- 
exccution, with a fresh permission for simultaneous execution, was necessary. “ 

. The last contention of yr Kg a a was Gg the order, dated 
2 an , 1936, was i void and could not serve to save 
ar kadas per the i in Gurudas Adhya v. Jnanendra Narain 
Ragchıt and L. H. Kanhsre v. Virkar*. I cannot agree.” Those ruli 
merely held t an order for simultaneous execution was a ‘judicial order, 
and not an inistrative order, and T te should be taken to‘ see that 
there is not any hardship to the judgment-debtor, and so, notice should go to hi 
asin the tase of any judicial order, 0 that he may be heard on the a e a dant 





I. (1932) 63 MLL J. 788. 4 ALR. 1935 . 268. 
LA Wa 1928 Mad. (2). 5. ALR. 1939 258. 
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an order passed without notice to him was illegal and deserved to be set aside, 
so that a fresh order might be passed after hearing him. It will be noticed that 
the Civil Procedure Code does not require mandatorily a notice to the judgment- 
debtor for ordering a petition for simultancous execution as in the case of Order 21, 
rule 66. It is only a notice required under the rule of justice, equity and good 
conscience, that no judicial order shall be passed without giving the party affected 
an opportunity of being heard. So, though an order passed without such notice 
to the judgment-debtor may be ilegal, and deserving of being set aside, at the 
instance of the judgment-debtor, and the matter remanded for passing a fresh 
order after hearing him, it is not, in my opinion, a case where such an order will 
be wid and of no effect to serve as a step-in-aid to save limitation. Il) orders 
in execution petitions, ike ordering execution to proceed against d ns 
or against properties held to be not liable for attachment, have been fdd by 
Somayya, J., in Aypanna Goundan v. Thandavan Chettiar), to be quite valid as 
in-aid to save limitation for subsequent execution petitions. So too, here, e 
illegal order in Exhibit P-5 (a) will serve as a step-in-aid and save limitation r - 
ing subsequent execution petitions including the present execution petition (R.P. 
No. 48 of 1946). In other words, it has got a mere irregularity for vitiating the 
order, and not a material irregularity making the order null and void. In cases 
of mere irregularity, the order will be valid till set aside unless prejudice to the 
other side is proved. In the present case, it has not caused the slightest prejudice 
to the judgment-debtors who have merrily gone on contesting further execution 
petitions and escaped paying a pie till now. So this irregularity is only a mere 
defect in procedure to be punished with deprival of costs, as costs are the supreme 
panacea for all procedural ills. It is enough to deny the appellant his costs through- 
out for this irregularity and laches, and I am ordering this. 

In the end, therefore, I allow this civil miscellaneous second appeal, and hold 
that E.P. No. 48 of 1946 is not barred by limitation, and set aside the lower appellate 
court’s order, dismissing the .execution petition and direct the execution petition 
to proceed, but allow the judgment-debtors to file petitions in the District Munsif 
Court, Nellore, under the Madras iculturists’ Relief Act, for scaling down the 
decree debt, if they are so advised, and direct all the parties in the execution peti- 
tion, and appeal suit and civil miscellaneous second appeal to bear their own costs, 
for the reasons already stated. . 


Leave refused. = 
M an Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. JUSTIGE SomAsUNDARAM. 


Dasan Gangaraju . .. Petitioner." 

Penal Codes (XLV of 1860), section and Hoidence Act (I of 1872), section 114 (a) —Explanation 
as to possession of stolen articlas—No proof fp ener ox preswanption—Legality. 

If the accused gives an explanation as to how he came by the possession of tho stolen articles 
which explanation may pomibly be true, the onus still lies on the prosecution to prove the guilt of the 
accused, It should not merely rest content by asking the Court to draw the presumption under 
section 114 of the Evidence Act. Where the prosecution does not discharge its onus and the only 
evidence is the production of the stolen articles by the accused with an explanation, he cannot be 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
raying that the High Court will be pleased to revise the order of the Deputy 
Magistrate of Kovvur, dated 19th January, 1949, in C.A. No. 21 aana preferred 


against the order of the Stationery Sub-Magistrate of Kovvur, dated 8th 
December, 1948, in C.C. No. gi2 of 1948. . 





I. (1945) I MLJ. 355. 


*Cr.R.C. No. 92 of 1949. i 17th March, 1950. 
(Gr.R.P. No. 8g of 1949). es . i 


1) | DAIAN GANGARAJU, In TF. 198 


P. Basi Reddi for Petitioner. eg : no 
The Assistant Public Prosecutor (A. S. St inathan) on behalf of the State. 
The Court made the following ats 
Orper.—In this case the petitioner has been convicted for an offence under 
section 380, Indian Penal Code, and sentenced to six months’ rigorous impri- 
sonment and to pay a fine of Rs. 200 in default to rigorous imprisonment for 14 
months. The prosecution case is that on 6th May, 1948, a marriage party consis- 
ting of P.Ws. 2 to 5, 8-and g boarding a train at Kovvur railway station left behind. 
on the platform the trunk, MO. 1 consisting of very valuable gold and silver orna- 
ments worth about Rs. 10,000. They discovered it late in the afternoon of that 
day and gave a complaint at their place of destination. In the meantime, a railway 
licensed cooly P.W. 1 is said to have seen this box-on the platform of the Kovvur 
railway station. He removed it and is said to have kept it in the room of the Assistant 
Station Master. Subsequently it was found missing even from that room. The 
petitioner is a pointsman attached to the railway station of Kovvur. At the preli- 
minary investigation held by the police nothing was discovered. It appears that 
P.W. 1, the cooly, and also the Assistant Station Master and this accused were 
suspected in the pean a the investigation was still going on, on and 
June, 1948, w. e, Railway Circle Inspector, P.W. 14, was in the station in con- 
nection with the investigation of this case, it is stated that the petitioner duced 
before him the trunk box and made a statement which is contained in ibit P-1. 
There he states that as he was searching for the missing box so as to be relieved of 
the scandal he found the box in a well near the Trunk Road. The box undoubtedly 
contained the valuable jewels which-have been identified-by the as belongi 
to them, The case against the accused rests mainly on the production of this box 
before the Police and this evidence was further sought to be strengthened by the 
evidence of P.Ws. 1 ‘and 13, the railway cooly and the Assistant Station Master, 
who stated at the trial that they saw the accused going with a box on the day when 
the box was left in the Station Master’s room. The Jower appellate’ Court finds 
that there is no direct evidence of the commission of the offence by the accused 
but that P.Ws. 1 and 1g E i 
< wero aware of the existence of the trunk unclaimed and of subsequent removal by the petitioner 
to its place of hiding where it lay and it was taken out by the petitioner and produced P.W. 14 
in the presence of mediators” ; i vo 
and adds that these two witnesses, P.Ws. 1 and 13, had managed to screen the 
facts from investigating officers till and June, 1948. After going through the 
evidence of P.Ws. 1 and 13, I have no doubt that these statements were an after- 
thought and were intended to avert the suspicion that had already fallen on 
. them and to fasten the blame on the petitioner. The statement therefore, of these 
two witnesses that they saw the petitioner carrying the box cannot be accepted. 
The result is that there is only one piece of evidence, viz., that the petitioner pro- 
duced the box on and June, 1948, with an explanation given by him contained in 
Exhibit P-1. The question under these circumstances is whether the presumption 
under section 114 of the Evidence Act can be drawn against the petitioner. Under 
section 114 (a) a Court may presume that a man who 1s in possession of stolen goods 
soon after theft is cither the thief or has received the goods knowing them to be 
stolen unless he can.account for his possession. In this case he has certainly made 
a statement at the time of the production of the box itself which contains an account 
for his possession. No attempt has been made by the prosecution in the lower 
Court to show that this explanation. given by the petitioner is false. As pointed. 
out in Rex ve Schama : Rex v. Abramovitch} : i 


would have failed to discharge the onus imposed upon it by the law of satisfying the jury beyond 
reasonable -doubt of the-guilt of the prisoner. In such cases the burden -of proof never changed ; 
it always rested upon prosecution.” ; 


a. Iı. (1915) TLR. 88.. > $ > 2 5 oe 
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This has been followed in Rex v. Gripberg!, where Darling, J., states the law as follows: 
“ If the prisoner gave the explanation it was still for the prosecution to satisfy the jury that he was 
guilty, and in that sense the burden of proof was always on the prosecution. It never so shifted on 
to the prisoner that the prosecution had aright to say. ‘If the prisoner does not prove himself inno- 
“cent he ought to be convicted.’ To the very lastit was for the prosecution to prove that the 
prisoner was guilty.” MP 
In v. Hortlal*, Bajpai, J., ing to section 114 quotes from Bhuinath 
M v. Emperor?, the following words of Ghosh, J. : ` 
“ This does not mean that the accused must prove affirmatively that he came by the oods inno- 
cently. It is sufficient if he can give an explanation which may raise doubt in the mind of the Court 
as to the guilt of the accused.” 
Again quoting Lort-Williams, J., in the same judgment he states that ; 
. “Ifhe (the accused) gi lanation which in the opinion of the fury may possibly be 
although da do not Ge babag Ang a it, then the Crown cannot rely upon the presumption 
„must prove the guilt of the accused just as in any other criminal case.” iy 
“The above observations clearly show that if the accused gives an’ explanation as 
to how he came by the possession of the stolen articles, which explanation ma 
possibly be true, the onus still lies on the prosecution to prove the guilt of the a 
t should not merely rest content by asking the Court to draw the presumption 
under section 114. In this case, as pointed out already, the prosecution has not 
i its onus. The explanation may possibly be true and it has not been 
shown to be false and, in the circumstances, the conviction cannot be sustained. 
The accused is acquitted and the fine if paid, will be refunded, 
V. S. —— Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :-—Mr. JUSTIOE SATYANARAYANA Rao. 
Arumugha Konar .. Appellant* 


U. : 
Sanku Muthammal 8 5 -» Respondent. 
_ Malabar Tenancy Act (XIV of 1930), sections 93 and 3 (m)—Right to purchase kudiyiruppu—Coad}- 
The site in respect of which the right under section 33 of the Malabar Tenancy Act can be claimed 
by the tenant is the site of a residential building or the site of any other house which is appurtenant 
to a residential building and in addition to such site the tenant is also entitled to acquire so much 
of the site which is necessary for the convenient enjoyment of a residential building and the easements 
attached thereto. If it is a merel vacant site in which no house or residential building exists it does 
mot fall under the definition of 3 and section would not apply. Therefore, whero 
for three years prior to the suit for eviction by the there was no ding or house on the 
dand and it was a vacant site, merely because at some anterior period there was a building which 
collapsed or ceased to exist, the definition of kudiyiruppu would not apply to such a site and the tenant 
would not be ‘entitled to apply under section 33 for the purchase of the landlord’s right in such a 
site. 

Appeals against the orders of the Court of the Subordinate Judge, South 
Malabar at Palghat, dated 20th December, 1946, in A.S. No. 116 of 1946 (I.A. No. 
69 of 1946 in O.S. No. 437 of 1945, District Munsif Court, Palghat), etc. 

D. A. Krishna Variar for Appellant. , i 

C. K. Viswanatha Aiyar and S. R. Subramania Aiyar for Respondent. 

The Court delivered the following 

JopcmMENT.—These two appeals arise out of a suit, O. S. No. 437 
of 1945 on the file of. the Uourt of the District Munsif of ARAN 
instituted bya landlord to evict a tenant. The tenant came into possession 
under an earlier lease, but the lease which was concerned®in the suit 
was Exhibit P-1, dated 17th December, 1934. The contention of the tenant 
was that he was entitled to purchase the landlord’s right in the kudiyirupbu 
under section 33/of the Malabar Tenancy Act (XIV of 1930) and he applied 
— aaa aaa aaa aa aa aana anaman naam a gamana 


1. tose T.LR. sae A ae 3. AIR. 1931 Cal. 617. “Ais 
a. (1 250. ` 
"ARO, Nos. 570 and 577 of 1947. Tath December, 1949. 
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under that section for the necessary relief. The landlord resisted this application 
-on the ground that for three from 1943 to 1946, the date of the suit, there 
“was no residential building at all on the site though there was one prior to 1943 and 
‘that therefore section 33 had no application. The learned District Munsif found 
as a fact that there was no house on the site for three years prior to the date of the 
institution of the suit, and this finding was accepted also by be learned Subordinate 
Judge. The learned District Munsif on a construction of the definition of kudi- 
Jirubpu in the Malabar Tenancy Act held that as there was no building and as the 
site in dispute was a vacant site the Act had no-application. This decision was 
reversed by the learned Subordinate Judge on ap According to the learned 
ce ae it is enough under the section if there was continuous possession 
-of a site on which there was a building at one time though the building ceased to 
-exist as in the present case for a long period of three years. 

The question that arises for consideration in these. civil miscellaneous appeals 
is. whether the view of the learned Subordinate Judge is correct. Section 33 of the 
“Malabar Tenancy Act is in these words: Say a 

“ In any suit for eviction relating wholly or in toa kudtyirappa, which has boen in continuous 
Steet a emcee eae 
“who secks to evict him, at the market price on sid dae 2 : 
For an interpretation -of the word “ kediyi ? we have to turn to section 3 
which contains in sub-clause (m) the definition of “ kudiyiruppu” : . 

“< kediyireppe’ means and includes the site of residentia} building, -sites of 
-other buildings a e leads es are oaar E AA cated A 
of such resi i ing, and the easements attached thereto.” i 
On a perusal of this definition it will be evident that the object of enabling a tenant 
ee ee eee a tructure 
of a residential building and that the site which belongs to the landlord should 
also be acquired by the tenant with a view to prevent eviction from such site. The 
site in respect of Which the right under section 33 can be claimed by the tenant 
is the site of a residential building or the site of any other house which is appur- 
tenant to a residential building and in addition to such site the tenant is also entitled 
to acquire so much of the site which is necessary for the convenient enjoyment 
of a residential building and the easements attached thereto. The object clearly 
therefore is to make him the owner of the site on which a residential building is 
:situate along with its appurtenances and the site that is necessary for the convenient 
enjoyment of such residential building. There must therefore be a residential 
‘building with a view to enable a tenant to acquire the right by purchase under 
section 33 of the Act. If it is merely a vacant site in which no, house or residential 
‘building exists, it does not fall under the definition of “‘ kudiyiruppu’’ and_ therefore 
section 33 does not apply. In the present case, in view of the concurrent finding 
-of the Courts below that for three years from’ 1943 .to 1946 there was no building 
or house on the land, it was a vacant site and merely because at some anterior 

iod there was a building which colla or ceased to, exist the definition of 
‘ kudiyiruppu’’ does not apply and therefore the. tenant is not entitled to apply 
under section 33. elt oe, . 2 As 


On behalf of the ndent reliance was placéd'upon‘a decision of Rajamannar, 
Ja, as he then was, in which the aned Jule had occasion to consider section 33 
of the Act. The residential building in that case belo to the landlord tll 1941 
-and he allowed the tenant in that year to pull down the house and construct a house 
-of his own at his expense under an agreement by which the landlord undertook 
‘to pay to the tenant the value of the new house at the time of the surrender of 
-possession of the site and the house. A new house was accordi built by the 
‘tenant on the site and on the date of the suit there was a house on the site belonging 
to the tenant who claimed a right under section 33 of the Act to purchase the site 
æn which the house was constructed. The main contention on of the land- 
ord in tha t case was that the house till 1941 belonged-to the landlord and therefore 
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the period of ten years required under the section for acquisition of the right felF 
short, It must be remembered that in that case on the date of the suit there was a 
residential building on the site and that the superstructure was owned by the tenant. 
The site therefore was obviously a site of a residential building and the learned 
Judge had no difficulty in applying the definition of “kudiyiruppu” in the Act 
to the case and in concluding that under section 3g the right to purchase had accrued: 
to the tenant. The house in ect of which continuous occupation had to.be 
proved need not necessarily bea to ouse not owned by a landlord, if in fact, on the 
date of the application and the suit, the house belonged to the tenant. The site 
which was the site of a' residential building, whether owned by the landlord or by 
the tenant, was in continuous occupation of the tenant for over ten years before the 
institution of the suit and therefore in that case the learned irige held that the 
tenant was entitled to purchase the site under section 33. In resent case there 
was no house at all o the date of the suit and even for a period 6 of three years prior 
to the institution of | ‘thie suit. In these circumstances-it is impossible to hold that 
the tenant was in ‘continuous possession during the requisite period of a site of a 
residential building within the meaning of the definition of “ kudiyiruppu”? in 
the Act. In my opinion, therefore, the view taken by the learned District Munsif” 
was correct and the decision of the Subordinate Judge is erroneous. 


appeals are therefore allowed and the order of remand is set aside and the 
ie of e District Munsif penne witk costs throughout. 
No leave, ~ 


y. S. Heri aana Appeals allowed. 
IN THE HIGH’ COURT OF JUDICATURE AT MADRAS. 
PRESENT :— Mr. Justice Sussa Rao AND Mr. JUSTIGE PANGHAPAKESA AYYAR. 


Korada Appala Sayanna - - .. Petitioner* 
v. i 

Sri Maharaja of Parlakimedi .» Respondent. 
: Ths Madas Tenants and Ryots Protection Act (XVII of TOAS); enon Da and (3)—Madras Estates 
Ward Act (I of 1908), section 77—Tenant’s rita nse stay of trial or recovery of reat—Depostt 
‘after time prescribed—Right to religf—Proceeding includes suit. 

A ramindar filed a suit in November 1946 for recovery of rent under section 77 of the Madras 
Estates Land Act against a tenant, but the tenant applied for stay of trial under the Tenants. 


and Ryots Protection Act, XVII of 1946, which came into force in October, 1946, On the question 
whether the deposit of the amount rent by the tenant after the prescribed time in tho Act would 
disentitle him to claim stay, 


Held: That the word ‘ proceeding ’ in clause (3) to section 4 of the Madras Tenants and Ryots 
Protection Act, is wide and comprehensive enough to include a suit also. If so in 
there would be no lacuna in the Act or injustice to either the landholder or the tenant. As tho 
tenant bad not made the deposit within the two months allowed he was not entitled to ask for stay- 
t 


Thiagaraja Iyer v. Abhisekha Kattalai of Tiruvarur Devasthanam, (1947) 2 MLL.J. 421, approved and! 
Petition under section 115 of Act V of 1908 pra that the High Court wil? 
be pleased to revise the order of the Court of th fe Spe Deputy Collector, 
Chicacole, dated 22nd March, 1948, in M.P. No. 6 of 1948 
S. Suryaprakasam and P. V. Ramachandra Rao for Petitioner. 
V. C. Gopalarainam for Respondent. 
The Ordert of the Court was made by 
Subba Rao, 7.—This is a revision against the order of the Special Deputy Collec- 
Pe Chicacole, dismissing an application filed for a stay under Act XVII of 1946. 
Peete ae is the Maharajah of Parlakimedi. On 15th November, 1946, 
S. No. 1177 of 1947 on she file of the Special Deputy Collector, Chicacole,. 
re recovery of rent from oe petitioner under section 77 of the Madras Estates 


z ; * GRP. No. 940 0f1948. | Veg ees : ° Roth January, 1950. 
a 15 tember, 1949. 4 i 
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Land Act. In the suit there is also an express prayer for the sale of the holdi 
for the recovery of the rent due to the plajntiff. The tenant. the petitioner, fil 
M.P. No. 6 of 1948 under. section 4 (3) of Act XVII of 1946 for stay of the trial 
of the suit. Three relevant dates may be noticed. The Act came into force 
on 4th October, 1946. The suit was filed on 15th November, 1946 and the 
deposit was made on 6th January, 1947. It is clear that the deposit was made 
more than two months after the Act came into force. The Special Deputy Collector 
dismissed the application on the ground that the deposit was not made within two 
months from the date of the commencement of the Act. The tenants filed the 
above revision. 


Mr. Suryaprakasam argued that under section 4 (1) (b) of the Act, he is entitled 


to a stay without complying with any condition for the deposit of rent. Section 4 
(1) reads as follows : 


(1) “ All suits, proceedings in exécution of decrees or orders and other proceedings— 
Ao) for the eviction of tenants from their holdings or land, as the case may be, or in which a 
for such eviction is involved, whether in addition to a claim for rent or not, or 


(b) in which the sale of the holding of a tenant or ryot for of rent is claimed and 
which are ing at the commencement of this Act or ma ceased in any civil or 
revenue court be stayed subject to the provisions of the following sub-section ......... 


(2) Vein EAD E a ae ae 
, from the date of the commencement of this Act or the date of institution of the suit, as the case may be, 
deposit in court for payment to the landlord— 


(D in the case of a suit instituted before the commencement of this Act, the arrears of rent 
due until the date of the commencement of this Act, at the rate claimed in the plaint, or an 
amount equivalent to rent for two years at the rate aforegaid, whichever is less, 

(ii) in the case of a suit instituted on or after the commencement of this Act, the arrears of 


na aé a eae or an amount equivalent to rent for two years at the rate claimed in the 
plaint, whichever is 


together with such interest as may be payable under law, custom or agreement.” 
* * * * * 


(D) If th the Anaya required a EA (2) or sub-section (3) or sub-section (5) is not made- 
within 


Sa ga ee EC at ee ae Gone a 
sub-section (5), aa roceed with the suit, execution proceeding or other 


as the case may be, from the stage which had been reached when the suit or proceeding was stayed.” 
It is manifest that section 4 (2) cannot conceivably have any application to a suit 
which is not for eviction. Indeed, the clause starts with the words “ where in a. 
suit for eviction there is also a claim for rent”. Mr. Gopalaratnam’s argument 
that I should put an emphasis on the words “ claim for rent” and ignore the words. 
“ guit for eviction” is doing violence to the of the said sub-section. 
But there is some force in his argument thst sub-section (3) applies to a case covered. 
bes section 4 (1) (b) and he is supported in this argument by the judgment of Govinda- 
achari, fa aroja Ty Iyer v. Abishega Kattalai of Tiruvarur Devasthanam'. But 
Eeo J., himself realised that the wo of that sub-section was not 
happily worded and the words “ other proceedings ” would be a curious phraseo- 
to.describe a suit. But, as he was not able to find a provision in the Act,. 
ch compels the tenant to epost the rent, he gave a wider meaning to the word. 

proceeding” and held that word was wide enough to include a suit. 


I am not paing my definite opinion on this matter. I feel some T 
about the correctness of this decision. As the matter arises very often, I think it 


wawal bah ey a ee ei eae I direct the posting 
of this case before a Ben 


In pursuance of the aforesaid order, this petition coming on for hearing, 
the Court delivered the following Judgment :) 


j (Delivered by Subba Rao, J.) 


The facts in this revision are simple. The Maharajah of Parlakimedi filed 
a suit on 15th November, 1946 for recovery of rent under section 77 of the Madras. 
nS T A 
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Estates Land Act. The Madras Act XVII of 1946, which provides for the tem- 
oa protection of certain class of tenants and ryots in the Province of Madras, 
e law on 4th October, 1946. The tenant made a deposit of the rent on 6th 
AANE, 1947, that is more than two months after the commencement of the Act. 
e applied for stay of trial of the suit under the said Act. The lower court dismissed 
the application on the grourd that the deposit was made after the prescribed 
time. The tenant filed the above revision. 


The learned counsel for the appellant, Mr. S. Suryaprakasam, contended 
that, on a proper construction of the provisions of the Act, the payment of rent 
by his client is not a condition precedent for obtaining stay. The relevant provi- 
‘sions of the Act may be extracted. 

“ Section 4 (1). Al suits, proceedings in execution of decrees or orders and other proceedings— 

i (a) for the eviction of tenents from their holdings of land, as the case may be, or in which a 
-claim for such eviction is involved, whether in addition to a claim for rent or not, or 

(b) in which the sale of the holding of a tenant or ryot for recovery of rent is claimed 
Souls EE a R be instituted thereafter in any civil 
-or revenue court shall be stayed m-bject to the provisions of the following sub-sections :—......++00.- 

Section 4 (2) Where in a nit for eviction there is also a claim for rent, the tenant shall within 
two months from the date of the commencement of this Act or the date of institution of the suit, as 
dhe case may be deposit in court, for payment to the landlord— 

IANG cas E eat Ak DE fhe mar Ngee o Ta the arrears of rent 
accrued due until the date of the commencement of this Act, at the rate claimed in the plaint or an 
-amount equivalent to rent for the two yoars at the rate aforesaid, whichever is lem, 

Gi) in the case of a suit instituted on or after the cammencement of this Act, the arrears of 
arent claimed in the plaint, or an amount equivalent to rent for two at the rate claimed in the 
liini whichever i Jem, toes with much interest as may be pa e under law, custom or agret- 
ment. ` 

Section 4 (3). In the case of a decree or order for eviction, if the decree or order provides for 
payment of rent, or in the case of a decree, order or other proceeding for the sale ofa holding to 
recover rent, the tenant or ryot shall, within two months from the date of the commencement of this 
Act, deposit in court, for payment to the landlord, the amount payable under the decree or order 
e ge aa re hs tt ae pan wily pee g the commencement of this 
Act, whichever is lem.” 

The contention of the learned counsel is that sub-section 2, section 4 does not 
ie pakai for recovery of rent and that therefore the tenant need not deposit 

e amount under sub-section 2, clauses (i) and (ii) as the case may be. In regard 
to sub-section g, his argument is that the said sub-section applies only to proceed- 
-ings after decree or order and in any view the word “ proceeding ’’ could not include 
suit. If his argument is accep the result would be that in the case of suits for 
recovery of rents, the tenant would be entitled to a stay indefinitely without any 
-liability on his part to deposit rent in court. This would be contrary to the clear 
intention of the Legislature and would cause great prejudice to the landholder. ~“ 


: If without doing violence to the language, we can construe the relevant provi- 
‘sions of the Act so as to avoid that result, we should do so. -In our view, the word 
“t proceeding”? in clause g is wide and comprehensive enough to include a suit 
also. If so interpreted, there would not be any lacuna in the Act or any injustice 
to either the landholder or the tenant. This view was accepted also by Govindaraja- 
chari, J., in Thyagaraja Iyer v. Abhishega Kattalat of Tiruvarur Devasthanam’. Though 
sthe learned Judge felt some difficulty, in order to avoid the lacuna he construed 
tthe word “ proceeding ™ in the same manner. In our view, the said judgment 
as correct. 5 

In the circumstances, the revision petition is dismissed but without costs. 

K. C. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.- 
PRESENT :— MR. JUSTIOR Govinpa Menon, AND MR. JUSTICE BASHEER AHMED 


ka 


~Muthuswami Goundan and another Y “Appellants * 
- LA : i 
Dhanushkodi Nadar and another : .. Respondents 
Limitation Act (IX of 1908), Articles 29 and 49—Applicability—Swit for recovery ty terang fully 
brized from plainti ASAN EF brine far E jaka PEE Tan naa Met ee ee 
Uf to bs deemed to ba compensation for the wrong ful seizure. 4 i 
Where the property wrongfully scixed from the plaintiff is all to be in the possession of th 
-defendan and the suit is for recovery of the said properties c ara š for the price of 
those arti as should be asked for under Order 20, rule 10, | Procedure Cod 
i Act 


29. 

“Where the goods wrongfully seized from the plaintiff had been sold and there passed into the 

hands of third parties, a suit against the defendant for the loss caused to the plainti by such wrongful 

scizure and being the ip per eaaa mia id Ska aa ad Ba and it should 
are 


“be brought wi one year the date of seizure, Where damages claimed and the justifi- 

-cation for the claim is the wrongful seixure of the articles, such should be deemed to be com- 

pensation for such wrongful seixure and Article 29 would apply to cases. $ 
Case-law reviewed. E 


Appeal against the decree of the Court of the Subordinate Judge, Coimbatore, 
an O.S. No. 153 of 1946, dated gth.September, 1947. - 4 

T. Venkatadri and K. Ramachandra Rao for Appellant. 

N. R. Sesha Aiyar for Respondent. ; 

The Judgment of the Court was delivered b i 

` Govinda Menon, F.—Defendants 1 and g in O.S. No. 153 of 1946 on the file 
of the Subordinate Judge’s Court, Coimbatore, appeal against the decree of the 
learned Judge esti Sapa to pay a sum of Rs. 2,200 with future interest and 
<osts to the plaintiff. ere is a memorandum of cross-objections by the plaintiff, 
objecting to the dismissal of his suit with regard to his claim for Rs. 3,500. 

The plaintiff claimed that he was the proprietor of a hotel by name The Star 
Biriyani and Meals Hotel in Coimbatore which was run in his own name and 
with his own funds. The ownership of the building was in the rst defendant, 
though originally the transactions were with both defendants 1.and 3. On the 
basis of the landlord’s right to the building in which the plaintiff was conducting 
his hotel, the 1st defendant filed O.S. No. 221 of 1949 on the file of the District 
-Munsif’s Court of Coimbatore, impleading only the 2nd defendant herein as a 
party defendant. The basis of the claim of the rst defendant was that the hotel 
was being run by the present, 2nd defendant and not by the plaintiff and as such 
the and defendant owed the 1st defendant arrears -of rent for the premises. The 
plaintiff further alleged that this suit by the 1st defendant against the and defend- 
-ant was a collusive one on a so called false agreement of tenancy and the decree 
was obtained collusively against the 2nd defendant. In execution. of that decree, 
the entire movable properties which were in the hotel-were attached and the plaintiff 
was also dispossessed of the premises: This was done on a day when the plaintiff 
‘was not in.the hotel premises but was away at some other place, and the decree- 
holder and amin drove away the plaintiff’s agents, removed the things and articles 
illegally and ynlawfully caused collusive records of delivery of possession. All the 
“articles which were in the premises were not mentioned in the attachment list 
but only some of them were so included, the rest being clandestinely removed 
at the instance of the 1st defendant, secreted and appropriated to his own use. 
Such of the articles as were specifically mentioned in the attachment list are set 
-ut in schedule-A to the plaint and those which have been secreted and appropriated 
are mentioned in schedule B to the plaint. . 

When the plaintiff came to know that the articles had been removed and that 
his servants were drivenwagit from the premises, he filed a claim petition relating 
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to the A schedule adel oa pe! but the same was dismissed by the District Munsif. 
Thereafter, the plaintiff filed a suit against the present defendant 1 and 2 on the 
file of the District Munsif’s court to set aside the order on the claim petition. But 
during the pendency of that suit, the 2nd defendant paid off the decree amount in 
O.S. No. 221 of 1948 to the 1st defendant and since decree was entered as satis- 
fied, the attachment was raised and the plaintiff’s suit had to be dismissed as it 
became infructuous. After the attachment on the properties was raised, the and 
oa ge! possession of them. It has to be mentioned that when the articles 
were a ed, the third defendant stood surety for custody and removed them 
to his own place and subsequent to the raising of the attachment the third defendant 
handed over those articles to the and defendant. The plaintiff therefore claimed 
recovery of the articles mentioned in Schedules A and B to the plaint which were 
valued at Rs. 1,000 and Rs. 1,200 respectively and there was a further claim for 

incurred by him for the wrongful attachment of those properties in the 
sum of Rs. 3,500. 


The ist defendant who was the plaintiff in O.S. No. 221 of 1943 denied the 
“allegations in the plaint and stated that the tenancy was in favour of the 2nd defend- 

ant and as the rent was not paid, he filed a suit against the and defendant, obtained 
a decree, attached the moveables in the hotel and had them entrusted to the grd 
defendant on surety and when the 2nd defendant paid the decree amount, the 
attachment was raised. It was further alleged by the 1st defendant that the plaintiff 
was only an agent or manager under the 2nd defendant in the very Biriyani Meals 
Hotel and the plaintiff had no right whatever over the moveables in the hotel as 
he was not the proprietor of the same. The 2nd defendant in his written statement 
supported the 1st defendant in the main and contested the plaintiff’s claim. The 
grd_defendant’s written statement mainly dealt with the necessity for the filing 
of .O.S. No. 221 of 1943 and how he took possession of the articles as surety. He 
also disputed the plaintiffs claim. sO 

The learned Subordinate Judge found that the plaintiff was the owner of the 
articles mentioned in the-A Schedule as well as such of the articles mentioned in 
the B Schedule which had not been entered in the attachment list. On that finding 
he came to the conclusion that there was wrongul attachment at the instance of 
defendants 1 to 3 with the result that a decree had to be given in favour of the plaintiff 
for that amount. The plaintff’s claim for damages to the tune of Rs. 3500 was 
negatived by the judge for the reason that the suit to that extent was barred under 
Article 29 of the Limitation Act, having been brought more than one year after the 
date of attachment and seizure. The learned judge did not agree with the defen- 
dant’s contention that the suit as regards the recovery or the return of the moveables 
in Schedules A and B to the plaint was barred under Article 29 of the Limitation 
Act but was of the view that either Article 48 or Article 49 would be applicable. 
The attachment and seizure of the moveables was on 12th March, 194g and the 
suit itself was filed on 12th February, 1946, that is, within three years of the 
date of seizure. 

We shall first of all consider the question of limitation and in doing so, the 
sustainability of the memorandum of cross-objections can also be disposed of. The 
basis of the plaintiff’s claim with regard to the moveable in the Aand B Schedules 
is the wro retention of the same by the and defendant, and as such the 
relief prayed for was that the defendants should return the articles to the plaintiff, 
With regard to the damages, the allegation in the plaint was that since the plaintiff 
was unlawfully deprived of the continuance of his hotel business by the fraudulent 
conduct of the defendants, he had suffered damages by the loss ofa rufining business 
which was estimated at Rs. 100 per month. It is therefore clear that the relief 
so far as the A and B Schedules are concerned is the return of these articles failing 
which under Order 20, rule 10, Civil Procedure Code the price of those articles 
had to be claimed. - : | 

`- For the appellants it is urged that the suit for the“feco of the moveables 
mentioned in the A and B Schedules, would fall under Article 29 of the Limitatiom 


` 
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Act which lays down that for Sie arate for wrongful seizure of moveable property 
under a legal process, the period of limitation is one year from the date of seizure. 
The question therefore is whether the plaintiff’s claim for the réturn of the articles 
is one for compensation for wrongful seizure of moveable property. In support 
of his contention Mr. Venkatadri for the appellants invited our attention to various 
decisions, the earliest of them being Murugesa Mudaliar v. Jattaram Davy), where 
it was held that in a suit for compensation for wrongful seizure of moveable pro- 
perty, where the compensation sought is the value of the seized,. as well 
as a claim for damages which was consequential to the wro “seizure, the period 
of limitation applicable is one a under Article 29 of the Limitation Act. At 
page 626, the learned Judges-held that there is no reason in principle-for making a 
distinction that a suit for compensation for seizure of moveable property when 
the compensation is merely the value-of the goods should be governed by Article 49, 
whereas a compensation for damages should be governed by Article 29, and the 
Legislature never intended that any such distinction should -be made, because 
Article 2g is quite general in its terms and was intended to apply to all cases where 
all wrongful seizure was made under a | rocess. This decision was followed 
in Narasinharao v. Gangaraju, where Sir Arnold White, C. J., reaffirmed what he him- 
himself had stated in Murugesa Mudaliar v. Fatiaram Davy, with whose view Pinhey, 
J., concurred though Sankaran Nair, J., dissented. The majority view was that 
‘Article 29 should riot be construed as limited to claims for consequential agan 
and as not applicable to cascs where the plaintiff seeks only to recover the ue 
of the seized, or the sale proceeds, if the property had been sold. Both 
these decisions were again considered in Pannaji Devichand v. Senaji Kapurchand*, 
where Kumaraswami Sastri, J., and Reilly, J., gave expression to the opinion 
that, Article 29 applies to all cases where moveable property is actually seized and 
that seizure is wrongful, ie adan Oe of limitation being the date of actual 
seizure. Our attention was also wn to the decision in Ramnarain v: Umrao 
Singh*, a decision of a single ude, and Maung Hla Han v. Delia Trading Co,', 
a judgment of Leach, J., as he then was. Banerji, J., in Ramnarain v, Umrao Singh*, 
held that the limitation applicable. to a suit for damages on account of an alleged, 
unlawful attachment of a shop belonging to the plaintiff was that prescri by 
Article 29 of the Indian Limitation Act’and the limitation began to run from the 
‘date of attachment. The observations in -Maung Hla Han v. Delta Trading Co.*, 
are also to the same effect. ` : le! gal g 

In the other hand the respondent’s counsel contends that the proper article 
applicable is either Article 48 or Article 49 of the Limitation Act, either of which 
prescribes a period of three years. ‘Mr. Sesha Aiyar for the respondent relies 
upon Krishna Aiyar v. Sudalaimuthu Pillai®, and Venugopal and Bros .v Gopal Chsttiar’, 
in both of which cases it was held that the article applicable was Atticle 49. He 
‘also cited before us a deicision of a single Judge te Parshadilal v. Chandan*, holding 
that a suit for return of property which had een apes attached and subse- 
«quently released from the attachment is governed by Article 49 and not by Article 29, 
as it is not one for compensation for wrongful seizure. Time for such suits begins 
to run from the time when the property is wrongfully taken or injured or when the 
.detainer’s possession becomes unlawful, i.e., after it is released from attachment. 

With regard to the moveables enumerated in schedules A and B to the plaint, 
the suit is for reco of them in specie and if that were not possible, for their price. 
Can such a suit be held to be one for compensation for wrongful seizure. We 
think that such a suit cannot be classified as one for compensation for wrongful 
‘seizure. A converse case to the one we are now considering was decided in Muru- 
gisa Muda v. Jotharam Davay’. What happened there was that in execution of 
Le 
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of a decree, certain goods were attached and the appellant therein filed a claim peti- 
tion stating that the goods belo to him and not to the judgment-debtor. 
The claim having been disallo he filed a suit and obtained a declaration of 
his title to the goods. But priorto the decree granting hima declaration, the 
attached goods had been sold and certain third parties had become the purchasers. 
thereof. In such a state of things, the appellant whose right to the moveables. 
had been declared, filed a suit for the recovery of the goods or their value against. 
the defendants who were the decree-holders in the earlier suit. It was held that 
since the goods were not in the possession, or under the control of the defen- 
dants, but had been sold and purchased, by third parties, the plaintiff was not entitled. 


toa decree for their recovery in ie and his only remedy was by way of 
damages for the wrongful taking of his goods at the instance of the defendants. 
It was further held that the suit being framed for the recovery of ific moveable 


property was governed by Article 49 of the Limitation Act and the alternative: 
prayer for the value of the goods as comepensation must be read as ancillary to the 
main relief. This decision lays down that if the attached goods had been sold. 
in court auction and passed out of the ion or custody of the defendants, 
then, a suit for the recovery of the moveable in specic would not lie. In the present. 
case, the plaintiff claims the recovery of the articles and it is admitted that the second. 
defendant had possession of the same. The learned counsel for the respondent 
distinguished the cases in Murugesa Mudaliar v. Jattaram Dai, Narasimharao v. 
Gangaraju’ and Panngji Devichand vy. Senaji Kapurchand® on the ground that in all 
those cases the suit was for compensation for wrongful seizure not for the actuak 
recovery of the goods seized. In our opinion the distinction that he seeks to draw 
is well-founded. Both in Murugesa Mudaliar v. Fattaram Davy? and Narasimharao- 
v. Gangeraju*, there was no prayer for the recovery of moveables in speciet There 
was no request to the court that the actual articles were to be delivered over to the 
plaintiff. The prayer in both of them was for a sum of money being the price 
of those goods which had passed out of the possession of the defendants also. The 
decision in Murugesa Mudaltar v. Fattaram Davy) was an off-shoot of the decision in. 
Murugesa Mudah v. Fotharam Davay*, already referred to. When finally the b 
Court held in Murugesa Mudali v, Jotharam Davey‘ that the frame of the plaintiffs 
suit could not be for recovery of possession of moveables in Specic because those 
articles had 1 of the defendant’s possession or cohtrol, the plaintiff filed 
the suit for and was confronted with the plea that more than one year 
had elapsed from the date of seizure. It was this subsequent suit that came up 
in Murugesa Mudaliar v. Jattaram Davy! and the majority of the judges held that 
the suit was barred under Article 29. Bets bom these decisions together it. 
would follow that if the plaintiff had, in the first instance, framed his suit for 
famnen caused by Wie wrong ial seius wikia one year of the actual date of seizure, 
he would have succeeded. e facts in Narasimharao v. Gangaraju*, are also similar 

because even there the goods had been sold pending the plaintiff's suit for declaration 
that he was entitled to them. Such being the case, the defendants in the case in 
Narasimharao v. Gangarafu* were not in possession of the articles and the frame of the 
suit could be only for the price of the goods sold. Pannaji Devichand v. Sengji Kapur- 
chand? is a case where no question of the recovery of the articles ever arose, since 
the suit simpliciter was only for damages and therefore that decision cannot have 
any application to the present case, A perusal of the facts in Ramnarain y Umrao 
Singh! and Maung Hla Han v. Delta Trading Co.* also reveals the circumstance that 
in both these cases there was no claim for the recovery of the actual articles. It 
scems to us that useful guidance can be had for the decision of this case from the 
case reported in Krishna Aiyar v. Sudalaimuthu Pillai? and Venugopal and, Brother v. 
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Gopal Chettiar!. | In the first of those cases Leach, C.J. and Shahabuddin, J.. were | 
of opinion that where moveable property belonging to the plaintiff had been wrong- 
fully attached and taken possession of by the defendant and after the plaintiff suc- 
ceeded in getting an order for delivery of the articles, it was found that some 
of the articles had been removed and the plaintiff filed a suit for, the recovery 
of such articles, the suit was not for compensation for wrongful seizure of moveable 
property but was one for wrongful taking or injuring, or wrongfully detaining, , 
propery and as such the appropriate article was Article 49 of the Limitation Act.” 
e learned Judges were also of opinion that Article 49 could not apply because the | 
defendant therein could not ‘be said to have been in possession of the roperties on 
the date of the suit. On this view it was held that Article 49 was applicable. It seems 
to us that some of the observations contained in Krishna Iyer v. Gd andha Pillai’, 
run counter to the decisions in Narasimharao v. Gangaraju,* and Pannaji Devichand v. 
Sonaji Kapurchand*. For the’decision of this case, it is unnecessary for us to so far 
as to say that even if the defendants are not in possession of the wro y seized 
a claim for compensation against such defendants would fall under Article 49 
of the Limitation Act. Venugopal and Brother. v. Gopal Chsttiar, was a case where a 
tailor had been deprived of his sewing machine as a result of wrongful attachment 
and when his claim to his machine was established it was found that some parts of 
the machine were missing. In such circumstances, Yahya Ali, J., was of opinion 
that the limitation must be computed cither under Article 48 or under Article 49 of the 
Limitation Act and not under Article 29. The learned Judge referred to Krishna Iyer v. 
Sudalimuthy Pillai*, and F. P. E. Pughv. Ashtosh Sen’. The earlier case in Panagyt Dei- 
chand v. Sonaji Kapurchand*, and Murugesa Mudali v. Jotharam Davay’, were considered 
and distinguished. We are therefore of opinion that where the property wrongfully 
seized from the plaintiff is alleged to be in the ion of the defendants, and the 
suit is for recovery of the said properties Surla with a prayer for the price of those 
articles, as should be asked for under Order 20, rule 10, Civil Procedure Code the 
plaintiff can take advantage of Article 49 of the Limitation Act and could not be 
confronted with Article 29. Where the goods wrongfully seized from the plaintiff 
had been sold and thereby into the hands of third parties, a suit against the 
defendant for the loss ca to the plaintiff by such wrongful seizure and sale, 
being the price of the goods so sold, would be governed Article 29 andit should 
be brought within one year from the date of seizure. e decisions quoted, for- 
the appellants come within the second category mentioned by us and since in the 
t case the suit is for recovery of possession of the specific moveables, from. 
fhe custody or control of the defendants, it seems to us that the decisions quoted by 
the respondent are applicable and the suit to that extent is not barred. os 


Then comes the question as to whether the plaintiff’s claim for damages on the 

und that he had been deprived of the use of the articles and thereby prevented: 

m. running his business is to be st pa The learned subordinate Judge as we have 

y stated was of opinion that the plaintiff’s claim was for aara on the ground’ 

that he has been deprived of the use of the articles by reason of cir having been. 
taken away by the defendants,and as such it was in the nature of ‘compensation 
for wrongful seizure. Mr. Sesha Aiyer contends that on a proper reading of the: 
lairit it cannot be said that his claim was for compensation for wrongful seizure 

Put that it was for damages suffered by him as a result of the deprivation of the conti- 
nuance of his business. He particularly refers to ‘paragraph 14 of the. plaint as 
well as to paragraph 18. On a careful perusal of the plaint it seems to us that the: 
justification for the claim for damages is the wrongful seizure of the articles and that | 
bank so, such damages should be deemed to be compensation for such wrongful 
scizure. ThateArticle 29 would be applicable to such cases is evident from the deci- 
sions we have discussed when considering the defendants’ claim to the effect that the 
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suit for-the recovery of the value of the articles is barred. In addition we may also 
refer. to, Yellammal v. A a Natick, Ramaswami Iyer v. Motha Venkatasanjiva Chetti 
and others?, and E. G. M. Fim v. C. M. Banking Co.*. The principles laid 
down in those cases can also be applied to the plaintiff’s claim for damages. It 
seems to us that the learned Subordinate Judge was right in holding that the claim 
for damages being compensation for wrongful seizure is barred under Article 29. 
The memorandum of cross-objections should therefore be dismissed with costs. 
Asa result of our decision that the Plaintiff’s suit for the recovery of the articles 
in A and B schedules or their price is not barred, we have further to consider the 
-question of fact raised by the ap ts, viz., that the plaintiff was not the owner of 
e articles seized as a result of the attachment, and even if he were, it has not been 
proved what the proper price of those articles was. The learned Subordinate Judge 
discussed the evidence with care and came to the conclusion that the plaintiff 
was the owner. He referred to Ex. A. 2g, as well as to Ex. A. 11, A. 3, A. 4, A. 6 
A. 12, A. 18 and A.14. It was the plaintiff who issued the invitation for the open- 
ing of the hotel and it was to him that the third defendant wrote under Ex. A. 2 
to arrange for the registration of the lease deed. The lieence fee was paid by the 
laintiff as is evident from Ex. A. 4. Ex. A. 6 isa letter by the Municipal Electrical 
Ta gin ceri wahe plait asking him to ead tie lease deed for perusal and return. 
- Ex. A. 3 shows that it was the plaintiff who paid the licence fee. We have carefully 
me through the evidence of the plaintiff examined as P. W. I. as well as to the 
deponia of the second and third defendants examined as D. Ws. 4 and 3 respect- 
ively. We have no hesitation in holding that the ownership of the articles attached 
vested in the plaintiff. 
The only other question is regarding the price of the articles. ` -The learned 
Subordinate Judge in ph 13 of his judgment comes to the conclusion that 
on the evidence of ihe defendants the value of the articles would at least be Rs. 1,400. 
The plaintiff in his examination-in-chief has deposed that the articles would be 
worth Rs. 2,200. There was no cross-examination on this point. In such cir- 
cumstances, considering the fact that the plaintiff’s suit for setting aside the dismissal 
of his claim petition was rendered fruitless by the collusive conduct of the ist and 
end defendants in entering up full satisfaction of the decree, we are of opinion 
that the attachment of the moveables was due to active collusion between defendants 
1 anda. In these circumstances, we see no reason to differ from the learned Subordir 
nate Judge holding that the plaintiff is entitled to get a return of the articles mentioned 
in the A and B schedules for which he fixed the price of Rs. 2,200. Though better 
and more specific evidence could have been adduced on behalf of the defendants 
if they disputed the value of the articles, in the absence of such evidence we cannot 
‘say that the learned Judge erred in his estimation. A perusal of Ex. B-g where the 
-description of the properties and their price are entered will show that the articles 
“were ridiculously undervalued. The admission of the and defendant in Court is suffi- 
cient to show that the articles would be worth much more. There is the further fact 
-that the and defendant himself admitted that there were other articles in the hotel 
which were not mentioned in the A schedule. This circumstance coupled with the 
fact that the plaintififf has produced receipt for having purchased some other - 
articles which do not find a place in the A schedule, justifies the decision of the 
learned Subordinate Judge in holding that the articles in the B schedule also belong 
to the plaintiff and were surreptitiously withheld from the attachment list by the 
defendants. We are therefore of opinion that the learned Subordinate Judge was 
Tight in holding that the plaintiff is entitled to a sum of Rs. 2,200 as the value of the 
articles in the A and B schedules. Mr. Venkatadri has not been able to show us that 
the ownership of these articles was in the 2nd defendant and in such tircumstances 
we have to confirm the decree of the learned Subordinate Judge. The appeal is 
dismissesd with costs. : Ki 
V. S. ——— Appeal dismissed. 


1. (1914) 26 M.L. J. 166 : T.L.R. 38 Mad. 972. 3- ALR. 1940 Rang. 276. 
a. (1909) 10 M.J.T. 381. ee 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.  _- 
Present :—Mnr. Justice BASHEER AHMED SAYEED. f 


Rajammal and others é .. Petitioners.* 
-D 5 ; 
Cond kra Cadr (Y Y 1008); Order 6, rule 1'7—Powers of Court to allow amendment of written stats- 


A written statement or plaint cauld be amended at any stage, if there are sufficient grounds 
shown for that purpose. 

During th of an appeal against a decree obtained by a widow fi tenarice from 
out of the ares ot father in the hands of his heir, the latter ı a ae E 
written aaia n e o Kama qe to the efiet tha: the widow having become un- 
chaste forfei ts to maintenance decreed in her favour, ppella refusing 
to allow the aaea boc id revilon- i > S 

Held ; Since the question raised in the application for amendment į important | 5 
Nan again | gajian saba aa gen Ta regas aapa par the apnea eso cae 
the ends of justice and also avoid multiplicity of proceedings if the petition for amendment of the 
written statement is granted. i | 

Petition under section 115 of Act V of 1908 praying that the High Court will 
be pleaed to revise the order of the District Court, North Arcot, at Vellore, dated 
8th April, 1949, in I. A. No. 127 of 1949, in A. S. No. 182 of 1948 (O. S. No. 105 
of 1945, District Munsiff Court, a 

N. R. Raghavacharier and V. C. Sri Kumar for Petitioners. 

A, Nagarajan and A. Viswanathan for Respondent. 

The Court delivered the following 


JUDGMENT.— This petition is against the order of the learned District Judge 
of North Arcot at Vellore refusing to grant the application of the petitioner to 
amend the written statement or in the alternative to receive additional written 
statement under Order 8, rule 9, and Order 6, rule 17 and section 151, Civil 
Procedure Code. 

The case of the petitioners is that the respondent in this petition obtai 
decree from the District Munsiff’s Court of Arni granting her ee Pon ott 
of the properties of her father, and in the hands of his heir. The respondent is a 
widow and she was not able to get any maintenance from her own husband’s 
estate. Relying on the contention that she did not get any maintenance from her 
husband’s estate the District Munsiff decreed maintenance. to the respondent 
- to be paid from out of: the properties in the hands of the petitioners. The 

titioners before me have filed an appeal against that decision and that appeal 
being 182 of 1948 is still ding. er the decree and after the filing of 
the appeal, the petitioners have come to know that the respondent Sg oes 
leading an unchaste life.and that on the 15th October, 1948, she gave birth 
to an illegitimate child. Having come to know this state of things, the petitioners 
have applied to the District Judge by I. A. No. 127 of 1949 for amending their written 
statement filed in the suit raising a defence to the effect that the respondent in the 
appeal having become unchaste forfeits the right to the maintenance decreed in 
her favour by the decrée of the lower Court. . : a f ‘ 

‘Prior to this application, it transpires that the petitioner also made two other 
applications, one being 591 of 1948 for, receiving additional evidence in the appeal 
and the other being 68 of; 1949 for excusing the delay in filing additional evidence 
which came into their possession later. Both these applications were dismi 
It is not necessary for me to refer in detail to those applications for the purpose of this 
application, except to say that in the first of the said applications, the petitioner 
stated that they had a serious suspicion that the respondent in the appeal was leading 
„an unchaste life and since they had not material enough to conclusively prove that 
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she was unchaste and out of consideration for reputation of the family, they did not 
raise it as a defence to the suit when it was tried by the District Munsiff. 

The contention that is now to be considered in this petition is whether the 
petitioners are entitled to have the written statement amended or in the’ alternative 
to file an additional written statement. It cannot be disputed that a wrtitten state- 
ment or a plaint could be amended at any stage, if there are sufficient grounds shown 
for the . In this case, the petitioner’s contention is that since it has become 
established by reason of the certificate of birth obtained by the petitioners that the 
decree-holder, namely, the respondent in the appeal before the learned District Judge, 
has been oe an unchaste life and has subsequently given birth to an illegitimate 
child, she would not be entitled any more to receive the maintenance allowance that 
has been ted to her by the decree in the Suit No. 105 of 1945. It is the established 
law that there isa moral obligationon the Hindu father to maintain a widowed 
daughter. It has also been well established by a series of authorities that this moral 
obliga Hon becomes a legal one when the property of the decased father is inherited 
by the heirs. But this legal obligation is based on the principle that the heirs take 
the pro for the spiritual benefit of the propositus. But no authority has been 
placed before me by the counsel for the petitioners or by the counsel for the res- 
pondent on the point that a widowed daughter of a Hindu father receiving main- 
tenance from out of the property of her father in the hands of the heirs will be entitled 
to continue to receive the maintenance allowance. notwithstanding the fact that 
she has become unchaste, This is an important point of law that has not yet been 
decided by any Court in this country and it will not be proper on my part to decide 
this important question of Hindu law in the course of a civil revision petition of the 
type which I am now disposing of. Since it is an important question of law which 
arises in the petition filed by the petitioner before the learned District Judge and 
since it is a very important legal question the benefit of which the petitioners are 
entitled to take, it will be in the interests of parties that an opportunity should be 
afforded to both parties for that question being discussed and decided upon. It is 
also apparent that this matter as to whether a widowed daughter of a Hindu father 
will forfeit her right to maintenance from out of her father’s estate in the hands 
of his heirs by reason of her proved unchastity, can be agitated in separate pro- 
ceedings notwithstanding the result of the appeal now pending before the learned 
District Judge. It will also be the case that the same result will follow if the matter 
is agitated in the course of the appeal, by means of the present petition for amendment 
of the written statement being alowed: 

After a careful consideration of all aspects of the case, I consider that it will 

meet the ends of justice and also avoid multiplicity of proceedings if the petition of the 
petitioners for amendment of the written statement or filing of additional written 
statement is granted. It will not be in the interests of te panties either, particularly 
the respondent, that she should be allowed to face litigation and put to 
unnecessary and delay in securing her right to maintenance, if the proposi- 
tion of law contended for by the petitioners is not ultimately upheld. , 
. [n this petition, I do not think that any question of allowing starvation allow- 
ance to the widowed daughter, who is the respondent in the a before the 
District Judge, arises. On the whole, I consider that there is a su tial ground 
for allowing the petition for amendment of the written statement. I set aside the 
order of the learned District Judge and direct that the petition for amending the 
written statement or in the alternative for receiving the additional written state- 
ment should be allowed. Since the petitioners are receiving an ind ce and that 
too at a very late in the course of the ap it will be but right and proper 
that the petitioners should be directed to pay Rs. 75 to the respondent before the 
additional written statement or amendment is received by the Court. The written 
statement will be filed within one month from the date of receipt of this ofder by 
the lower Court. No order as to costs in this petition. 


V.S. : 7 f Petition allowed on terms. 


X 
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` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


. : PRENT — MR, Jusriag, SoMASUNDARAM, 
A. R: Krishnaswami Chettiar ; l .. Petitionsr.* 

Madras Rice Licensing Order (1947), clause 2 (1) and Act XXIV of 1946, section 9, daass (2)—Validity 
ef Rice Mill Licensing Onset il regag ad Wara of 1946 anah E , 

“Rice” cannot be grown from the land. It is only paddy that is grown in the ground and it’ 
has to be converted into ree some process. Such proces may be by hand pounding or by moans 
of it in a mill Rice ore is a production by the mill and under clause (2) of section 3 
of Act: of 1946, it could be Madras Rice Mills Licensing Order, 1947, is there- 
fore intra vires of cl fay of action 9 of the Act The order will also fall within the scope of the 
which is very wide in its terms, 


1949, and made in S. T. C. No. 837 of 1948. : 
S. Gopalarainam for Petitioner. | : a e 
The Assistant Public Prosecutor (4. ‘5. Sivakaminathan) ‘on behalf of the State. ** 
The Court made the following , 


Orpvgk.—The petitioner has been convicted by the Additional First Class: 
Magistrate, Kumbakonam and ‘sentenced to a fine-of Rs. 200 for having hulled 
paddy in his rice mill without a licence, an offence punishable under section 7 (1) 
of Act XXIV of 1946 read with clause 2 (1) of Madras Rice Mills Licensing Order, 
1947. 

The facts are these. The petitioner is the owner of a rice mill at-Kuttalam. 
and his milling licence is No. 8 of 1943. “By an order of the Collector of Tanjore, ; 
dated 21st July, 1948, the said licence was. suspended for two months. and this. 
offence was on 31st August, 1948. On that day when P. W. 1, the Revenue Inspector - 
of Kuttalam, by the side of the mill he heard the noise of the mill working.’ 
So he the premises and found the brother of the’ accused hylling boiled, 
paddy. When questioned, the brother asked to be excused. P. W. 1 thereupon 
prepared a statement and asked the brother to sign the same. When the latter 
was about to sign it, the accused came in and prevented him from doing s0. 
The accused then asked the person who had brought the paddy to take it away 
and the rice that was milled was then taken away. P.W. 1 estimated the quantity. 
hulled at 2 kalams. The above facts are spoken to P. W. 1 and he is supported in 
his evidence by P. W. 2, a karnam who happened to accompany him at that time. 


The defence is one of total denial and that the case was falsely foisted on the 
accused on account of enmity. The accused examined witnesses in support of his 
version, 


The lower Court rightly disbelieved the version of the defence witnesses and 
accepted that of P. Ws. 1 2 against whom nothing could be said.. . 


In revision it is first contended that P. Ws. 1 and 2 should not have been believed. 
particularly in the absence of the production by seizure of the paddy hulled in the 
mill and the petitioner should not have been convicted on their evidence. It is. 
clear from the evidence of P, W. 1 that the person who brought the paddy was. 
asked to take it away and it was taken away by him. In the circumstances, it was 
not possible for P. W. 1 to produce the rice. Even otherwise I do not think the mere 
non-production of the rice is sufficient to disbelieve the prosecution witnesses, 
I entirply agree with the lower Court in believing the evidence of P. Ws. 1 and 2 
and disbelieving the defence witnesses. On the facts therefore the offence is made 
out. 





*Cr.R.C. No, 896 eg i grd April, 1950. 
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The next contention is that the Madras Rice Mills Licensing Order of 1 ik 
in so far as it relates to prohibition of hulling paddy except in accordance with 
conditions of licence issued by the Collector of the District as required by clause : 
of the order is ulira vires of clause 2 of section 3 of Act XXIV of 1946. The conten- 
tion is that under clause 2 of section 3 provision may be made only for regulating 
by licence or permit, the production or manufacture of an essential comm odity, 
and hulling of paddy into rice is not roduction or manufacture within the meaning 

clause 2 of section uction”? according to the contention of. the 
po conen, means only p uction in its native state, t.e., produced in the ground 
and the word ‘ manufacture” cannot be said to apply to the process:of converene 
paddy into rice and therefore clause 2 of the order is ultra vires: - 


Now the word ‘produce’ or ‘ production’ is not defined in the Act or ones, 
Tt is therefore necessary to consider, what it means in the seton: The word 
* produce.’ or ‘ production ’ 


“has not a meaning ‘pitas gi eats tans O bee it in the 
statute in it occurs 


adhan L.J., in H Stasngl v. The American Tobacco Company!.) In Bowes v. 
Cresswell, J., observed as follows =.. 


EE seh e A of dimes BORG el ag MS 
coal is a produce and coke is baked coal.” 

Produce does not-therefore mean produce in its native state. In the Law Lexicon 
by P. Ramanathan, I find’ the following. The word produce . 

“is not necemarily confined to what is grown from the ground. It refers also-to a finished 
artidlė or sent fnihed article miade fat Tiwi material Thus molasses can fairly be called the pro- 
duce of sugar mill”. 

In any evént rice cannot be grown from the land. ' It is only ‘paddy that is grown 
in the ground and it has’to be converted into rice by some TOCESS. ` Such’ process 
may be’ by handpdunding or by: means of hulling in a . Rice ‘therefore is a 
Production by the mill and ander clause 2 of section 3 it could be regulated. The 
adras Rice Mills Licensing Order is therefore intra vires of clause 2 of section 3 
of the Act. Apart from this the order will also fall within the scope of the powers 
under section g (r) which is very wide in its terms. The Madras Rice Mills 
Order in its preamble says that it was in the exercise of the powers 

Gn ey a (i) and (ii) of Act XXIV of 1946 that the order was issued. 
The order in question is’not therefore wlira ores and the conviction is for a 
violation’ of the provisions óf a lawful order. The point of law also fails. "The 
conviction and sentence are. confirmed. 


are, 
K.S. e NU Petition dismissed . 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' Present — MB. P.V. RAPANA R CMS AEE AND MIR J Drie R ERNAS 
swaMi NAYUDU. - 


~ ‘Fhe Coimbatore’ Kamala Mills, Ltd., by its Managing: Agents, R.V. 
< Lakshmiah 


Naidu and Company, eo es Hea ue 
vag Amel Naidu ce Applian S 


4 `, 
v. =e a \ rT, <a 
Ge Gohan ca elie oie. ah 7 nes oe < Baspondents. .. 
in Cae of shares— Povar giorn» ‘to „directors , bat ‘k gar Rowin, ee 


4 The Gourt will nót conirl the eee of a” discretion given by the articles of'amociatitin of m 
aan Aa i a ARS AN a aan 


goot 
~ ‘ 


-j 
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bona fide, The presumption would be that they had acted bors fds and the-onus would be on the 
person challenging their action to establish the lack pf bona fides and the impropriety on their part. 


debted to the com in any manner whatsoever or if the Directors not approve of the 

not be obliged to give any reason for not approving the transferee”. The 
Directors of the com acting under the power conferred this article refused to register the 
transfer of a number of in favour of the plamtiff who purchased them, In a puit by. the 
plaintiff for a mandatory injunction directing the company to register the transfers in is name it 
was alleged that there was no lawful excuse or justification for the refusal to register the transfers 
and that the action of the Directors was not bens fide. $ 


nition of th > ranafer of shares in favour of the im it precludes the lity ofa disapproval 
Ga ] i A RA 
a vaste! Pa ob at aay tale anced the DECO to conse to eat the MATAH 
as a person who could be approved, it must be held that the disap by the Directors could not 
have been on any ground personal to the plaintiff. Disa) on other grounds would not be 
open to them to clothe them with the power under the above Article of Association. In the ‘drcum- 
stances, the refusal of the Directors to register the transfer of shares in favour of the plaintiff was 
improper and not boma fade. - . giae vse 
Appeal against the decree of the Court’of pears Ce of Coimbatore, 
dated the 14th day of March, 1946, and passed in Original Suit No. 108 of 1945. 
” G. R. Pattabkiraman and R. Ramasubbu Aiyar for Appellants. 
T. L. Venkatarama Aiyar and M. R. Narayanaswami for Respondents. 
The Judgment of the Court was delivered by , 
_ The Chisf Justice —The facts which led up to the suit out of which this appeal 
arises are not in dispute. The first defendant is a public limited company incor- 
rated under the provisions of the Indian Companies Act. The plaintiff purchased 
m defendants 2 to 12, who were shareholders of the company, a total number 
of 172 shares and applied to the company to register the transfer of the shares in 
his name in the books of the ka yani On gth January, 1945, the company 
wrote to the intiff that the of Directors of the company had refused to 
ister the shares purchased by the plaintiff in his name at a meeting held on 
5th January, 1945 The share certificates and the transfer .deeds were therefore 
returned to the plaintif. On roth anuary, 1945, the plaintiff wrote to the company 


alleging that the Directors’. to register the transfers was arbitrary, unjust 
and opena to law and gave them notice that unless they ised the transfers' 
in his favour and i them he.would seek redress in.a court of law. To 


this the company rep ed that the Directors had acted in good faith and had refused , 
to register the. transfer after due deliberation and the .transfers could not be given 
effect to. Thereupon the plaintiff filed the present suit in the Court of the Sub- 
ordinate Judge of Coimbatore for a mandatory injunction directing the company 
to register the transfers in his favour of the shares mentioned in Schedule A:to the 
plaint and to enter his name in the register of share holders of the company in respect 
of the ‘said shares in the place of the names of deféndants 2 to 12. In his plaint 
he-allegéd that there was no lawful excuse or justification for the refusal of the 
company to register the transfers in his favour. They had been duly executed 
and stamped and the form of transfer prescribed by the articles of association 
had been, followed and all material particulars had heen furnished. The plaintiff 
stated, that nothing was due to the company by.the transferors or himself solely 
or jointly and that the company could have no personal objection to the transfers - 
by reason of his status, education and business experience and also. because he was 
siceady a. share holder of the company and they had registered the transfer of. 
about. 40 shares in his favaur before the .purchase of the shares in question. The. 
plainti tated-_that-the action- of the—-Directors -was-not bona fides because 
the partners of thé Managing, Agency firm of the first defendant. company wanted 
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the plaintiff to sell to them the shares purchased by him to enable them to secure 
an increasing control over the affairs of the first defendant company, but he would 
not accede to their est, and mortified at this and with a view to coerce the plaintiff 
to sell the shares to them the Directors of the company were influenced to refuse 
the registry of the transfers sought by the plaintff. The company in the written 
statement filed on its behalf pleaded in defence that under Article 37 of the Articles 
of Association of the com the Directors were given powers to refuse registry 
of any transfer without aAa reasons therefor and. that the Directors 
had acted bona fide and in the best interests of the company. The 
company also denied that the action of the Directors was not bona fide. 
The learned Subordinate Judge who tried the suit held that the Directors 
must be deemed to have acted arbitrarily in refusing to register the 
transfer in favour of the plaintiff and that their action was” not bona fide and 
could not be upheld.’ He came to this conclusion mainly on two ‘grounds, 
(1) that five or six months before the date of his application for the transfer o registry 
nie eh of the suit shares the company had no objection to the recognition of the 

er of certain other shares in his favour, and there was no suggestion that 
anything had taken-place subsequent to the date of recognition of the prior transfers 
which made it undesirable that the plaintiff should be a member of the company 
and (2) the conduct of the Directors was due to a mala fide motive because the 
refusal was the result of the unwillingness on the of the plaintiff to sell the 
shares which he had purchased to the Managing Director. The learned Judge 
incidentally was also inclined to hold that there. could be no valid refusal on the 
ground that the Directors did not approve of the proposed transfers in the case 
of a m who was already a member of the company. He decreed the suit 
and the first defendant is the appellant before us. ‘ 

The material article is Article 37 and it runs as follows: 

“ The Directors may decline to register any transfer of shares in respect of which any member 
solely or jaintly with others is indebted to the company in any'manner whatsoever or if the Directors 
shall not of the proposed transferee, and cy shall not be obliged to give any reason for not 
approving transferer.” . : 

Admittedly the company did not specify either in their letter to the plaintiff 
or in their written statement the ground of their rejection ofthe plaintiff’s applica- 
tion for registry of the shares. Mr. Pattabhiraman, learned co for the company, 
contended that the company was not bound to specify the groumd, and he relied 
on the language of the Article and certain decisions of the English Courts, In 
our opinion the company was bound to specify which of the two grounds mentioned 
in the Article was the ground on which the Directors declined to register the transfer. 
This they were bound to do, but what they were certainly not bound to do is, they 
were not bound to give reasons for not: approving the transferee. The distinc- 
tion between the grounds on which the Directors decline to register the transfer 
and the reasons for one of the grounds is clear, and they should not be mixed up. 
The decisions in Swtherland (Duke) v. British Dominions Settlement Corporation, } - 
and Berry and Stewart v. Tottenham Hotspur, stc., Compan i isti 
tion. In the former case the relevant article was as follows : 

“ The Directors , without i 1, decline to regi transfer of shares 
not fully paid pale oy any bema an ajan a EN tae or alone 
ae any liability to the company ”, article is very similar to that in present 

The company had refused to register certain shares in favour of the plaintiff 
and the intiff’s case was that the Directors had not exercised proper discretion ' 
under articles. The Directors had not revealed on which of the grounds 
they had declined to register the transfer. The plaintiff sought to interrogate 
the defendant company by asking (1) whether the company said that the Directors’ 
had declined registration in exercise of the power to decline to register any transfer 
made to any person not approved by them or in exercise of the ‘power to’ decline - 
aa a a agahan amangani aaamnaganamanaamaag 


1. (1926) I Ch, 746. 2. (1935) 1 Ch. 718, 
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to register any transfer by a member jointly or alone indebted to the aopa 
(2) whether they-said that the transfer was to a person of whom the directors did 
not approve ; and (3) whether they said the plaintiff was in fact a n jointly 
or alone indebted to the company. It was held by Tomlin, f., that inter- 
rogatories were proper to be allowed and the defendant company was not entitled 
to refuse to state which of the grounds mentioned in the article the Directors had 
acted under,although it might to say what reasons influenced them in exercising 
their discretion upon that ground. The learned Judge pointed out that 
the reason for exercising the power is a distinct thing from the grounds which gave 
rise to its exercise, and the words “ without assigning any reason” have reference 
to the reasons which move the Directors in coming to such conclusion they may 
see fit to reach and have not reference to the circumstances in which the power 
is exercisable. The plaintiff was entitled to know on which ground they had exer- 
cised the power to decline registry and this right did not conflict with 
the general rule of company law that i Jaade the Directors are 
assumed to act bonafide and if any body alleges the contrary the onus is on him to 
prove it. In the later case in Berry and Stewart v. Tottenham Hotspur, etc., Company}, 
the distinction made by Tomlin, J., was accepted by Crossman, J. In that case 
the relevant article provided that the Directors shall not be bound to specify the 
Sates upon which the registration of any transfer is declined under that article. 

e therefore held that the directors were excused from naming the species of 
ground under which they had acted. The article with which we have to deal 
in this case does not say that the Directors shall not be obliged to givethe ground for 
declining to register. What they are not obliged is to give reasons for not approving 
the transferee. We therefore think that it was the duty of the Directors to have 
informed the plaintiff the ground on which decided to decline to register the 
transfer. Of course, if the ground was that they did not approve of him, they 
certainly are not obliged to give reasons for not approving. 

But we agree with the learned counsel for the ap t that because the Direc- 
tors did not specify the ground on which they had declined to register the transfer 
no adverse inference should be drawn against them. If they refrained from stating 
the ground, it was open to the plaintiff to have administered interrogatories to the 
company. The plaintiff did not follow this course evidently because it was assumed 
by both sides that the Directors had declined on the ground that they did not 
approve of the plaintiff. We also agree with the learned counsel for the appellant 
that because the Directors have not chosen to assign any reasons for their action 
the Court should not draw unfavourable inferences against them. 4 

As Chitty, J., observed in Re Bell Brothers, Limited: Ex parte Hodgson? : 

“The Directors are not bound out of Court to amign their reasons for disapproving. If 
decline to do so, or if their decision is challenged in Court and they refrain from givi oe 
upon which a cross-examination may take place as to their reasons, or if, giving they 
refrain from sta their reasons, Court will not, merely on that account, draw unfavourable 
inferences against ” 

The question then is whether the Directors can be said to have acted improperly 
and in a manner not bona fide in declining to register the transfer. To decide this 

uestion it is necessary to examine the jana ge arth article which gives the directors 

e power to refuse any application for registry. The important words are “ if the 
Directors shall not approve of the proposed transferee.” Words of similar import 
have been construed by courts in England as referring to the transferee personally. 
In the exercise of a power to approve or disapprove a transferee, the Directors are 
confined to the transferee hima They are not concerned with matters extraneous 
to this enquiry (see Re Bell Brothers, Limited :Exparte Hodgson*, Moffatty. Far i 
In re Bede Steam Shipping Company, Limited‘ and The Mutr Mills Company, oy Of 
Cawnpore v. T. H. Condon and A, Butterworth’). If it is established in this case that 





f Ch. 718. sot 
5. Geh ie 248. si fan ERS an 410 at 498, 429. 
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the rejection of the plaintiff’s application was not.on the ground of personal dis- 
approval of the plaintiff, it follows that the action of the directors was not bona fide 
and in any event was arbitrary and oe On this aspect of the case we consider 
the fact, that a few. months before the date of his application to register the shares 
in suit certain other shares were registered by the company in his name to be of 
great importance and significance. We agree with the learned trial Judge that the 
prior recognition of the transfer of shares in favour of the plaintiff prima facie precludes 
the possibility of a disapproval of the plaintiff on personal grounds, -It was not 
that anything had happened which justified the Directors or at any rate 
uenced the Directors to cease to treat the plaintiff as a person who could be 
approved. Mr. Pattabhiraman urged that this might mean that the Directors 
‘would be compelled to state the reasons which they were not obliged to: under 
the article. e do.not think that the provisions of the article need be infri : 
It was open to the Directors to say that something did occur without signifying what, 
which made them change their opinion of the plaintiff personally. In the absence 
of any such suggestion it must be held that the disapproval by the Directors could 
not have been on any ground personal to the plaintiff. - Disapproval on other 
unds would not be open to them to clothe them with the power under Article 37. 
is circumstance i would make their action improper. . 
Evidence was adduced on behalf of the plaintiff that in December 1944, a 
“clerk in Saroja Mills of which the plaintiff was the General Manager saw one 
Lakshmiah Naidu, the ing Director of thé company in connection with the 
registration of the shares whi e plaintiff had purchased. He was.told that the 
transfers would not be registered: The witness deposed that Lakshmiah Naidu 
wanted the shares to'be sold to himself, but the witness informed him that the 
plaintiff would not be willing to do so. This evidence on behalf of the plaintiff 
was uncontradicted. Neither Lakshmiah Naidu nor any other person on behalf 
of the company went-into the box to deny the truth of the statement made by 
the plaintiff’s witness. Thd learned trial judge was therefore right in acting upon 
his uncontradicted evidence and concluding therefrom that the conduct of the 
‘Directors could not be said to be bona fide. 


Taking both the circumstances abovementioned it must be held that the refusal 
by the Directors of the first defendant company to ee the transfer of the suit 
shares in favour of the plaintiff was improper and not bona fide and could not there- 
fore be upheld. l a op Se 

Mr. Pattabhiraman, learned counsel for the company, relied upon decisions 
of the English Courts, which generally lay down the proposition summed up in 
Palmer’s Company Law, 17th Edition, at page 114 thus: 

‘Where a discretion as to registering transfers is by the articles given to the Directors, the Court 
will not control the exercise of such discretion, unless itis proved that the Directors are not exercising 
uF fidsior arc acting, in other words, oppressively, capriciously or corruptly or in some way mala- 


There is no need to quarrel with this proposition and we can also add that 
the presumption would bé that the Directors had acted" bona fide and the onus would 
be on the person challenging their action to establish the lack of bona fides and 
the impropriety on their part. In this case the onus has been discharged.” We 
do not think any useful | would be served by dealing with cases like Re Smith 
and Faivcett, Limited, itt which the material article was in the following wide terms 
namely: — =< ` i ES es | ka 
= ‘The Speen r, ae in od absolute and Pa, is gfus to register 

‘In the result the appeal fails and is dismissed with the ‘costs of the plaintiff- 
respondent. | NK Bh a 

V. S.o an mm Ap peal dismissed 


1. (1942) 1 AU ER. 542. .. i 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Presenr :—Mx. Justrax Govinpa MENON AND Mr. Jusrice KRISENASWAMI 
NAYUDU. MG” Ea f f 
Manickam : ; .. Petitioner.* 
Penal Gods (XLV of 1860), section BA— When cannot be inveked. 


ldnd of obsession or hallucination when he cut the throat of the deceased, it carinot be said that 
be did not know the nature of tho act or that he was a wrong act and so section 84 of the 
Indian Penal Code cannot be invoked in such a case, But o extreme penalty of law would not be 
necessary in such circumstances. í 

Trial referred by the Court of Session, Salem division, for confirmation of , 
the sentence of death passed on the said prisoner in O.G. No. 141 of 1949 on: 
gth December, 1949 and appeal by the said prisoner. 4 
`> G. D. Williams for Petitioner. : 

The Government Prosecutor (S. Govind Swaminathan) for the Public Prosecu 
(V. L. Ethiraj) for the Stite. i a 

The Judgment of the: Court was delivered by hear 

Govinda Menon, F.—The conviction of the accused rests upon the testimony of 
P, Ws. 1, 2 and g all of whom say that the accused cut the of the deceased with 
an aruval in his hand. The deceased who was living with P. W. 1 had lost a cock 
belonging to her on 1st oo 1949. The next morning while she and P. W. 1 
were searching for the bird the deceased was muttering curses on the unknown thief .. 
and while they were p ing in front of the accused’s house the accused 
thinking that the curses were levelled against him came out and catching hold 


_ of the tuft of the deceased cut her neck twice or thrice and thereby killed her. 


Afterwards the accused went to the back-side of his own house, washed. the aruval, 


t 


` came and sat'in; the front pial with the‘aruval by his side. Information. was 


$ 


given to the Village Munsiff who came to the place but was too timid to“approach ' 


_the accused er arrest him. The police officers arrived late in the day and after- 


cajoling the accused were able, to arrest him and recover the weapon. The fact 
that the accused cut the deceased’s neck is spoken to not only by P. W. 1 but, as 
we have said P. Ws. 2 and g who are neighbours of the accused. Nothing 
has been as to why we should not accept the testimony of these witnesses. 
P. W. 4 saw the accused washing the blood-stained aruval with water on the back- 
side of the house and ning his seat on the front pial. We have no hesitation 
in agreeing with the Sessions kade that the accused cut the neck of the deceased 


as a result of which she died. 


The defence is that the accused was unhinged in mind and unbalanced in 
his actions and therefore must be taken to have been insane at the time he committed 
the deed. In other words, the learned counsel contends that the provisions of 
section 84, Indian Penal Code, should be applied to him. If section 84, Indian 
Penal Code, has to be applied, the accused must be shown to have, by reason of 


-unsoundness of mind, been incapable of knowing the nature of the act or that he 


was doing anyi ng WNR: P. W. 8 and P. W. g are two doctors, one being the 

Assistant District Medical Officer of the Salem Headquarters hospital and the 

other, a Medical Officer at Krishnagiri. Both of them had kept the accused under 

observation and were of opinion that during the time they had o portunities for- 

rr his mental conditions were normal but they are of opinion that it 
t 


“is difficult to find out the nature of the mental insanity subsequent to certain epileptic 


fits. The Vi Munsiff, P. W. 5 deposed that the accused was in the habit 
of going about the village muttering “ Kali, Kali ” that he was not quite a normal 
man But a.bit unbalanced in mind, that he had certain obsessions Kali 
worship and that the accused was stating that the Kali temple in the village ought 
*R.T. Ni of and March, 1950. 
(Ce. Appeal No, d3 of 1950). Ne < 
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Oe 2 3 et ti nya) as y. 

ka a All the wita ie at : Gas ge inne 
-ap be ected AN th wore knew hi wee unt ‘ahd was not what 
a normal man used to be. On behalf of the accused D. W. L was examined.’ * “He ° 
is a homeopathic doctor who had examined the accused AE E, before for epileptic '- 
fits and mental excitability. During ° ‘that .peiriod the accused was. excited and- 
Joan calling ot “ Kali ”. The accused seemed to be, mentally upse t because 

of various reasons.. That doctor wasof opinion that though the Seed was mentally 
© Uabslanced and excited he was not insane. We entirely agree with D.: Wr-1. regar- . 
E the -description of the’ mental’ faculties of thé accused.’ -He waè not Aia, 

therefore section 84 cannot be invoked but he was unbalanted ‘and excited” - 

_ add probably watin some kind of-obsession’ or hallucination. “Inmak circumstances " 
~ jt cannot be'said that’he did not know ‘that when he cut thé throat ofthe deceased's 
he was doing a wrong act; afid:it canhot be said: that he did not know-the nature 
of the. act, ` in order to attract section 84 of the -Indian Penal..Code itamuni be 

or that the person who perpetrates.the deed did not know what he waè dong." 

tis if a man commits homicide he must be “under-;t! mipregsion’ that he > 

was not taking the life of the man but probably cutting an inanimate object òr 
_ something: like that, or it should: be-showh’ that in doing the act he- did hot. know ~~ 
that he was doing a w thing. The conduct of the accused subsequent to cutting” 

a “the woman shows that; e knew that he was doing. wia ra é knew. the | natyre . a 
“of the act and that must;be the'reason why be washed the~blood from a 
and.came’ind sat on'his pial, The circumstance , that the Village- ee qe 
. others were afraid to approach hima jn that state of mind shows thag to: hé Outside 
‘also the accused . seemed. to be in. a rather bellicose mood. -In.such circumstafiéss 
it cannot be said that the provisions ọf section 84 can,be invoked, ~ Bit, conside 
agate ee es vexcited and had some obsession, 


Kali, we feel that he was not in normal mind. . Thad the rakane a ae 
f perkara ie rla not eco in such circumstances oF eee in See 
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